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PREFACE. 


The origin and progress of the English Constitution, down to the 
extinction of the house of Plantagenet, foimed a considerable jioition 
of a work published by me some years since, on the history, and espe- 
cially the laws and institutions, of Europe dunng the peiiod of the 
Middle Ages It had been my first intention to have prosecuted that 
undertaking m a geneial continuation , and when experience taught me 
to abandon a scheme projected early in life with very inadequate views 
of Its magnitude, I still determined to carry forward the constitutional 
history of my own country, as both the most important to ourselves 
and the most congenial to my own studies and habits of mind 
The title which I have adopted appears to exclude all matter not 
refernble to the state of government, or what is loosely denominated 
the constitution I have, therefore, generally abstained from mention- 
ing, except cursoiily, either military or political transactions, which do 
not seem to bear on this piimary subject It must, however, be evident, 
that the constitutional and general history of England, at some penods, 
nearly coincide , and I presume that a few occasional deviations of this 
nature ivill not be deemed unpardonable, especially where they tend, at 
least indirectly, to illustrate the mam topic of inquiry. Nor wiU the 
reader, perhaps, be of opinion that I have forgotten my theme in those 
parts of the following work which relate to the establishment of the 
English chuich, and to the proceedings of the state with respect 
to those who have dissented from it, facts certainly belonging to 
the history of our constitution, in the large sense of the word, 
and most important in their application to modem times, for 
which all knowledge of the past is pnncipally valuable Still less 
apology can be required for a slight verbal inconsistency with the title 
of these volumes in the addition of tivo supplemental chapters on 
Scotland and Ireland This indeed I mention less to obviate a criti- 
cism, which possibly might not be suggested, than to express my regret 
that, on account of their brevity, they are both so disproportionate 
to the interest and importance of their subjects 
During the years that, amidst avocations of different kinds, have 
been occupied m the composition of this work, several others have been 
given to the world, and have attracted considerable attention, relating 
particularly to the penods of the Reformation and of the civil wars 
It seems necessary co mention that I have read none of these, till aftei 
I had wntten such of the following pages as treat of the same subjects 
The three first chapters indeed were finished m 1820, before the appear- 
ance of those publications which have led to so much controversy as 
to the ecclesiastical history of the sixteenth century , and I was equally 
unacquainted ivith Brodie’s “ Hist of Bnt Em from the Accession of 
Ch I to the Restoration,” while engaged m>self on that period 1 
have, however, on a revision of the piesent woik, availed myself of the 
valuable labours of recent authors, especially Lingard and Brodie, and 
in several of my notes I have sometimes supported myself by their 
authonty, sometimes taken the liberty to express my dissent , but 1 
have seldom thought it necessarj’- to make more than a fewieiba’ 
modifications m my text 
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It would, perhaps, not become me to offer any obsenntions on these 
contcmporancs , but I cannot refrain from bearing testimony to the 
^\ork of a distinguished foreigner, M Guizot, “Hist, do la Rdv d’An- 
gleterre, depuis I’Avtnement dc Ch I jusqu’h. la Chute de Jacques II ,” 
the first volume of which was published in 1826 The extensne know- 
ledge of M Guizot, and his remarkable impartiahlv , hav e been displa> cd 
in his collection of memoirs illustrating that part of Cnglish history , 
and I am disposed to believe that if the rest of liis undertaking shall 
be completed in as satisfactory a manner as the first volume, he will 
be entitled to the preference above any one, perhaps, of our writers, 
as a guide through the great penod of the seventeenth century 

In tcnninaling the Constitutional History of England at the acces- 
s'on of Geo 111,1 have been influenced by iinwallingntss to excite 
the prejudices of modem politics, especially those connected with per- 
sonal character, which extend back through at least a large portion of 
that reign It is indeed vam to expect that any comprehensive account 
of the ttvo preceding centuries can be given without nsking the disap- 
probation of those parties, religious or political, which onginated 
dunng that period , but as 1 shall hardly incur the imputation of being 
the blind zealot of any of these, 1 have little to fear, in this respect, 
from the dispassionate public, whose fav our, both in this country and 
on the Continent, has been bestowed on my former work, with a liber- 
ality less due to any literary merit it may possess, than to a legard for 
truth, which will, I trust, be found equally characteristic of the present 
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“ Ti/ncs,” Monday, yaniiaiy 24///, 1S59 

The constellation of wnters who shed a radiance on the early part of 
the present century is fast vanishing away Not the least remarkable 
of these, the histonan of the Middle Ages of the Revival of Letters, 
and of the English Constitution Henry^ Hallam, died on Saturday 
last, at the great age of eighty-one He has left but few of his com 
panions behind him, and, more than this, it was his bitter fate to out- 
live those who should have come after him, to sec tw 0 souls of rare 
promise, who should have piescrvcd his name, go before him, the pride 
of his life snatched from his eyes, the delight of his old age laid low in 
the dust of death One of these was that Arthur Henry Hallam, who 
died in 1833, and to whom Tennyson dedica'ed the remarkable senes of 
poems, which have been published under the title of In Mcmonavi 
The bereaved father was broken-hearted for his son, and spoke of his 
hopes on this side the tomb being struck down for ever A year or two 
afterwards when he produced the Introduction to the Literature of 
Europe, there appeared a most affecting passage in the preface which 
to those who knew him suggested the hidden gnef that was preying on 
his mind His hopes, however, reviv'cd as his younger son grew up to 
manhood and seemed to promise not less than the accomplished vouth 
whom his father had regarded, and not without reason, as an onlv one 
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without a fellow But this son also, Henry Fitzmaurice Hallam, was 
taken from him shortly after he had been called to the bar in 1850, 
and the poor bereaved father buried him in Clevedon Church, in 
Somersetshire, by the side of his brother, and his sister, and his mother 
Among historians we doubt whether there is to be found one equal 
to Mr Hallam in impartiality There have been historians as erudite 
as he, not less acute, more inspiring as thinkers, more elegant as wnters , 
but for stern justice he is probably without a rival His unflinching 
integrity, his subjugation of personal prejudice, his determination to 
speak the truth under all circumstances, is one of the rarest things in 
literature This peifect frankness never takes him in the form, which 
It assumes in minds less accurately balanced, of an impatient desire to 
speak unpalatable truths in season and out of season Perhaps there 
never was a critic who was so little of an egotist, and whose judgment 
was so little swayed by personal feelings, eithei of regard for himself 
or ot legard for others Here, indeed, one might detect a want in his 
character as a writer, — a want which might scarcely have been observed 
when he began to-writc, but which became apparent in his later years 
when the tendencies of age had introduced a new style of history and 
of criticism He belonged to that school which in history deals with 
pnnciples rather than with persons, and in criticism deals with poems 
ratlici than with poets, books rather than with authors The tendency 
of our literature of late years has been in a direction entirely opposite, 
and would seem to represent principles as subordinate to the personages 
by whom they are illustrated, books as but secondary to the authors 
from whose pens they have flowed , a tendency, in fact, which would 
render biography the base of history, the base of criticism, the base 
even of philosophy So strongly has this tendency made itself manifest 
in our later literature, that the peculiarity of Hallam’s manner appears 
m the most staithng contrasts, and those who have been nurtured 
under the more recent system may not be able to enjoy the dry details 
and impel sonal reasonings of the old school His works are more for 
the student than the idle reader The student finds in them a mine of 
wealth — unbounded eiudition,accuiacy that has never been impugned, 
a vise judgment that almost always leaves one satisfied, a brevity of 
siatemtnt that prevents exhaustion, and an elegance of style that draws 
him along The readci foi mere pleasure would never go through one 
of Mr, Hallam’s works, and yet in all his writings there are passages 
instinct with fine feeling which might well fix the attention of the most 
desultory N ever writing for effect, but conscientiously and laboriously 
striving to elicit the bare truth, this gi eat historian, whose works are 
as valuable as any of the same kind that have ever been written, often 
attains without seeking it an effect i\hich the masters of popular 
applause might envy 

There are few literary men who have reached an eminence to be 
compared with that of Mr Hallam, of whose personal history so little 
IS known to the great public That he was born in or about 1778, that 
he was educated at Eton, that from Eton he passed to Christ Church, 
Oxford, and that at this University he took his degree in 1799, are 
almost all the facts of his early life, which have been published After 
leaving the university, he took up his residence in London, joined him- 
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self to the Whigs, and acquired his fiist reputation as a contributor to 
the great Whig review, estabhshed m the northern metropolis It was 
on account of his supposed connexion with the Edinburgh Review that 
he incurred the wrath of Byron, who, in that satire in which he, first of 
all, showed his power, referred in ironical terms to “ the classic Hallam, 
much renowned for Greek.” Greek, however, was not the peculiar study 
of our histonan, who set himself the task of learning all the European 
languages of importance, as the stepping-stone to an acquaintance with 
the state of Europe during the Middle Ages He quietly settled down 
to his work, marrying in the meantime, and m l8i I, rejoicing m the 
birth of his little Arthur, who was such a marvel of a child that at the 
age of seven, he learned to read Latin with fluency in a year It was 
amid this domestic happiness and the repose which it provided that, m 
1 8 i 8 , he at length gave to the woild the first and perhaps the greatest 
of his works, the View of the State of Europe during the Middle 
Ages — a work which, although somewhat expensive and by no means 
adapted to the popular taste, has gone through a dozen editions 
In every page of this history, we are struck with the enormous 
industry and the conscientiousness of the rvriter, which in union 
with his sagacity of thought and pith of composition, have rendered 
every work produced by him standard of its kind He waited nine 
years, and then gave to the world his Constitutional History of 
England., front the Accession of Henry VH to the death of George 
n Nothing can be moie masterly than the manner in which he 
has here traced the history of the English constitution from its first 
faint beginnings to its perfect development It is a vast treasury of 
political thought, an armoury of political facts , in itself the Magna 
Charta of our libeity and our rights, which bears the sign-manual, not 
of kings or their ministers, but of the Muse of History After Uiese 
publications Mr Hallam turned to literary history, prepanng to wnte a 
full account of the revival of letters, and how literature came to be 
cultivated in the vernacular languages of Europe 
If It be true of the poets that they learn in suffering what they teach 
in song, It is not less true of the cntics, that a great sorrow wonderfully 
opens the eyes and alters the views, makes the rough places smooth 
and the dark places clear Theie is more of sentiment m Mr Hallam’s 
history of oui early literature than persons acquainted only rvith his 
previous works would have been disposed to give him credit for While 
we have the same industry and i esearch, the same acute insight and 
conscientious judgment, which were so conspicuous in his political 
histones, we have also a smypathy with all that is refined m taste 
and good feeling, wth all those touches of nature that make the whole 
world km, which is a new manifestation of his character If any of 
his works is likely to become popular it is this, which is likewise the 
best of all cntical guides for those who wish to pick their way through the 
labynnth of European literature To none of his works could we point 
moic confidently than to this for evidence, that he who has now gone 
from among us full of years and of honour was a good and i great 
man, genial m his nature, -wise in judgment, truthful to the last degree, 
and doing with might rvhatsof ver liis hand found to do 
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resembling, perhaps, that of France than an> other But, in the course 
of many cenUincs, the boundaries asliich determined the sovereign’s 
prerogative and the people’s liberty or power having seldom been very 
accurately defined by law, or at least by such law as was deemed fun 
damental and unchangeable, the fonns and principles of political 
regimen in these different nations became inoie divergent from each 
other, according to their peculiar dispositions, tlic revolutions they 
underwent, or the influence of personal character England, more 
fortunate than the rest, had acquired in the fifteenth ccntur>’ a just 
reputation for the goodness of her laws and the security of her citizens 
from oppression 

This hberlj had been the slow fruit of ages, still waiting a happier 
season for its perfect ripeness, but already giving proof of the vigour 
and industry which had been cmplojed in its culture. I have en- 
deavoured, m a work of which this may in a certain degree be reckoned 
a continuation, to trace the leading events and causes of its progress 
It will be sufficient in this place bricflj to point out the pnncipal cir- 
cumstances m the polity of England at the accession of Henrj VII 

The essential checks upon the rojal authority were five in number — 
I The king could levy no sort of new tax upon his people, cveept by 
the grant of his parliament, consisting as well of bishops and mitred 
abbots, of lords spiritual, and of hcrcditar) peers or temporal lords, 
who sat and voted promiscuously in the same chamber, as of repre- 
sentatives from the freeholders of each county, and from the burgesses 
of many towns and less considerable places, forming the low or or com- 
mons’ house 2 The prev lous assent and authority of the same asscni- 
bly was neecssarj' for cvcr> new law, whether of a gcncial or tempor iry 
nature 3 No man could be committed to prison but bv a legal war- 
rant specifying his offence, and by an usigc nearly tantamount to 
constitutional right, he must be speedily brought to tnal bv means of 
regular sessions of gaol-dchv erv 4. The fact of guilt or innocence on 
a criminal chaige w'as determined in a public court, and in the county 
where the offence was alleged to hav’c occurred, by a jury of twelve 
men, from whose unanimous verdict no appe.al could be made Civil 
rights, so far as they depended on questions of fact, were subject to the 
same decision 5 The officers and serv'ants of the crown, violating 
the personal liberty or other right of the subject, might be sued in an 
action for damages, to be assessed by a jury, or, in some cases, wen 
liable to criminal process , nor could they plead any' warrant or com 
mand in their justification, not even the direct order of the king 

These secunties, though it would be easy to prov e that they w ere all 
recognised in law, differed much m the degree of their effective opera- 
tion It may be said of the fii st, that it was now completely est.ablished. 
After a long contention, the kings of England had desisted for near a 
hundred years from every' attempt to impose taxes without consent of 
parliament , and their recent device of demanding benevolences, or 
half-compulsory gifts, though very oppressive, and on that account 
just abolished by an act of Richard, the late usurper, was in effect a 
recognition of the geneial piinciple, which it sought to elude rather 
than transgress 

The necessaiy concurrence of the two houses of parliament m legis 
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l.ition, though 1C could not be more unequivocally established than the 
former, had m earlier times been more free from all attempt or pretext 
of encroachment We know not of any laws that were ever enacted bj 
our kings without the assent and advice of their great council , though 
It IS justly doubted whether the representatives of the ordinary free- 
holders, or of the boroughs, had seats and suffrages m that assembly 
during seven or eight reigns after the conquest They were, however, 
ingrafted upon it with plenary legislative authority , and if the sanction 
of a statute were required for this fundamental axiom, we might refer 
to one in the 15th of Edward II (1322), which declares, that “the 
matters to be established for the estate of the king and of his heirs, 
and for the estate of the realm and of the people, should be treated, 
accorded, and established m parliament, by the king, and by the assent 
of the prelates, earls, and barons, and the commonalty of the realm, 
according as had been before accustomed ” ^ 

It may not be impertinent to lemark m this place, that the opinion 
of such as have fancied the royal prerogative under the houses of 
Plantagenet and Tudor to have had no effectual or unquestioned limi- 
tations, IS decisively refuted by the notorious truth, that no alteration 
m the general laws of the realm was ever made, or attempted to be 
made, without the consent of parliament It is not surprising that the 
council, m great exigency of money, should sometimes employ force to 
extort If from the merchants, or that servile lawyers should be found to 
vindicafS' these encroachments of power Impositions, like other ar- 
bitrar)' measures, were particular and temporary, prompted by rapacity, 
and endured through compulsion But if the kings of England had 
been supposed to enjoy an absolute authority, we should fi^nd some 
proofs of It in their exercise of the supreme function of sovereignty, the 
enactment of new laws Yet there is not a single instance, from the 
first dawn of our constitutional history, where a proclamation, or order 
of council, has dictated any change, however trifling, m the code of 
private rights, or in the penalties of criminal offences Was it ever 
pretended that the king could empower his subjects to devise their 
freeholds, or to levy fines of their entailed lands ’’ Has even the 
slightest regulation as to judicial procedure, or any permanent pro- 
hibition, even m fiscal law, been ever enforced without statute ? There 
was, indeed, a period, later than that of Henry VII , when a control 
over the subject’s free right of doing all things not unlawful, was 
usurped by means of proclamations These, however, uere always 
temporary, and did not affect to alter the established law But though 
It would be difficult to assert that none of this kind had ever been issued 
in rude and irregular times, I have not observed any under the kings of 
the Plantagenet name, -which evidently transgress the boundaries of 
their legal prerogative 

The general pnvileges of the nation were far more secure than those 
of private men Great violence was often used by the vanous officers 

* This statute is not even alluded to m RufThead s edition and has been very Gttle noticed 
Dj ^vnters on our law or hibtorj It is» printed in the late edition, published by ;i\ithont) , and 
IS brouglu forward in the Report of the Lords* Committee, on the dignity of Peer (1819;, 
p 202 Nothing can be more evident than that It not onl> establishes b> a legislative dcclart 
lion the present constitution of parhament, but recognises it as already standing upon a custom 
of some* length of tune 
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of the crown, for which no adequate redress could l)c procured, the 
courts of justice were not strong enough, t\hatc\er might be their tem- 
per, to chastise such aggiessions , juries, through intimidation or igno- 
rance, returned such verdicts as were desired bv the crown , and, in 
general, there was perhaps little cflcctive restraint upon the go\crn- 
ment, except m the tw'o articles of Icvjmg money and enacting laws 
The peers alone, a small body, varjang from about fiftj to eighty 
persons, enjoyed the privileges of aristocracy , which, except that of 
sitting m parliament, were not \cr> considerable, far less oppressive 
All below them, even their children, were commoners, and, in the eye 
of the law, equal to each other In the gradation of ranks, which, if 
not legally recognised, must still subsist through the ncccssaiy mc- 
quahties of birth and wealth, we find the gentrj', or principal land- 
holders, many of them distinguished by knighthood, and all bj bearing 
coat armour, but without any cxclusnc prnilegc, the yeomanry, or 
small freeholders and farmers, a aery numerous and respectable body, 
some occupying their own estates, some those of landlords , the bui- 
gesses and infeiior inhabitants of tr.ading towns, and, lastly, the 
peasantry and labourers Of these, in earlier times, a considerable 
part, though not perhaps so aery large a proportion as is usually taken 
for granted, had been m the ignominious state of aillcnagc, incapable 
of possessing property but at the a\iU of their lords They had, how- 
ea cr, gradually been raised aboac this sersitudc , many had acquired 
a stable possession of lands under the name of copyholders , and the 
condition of mere villenagc was become rare 
The tliiee courts at Westminster, of the King’s Bench, Common 
Pleas, and Exchequer, consisting each of four or fi\ c judges, idminis- 
tered justice to the entire kingdom , the first ha\ing an appellant juris- 
diction over the second, and the third being in a great measure confined 
to causes affecting the crown's property But as all suits relating to 
land, as well as some others, and all criminal indictments, could only 
be determined, so far as they depended upon oral evidence, by a jury 
of the county, it w'as necessary that justices of assize and gaol-delivery, 
being in general the judges of the courts at Westminster, should travel 
into each county, commonly twice a year, m older to try issues of fact 
so called m distinction from issues of law, where the suitors, admitting 
all essential facts, disputed the rule applicable to them ^ By this 


1 Tlie pleidings, Ts the> nrc called, or writlcn nllcgTlions of bolh parlies vhicli form tbe 
bisis of a judicial enquiry, commence with the wherein the phinliff sntes ciih r 

speoTlIy or in some current form, according to the nature of the case, that he lias a debt to 
demand from, or an injury to be redressed by the defendant The latter, in letiirn, puls in 
Ins fUa , which if it amount to a denial of the facts alleged la the declaration, must concludt 
to the country, that is, must refer the whole matter to a jury But if it contain an admission 
of the fact, along with a legal justification of it it is said to conclude to the court, the cficct 
of which IS to make it necessary for the plainlifi* to replj in which replication he may deny 
the facts pleaded m justification, and conclude to the countrj or allege some new matter in 
explanation, to show that they ao not meet all the arcumstances, conduding to the court or 
demur, that is, deny that, altnough true and complete as a statement of facts, the declaration 
or plea is sufficient according to law to found or repel the plaintiff s suit In the last case it 
becomes an issue in law, and is determuied by the judges without the intervention of a Jury 
It being a pnnciple, that by demurring, the partj acknowledges tlic truth of all matters alleged 
on the pleadings But in whatever stage of the proceedings either of the litigants conclude 
to the country which he is obliged to do, whenever the question can be reduced toa disputeii 
fact a jury must be impanelled to decide it bj their v erdict These pleadings, together w ith 
what IS called ^c.postea, that is, an indorsement by the clerk of tlie court wherein the tnj 
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device, which is as ancient as tlie reign of Henry II , the funda- 
mental privilege of tiial byjury, and the convenience of private siiitois 
as well as accused persons, weie made consistent ^vlth an unifonn 
jurisprudence , and though the leference of every legal question, hoW' 
ever insignificant, to the courts above must have been inconvenient 
and expensive m a still greater degree than at present, it had no doubt 
a powerful tendency to lout together the different parts of England, to 
check the influence of feudality and clanship, to make the inhabitants 
of distant counties better acquainted with the capital city, and more 
accustomed to the course of government, and to impair the spirit of 
provincial patriotism and animosity The minoi tribunals of each 
county, hundred, and manor, lespectable foi their antiquity, and for 
their effect m preserving a sense of freedom and justice, had m a great 
measure, though not probably so much as m modern times, gone into 
disuse In a few counties there still remained a palatine junsdiction, 
exclusive of the king’s couits, but in these the common imles of law 
and the mode of tiial by jury, were preserved Justices of the peace, 
appointed out of the gentlemen of each county, enquired into cnmmal 
charges, committed offendeis to prison, and tried them at their quar- 
terly sessions, accoidiiig to the same foims as the judges of gaol- 
deliveiy The chartered towns had then separate jurisdiction under 
the municipal magistracy 

The laws against theft were severe, and capital punishments un- 
spaiingly inflicted Yet they had little effect m repiessing acts of 
violence, to which a rude and licentious state of manneis, and very 
imperfect dispositions foi pieseivmg the public peace, naturally gave 
use These were frequently pei-petrated or instigated by men of supe- 
iior wealth and power, above the control of the meie officers of justice 
Meanwhile the kingdom was increasing m opulence, the English mer- 
chants possessed a large share of the trade of the north , and a woollen 
manufacture, established m different parts of the kingdom, had not 
only enabled the legislature to restrain the import of cloths, liut begun 
to supply foreign na’^ions The population may probably be reckoned, 
without any material error, at about three^ millions, but by no means 
distnbuted m the same propoitions as at present , the northern coun- 
ties, especially Lancashire and Cumbeiland, being very ill peopled. 


Ins been, reciting thit aflenvatds the cause was so tried, and such a verdict returned, ■« ith the 
subsequent ertry of the judgment itself, form the record 
This IS merely intended to expHin the phrase in the te\t, ulnch common renders might not 
clearly understand The theory of special pleading, as it is generally called, could not be 
further elucidated without lengthening this note be\ ond all bounds lint it all rests upon the 
Rncicnt maxim “ De facto respondent juratorcs, dc jure judices ** Perhaps it may be uell 
to add one observation — that mmany forms of action, and those of most frequent occurrence 
in modem times, it is not required to state the legal justification on the pleadings, but to gi\e 
It 111 evidence on the general issue that is, upon a. ^rc plea of denial In this case the whole 
matter IS actually in the power of the jury But they are generally bound in conscience to 
defer, as to the operation of an> rule of law, to what is laid down on that head by the judge 
mid when they disregard his directions, it is usual to annul the verdict, and grant a new trial 
There seem to be some disadvaintagcs in the annihilation, as it may be called, of written 
pleadings, by their reduction to an unmeaning form, which has prevailed in three such im 
iwrtant and c\tensi\e forms of action, as fjectmcvt, cenerat assumpsit, and trovtr 
both as It throw s loo much pow er into the hands of the jury, and as it almost nullifies the ap- 
pellant junsdiction, which can onlj be exercised where some error is apparent on the face of 
the record But great practical convenience, and almost necessity, may I suppose, be alleged 
as nr more than a compensation for these cmIs 
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and the inhabitants of London and Westminster not exceeding sixty oi 
seventy thousand * 

Such was the political condition of England, when Henry Tudor, 
the only living lepiesentative of the house of Lancaster, though inca- 
pable, by the illegitimacy of the ancestor who connected him with it, of 
asserting a just nght of mhentance, became mastci of the throne by 
the defeat and death of his competitor at Bosw ortli and by the general 
submission of the kingdom He assumed the royal title immediately 
after his aactory, and summoned a parliament to recognise or sanction 
his possession The circumstances were by no means such as to offer 
an auspicious presage foi the future A subdued party had risen from 
the giound, incensed by proscription and elated by success , the late 
battle had in effect been a contest betw'een one usurper and another , 
and England had little better prospect than a renewal of that desperate 
and interminable contention, which the pietences of hereditary right 
have so often entailed upon nations 

A parliament called by a conqueror might be presumed to be itself 
conquered Yet this assembly did not display so servile a temper, or 
so much of the Lancastrian spirit, as might be expected It was 
“ ordained and enacted by the assent of the lords, and at the request 
of the commons, that the mhentance of the crowms of England and 
France, and all dominions appertaining to them, should remain in 
Henry VII and the hens of his body for o\er, and m none other 
Words studiously ambiguous, which, while they a\oid the assertion of 
an hereditaiy nght that the public voice lepclled, weie meant to create 
a parliamentary title, before which the pietensions of lineal descent 
were to give way' They seem to make Henry the stock of a new 
dynasty But, lest the spectre of mdefeasiole nght should stand once 
more in arms on the tomb of the house of Yoik, the two houses of 
parliament showed an earnest desire for the king’s mamage with the 
daughter of Edward IV , w'ho, if she should bear only the name of 
royalty herself, might transmit an undisputed inheritance of its prero- 
gatives to her postenty 

This marriage, and the king’s great vigilance m guaiding his cioivn, 
caused his reign to pass with considerable reputation, though not with- 
out disturbance He had to learn by the extraordinary, though tran- 
sient, success of tw'O impostors, if the second is to be reckoned such, 
that his subjects were still strongly infected wath the prejudice which 
had once overtlirown the family he claimed to represent Nor could 
those who served him be exempt from apprehensions of a change of 
dynasty, which might convert them into attainted rebels The state of 
the nobles and gentry had been intolerable during the alternate pro- 
scriptions of Henry VI and Edward IV Such apprehensions led to 


1 The popubtion for 1485 is estimated by companiig a sort of census in 1378, uhen the in 
habitants of the realm seem to ha\ e amounted to about 2,300 000, with one still more loose 
under Elizabeth, in js88, uhich would give about 4,400,000 making some allowance for more 
rapid increase in the latter period Three millions at the accession of Henry VII is probabj' 
not too low an estimate 

’ Rot Pari VI 270 But the pope s bull of dispensation for the king’s marriage speaks ol 
the realm of England as “jure hmreditano ad te legitimum in illo prxdecessorum tuoruni 
successorem pertineiis Rymer xii 294 And all Henry s own instniments claim an here* 
ditara nght, of which many proofs appear in Rymer 
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a veiy impoitant statute in the eleventh yeai of this king’s reign, in* 
tended, as fai as law could fuinish a prospective security against the 
violence and vengeance of factions, to place the civil duty of allegiance 
on a just and reasonable foundation, and indirectly to cut away the 
distinction between governments de jw e and de facto It enacts, after 
reciting that subjects by reason of their allegiance aie bound to serve 
their prince for tlie time being against every lebellion and power raised 
against him, that “ no person attending upon the king and sovereign 
lord of this land for the time being, and doing him tine and faithful 
service, shall be convicted of high tieason, by act of parliament or 
other process of law, noi suffer any foifeituie or punishment , but that 
every act made conti ary to this statute should be void and of no effect ’ 
— Stat II H 7 c I The endeavour to bind future parliaments was 
of course nugatory, but the statute remains an unquestionable authoiity 
for the constitutional maxim, that possession of the throne gives a 
sufficient title to the subject’s allegiance, and justifies his resistance of 
those who may pretend to a better right It was much resorted to 
in argument at the time of the revolution, and in the subsequent 
period ^ 

It has been usual to speak of this reign as if it fonned a great epoch 
in our constitution the kingha\ing bv his politic measures broken 
the power of the barons who had hitnerto withstood the pierogativc, 
while the commons had not yet nsen from the humble station which 
they were supposed to have occupied I doubt, however, whether the 
change was quite so precisely referable to the time of Henry VII , and 
whether his policy has not been somewhat overrated In certain 
respects, his reign is undoubtedly an lera m our history It began in 
revolution and a change m the line of descent It nearly coincides 
which IS more maten^, with the commencement of what is termed 
modern history, as distinguished from the middle ages, and with the 
memorable events that have led us to make that leading distinction, 
especially the consolidation of the great European monarchies, among 
which England took a conspicuous station But, relatively to the main 
subject of our enquiry, it is not evident that Henry VII earned the 
authonty of the crown much beyond tlie point at which Edward R’’ 
had left it The strength of the nobility had been grievously impaired 
by the bloodshed of the civil wars and the attainders that followed 
them. From this cause, or from the general intimidation, we find, as 
I have taken notice in another place, that no law s favourable to public 
liberty, or remedial wuth respect to the aggressions of pow'er, wnre 
enacted, or, so far as appears, even proposed in parliament, dunng the 
reign of 'Edward IV , the first, since that of John, to which such a 
remark can be applied The commons, who had not always been so 
humble and abject as smatterers in history are apt to fancy, were by 
this time much degeneiatcd from the spirit they had displayed under 
Edward III and Riehard II Thus the founder of the line of Tudor 


* Llaclstone (vol iv c 6) has some rather perplexed reasoning on this statute, leaning a 
little toM ards the de jiire doctrine, and at best confounding ;; oral u ith le^al obligations In 
the latte sense, vhoeser attends to the preamble of the act will 'ce that Hankins, whose 
oj)jnioii uHclvSl^e cq.11s in question, is light and that he is himself WTorg in pretending that 
tlie st-xtute of Henrv VII docs by no nicni s rocimTnd anj opposition to a king dfjuf'€ oui 
•Xcuses iho obedience paid to a king dt facto 
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came, not certamh’- to an absolute, but a \agorous prerogatne, -nhicl* 
his cautious dissembling temper and close attention to business nerf 
i\ ell calculated to extend. 

Tb^laiisof Henry VI I haie been higblv praised by Lord Bacon 
as “deep and not \'ulgar, not made upon the spur of a particulai 
occasion for the present, but out of proi idence for the future, to make 
the estate of his people still more and more happ> , after the manner 
of the legislators in ancient and heroical times” But nhen ne con- 
sider ho\r ver\ fe« kings or statesmen ha\e displajed this prospectiie 
Misdoin and benevolence in legislation, we may hesitate a little to 
bestow so rare a praise upon Henrj’^ Like the laws of all other times, 
his statutes seem to ha\e had no further aim tlian to remove some 
immediate mischief, or to promote some particular end One, how ev er, 
has been much celebrated as an instance of his sagacious pohcv , and, 
as the pnncipal cause of exalting the roval authontj upon tlie rums of 
the anstocracv, I mean the statute of fines, as one passed in the 
fourth vear of his reign is commonly called, which is supposed to have 
giv en the pow er of alienating entailed lands But both the intention 
and effect of this seem not to havebeen justlv apprehended. 

In the first place, it is remarkable that the statute of Henrj VII is 
merelj atranscnpt, wnth vcrj little variation, from one of Richard III , 
which IS actuallv pnnted m most editions It was re-enacted, as we 
must presume, in order to obvmte anj doubt, how ev er ill-grounded, 
which might hang upon the v ahditv of Richard’s laws Thus vanish 
at once into air the deep policj of Henrj VII and his insidious 
schemes of leading on a prodigal anstocracj to its ruin It is surely 
strange that those who have e-xtoUed tins sagacious monarch for 
breaking the fetters of landed propertj’^, though man> of them were 
lawvers, should never have observed, that whatever credit might be 
due for the innovation should redound to the honour of the unfortunate 
usurper But Richard, in truth, had no leisure for such long-sighted 
projects of strengthening a tlirone for his postenty which he could not 
preserve for himself His law, and that of his successor, had a 
different object m vaew 

It would be useless to some readers, and perhaps disgusting to 
others, especiall) in theven outset of this work, to enter upon the 
historj of the English law as to the power of alienation But I cannot 
explain the present subject without mentioning, that, b) a statute in 
the reign of Edward I commonlv called de doms conditioiMlibiis, 
lands given to a man and the heirs of his bodv, vnth remainder tc 
other persons, or rev ersion to the donor, could not be alienated bv thg 
possessor for the time being, either from his own issue or from those 
who were to succeed them Such lands were also incapable of for- 
feiture for treason or felonv , and more, perhaps, upon this account 
than from anv more enlarged pnnciple, those entails were not vaewed 
w ith fav our bv the courts of justice. Sev oral attempts w ere successfiillj 
made to relax their stnetness, and finallj, m the reign of Edward IV 
it V as held bv the judges in the famous case of Taltarum, that a tenant 
in t-^il might, b) what is called suffering a common recover}, that is, 
b} means of an imaginarv process of law divest all those who were 
to come after kun of their succession, and becomp owner of the fee 
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simple Such a decision was certainly fai beyond the sphere of 
judicial authority The legislature, it was probably suspected, would 
not have consented to infnnge a statute which they reckoned the safe- 
guard of their famihes The law, however, was laid down by the 
judges, and in those days the appellant jiiiisdiction of the House of 
Lords, by means of which the anstocracy might have indignantly 
reversed the insidious decision, had gone wholly into disuse It 
became by degrees a fundamental principle, that an estate in tail can 
be barred by a common recovery, nor is it possible by any legal 
subtlety to deprive the tenant of this contiol over his estate Schemes 
were, indeed, gradually de\ased, which, to a limited e\tent, have 
restrained tlie power of alienation, but these do not belong to oui 
subject 

The leal intention of these statutes of Richard and Henry was not 
to give the tenant in tail a greatei powei ovei his estate, (for it is by 
no means cleai that the words enable him to bar his issue by levjnng 
a fine, and when a decision to that eftect took place long aftei wards 
(19 H 8 ), it was with such difference of opinion that it was thought 
necessaiy to confirm the inteipietation by a new act of parliament,) 
but ratliei, by establishing a short teini of prescription, to put a check 
on the suits foi the recovery of lands, which, aftei times of so much 
violence and disturbance, weie naturally spnnging up m the courts 
It IS the usual policy of commonwealths to favour possession , and on 
this principle the statute enacts, that a fine levied with proclamations 
in a public court of justice shall, aftei five years, evccpt in particular 
circumstances, be a bar to all claims upon lands This was its main 
scope, liberty of alienation nas neither necessary, nor probably 
intended to be given '‘■ 

The two first of the Tudois larely experienced opposition but when 
they endeavoured to levy money Taxation, in the eyes of then sub- 
jects, was so far from being no tyianny, that it seemed the only species 
worth a complaint Hem y VII obtained from his first parliament a 
giant of tonnage and poundage dunng life, according to several 
precedents of fonner reigns But when geneial subsidies were granted, 
the same people, who would have seen an innocent man led to prison 
or the scaflold with little attention, twice broke out into dangerous 
rebellions , and as these, however arising from such immediate dis- 
content, were yet a good deal connected with the opinion of Henrj'^s 
usurpation, and the claims of the pretender, it was a necessary pohc\ 
to avoid too ficquent imposition of burdens upon the poorei classes of 
tlie community - He had recourse accordingly to the system of 

1 For these ohscn-itions on the statute of fines, I am pnncipally indehted to Reeves’s His* 
tory of the English Law (iv 13a), a work, especiallj in the latter volumes, of great research 
and judgment a continuation of which, in the samespint, and with the same qualities (besides 
some others that are rather too much wanting in it), would be a valuable accession not only to 
tlic lawj er s, but philosopher s library lliat entails had been defeated by means of a common 
recovery before the statute had been remarked by former wnters, and is indeed obvious but 
the subject w as nev cr put in so clear a light as by Mr Ree\ es 

The principle of breaking dow n the statute de dams w as so little established, or consistently 
acted upon, in this reign, that in ii H VII the judges held that the donor of an estate tail 
might restrain the temiV from sulTenng a recovery Id p 159, from the y ear book. 

It IS said bv the biographer of Sir Thomas More, that parliament refused the king a sub- 
sidy m 1501, which he dt na idcd on account of the inarn''ge of his daughter Margaret, at the 
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benevolences, or contributions appaicntly \ol'intaiy, though in fact 
extorted, from his richer subjects These, having become an intolerable 
grievance undei Edvard IV , vcie abolished m the only parliament of 
Richard III with stioiig expiessions of indignation But in the 
s'^venth year of Homy’s reign, when, after having with timid and 
paisimonious hesitation suflcied the marri''gc of Anne of Britan) witli 
Chailes VIII , he was compelled b) the national spirit to make a 
demonstration of var, he\entuicd to tr) this unfair and unconstitu- 
tional method of obtaining aid , which icceived afterwards too much 
of a parliamentary sanction, by an act enforcing the payment of arrears 
of money which piivatc men had thus been pra\ ailed upon to promise ‘ 
The statute, indeed of Richaid is so cxpicsscd as not clearly to forbid 
the solicitation of voluntary gifts, which of course rcndeicd it almost 
nugatory 

Archbishop Morton is famous for the dilemma which he proposed 
to merchants and otheis, whom he solicited to contiibute He told 
those who lived handsomely, that ihcir opulence was manifest b) their 
rate of expenditure Those again, whose course of living was less 
sumptuous, must have grown rich by their economy Either class 
could w'ell afford assistance to their soveicign This piece of logic, 
unanswerable in the mouth of a privy councillor, acquired the name 
of Morton’s fork It is obvious that the House of Commons were 
actuated b) a selfish spirit, and by false views of policy, when they 
saved a general burden at the expense of a few’ peisons, and ga\e 
countenance to what must inevitably be arbitrary and oppiessive 
Henry, doubtless, reaped great profit from these indefinite exactions, 
miscalled benevolences But insatiate of accumulating treasure, he 
discovered other methods of extoition, still more odious, and possibly 
more lucrative Many statutes had been enacted in preceding reigns, 
sometimes rashly or fiom temporary motives, sometimes m opposition 
to prevailing usages which they could not restrain, of which the 
pecuniary penalties, though exceedingly severe, were so little enforced 
as to have lost their tenor These his ministers raked out from 
oblivion, and prosecuting such as could afford to endure the law’s 
seventy, filled Ins treasurj w'lth the dishonouiable pioduce of amerce- 
ments and forfeitures The feudal rights became, as indeed they 
always had been, instrumental to ojipression The lands of those who 
died without heirs fell back to the crown by escheat It was the dut) 
of certain officers m every county to look after its nghts The king’s 
title w’as to be found by the inquest of a jury, summoned at the 
instance of the escheator, and returned into the exchequer It then 
became a matter of record, and could not be impeached Hence the 
escheators taking hasty inquests, or sometimes falsely pretending 

advice of More, then but bventy two years old Forthwith Mr Tyler, one of the Pnvy 
chamber, that was then present, resorted to the king dechnng that a beardless boy, called 
hlore, had done more harm than all the rest for bj his means all the purpose is dashed * 
1 his of course displeased Henry, who would not however, he says, “infringe the ancient 
liberties of that house, which would have been odiously taken ” Wordsworth’s Ecclco Bio- 
graphy, ii 66 1 his story IS also told by Roper 

^Stat Ti H 7 c TO Bacon says the benevolence was granted by act of parliament lor 
which Hume corrects him, and no doubt n^htly, for the preamble of this statute cites it to 
have been “granted by divers of your subjects severally and contains a provision, that no 
heir shall be charged on account of his ancestor s promise 
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them, defeated the nght lieu of liis succession Excessive fines were 
imposed on granting livery to the king’s waids on their majority 
Information for intiaision, criminal indictments, outlawiies on civil 
process, in shoit, the whole couise of justice furnished pretences for 
exacting money, while a host of dependents on the court, suborned to 
play then part as witnesses, or even as jurors, rendered it hardly 
possible for the most innocent to escape these penalties Enipson and 
Dudley are notonous as prostitute instruments of Henry’s avarice, m 
the later and more unpopular years of his leign, but they dearly 
purchased a bnef hour of favour by an ignominious death and perpetual 
infamy (Hall, 502 ) The avaiice of Heniy VII, as it rendered his 
government unpopular, which had always been penurious, must be 
deemed a drawback from the wisdom ascribed to him, though, by his 
good fortune, it answered the end of invigorating his power By these 
fines and forfeitures, he impovenshed and intimidated the nobility 
The eail of Oxford compounded, by the payment of 15,000 pounds, 
for the penalties he had incuiied by keeping retainers in livery, a 
practice mischievous and illegal, but too customary to have been 
punished before this reign Even the king’s clemency seems to have 
sprung from the soidid motive of selling pat dons , and it has been 
shown, that he made a profit of every office m his court, and leceived 
money foi conferring bishopiics ^ 

It IS asserted by early writers, though peihaps but on conjecture, 
that he left a sum thus amassed, of no less than 1,800,000 pounds at 
his decease This tieasure was soon dissipated by his successor, who 
had recourse to the assistance of parliament in the veiy first year of 
his leign The foieign policy of Heniy VIII , fai unlike that of his 
fathei, was ambitious and enterprising No fonner king had involved 
himself so frequently m the labyrinth of continental alliances And if 
it were necessary to abandon that neutrality which is generally the 
most advantageous and laudable course, it is certain that his eaily 
undertakings against France were more consonant to English interests, 
as well as moie honourable than the opposite policy, which he pursued 
after the battle of Pavia The campaigns of Henry m Fiance and 
Scotland displayed the valoui of our English infantry, little called into 
action foi fifty years before, and contributed with other circumstances 
to throw a lustie over his leign, which prevented most of his con- 
temporanes from duly appreciating its character But they naturally 
drew the king into heavy expenses, and, together with his profusion 
and love of magnificence, rendered his government very burthensome 
At his accession, however, the rapacity of his father’s administration 
had excited such universal discontent, that it was found expedient to 
conciliate the nation An act was passed m his first parliament to 
correct the abuses that had prevailed in finding the king’s title to lands 
by escheat (i H 8 c 8) The same parliament repealed the law of the 
late reign, enabling justices of assize, and of the peace to determine all 
offences, except treason and felony, against any statute m force, ivithout 
a jury, upon information in the king's name (ii H 703 Rep i H 8 

* Turner’s History of I ngHnd, in 628 , from 1 MS dorument A vnst number of persons 
pnid fines for their slnru in the \NC 5 tcrn rebellion of 1497, from 200^ do\vTi to 201 IItII, 486 
Elhs’s Letlen., lUiistratnc of English Historv, 1 38 



2S Ta\cs dcvtaudcd by Hcniy VIII 

c 6) This seiious innovition hid evidently been prompted by the 
spirit of lapacity, which probably some honest juries had shown 
courage enough to withstand It was a much less laudable concession 
to the vindictive temper of an injured people, seldom unwilling to see 
bad methods emplojed in punishing bad men, that Empsoii and 
Dudley, who might perhaps by stretching the prerogative have incurred 
the penalties of a misdemeanor, were put to death on a frivolous 
charge of high treason ^ 

The demands made by Henry VIII on parliament were consider- 
able both in fiequenc) and amount Notwithstanding the servility 
of those times, they sometimes attempted to make a st iiid against 
these inroads upon the puWic purse Wolsej came into the House of 
Commons in 1523, and asked for 800,000/, to be raised bj a ta\ of 
one-fiftli upon linds and goods, in order to prosecute the war just 
commenced against France Sir 1 homas More, then speaker, is said 
to liav'c urged the House to acquiesce “ But the sum demanded w as so 
much bejond any precedent, that all the independent members opposed 
a vigorous resistance A committee was appointed to rcmonslrite 
with the cardinal, and to set forth the iiiipossiliiht) of laising such a 
subsidy It was alleged that it evcccdcd all the cm rent com of the 
kingdom Wolsey, after giving an uncivil answer to the committee, 
came down again to the House, on pretence of reasoning with them, 
but probably with a hope of carrying his end b> intimidation They 
received hiiii, at More’s suggestion, with all the tram of attendants 
that usually encircled the haughtiest subject who had ever been known 
in England But they mule no other answer to his harangue, than 
that It was their usage to debate only among themselves Ihcse 
debates lasted fifteen 01 si\teen days A considerable part of the 
Commons appears to have consisted of the king’s household offi- 
ceis, whose influence, with the utmost difiiculty, obtained a grant 
much inferior to the cardinal’s requisition, and payable by instal- 
ments in four years But Wolsey, greatly dissatisfied with this im- 
perfect obedience, compelled the people to pay up the whole subsidy 
at once “ 

1 They were conMcted bj a jury, and aftcmirds attainted b> parliament, hut not CAcciiteil 
for more than a year after the king s accession If we ma> bchcae ilohngshcd, the council 
»t Henry VIII s accession made restitution to some avho had been wronged by the eatortioii 
of the late reign — a singular contrast to their subsequent proceedings! ITiis, indeed, had 
been enjoined by Henry VH swill But he had excepted from this restitution "what had 
been done by the course and order of our laws ’ which, as Mr Asllc observes, was the com- 
mon mode of his oppressions 

“ Lord Herbert puts an acute speech into the mouth of More, arguing more acquaintance 
with sound pnnaples of political cconomj, than was usual in the supposed speakers age, or 
even in that of the writer But it is more probable that this is of his own invention He’has 
taken a similar liberty on another occasion, throwing his own broad notions of religion into an 
imaginary speech of some unnamed member of the Comnions, though manifestlj iinsuiteil to 
the character of the times in both instances he has deceived Hume, who takes these ha 
rangues for genuine 

3 Jioper s Life of More Hal! 656,672 Tins chronicler who WTOte under Edward VI is 
our best witness for the events of Henry s reign Grafton is so literally a copyist from him 
that It was a great mistake to republish this part of his chronicle in the late expensive and 
therefore incomplete, collection since he adds no one word, and omits only a few ebullitions 
of Protestant zeal which he seems to have considered too warm Hohngshed, though vahia 
ble, IS later than Hall Wolsey the latter observes, gave offence to the Commons, bv“descant 
ing on the w ealth and hixury of the nation, “ as though lie had repined or disclaimed that any 
man should fare well, or be well clothed but himself’* ’ 

But the most authentic memorial of what passed on this occasion has been preserved n a 
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No parliament \\as assembled for se\en ^ears after this time. 
Wolsey had alread} resorted to more arbitrarj methods of raising nionej 
bj loans and bene\ olences ^ The 5 ear before this date m Commons, 
he borrowed trrent> thousand pounds of the citj'- of London , jet so 
insufficient did that appear for the king's e\igencies, that within two 
months commissioners ivere appointed throughout the kingdom to sw ear 
ever} man to the r-alue of his possessions requinng a rateable part ac- 
cording to such declaration The clergj, it is said, w ere expected to con- 
tnbute a fourth , but I believe that benefices above ten pounds in \ early 
1 alue were taxed at one third. Such unparalleled raolations of the clear- 
est and most important pm ilege that belonged to Englishmen excited 
a general apprehension- Fresh commissioners howeier were ap- 
pomted in 1525, wath mstructions to demand the snxth part of every 


letter from a nicinl>erof the Commons to the carl of Surrcr, (soon after Duke of Norfolk,) at 
that time the lanff s lieutenant in the north 

“ Please it jour good lordships to undersmnd, that sithenee the beginnmg of the Parhament, 
there hath been the CTealest and so-e;t hold in the Loner Hotiie for the pajment of tno shil- 
lings of the pound, that e\ er was seen, I think, in any parliament ITus matter Iiath been de 
bated, and beaten, fifteen or sixteen oavs together The highest neces.'.-tj alleged on the 
Jung's behalf to us, that ever ivas heard of and, on the contrarj , the highest pot ertt con- 
fessed, as well by knights esqmres and gen Icmen of evcrv quarter, as bj the commoner^, 
anzens, and burgesses There hath been such hold, that the House was life to hate been 
dissevered that is to sat , the knights being of the Kings council, the Kings servants and 
gentlemen of the one parts tt hich in so long time were spoken tnth and made to sec, j ea, it 
mat fortune, contrarv to their heart, ttill, and conscience Thus hanging this matter, t es'er- 
daj the more part being the Kings servants gentlemen, ttere there assembled ann so thet , 
being the more part, stalled and gave to the King two shillings of the pound of goods or lands, 
the best to be taken for tlie King All lands to paj ttt o shillings of the pound, from the laitv 
tothehighest The goods to paj ttvoshilhngs of the pound, from twentj pound upward and 
from fortt shillings of good', to twentt pound, to pat sucteen pence of the pound and under 
fort} shillings, etery person to pat cightpcnce This is to be paid in two t ears 1 hat eheard 
no man in mj life, that can remember that etcr there was giten to any one of the Kings an- 
cestors half so much at one giaunt. Lor, I think there was neter such a president seen 
before this time. I beseel e Xlmightt God, it mat be tt ell and pcaceabi} leued, and surd v 
patd unto the King’s grace, tvithout grudge, and esneanlly tnthout loosing the good tall and 
true hearts of his subjects, which I red oa a far greater treasure for the King than gold and 
siKer And the gentlemen that must take pairs to leva this monev among the Kingis subjects, 
I thml , shall hat e no hltle hnsmess about the same ” SlrtTie s Eccles lilemoaals, tol i. 
p ^o This is also panted in Ellis’s Letters illustratite of Knglish History, 1 ozo 

1 1 may notice here a mistake of Mr Hume and Dr Lingard Tl ej assert Henrt to hate 
received tonnage and poundage set oral t ears before It was tested in him bt the legislatu-e 
But it vas granted bt his first parhament, stat i H S c zo , as wall be found etenin Ruff 
head s table of contents though not in the bod} of histolurae and the actisof coursepnnted 
at length in the great edition of the sta’u cs ITirt which protablt bt its t tie gate nse to me 
error 6 H 8 c 13 has a different object 

- Hall, 645 This chrorader says the iail} w ere assessed at a lealh part But thi^ was onlt 
50 of the smaller esmtes, namdt from zof to 300/ for from 300/ to 1000/, the contribution 
demanded was tw enl} mar! s for each loo/, and foran estate o'" icoof two himdred marks, and 
so in proportion upwards AIS Instructions to Commissioners, penes aucto-era This was, 
“ utxia Euffiaent promise and asrurance to be repaid un o them upon such grants and contrihu 
lioas as shall oc giv en and granted to his grace at ms ne.xt parhament,'’ Ib ‘And the} shall 
practise by all the means to them possible, that such sums as shall be so granted b\ the w-a\ of 
.oan, be forthwith leaned and paid, or the mo t part or a the least the moie } thereof, the same 
to be paid in as b-ic*’ time af er as thes can po'^ioU pe-suade and inauce them unto sbowiDg 
..uto them, that, for the sure pa\-raert thereof, this 'hall haae vntings delivered unto them 
.mder the kings pn\a seal bj suenpersoa o- persons as shall be deputed b} the long to reccu e 
the said loan, after the form of a mmu e to be sho \ n unto them the said commiSsioneri the 
Wro- whereof is thus W'e, Henry ATII , far Jie grace of Cod, King of England and of 
France, Defirptjjj- of Faith and Lord of Ireland p-omise hr these presents truly to content 

ind repay unto our mistv and well belorcd subject A. B the sum of , which he hath 

10 angK advanced unto Us b, wav of loan for defence of our realm, and maintenance of our 
against France and Scot l and In wainess whereof r e hare caused our p-i a ^eal hereunto 

ff a annexed the— nay- of ^,lhe fo i-teen h y earof our ’"c gn Ib 'The rate 

fired on the clergy 1 collect by analogy, from that imposed in i-zs,rrniai I find in ano’he: 
majiuscnrt letter 
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man’s substance, pa>ablc m money, plate, or jewels, according to the 
last valuation ^ This demand Wolscj made m person to the mayoi 
und chief citizens of London They attempted to remonstrate, but 
Acre warned to beware, lest “it might fortune to cost some their heads ” 
Some were sent to prison for hast) woids, to w'liich the smart of injury 
excited them The clcrgj, from whom, according to usage, a larger 
measure of contribution was demanded, stood upon their privilege to 
CTanl their money only in convocation, and denied the light of a king of 
England to ask a man’s mono) without authonl) of parliament The 
rich and poor agreed in cursing the cardinal as the sub\ erter of their 
law's and liberties, and said, “If men should give their goods by a 

^ A letter in m> possession from the diiVe of Norfolk to uitlioul the ditc of llic 

year, relates, 1 bclic\c. to tins commission of 1525, rather than that of X5'*2 it being dated 
on the lolh Apnl,\\lncn appears from the contents to have been before Easter s\hcrca 5 1 a^ler 
did not fall beyond that day in 15‘'3 or 1524, but did so in 1525 11c infonns the cardinal, tint 

from twenty pounds upward there were not twenty in the county of Norfolk alio had not con^ 
sented " 00 that I sec great Id chhood that this grant shall be ni'ich more ilian the loan wns 
It was done, howc\cr, aery reluctantly, os he confesses * assuring \ our grace that they hav'C 
not granted the same without shedding of many salt tears, onl\ for doubt how to find money 
to content the king’s highness ITic resistance went farther inan the dul c thought fit to sup 

i wse forinaaen short time the insurrection of the common people took place in Sufiblk 
n another letter from him and the duke of SufTolk to the cardinal they treat tins ratlicr bghily, 
and seem to object to the remission of the contnbiition 
ITiis commission issued soon after the news of the battle of Pa>aa arrned 'Ihcprctc^tuas 
the king s intention to lead an army into France. Warham w rote more freely than the duke 
of Norfolk as to the popular discontent, in a letter to Wolscy, dated Apnl 5 ** It hath been 

showed me in a secret manner of my fnends, the people sore grudgeth and murmurcth, and 
speaketh cursedly among themscUes, as (ar as they dare, saying that they shall ne\er ha\e 
rest of payments as long as some li\cth, and that they had better die than to be thus con 
tinually handled, reckoning themselves, their children nnd wives asdt:spouhl and not greatly 
canng what they do or what becomes of them • * • Further 1 am informed, that there is a 
grudge newly now resusatate, and revived m the minds of the people for the loan is not re 
paid to them upon the first receipt of the grant of parliament, as it w as promised them by the 
commissioners, showing them the 1 ing*s grace’s instrucuons, containing the same, signed with 
his grace’s own hand in summer, that tliev fear not to speak, that they w continuallv beguiled, 
and no promise is kept unto tlicm and thereupon some of them suppose that if inis gift and 
grant be once levied, albeit tlie kings grace go not beyond the sea, y ctnoUiing shall be restored 
again, albeit dicy be showed the contrary And generally it is reported unto me, that for the 
most part e\ cry man saith he w ill be contented if thcl ing s grace hav c as much as he can spare, 
but aenly many say they be not able to do as they be required And many dcnicth not but 
they will give the kingsgracc according to their power, but they will not nnyavisc give at other 
men’s appomlmcnts, which knoweth not their needs * « •» j have heard say, moreover, 
that when the people be commanded to make fires and tokensof joy forllic taking ofihc French 
king, divers of them ha>c spol en that they have more cause to weep than to rejoice thereat 
And divers as it hath been showed me secretly, Iiave wished openly that the French lung were 
at his liberty again, so as llicrc were a good peace, and the king «;hould not attempt to w in 
France the winning whereof should be more chargeful to England than profitable, and the 
keeping thereof much more chargeful than the winning Also it liath been told me secretly, 
that divers have recounted and repeated what infinite sums of money the lings grace hath 
spent already in invading ofFrance once in his own royal person, and two other sundry times 
by his se\ eral noble captains, and little or nothing in companson of his costs hath prevailed 
insomuch that the king’s grace at this hour hath not one foot of land more in France than his 
most noble father had, which lacked no nehes or wisdom to win the kingdom of France, if he 
had thought it expedient ” The archbishop goes on to obsen^e, rather Mdly, that he w ould 
that the time had sufieied that this practising with the people for so great sims might hav e 
been spared till the cuckow time and the hot weather (at which time mad brajis be wont to be 
most busy) had been overpassed ” 

Warham dwells, m another letter, on the CTcat difficulty the clergy had m making so large 
a payment as wais required of them, and their unwillingness to be swoni as to the value of 
their goods The archbishop seems to have thought it passing strange, tliat people would be 
sowTongheaded about their money “1 have been,” he says, “ in this shirs twenty years and 
above, and as yet 1 have not seen men but would be conformable to reason, and would be 
tiuced to good order, till this time and what shall cause them now to fall into these vmKuI 
and ^discreet w'ays, I cannot tell, except poverty and decay of sub t«ice be the cause 
of It ’ 
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commission, then were it woise than the taxes of France, and England 
should be bond, and not free.”^ Nor did their discontent terminate in 
complaints The commissioners met with a forcible opposition m 
several counties, and a serious insurrection broke out in Suffolk So 
menacing a spint overawed the proud tempers of Henry and his minis- 
ter, who found it necessary not only to pardon all those concerned in 
these tumults, but to recede altogether upon some frivolous pretexts, 
from the illegal exaction, 1 evoking the commissions, and remitting all 
sums demanded under them They now resorted to the more specious 
request of a voluntary benevolence This also the citizens of London 
endeavoured to repel, by alleging the statute of Richard III But it was 
answered, that he a\?s an usurper, whose acts did not oblige a lawful 
sovereign It does not appear whether or not Wolsey was more suc- 
cessful in his new scheme , but genciaUy nch individuals had no 
remedy but to compound with the government 

No very material attempt had been made since the reign of Edward 
III to levy a general imposition without consentof parliament, and in the 
most remote and irregular times it would be difficult to find piccedent 
for so universal and enoimous an exaction , since tallages, however arbi- 
trary, were never paid by the barons orfreeholders, norby then tenants 
and the aids to which they were liable were 1 estricted to particular cases 
If Wolsey, therefoie, could have procured the acquiescence of the 
nation under this yoke, there would probably have been an end of par- 
liaments for all ordinary purposes , though, like the States General of 
France, they might still be convoked to give weight and security to 
great innovations We cannot indeed doubt that the unshackled con- 
dition of his fnend, though nval, Francis I , afforded a mortifying con- 
trast to Henry Even under his tyrannical administration there was 
enough to distinguish the king of a people who submitted in mui mur- 
ing to violations of their known lights, from one whose subjects had 
almost forgotten that they ever possessed any But the courage and 
love of freedom natural to the English commons, speaking m the 
hoarse voice of tumult, though very ill suppoi ted by then superiors, 
preserved us in so great a penl (Hall, 699 ) 

If we justly regard with detestation the memory' of those ministers 
who have aimed at subverting the liberties of their country, ve shall 
scaicely approve the partiality of some modern histonans towards car- 
dinal Wolsey, a partiality too that contradicts the geneial opinion of 
his contemporaries Haughty bey'ond comparison, negligent of the 
duties and decorums of his station, profuse as well as rapacious, ob- 
noxious alike to his owm order and to the laity, his fall had long been 
secretly desired by the nation, and contrned by his adveisaiies Hi& 
generosity and magnificence seem rather to have dazzled succeeding 
ages than his owm But in fact his best apology is the disposition of 
his master The latter years of Henry’s reign ivere far more tyrannical 
than those dunng which he listened to the counsels of Wolsey, and 
though this w'as pnncipally owing to the peculiar circumstances of the 
latter period, it is but equitable to allow some piaise to a minister for 

1 Hall, 696 These expressions, and countless others might be found, shoivms; the fallacy ol 
■Hume s haslj assertion, that the writers of the sixteenth centurj do not speak of their own 
^o^ernmeni as more free tliin that of France 
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the mischief iihich he may be presumed to have averted Had a nobler 
spirit animated the parliament which met at the era of Wolsej’s fall 
It might have prompted his impeachment for gross Violations of liberty 
But these were not the offences that had forfeited his prince’s fai our, 
or that they dared bring to justice. Thej weie not absent, perhaps, 
from tlie recollection of some of those who took a part m prosecuting 
the fallen minister I can discov'er no better apolog)”^ for Sir Thomas 
IMore’s participation m impeaching Wolsey on articles so fnvolous, that 
they have served to redeem his fame with later times, than his know- 
ledge of -weightier offences against the common weal, -which could not 
be alleged, and especially the commissions of 152^ ^ But m truth this 
pailiamcnt sho-wed little outward disposition to object any injustice of 
such a kind to the caidinal They piofesscd to take upon themselves 
to give a sanction to his proceedings, as if in mockery of their own 
and their countr)'’s liberties They passed a statute, the most cxtiaor- 
dinary, perhaps, of those strange times, wherein “ they do, for them- 
seh es, and all the wdiole body of the realm which they represent, freely, 
liberally, and absolutel) give and grant unto the king’s highness, by 
authonty of this present parliament, all and every sum and sums of 
money, which to them and ever)' of them, is, ought, or might be due, 
by reason of an) money, or any other thing, to his Grace, at any time 
heretofore advanced or paid by way of trust or loan, either upon any 
letter or letters, under the king’s prn-)' seal, geneial or particular, letter 
missive, promise, bond, or obligation of repa)anent, or by any taxation 
or other assessing, bv virtue of any commission or commissions, or by 
any other mean or means, w'hatever it be, heretofore passed for 
that purpose ” “ This extreme seiaahty and breach of trust naturally 
excited loud murmuis , for the debts thus realised had been assigned 
over by man) to their own cieditors, and baling all the secunt) both 
of the king’s honour and legal obligation, were reckoned as valid as 
any other propert) It is said by H^,that most of this House of Com- 
mons held offices undei the Crown This precedent -was remembeied 
in 1544, when a similar act passed, releasing to the king all monies 
borrowed by him since 1542, with the additional proiision, that if he 
should haie alread^ discharged any of these debts, the party or his 
heirs should repay his majest) ® 


1 Theivord impeachment is not serj accurately applicable to these proceedings against 
tVolsej since the articles s\ere first presented to the Upper House, and sent down to tlie 
Commons where Cromwell so ablj defended his fallen master that nothing was done upon 
them Upon tins honest bej;inning,’ sajs Lord Herbert, ‘Cromwell obtained lus first repu 
tation ’ I am disposed to conjecture from Cromwell s character and that of the Hoi.se of Com- 
mons as well as from some passages of Henry s subsequent behaaiour towards the cardinal, 
that It wais not the king s intenUon to followup this prosecution, at least for the present This 
also I find to be Dr Lingards opinion 

Rot Pari VI 164 Burnet, Appenduv No 31 " WTien this release of the loan " sa\s 

Hall, “ was known to the commons of the realm Lord ' so thej grudged and spake ill of the 
whole parliament for almost every man counted it his debt and reckoned surelv of tlie pa> 
ment of the same, and therefore some made their wills of the same and some other did set it 
over to other for debt and so man> men had loss by it, which caused them sore to murmur, 
but there was no remedj ’’ P 767 

’ Stat 35 H S c !-> 1 find in a manuscript which seems to have been copied from an 
original in the exchequer, that the monies thus received by way of loan in 1343 amounted to 
110147/ ^ There was also a sum called dcaotwn money, amounting only to 1093/ 

ai 3/ ,leviedin 1354 ‘ of the devouon of his highness’s subjects for Dr/I wf o/T/ir./ tdom 

against //- T trh 
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Henry had once more recourse, about 1545, to a general exaction, 
miscalled benevolence The council’s instructions to the commis- 
sioners emplo}ed m le\^ang it lea\e no doubt as to its compulsory 
character They vere to incite all men to a lo\ing contribution, 
according to the rates of their substance, as they were assessed at the 
last subsidy, calling on no one whose lands v ere of less value than 40i- 
or vhose chattels vere less than 15/ It is intimated, that the least 
vhich his majesty could reasonably accept vould be twenty pence m the 
pound, on the yearly value of land, and half that sum on moveable 
goods They aie to summon but a few to attend at one time, and to 
commune mth ever)”- one apart, “ lest some one unreasonable man, 
amongst so many, forgetting his duty towards God, his sovereign lord, 
and his countrj', may go about by his malicious frowardness to silence 
all the rest, be they never so well disposed ” They weie to use “ good 
words and amiable behavuour,^’ to induce men to contnbute, and to 
dismiss the obedient with thanks But if any person should wathstand 
their gentle solicitations, alleging either poverty or some other pretence, 
which the commissioners should deem unfit to be allowed, then after 
failure of persuasions and reproaches for ingratitude, they were to 
command his attendance before the privy council, at such time as they 
should appoint, to w'hom they were to certify his behaviour, enjoining 
him silence m the mean time, that his evil example might not corrupt 
the better disposed.^ 

It IS but thiough the accidental publication of some family papeis, 
that we have become acquainted with this document, so cuiiously 
illustrativ'e of the government of Henry VIII Fiom the same 
authonty may be exhibited a particular specimen of the consequences 
that awaited the refusal of this benevolence One Richaid Reed, an 
alderman of London, had stood alone, as is said, among his fellovv- 
ritizens, in refusing to contnbute It was deemed expedient not to 
overlook this disobedience , and the course adopted m pursuing it is 
somewhat remarkable The English army was then lathe field on the 
Scots border Reed w'as sent down to serve as a soldier at his own 
charge , and the general, sir Ralph Ewer, receiv'ed intimations to 
employ him on the hardest and most perilous duty, and subject him, 
when in gamson, to the greatest pnvations, that he might feel the 
smart of his folly and sturdy disobedience “Finally,” the letter 
concludes, “you must use him in all things according to the shaipe 
discipline militar of the northern wars”^ It is natural to presume, 
tnat few would expose Ihemselv^es to the treatment of this unfortunate 
citizen, and that the commissioners, whom we find appointed two 
Jears afterwards in every county, to obtain from tlie king's subjects as 


Lodges Illustrations of Bnush Historj, i 711 Strj-pe’s Eccles Memornls, Appendiv 
n 119 The sums ru'ed from different counties for this bones olence aflord a sort of 
entenon of their relame opulence. Somerset gat-e 6807/ Kent, 6471/ , SulToll 4512/ 
Norfolt 4046/ Deton, 432?^ Essc.c, 5051/ but Lancaster onh 6^/, and Cumberland, 
574/ The n hole produced 110,581/ ys da' , besides arrears In Hat ncs s State Papers, p 54, 
«e find a curous minute of Secretaiy Paget, containing reasons tthj. it teas better to get the 
monej tt-anted bj means of a benetolencc, than through parliament But he does not hint at 
int diflicultj of obtaining a parliamcntarj grant 

la^gc, p 80. Lord Herbert mentions this storj, and observes, that Reed having been 
taken bj the Scots, tvas compelled to pay much more for his ransom than the bencTO’cnca 
Tcnuircd of him 

3 
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much as they would -willingly give, if they did not always find perfect 
readiness, had not to complain of many peremptory denials ^ 

Such was the secunty that remained against arbitrary taxation under 
the two Heniies Were men’s lives better piotected from unjust 
measures, and less at the mercy of a jealous court ? It cannot be 
necessary to expatiate very much on this subject, in a work that 
supposes the reader’s acquaintance ivith the common facts of our 
history , yet it would leave the picture too imperfect, were I not to 
recapitulate the more striking instances of sanguinary injustice, that 
have cast so deep a shade over the memory of these pnnees 

The duke of Claience, attainted m the reign of his brother Edward 
IV , left one son, whom his uncle rcstoicd to the title of Earl oJ 
Warwick This boy, at the accession of Henry VII , being then about 
twelve yeais old, was shut up in the Tower Fifteen years of captivity 
had elapsed, when, if we trust to the common story, having unfortunately 
become acquainted mth his fellow-prisoner Perkin Warbeck, he 
listened to a scheme for their escape, and would probably not have 
been averse to the ambitious views of that young man But it was 
suimiscd, with as much likelihood as the character of both could give 
It, that the king had promised Ferdinand of Aragon to remove the 
earl of Warwick out of the way, as the condition of his daughtePs 
marriage with the prince of Wales, and the best means of securing 
their inheritance Warwick accordingly was bi ought to trial for a 
conspiracy to overturn the government , which he was induced to 
confess, m the hope, as we must conceive, and perhaps with an 
assurance, of paidon, and was immediately executed 
The nearest heir to the house of York, after the queen and her 
children, and the descendants of the duke of Clarence, was a son 
of Edward IV ’s sister, the eail of Suffolk, whose elder brother, the 
carl of Lincoln, had joined in the rebellion of Lambert Simnel, and 
perished at the battle of Stoke. Suffolk, having killed a man m an 
affray, obtained a pardon, nhich the king compelled him to plead in 
open court at his airaignment This laudable impartiality is said to 
have given him offence, and provoked his flight into the Netherlands , 
whence, being a man of a turbulent disposition, and partaking m the 
hatred of his family towards the house of Lancaster, he engaged in a 
conspiracy mth some persons at home, which caused him to be 
attainted of treason Some time afterwards, the archduke Philip, 
having been shipwrecked on the coast of England, found himself in a 
soit of honourable detention at Henr)'’s couit On consenting to his 
departure, the king requested him to send over the earl of Suffolk , 
and Philip, tliough not insensible to the breach of hospitality exacted 
from liim, was content to satisfj his honour by obtaining a promise 
that the prisonePs life should be spared Henry is said to have 
reckoned this engagement merely personal, and to have left as a last 
inji.nclion to his successor, that he should carry into effect the sentence 
against Suffolk Though this was an evident violation of the promise 
in Its spint, jet Henry VIII , after the lapse of a few years, with no 
new pretext, caused him to be executed 
The duke of Buckingham, representing the ancient family of 

' Rj mcr, XV 84 Tlicsc commissions bear date jth Tan 1546 
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Stafford, and hereditary high constable of England, stood the first in 
rank and consequence, perhaps m nches, among the nobilitj. But 
being too ambitious and arrogant for the age m "vshich he was bom, 
he drew on himself the jealousy of the king, and the resentment of 
Wolsey The evidence, on his trial for high treason, was almost 
entirely confined to idle and raunting language, held mth sen’ants 
who betrayed his confidence, and soothsayers w^om he had belie\ed 
As "we find no other person charged as parties ivith him, it seems 
mamfest that Buckingham was innocent of any real conspiracy His 
condemnation not only gratified the cardmal's re\ enge, but ansv ered a 
very constant purpose of the Tudor government, that of intimidating 
the great families, from whom the preceding dynasty had expenenced 
so much disquietude.^ 

The execution, hone\er, of Suffolk, was at least not contrary' to 
laAv , and e^en Buckingham n as attainted on e%adencev hi ch, according 
to the tremendous latitude with which the law of treason had been 
construed, a court of justice could not be e.xpected to disregard But 
after the fall of Wolsey', and Henry's breach ■with the Roman see, his 
fierce temper, strengthened by habit, and exasperated by resistance, 
demanded more constant supplies of blood , and many penshed by 
sentences which -we can hardly' prevent ourselves from considenng as 
illegal, because the statutes to which they might be conformable seem, 
from their temporary' duration, their nolence, and the passiveness of 
the parhaments that enacted them, rather like arbitrary mv'asion of the 
law than alterations of it By an act of 1534, not o^y an oath was 
Imposed to maintam the succession in the heirs of the king's second 
mamage, in exclusion of the pnncess Mary', but itw'as made high treason 
to deny the ecclesiastical supremacy of the crown, which, till about 
two years before, no one had ever ventured to assert Bishop Fisher, 
almost the only inflexibly honest churchman who filled a high station 
in that age, was beheaded for this demaL Sir Thomas More, whose 
name can ask no epithet, underwent a similar fate He had offered to 
take the oath to mamtain the succession, which, as he justly said, the 
legislature was competent to alter, but prudently' av oided to give an 
opinion as to the supremacy', till Rich, solicitor-general, and afterw ards 
chancellor, ehcited, m a pnvate conversation, some expressions, which 
were thought sufficient to bnng him within the fangs of the recent 
statute. A considerable number of less distinguished persons, chiefly 
ecclesiastical, w ere afterw ards executed by' virtue of this law 

The sudden and harsh innov ations made by' Henry in religion, where 
every artifice of concealment and delay is required, his destruction 
of venerable establishments, his tyi-anny over the recesses of the 
conscience, e.xcited so dangerous a rebellion in the north of England, 
that his own general, the duke of Norfolk, thought it absolutely neces- 
sary to employ measures of concihation.- The insurgents laid dow n 

* Hall, 622 Hume, who IS favourable to W oUev , saj-s, There is no reason to think the 
sentence against Buckingham unjust,” But no one who reads the trial wdl find any evidence 
to satisfy a rcasonaole mmd and Hume himself soon after adds, that his enme proceeded 
more from indiscretion than deliberate malice In fact, the condemnation of this great noble 
OTv^^g to Wolsev s resentment, acting on the sa^*agc temper of ljenr\ 

Se\eraHeUers that passed beiT^ecn the council and duke of Norfolk (Hardwicke Hyde 
^apc.«, i, eS, etc*), tend to confirm wliat some hi^tonans have hinted, that he ^vas suspected of 
leaning too favourably towards the rebels The king was most unwilling to grant a free par- 

3 * 
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their arms, on an unconditional promise of amnesty But another 
rising having occurred m a different quarter, the king made use of this 
pretext to put to death some persons of superior rank, %\ho, though 
they had voluntanly, or by compulsion, partaken m the first rebellion, 
had no concern m the second, and to let loose military law upon their 
followers Nor was his vengeance confined to those who had been 
evidently guilty of these tumults It is indeed unreasonable to denj , 
that there might be, nay, there probably uerc, some real conspirators 
among those who suffered on the scaffolds of Henry Yet in the 
proceedings against the countess of Salisbury, an aged uoman, but 
obnoxious as the daughter of the duke of Clarence and mother of 
Reginald Pole, an active instiumcnt of the pope m fomenting rebellion,' 
against the abbots of Reading and Glastonbury, and others who were 
implicated m charges of treason at this period, w'e find so much haste, 
such neglect of judicial forms, and so bloodthirsty a determination to 
obtain convictions, that we are naturally tempted to reckon them 
among the victims of revenge or rapacity 

It was, probablj , during these prosecutions, that Cromwell, a man not 
destitute of liberal qualities, but w'ho is liable to the one great reproach 
of having obeyed too implicitly a master w hose commands w'crc enmes, 
inquired of the judges, whether, if parliament should condemn a man 
to die for treason w ithout hearing him, the attainder could ever be dis- 
puted They answ'cred, that it W'as a dangerous question, and that 
parliament should rather set an example to inferior couits by proceed 
mg according to justice But being picsscd to reply by the king’s 
express commandment, they said that an attainder in parliament, 
whether the party had been heard or not in his defence, could never be 
reveised m a court of law No proceedings, it is said, took place 
against the person intended, nor is it known who he w'as ^ But men, 
prone to remark all that seems an appropriate 1 etnbution of Pro\ idence, 
took notice that he who had thus solicited the interpreters of the law 
to sanction such a violation of natural justice was himself its earliest 
example In the appaient zenith of favour, this able and faithful 
minister, the king’s vicegerent m his ecclesiastical supremacy, and re- 
cently created earl of Essex, fell so suddenl),and so totally without 
offence, that it has perplexed some writers to assign the cause But 
there seems little doubt that Henry’s dissatisfaction wath his fourth 

don Norfolk is told, ‘‘If you could, In any good meins or possible dexlentj, resene a aery 
few persons for punishment, you should assuredly administer the greatest pleasure to his high- 
ness tha' could be imagined, and much in the same advance y our on n honour ’ — P 32 He 
must nave thought himself in danger from some of these letters, uhich indicate the king s dis 
trust of liim He had recommended the employ ment of men of liigh rank as lords of the 
marches, instead of the rather inferior persons uhom the king liad lately chosen This called 
down on him rather a warm repnmandfp 39), for it was the natural policy of a despotic court 
to restrain the ascendancy of great families nor were there wanting aery good reasons for 
this, even if the public weal had been the sole object of Henry’s council 

> Pole, at his own solicitation avas appointed legate to the Low Countries in 1537, with the 
sole object of keeping aha e the flame of the northern rebellion, and exciting foreign pow ers, as 
w ell as the English nation, to restore religion by force, if not to dethrone Henry It is dilficult 
not to suspect that he avas influenced by ambitious anew s in a proceeding so treasonable, and so 
little in conformity wath his polished manners and temperate life Philips, his able and artful 
biographer, both proves and glories m the treason Life of Pole, sect 3 
’t Coke’s 4th Institute, 37 It is, however, said by lord Herbert and others, that the 
countess of Salisbury, and the marchioness of Caeter avere not heard in their defence The 
acts of attainder against them avere certainly hurried through parliament but whether w ithout 
hearing the parties, does not appear 
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wife, Anne of Cleves, whom Cromwell had recommended, alienated his 
selfish temper, and inclined his ear to the whispenngs of those courtiers 
tvho abhorred the favounte and his measures An act, attainting him 
of treason and heresy was hurried through parliament, without heanng 
him m his defence ^ The charges indeed, at least of the first kind, 
were so ungrounded, that had he been permitted to refute them, his 
condemnation, though not less certain, might perhaps have caused 
more shame This precedent of sentencing men unheard, by means of 
an act of attainder, was followed m the case of Dr Barnes, burned not 
long afterwards for heresy 

The duke of Norfolk had been throughout Henry’s reign one of his 
most confidential ministers But as the king approached his end, an 
inordinate jealousy of great men, rather than mere capnce, appears to 
have prompted the resolution of destroying the most conspicuous 
family in England Norfolk’s son too, the earl of Surrey, though long 
a favourite with the king, possessed more talents and renown, as well 
as a more haughty spint, than was compatible with his safety A 
strong party at court had always been hostile to the duke of Norfolk , 
and his ruin was attributed especially to the influence of the two Sey- 
mours No accusations could be more futile than those which sufficed 
to take away the life of the noblest and most accomplished man m 
England Surrey’s treason seems to have consisted chiefly m quarter- 
ing the royal arms m his escutcheon , and this false heraldry, if such 
It were, must have been considered as evidence of meditating the king’s 
death His father ignomimously confessed the charges against himself, 
m a vain hope of mercy from one who knew not what it meant An 
act of attainder, for both houses of parliament were commonly made 
accessory to the legal murders of this reign, passed with much haste, 
and perhaps irregularly , but Henry’s demise ensuing at the instant 
prevented the execution of Norfolk. Continuing m prison during 
Edward’s reign, he just survived to be released and restored m blood 
under Mary 

Among the victims of this monarch’s ferocity, as we bestow most of 
our admiration on sir Thomas More, so we reserv^e our greatest pity for 
Anne Boleyn Few, very few, except some bigoted and implacable 
calumniators of the Romish school, have la any age entertained a 
doubt of her innocence^ But her discretion was by no means sufficient 

* Bumet observes, that Cranmer was absent the first day the I II was read, 17th June, 
1540 and by his silence leaves the reader to infer that he nas so hhewise on the 19th June, 
when It was read a second and a third time But this, I fear, cannot be asserted He is 
marked in the journal as present on the latter day and there is the followang entry “ Hodn, 
lectaestpro secundo et tertio, billa attincturm Thoma: Comitis Esse.\, et communi omnium 
procerum tunc pitcsentium conccssu, nemine discrepante, eapedila est ’ And at the close ol 
the session, we find a still more remarkable testimony to the unanimity of parliament, in the 
following words “Hoc animadvertendum est, quod in hlc sessionne cum proceres darent 
suffragia, et dicerent sententias super actibus ptrcdictis, ea crat Concordia et sententiarum con- 
formitas ut singuli 11s et eorum singulis assensennt, nemine discrepante Thomas de Soule 
mont, Clenc Parhamentonim ” As far, therefore, as entnes on the journals are evidence 
Cranmer u as placed in the painful and humiliating predicament of voting for the death of his 
innocent fnend He had gone as far as he dared m writing a letter to Henry, which might be 
construea into an apologj for Cromwell, though it was full as much so for himself 

Burnet has taken much pains with the subject, and set her innocence in a verj clear 

'i, and V it4 ‘u.e also Stiy-pe, 1 280, and Ellis s Letters, 11 52 But Anne had 

all the failings of a vain, weak woman, raised suddenij to greatness She behaved with un 
amianle vindictiveness towards Wolvey, and perhaps (but this worst charge is not fiillj authen* 
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to preserve her steps on that dizzy height which she had ascended with 
more eager ambition than feminine delicacy could approve Henry 
was probably quichsighted enough to perceive tliat he did not possess 
her atfections, and his own were soon transferred to another object 
Nothing in this detestable reign is worse than her tnal She was in- 
dicted partly upon the statute of Edward III , which, bv a just though 
rather technical construction, has been held to extend the guilt of 
treason to an adulterous queen, as well as to her pai amour, partly on 
the recent law for preservation of the succession, which attached the 
same penalties to any thing done or said in slander of the king’s issue 
Her levities in discouise were brought within this strange act by a still 
more strange interpretation Nor was the wounded pnde of the king 
content with her death Under the fear, as is most likely, of a more 
cruel punishment, which the law affixed to her offence, Anne was in- 
duced to confess a pre-contract wth lord Percy, on which her marriage 
with the king was annulled by an ecclesiastical sentence, without 
awaiting its certain dissolution by the axe.^ Henry seems to have 
thought his honour too much sullied by the infidelity of a lawful wife 
But for this destiny he was yet leserved I shall not impute to him as 
an act of tyranny the execution of Cathenne Howard, since it appears 
probable that the licentious habits of that young woman had continued 
after her matnage , and though ive might not in general applaud the 
vengeance of a husband who should put a guilty wife to death, it could 
not be expected that Henry VIII should lose so reasonable an oppor- 
tunity of shedding blood ^ It was after the execution of this fifth wife 

treated) c^tasperated the king against More A remarkahle passage in Cavendish’s Life of 
Wolsey, p 103) edit 1667, strongly displays her indiscretion 
A late wnter, whose acuteness and industry would raise him to a very respectable place 
among ourhistonans, if he could have repressed the inveterate partiality of his profession, has 
used every oblique artifice to lead his readers into a belief of Anne Bofeyn’s guilt) while he 
affects to hold the bil'ince, and state both sides of the question without determining it Thus 
he repeats what he must have known to be the strange and extravagant hes of Sanders about 
her birth without vouching for them, indeed, but without any reprobation of their absurd 
malignity Lingard’s Hist of England, vi 153 (8vo edit,) Thus he intimates, that the 
records of her tnnl and conviction have penshed, perhaps by the hands of those who respected 
her memory,* p 316 , though had he read Burnet with any care, he would have found that 
they were seen by that historian, and surely have not penshed since by unfair means not to 
mention that the record of a trial contains nothmg from which a party*s guilt or innocence can 
be inferred Thus he says that those who were executed on the same charge with the queen 
neither admitted nor denied the offence for which they suffered though the best informed 
wnters assert that Noms constantly declared the queens innocence and his own 
Dr Lingard must truly be laughing at the public when he takes credit to himself, in the 
commencement of a note at the end of the same volume, for not " rendenng his book more 
interesting, by representing her as an innocent and injured voman falling a victim to the in* 
tngues of a religious faction ** He well knows that he could not have done so, without con- 
tradicting the tenor of his entire work, without ceasing, as It v\ere, to be himself All the 
St of this note IS a pretended balancing of evidence, in the style of a judge, who can hardly 
lenr to put for a moment the possibility of a pnsoner s innocence 
^ The lords pronounced a singular sentence, that she should be burned or beheaded at the 
king’s pleasure Burnet says, the judges complained of this as unprecedented Perhaps m 
stnetness the king’s nght to aliens, sentence is questionable, or rather would be so, if a few 
precedents were out of the vay Inhi^h treason commuted by a man, the beheading was part 
of the sentence, and the king only remitted the more cruel preliminanes Women till 1791, 
were condemned to be burned But the two queens of Henry, the countess of Salisbury, 
lad> Jane Gra>, and, in later times, Mrs Lisle, were beheaded Poor Mrs Gaunt was not 
thought noble enough to be rescued from the fire In felony, where beheading is no part of 
the sentence, it has been substituted by the king s warrant in the cases of the duke of Somer- 
set and lord Aiidley I know not why the latter obtained this favour for it had been refused 
to lord Stoiirton, hanged for murder under Mary as it was afterwards to earl PerTcrs 
■ It IS often difficuTt to understand the grounds of a parliamentary attainder, for wl ich any 
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that the celebrated law was enacted, whereby any oman n hoin the 
king should marry as a virgin incurred the penalties of treason, if she 
did not previously reveal any failings that had disqualified her for the 
service of Diana ^ 

These parliamentary attainders, being intended rather as judicia, 
than legislative proceedings, \\ ere violations of reason and justice m 
the apphcation of law But many general enactments of this reign 
bear the same character of ser\nlit5'- New political offences were 
created in eveiy parliament, against which the seveiest penalties were 
denounced The nation had scarcely time to rejoice m the termination 
of those long debates betiveen the houses of York and Lancaster, when 
the king’s divorce, and the consequent illegitimacy of his eldest 
daughter, laid open the succession to fresh questions It w'as need- 
lessly unnatural and unjust to bastaidize the pnncess hlarj^, w^hose title 
ought rathei to have had the confinnation of paihament But Henrj, 
who would have deemed so moderate a proceeding injurious to his 
cause m the eyes of Euiopc, and a sort of concession to the adversaries 
of the divorce, piocured an act settling the crowm on his children by 
Anne or any subsequent wife Any peison disputing the lawfulness ot 
the king’s second mariiage might, by the sort of consti action that 
would be put on this act, become liable to the penalties of treason In 
tw'o>ears moie this very marriage w'as annulled by sentence , and it 
w'ould perhaps have been treasonable to assert the pnncess Elizabeth’s 
legitimacy The same punishment was enacted against such as should 
maiTy without license under the great seal, or have a cnmmal inter- 
course with any of the king’s children “ lawfully bom, or otherwise 
commonly reputed to be his children, or his sister, aunt, or niece ” 
(28 H 8 c 18) 

Henry’s tw'O divorces had created an uncertainty as to the line of 
succession, which parliament endeavoured to remove, not by such con- 
stitutional provisions m concuiience wnth the crown, as might define 
the course of mhentaUce, but by enabling the king, on failure of issue 
by Jane Sejunour or any othei lawful wife, to make over and bequeath 
the kingdom to any persons at his pleasure, not even reseivmg a pie- 
ference to the descendants of foimer sovereigns (28 H 8 c 7 ) By a 
subsequent statute, the pnneesses Mary and Elizabeth w^ere nominated 
m the entail, after the king’s male issue, subject, however, to such con- 
ditions as he should declaie, by non-compiiance with w'hich their right 
W'as to cease (35 H 8 c i ) This act still left it m his pow'er to limit 

kind of e\ndence thought sufficient nnd the strongest proofs ngninst Catherine Howard 
undoubtedlj related to her belnvioiir before marnage, which t-ould be no legal enme But 
some of the depositions extend fartlicr 

rhe writer towhom I have just alluded has madea cunous observation on this case “ A 
plot was woven by the iiidustrv of the reformers, which brought tlie young queen to the scaf- 
fold, and weakened the ascendency of the reigning party ” p 407 This is a ven audac ous 
assertion for he proceeds to admit her ante nuptial guilt, which indeed she is well known to 
have confessed, and does not give the slightest proof of an> plot, Yet, he adds speaking of 
the queen and lady Rochford, “ I fear [i e. wash to insinuate] both w ere sacrificed to the manes 
of Anne Boleyn ” 

' Stat. e6 H 8 c. 14 

It mav be here observed, that the act attamting Cathenne Howard of treason proceeds to 
dccl:irc that the Iung*b assent to bills commission under the great seal is as \’alid as if ho 
pstsowally present, anj custom or use to the contrary notwithstanding 33 H 8 c 21 
ITus may be presumed, therefore, to be the earliest instance of die king s nassiiig bills in this 
manner 
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the remainder at his discretion In cvcciition of this authority, he de- 
vised the crown, upon failure of issue fiom his three childien, to the 
heirs of the body of Mary duchess of Suffolk, the jounger of Ins two 
sisters , postponing at least, if not excluding, the royal family of 
Scotland, descended from his elder sister Margaret In surrendering 
the regular laws of the monarchy to one man’s capnee, this parlnmcnr 
became accessory, so far as in it laj, to dispositions which might 
c\entinlly have kindled the flames of civil v.ar But it seemed to aim 
at inflicting a still deeper injurj’ on future generations, in enacting that 
a king, after he should ha^e attained the age of t\\ entj -four years, might 
repeal any statutes made since his accession (28 H 8 c 17 ) Such a 
provision not only tended to annihilate the authoi ity' of a regency', and 
to expose the kingdom to a sort of anarchical confusion dunng its con- 
tinuance, but seemed to prepare the way for a more absolute power of 
abrogating all acts of the legislature Three years afterwards it m as 
enacted that proclamations made by the king and council under penalty 
of fine and impnsonmeiit, should have the force of statutes, so that 
they should not be prejudicial to any person’s inheritance, offices, 
liberties, goods, and chattels, or infringe the established lavs This 
has been often noticed as an instance of servile compliance It is, 
however, a striking testimony to the free constitution it infringed, and 
demonstrates that the prerogative could not soar to the heights it aimed 
at, till thus impelled by the perfidious hand of parliament It is also to 
be observed, that the power given to the king’s proclamations is con- 
siderably limited ^ 

A government administered with so frequent violations not only of 
the chartered pnvileges of Englislunen, but of those still more sacred 
rights w'hich natural law has established, must have been regaided, 
one would imagine, with just abhorrence, and earnest longings for a 
change Yet contemporary authorities by no means answer to this ex- 
pectation Some mention Henry after his death in language of eulogy , 
and, if we except those whom attachment to the ancient religion had 
inspired with hatred towards his memory, very few appear to have 
been aware that his name w ould descend to posterity among those of 
the many tyrants and oppressors of innocence, whom the WTath of 
Heaven has raised up, and the servahty' of men has endured I do not 
indeed believe that he had really conciliated his people’s affection 
That perfect fear which attended him must have cast out .ove jout he 
had a few qualities that deserv’e esteem, and ^everal which a nation is 
pleased to behold in a sovereign He wanted, or at least did not 


1 31 H 8 c 8 Biimet i 363 explains the ongin of this act Great exceptions had been 
lahen to some of the ting s ecclesiastical proclamations, nhich altered Ians, and laid taxc;, on 
ipmtual persons He jusdy observes that the rcstnctions contained in it gave great power to 
the judges, who had the power of expounding m their hands The preamble is full as offensive 
as the body of the act reciting the contempt and disobedience of the king s proclamations by 
some “who did not consider ■what a king by his royal fower might do, which, if it continued, 
would tend to the disobedience of the laws of God, and the dishonour of the king s majestv 
who might full ill bear it,’ S.c See this act at length in the great edition of the statutes’ 
There w as one singular provision the clause protecting all persons, as mentioned in the text 
m their inhentance or other property, proceeds, "nor shall by virtue of the said act suffer any 
pains of death.” But an exccpuog is afterwards made for ’ such persons which shall offend 
against any proclamaUon to be made by the king’s highness, his heirs orsuccessors for or con- 
cerning any kind of heresies against Chnstian doctrine Thus it seems th it the king claimed 
a power to declare heresy by proclamation, under penalty of death 
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manifest in any eminent degree, one usual vice of tyrants, dissimula- 
tion , his manners weie affable, and his temper geneious Though his 
schemes of foreign policy were not very sagacious, and his wars, either 
with France or Scotland, productive of no matenal advantage, they 
were uniformly successful, and retrieved the honour of the English 
name But the mam cause of the reverence with which our forefathers 
chenshed the king’s memory, was the share he had taken m the 
Reformation They saw m him not indeed the proselyte of their faith, 
but the subverter of their enemies’ power, the avenging minister of 
Heaven, by whose giant aim the chain of supeistition had been broken, 
and the prison gates burst asunder ^ 

The ill-assorted body of counsellors who exercised the functions of 
regency by Henry’s testament, were sensible that they had not smews 
to wield his non sceptre, and that some sacrifice must be made to a 
nation exasperated as well as overawed by the violent measures of his 
reign In the first session accoidmgly of Edward’s parliament, the 
new treasons and felonies which had been ci eated to please his father’s 
bloody disposition, were at once abrogated ® The statute of Edward 
III became again the standard of high tieason, except that the denial 
of the king’s supiemacy was still liable to its penalties The same act, 
which relieves the subject fiom these teirors, contains also a repeal of 
that which had given legislative validity to the king’s proclamations 
The provisions appear like an elastic recoil of the constitution after the 
extraordinary pressure of that despotic reign But, however they may 
indicate the temper of paihament, we must consider them but as an 
umvilhng and insincere compliance on the part of the government 
Henry, too arrogant to dissemble with his subjects, had stamped the 
law Itself with the print of his despotism The more wily courtiers of 
Edward’s council deemed it less obnoxious to violate than to new- 
mould the constitution For, although proclamations had no longer 
the legal character of statutes, we find several dm mg Edward’s reign 
enforced by penalty of fine and impnsonment Many of the ecclesias- 
tical changes were first established by no other authonty, though after- 
wards sanctioned by parliament Rates w^ere thus fixed for the price 
of provisions , bad money was cried down, wnth penalties on those who 
should buy it under a certain value, and the melting of the current com 
prohibited on pain of forfeituie (2 Strype, 147, 341, 491 ) Some of 
these might possibly have a sanction from precedent, and from the 
acknowdedged prerogative of the crown m regulating the com But no 
legal apology can be made for a proclamation m April, 1549, addressed 
to all justices of the peace, enjoining them to arrest sowers and tellers 

1 Gnyhas finclj glanced at this bright point of Henrj s character, in that beautiful stanza 
vhere he has made the founders of Cambridge pass before our e j es like shadow s over a magic 
glass 

" the majestic lord, Who broke the bonds of Rome ” 

In a poet, this was a fair emplojanent of liis art , but the partiality of Burnet towards Henry 
VIII IS less warrantable that he should have blushed to excuse, by absurd and unworthj so- 
phistry, the punishment of those who refused to swear to the hangs supremacy, p 351 
Afterall, Henry was escry whit as good a king and man as Francis I , whom there are still 
some, on the other side of the Channel, servile enough to extol not the least more tjnrannical 
and sanguinary, and of better faith towards Ins neighbours 
J" * I-dw 6 c 12 Bj this act It is proxidcd that a lord of parliament shall have the benefit 
of clergy though he cannot read Sect 14 Yet one can hardly behevc, that this proiasion 
wars necessary at so late an -era 
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abroad of vain and forged tales and lies, and to commit them to the 
galleys, there to row in chains as slaves during the king's pleasure ^ 
One would imagine that the late statute had been repealed, as too far 
restraining the royal power, rather than as giving it an unconstitutional 
extension 

It soon became evident that, if the new administration had not fully 
imbibed the sanguinary spirit of their late master, they vere as little 
scrupulous in bending the rules of law and justice to their purpose in 
cases of treason The duke of Somerset, nominated by Henry only as 
one of his sixteen executors, obtained almost immediately afterwards a 
patent from the young king, who, dunng his minonty was certainly not 
capable of any valid act, constituting him sole regent under the name 
of protector, with the assistance indeed of the rest as his counsellors, 
but with the pow er of adding any others to their number Conscious 
of his own usurpation, it was natural for Somerset to diead the aspiiing 
views of others , nor was it long before he discovered a rival in his 
brother, lord Seymoui of Sudelcy, whom, according to the policy oi 
that age, he thought it necessary to destroy by a bill of attainder 
Seymour, if we may trust to the current opinion, vas a dangerous and 
unprincipled man , he had courted the favour of the ) oung king by 
small presents of money, and appears beyond question to have enter- 
tained a hope of marrying the princess Elizabeth, vho had lived much 
in his house during his short union vith the queen dowager It was 
surmised that this lady had been poisoned to make room for a still 
nobler consort ^ But m this there could bo no treason , and it is not 
likely that any evidence was given which could have brought him 
within the statute of Edwaid III In this prosecution against loid 
Seymour, it was thought expedient to follow the very worst of Henry’s 
precedents, by not hearing the accused in his defence The bill passed 
through the upper house, the natural guaidian of a peer’s life and 
honour, wthout one dissenting voice The commons addiessed the 


1 Id 149 Dr Lingird has remarked nn important change in the coronation ceremony of 
Edivard VI Formerly, the king had taken an oath to preseric the liberties of the realm, and 
especially those granted by Edward the Confessor, &c , before the people were asked whether 
they would consent to haa e him as their king Sec the form observed atRichardthe Second’s 

coronation in R> mer vu 158 But at Edward’s coronation, the archbishop presented the king 

to the people, as rightful and undoubted inheritor by the laws of God and man to the rojal 
dignity and crown imperial of this realm &.C., and asked if they would serve him and assent to 
his coronation, as by their duty of allegiance they were bound to do All this was before the 
oath 2 Burnet, Appendix, p 93 

Few will pretend that the coronation or the coronation oath, was essential to the legal sue 
cession of the crowai, or the exercise of its prerogatives But this alteration in tlie form is a 
curious proof of the solicitude displayed by the Tudors as it was much more bv the next 
family, to suppress every recollection that could mal e their sovereignty appear to be of popular 
origin ^ ^ 

“ Haynes’s state papers contain many curious proofs of the incipient amour between lord 
Seymour and Elizabeth, and show much indecent faimlianty on one side, with a little childish 
coquetry on the other These documents also rather tend to confirm the story of our elder 
Instonans, which I have found attested by foreign writers of that age, though Burnet has 
thrown doubts upon it, that some differences between the queen-dowager and the duchess of 
Somerset aggravated at least those of their husbands P 6r 69 The former is celebrated bv 
our reformers as a pattern of piety and virtue Yet she married in a few months after Henry's 
death and it is alleged with absurd exaggeraUon, in the articles against lord Seymour that 
Imd she prov ed immediately with child, it might have passed for the king s It must be allowed 
that her attachment for Seymour preceded her royal marriage, and that she could have felt no 
sorrow for Henry Her union witli the former, howev er, did not take place before Tunc Ellis s 
I«ettcrs, 11 150 
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king that they might hear the witnesses, and also the accused It was 
answered, that the king did not think it necessary for them to hear the 
lattei, but that those who had given their depositions before the lords 
might repeat their evidence befoic the lower house It rather appears 
that the commons did not insist on this any farther , but the bill of 
attainder was earned Avitb a feAV negative voices ^ How stnkmg a pic- 
ture it affords of the sixteenth century, to behold the popular and well- 
natured duke of Somerset, more estimable at least than any statesman 
employed under Edward, not only promoting this unjust condemna- 
tion of his brother, but signing the warrant undei which he was be- 
headed ! 

But It was more easy to crush a single competitor, than to keep in 
subjection the subtle and danng spints trained in Henry’s councils, 
and jealous of the usurpation of an equal The protector, attnbuting 
his success, as is usual with men in power, rather to skill than fortune, 
and conhdent in the tv'O frailest supports that a minister can have, the 
favour of a child, and of the lower people, was stnpped of his authonty 
Avithin a few months after the execution of lord Seymour, by a con- 
federacy which he had neither the discretion to prevent, nor the firm- 
ness to resist Though from this time but a secondarj' character upon 
the public stage, he was so near the throne as to keep alive the sus- 
picions of the duke of Northumberland, who, with no ostensible title, 
had become not less absolute than himself It is not improbable that 
Somerset was innocent of the charge imputed to him, namely, a con- 
spiracy to murder some of the pnvy-counciUors, which had been erected 
into felony by a recent statute , but the evidence, though it may have 
been false, does not seem legallj’’ insufficient He demanded on his 
tnal to be confronted mth the ivitnesses , a favour rarely granted in 
that age to state cnminals, and which he could notven'^ decently solicit 
after causing his brother to be condemned unheard Three lords, 
against whom he was charged to have conspired, sat upon his tnal 
and It was thought a sufficient reply to his complaints of this breach of 
a known pnnciple, that no challenge could be allowed m the case of a 
peer 

From this designing and unscrupulous oligarchy no measure con- 
ducive to liberty and justice could be expected to spring But among 
the commons mere must ha\ e been men, although their names have 
not descended to us, who, animated by a purer zeal foi these objects, 
percened on how piecarious a thread the life of every man was sus- 
pended, when the pnvate deposition of one suborned witness, uncon- 
fronted vith the pnsoner, could suffice to obtain a comiction in cases 
of treason In the worst period of Edward’s reign, we find inserted 
in a bill creating some new treasons, one of the most important con- 
stitutional provisions which the annals of the Tudor family afford It 
IS enacted, that “ no person shall be indicted for any manner of treason 
except on the testimony of two lawful witnesses, who shall be brought 
in person before the accused at the time of his tnal, to avow and main- 
tain what they have to say against him, unless he shall waUingly con- 

* Joumak, leb March 4, 1548-g From the^e I am led to doubt r^hethcr the com- 
emm ^ heard u *aesse> against Sej mour, hich Burnet and StriT® have taken fo/ 
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fess the clnrgcs ” Slat 5 S. 6 Edw 6 c ii s 12 Tins salutary pro 
vision was strengthened, not taken away, as some later judges ha\e 
ventured to assert, b) an act in the reign of Marj’ In a subsequent 
part of this work, I shall find an opportunity for discussing tins im- 
portant blanch of constitutional law 

It seems hardly necessary to mention the momentary usurpation of 
lady Jane Gicy, founded on no pretext of title winch could be sustained 
by any argument She certainly did not obtain that degree of actual 
possession which might have sheltered her adlicrcnts under the 
statute of Henry VII , nor did the duke of Northumberland allege 
this excuse on his trial, though he set up one of a more technical 
nature, that the great seal was a sufficient jirotcction for acts done by 
its autiiontj ^ “I he reign that immediately followed is chiefly remem- 
bered as a period of sanguinaix' persecution , but though I reserve for 
the next chapter all mention 01 ecclesiastical disputes, some of Mary’s 
pioceedings in rc-cstabhshing popery belong to the civil history of our 
constitution Impatient under the existence for a moment of rites and 
usages which she abhorred, this bigoted worn in anticipated the legal 
authority which her parliament was ready to interpose for ihcir abioga- 
tion, the Latin hturgj' was restored, the inamcd clergy expelled from 
their livings, and even many protestant ministers thrown into prison for 
no other enme than their religion, before any change had been made 
in the established laws ® The queen, m fact, and those around her, 
acted and felt as a legitimate goicmmt H restored after an usurpation, 
and treated the recent statutes as null and imalid But c\en in mat- 
ters of temporal government, the stretches of prerogative were more 
violent and alarming than during her brother’s reign It is due, indeed, 
to the memory of one who has left so odious a name, to remark, that 
Mary was conscientiously averse to encroach upon what she under- 
stood to be the pn\ ilegcs of her people A wictched book having 
been written to exalt her prerogative on the ridiculous pretence, that, 
as a queen, she was not bound by the laws of fonner kings, she showed 
It to Gardiner, and on his expressing his indignation at tlic sophism, 
threw it herself into the fire An act passed, however, to settle such 
questions, which declares the queen to have all the lawful prerogatives 

1 Bumet, ii S43 An net nvs imdc to confirm deeds of nrrule persons, dilcd diinnc 
Janes ten dajs, concerning « Inch some doubt liad nnsen a Vfarj sess 3 c 4 It is sa d in 
th s staliite, ‘ her liighncsb’s most lawful possession w as for a tune disturbed and disquieted 
bj traitorous rebellion and ustirjiation ” 

It appears that the joung kings origanal intention was to establish a modified Salic law 
excluding females from tlie crown but not llieir male heirs In a WTiting drawn by liiniscif, 
and entitled “ ilj Device for the Succession,’ it is entailed on the heirs male of the lady 

a iicen, if she have any before liis dcatli then to the Indy Jane nnd her hors male, then to 
le heirs male of lady Katherine and in ci cry instance, except Jane, excluding the female 
herself Str> pe s Crannier, Append 164 A late author, on consulting the onginal MS in 
the king’s handwriting, found that it had been at first written, ‘ the ladj Jane s heirs male, ’ 
but that the words “and her ' had been interlined Nares’s Memoirs of lord ilurghic\,t 
451 Mr Naresdoes not seem to doubt but that this was done bj Eduard himself the 
change, however, is remarkable, and should probably be asenbed to Northumberland s 
influence 

2 Burnet, Strype, iii jo 53 Carte, zoo I doubt whether we have aiij thing in our 
history more like conquest than the administration of 1553 T lie queen in the month onij of 
Oct presented to Z56 livings, restoring all those turned out under the acts of unifonnity V cl 
the dcpnvatior of Uie bishops might be lustificd probably by the terms of the commission 
they had taken out in Edward’s reign, to hold their sees during the king’s pleasure, for which 
was afterwards substituted “during good behaviour ” Bumet, App 257 Collier 218 
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of thecrovvn^ But she was surrounded by wicked counsellors, rene- 
gades of every faith, and ministers of every tyranny We must m can- 
dour attribute to their advice her arbitrary measures, though not her per- 
secution of heresy, which she counted for virtue She is said to have 
extorted loans from the citizens of London, and others of her subjects 
(Carte 330 ) This, indeed, was not more than had been usual mth her 
predecessois But we find one clear instance during her reign of a duty 
upon foreign cloth imposed without assent of parliament, an encioach- 
ment unprecedented since the reign of Richai d 1 1 Several proofs might 
be adduced fiom lecoids of arbitrary inquests for offences, and illegal 
modes of punishment The tortuie is perhaps more frequently men- 
tioned in her short reign than m all former ages of our historj'^ put 
together , and probably from that imitation of foreign governments, 
which contributed not a little to deface oui constitution in the six- 
teenth century, seems deliberately to have been introduced as part of 
the process in those daik and uncontrolled tribunals vhich investi- 
gated oflences against the state (Haynes 196 Burnet, 11 Appen 
256 111 243 ) A commission issued in 1557, authorising the persons 
named in it to inquire, by any means they could devise, into 
charges of heresy or other religious offences, and in some instances 
to punish the guilty, m others of a graver natuie to lemit them to 
their ordinanes, seems, as Burnet has well observed, to have been meant 
as a piehminary step to bunging in the inquisition It was at least the 
geim of thehigh-coinmission court in the next reign 2 One proclamation, 
in the last year of her inauspicious administration, may be deemed a 
flight of tyranny be> ond her father’s example , which, after denouncing 
the importation of books filled AVith heiesy and treason fiom beyond 
sea, proceeds to declare, that whoever should be found to have such 
books in his possession should be leputed and taken for a rebel, 
and executed accoi ding to martial law (Str}'pe, 111 459) This had 
been provoked as well by a violent libel vTitten at Geneva by one 
Goodman, a refugee, exciting the people to dethrone the queen , as by 
the recent attempt of one Stafford, a descendant of the house of Buck- 
ingham, who, having landed with a small force at Scaiborough, had 
vainly hoped that the general disaffection Mould enable him to over 
throw her go\ eiTiment ® 

Notvithstanding, hoveier, this apparently uncontrolled career of 
pover, it IS certain that the children of Henry VIII did not preserve 
his almost absolute dominion over pailiament I have only met mth 


1 ^jrret It, 278 Stit I Slir}, sess 3 c i Dr Lingard nther strangelj (clls this storj 
on the 'luthonty of Father Per®ions, %\hom liis readers probably do not esteem qu c as 
much as he docs If he had attended to Bumet, he "Ntould lia\c found a more su cjcnt 
\oiichcr 

® Bumet, II 347 Collier II 404 and Lingard, Mi 266 (who by the way , confounds this 
commission with something different two years earlier) will not hear of tins allusion to the 
inquisition But Bumet has said nothing that is not peribctly just 
* See Stafford’s proclamation from Scarborough castle^ Stryqic, 111 Appen 1 No 71 It 
contains no allusion to religion, both parties being weary of Miry^s Spanish counsels Tlic 
Important letters of Noaillcs, tne French ambas«iador, to which Carte nad access, and which 
na^e since wen printed, ha\c afforded information to Dr Lingird, and with those of the 
imwaal ambassador, Rcnard, which I ha%e not had an opportunity of seeing, throw much 
ir^ reign 'Hicy certainly appear to justify the restraint put on Elizabeth, who, if 
not ncrself pn\y to the conspiracies planned iii her behalf, which is, howc\cr, very probable, 
was at least too dangerous to be left at hbrriv Noaillcs intrigued wath the mal contents, ano 



/}6 The House of Couunovs t aovcv^ pm I of its Power 

one inMiincc in liii rcif;n ^\licrc llie comnion5 nfu'cd to pi'cnlnll 
ucoinmentkcl h> the ernun 'Iht* 1552 , 1* 't so iinquc'tion ib!c 

Mere the lofislitiic riplit^ of pith uncut, lint, ihlioii;;u tmirh (h'v- 
pkised, c en Htnr\ ms forced to \ichl’ Wcfiiid nt\er.il to* t in'^ei 
(luring lliL rctfti of *J dmrd im) iiilf more in tint of Mirv, vhere the 
commons rejected bills '•ent down from the upp' r bouse , nnd tliou''h 
there M.15 nlmvs i mijO’ilN of ptcr^ fo' the poununent, set the 
dissent of no snnll number is frtqutntls recorded in the former rci,*n 
Thus the commons not onls ibrcss out a bdl cmlin'’ sescnl ness 
trensons and sulrstitutcd one of u more rnoJci de inturc, ' I'b tint 
mcmonblc clause for tno ssitntssc. to b? producid in op''n ro'irl, 
sshich 1 base ilrnds menttomd fltuniet, lyo) ti it rtjccttd oic 
nltimtmg Tunstil brbop of l)t rlnm for mi'’pn'‘ion of treason, and 
demurred long to s'rant 1 •■ubsuU ’ Tlicjr conduct m the is o fmner 
instances, and probrbls in the third, nu't Ik* .atinbutrd to the indi, "na- 
tion that s\ as j ent nils bit at thi »rur|Kd jviucrof Northumberl ind, 
and the iintimcK ftn of bomtrset Several tas(s of'-ii uhr uns'dhnp- 
ncss to go along ssith ro irt measures occtirnd under Mail She 
dissolved in f ict her tsso first parliaments on this areo int lUit tic 
thml ssas far from oh etjuim's md rejected several of htr favourite 
bills® Two reisnns priiiciji illv contributed to tins ri}>|Vjsition , the one, 
a fear of cntailiii" upon llir countrv tbo’-c inline rou’’ < \actions of v hieli 
so manv generations bad tomplainctl,b\ revivmgthc jnpilsupirnurv, 
and more cspeeiallv of a resiorvtion f>f abbej ItniK, tlie other, an 
cMremc repugnanre to the cjiiean's Spanish connection* If Man 
could have obtained (be consent of parliament she wo tid have ictllcd 
the crown on licr husband, and sent bcr'isu’r ji'-tbaps to the 'i.afiold 
(Nonillcs, \ol V jiassnn) 

lliere cannot lie a stronger proof of the increased weight of the 
coininonb during these reigns, than tin. an\iet\ of the. court to obt iin 


tn the rcWlltm of j \U of winch Dr 1 a MTr> trtpfrttto;! ar-r'iint 

Cnrtc, indrtfJ, thfTrr from hiri in of ciin!m'T;»nr^< l) frorn thr *ar 

^onree nnrl pTrlicuIirlj r’'*nirt that N< l.avc no) cnfY»tjrapc'’i?:fti lo ^3»t Ji h ) 
t\'tT c%jrtcnt from thr tenor of hi<t lh\* he hatl pone I'* In rc’»^rn»ir'' ihi* 

di content nntl " ts oi lent!) d^'^ircnj^ of ihe«nece>% of the inMirrcctt'^n m fc Hit 

rnllc^l of the pcrepnTn»'it jn*\\ fumidi Ih** tistnl etai*" f'-r itx n^enr Ktii m 
hrity hrmirltt o*' h> Mnr> ^ orcach of horvf*^tl tn reh t m nn! r’ rr h\ hor 
olrttinAC^ in foTnnnp- h-T union ^ Tlh T hihp nram'l ih** central %‘Mrrr of ific tntton,orjl the 
oppOMtinn orCardincr who, Ijrvn c^cr, nfirr her rcwihition wii laVen f^canr ii\ jtrenin it 
«itpportcr in pnhitc tor tfie dctevtation in which the «i^ucor t c! ! er the cf 

IsoTillc*:, t*-*'*'’’**” hut wiili fomc depre^ ofnllownncc fnr In oati nnttj<iil j tn h-r 
* Ihimci, I 117 The \ inj* rcfircd ln< nwriu 11 l»!l ^sh^ch lu ) rd l>Aih I on ej hat 
npPTrcntl) nptof n jhiIiuctI nature 1 on]'* Jmimalv p jf'* 

^ Id TO*; CIS Hus was th^ t».arhnrnMit in order t>r*^iirc faxot rnhV clffUmn winch, 
t!»c conned had written !ett*-rs lo the thenfr*' 'llie'e-do not nj pear to ha%c»\ad**d so much ai 
thc> nu;;ht hojve 

3 Carir an 3^^ Noadlc?, \ He naj-s that the committed tnrne lni;:hl to tl 

Tower for their lan;pni;c in the hnnsc Id '*47 Ihimi't p •*•4 ri»*nticnt the ame 
< Jhim'-t, Carte, Noadlrs ^a\a, that a third part of the cr^mmon^ in ^Iar^ fir I 
inrhamcnl was hostile to the repeal of 3 dwards taws aWu tehsion and that the drhite^ 
lasted a w eels, II 747 Uic ^minnls do not iiiciition nn> disavion though h j»i «,a» I in ^tn|*r 
111 ^^4 , that one nicmhcr, Sir Kalph Ihjjnal, rcfo’;**d to concur in tlir an nIndishinK the fttprr* 
inac> Ihcqnccn how eser, in licr feller to Cardinal Pole tass of this repeal ‘'qnorJ von 
me contcntione di'-puiaiionc acri, cl Mimmo laWc fidclmm factnin cm ' Ijn^Tird C»rte. 
Plnlips 5 I tfe of Pole Noadlcs «;pcaks rcpcatcdl> of thr sirensth of Oic proteMant yiarts and 
ofthecnmil> whichtlml nghsh nation as he cNprc«.«;cs it. liorc to the pope But lliraicrMort 
to the marnafjc with Philip and dread of falling under the) ole of Vam were common to 
both religions, with the exception of a few mere bigou to the churcli of **01116 
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favourable elections Many ancient boroughs undoubtedly have at no 
period possessed sufficient importance to deserve the elective franchise 
on the score of their riches or population , and it is most likely 
that some temporary interest or partiality, which cannot now be 
tiaced, first caused a writ to be addressed to them But there is much 
reason to conclude, that the counciUois of Edward VI , m electing 
new boioughs, acted upon a deliberate plan of strengthening their 
influence among the commons Twenty-two boroughs were created 
or restoied in this short reign , some of them, indeed, places of much 
consideration, but not less than seven m Cornwall, and several others 
that appear to have been insignificant Mary added fourteen to the 
number , and as the same course was pursued under Elizabeth, we in fact 
owe a great part of that irregularity m our popular representation, the 
advantages or evils of which we need not here discuss, less to changes 
wrought by time, than to deliberate and not very constitutional policy 
Nor did the government scniple a direct and avowed interference 
with elections A circular letter of Edward to all the sheriffs com- 
mands them to giv'e notice to the freeholders, citizens, and burgesses, 
within their respective counties, “that our pleasure and commandment 
IS, that they shall choose and appoint, as nigh as they possibly may, 
men of knowledge and expeiience within the counties, cities, and 
boroughs ,” but nevertheless, that where the pnvy council should “ re- 
commend men of learning and wisdom, in such case their directions be 
regarded and followed” Seveial persons accordingly were recom- 
mended by letters to the shenffs, and elected as knights for 
different shiies all of whom belonged to the court, or weie m places 
of trust about the king (Strype, ii 394) It appears piobable that 
persons in office foimed at all times a Very considerable portion of the 
house of commons Another circular of Mary befoie the parliament 
ot 1554, directing the sheriffs to admonish the electors to choose good 
catholics and “ inhabitants as the old laws require,” is much less uncon- 
stitutional , but the earl of Sussev, one of her most active counsellors 
wrote to the gentlemen of Noifolk, and to the burgesses of Yarmouth, 
lequesting them to reserve their voices for the person he should name 
(Id 111 155 Burnet, 11 228) Theie is reason to believe that the 
court, or rather the imperial ambassador, did homage to the power of 
the commons, by presents of money, in order to procure their support 
of the unpopular marriage with Philip (Burnet, 11 262 277 ) And if 
Noailles, the ambassador of Henry II , did not make use of the same 
means to thwart the grants of subsidy and other measuies of the ad- 
ministration, he w'as at least ver)' active in promising the succour of 
France, and animating the patriotism of those unknown leaders of that 
assembly, v\ho withstood the accuised design of a besotted w'oman 
and her unpiincipled counsellors to transfer this Ivingdom under the 
yoke of Spam ^ 

It appeals to be a very natural inquir), aftei beholding the course 
of adnnnistiation under the Tudor line, by what means a goveinment 
so violent in itself, and so plainly inconsistent vMth the acknowledged 
laws, could be maintained, and what had become of that English 


1 Noailles, v 190 Of the t mh of this plot there can be no raliotnl ground to doubt 
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spirit winch had not only controlled such injudicious princes as John 
and Richard II, but withstood the first and thud Edwaid in the 
fulness of their pride and glory Not indeed, that the excesses of 
prerogative had ever been thoroughly restrained, or that, if the 
memorials of earlier ages had been as carefully preserved as those of 
the sixteenth centurj', we might not possibly fina in them equally 
flagrant instances of oppression , but still the petitions of parliament, 
and frequent statutes lemain on record, bearing witness to our con- 
stitutional law, and to the energy that gave it birth There had 
evidently been a retrograde tendency towaids absolute monarchy 
between the reigns of Henrj' VI and Heniy VIII Nor could this 
be attributed to the common engine of despotism, a military force 
For, except the yeomen of the guard, fifty in number, and the common 
sen^ants of the king’s household, theie was not, in time of peace, an 
armed man receiving pay throughout England ^ A government that 
ruled by intmudation was absolutely destitute of foice to intimidate 
Hence risings of the meie commonalty were sometimes highly 
dangerous, and lasted much longer than oidinanly A rabble of 
Comishmen, in the reign of Heniy VII , headed by a blacksmith, 
marched up from their own county to the subuibs of London 
without resistance The msunections of 1525, in consequence of 
Wolsey’s illegal taxation, those of the north ten years afterw'ards, 
wherein indeed some men of higher quality w'cre engaged, and those 
which bioke out simultaneously in several counties under Edward VI , 
excited a well-grounded alaim in the countiy , and m the two latter 
instances were not quelled without much time and exeition The 
reproach of servility and patient acquiescence under usurped pow or falls 
not on the English people, but on its natural leadcis We have seen 
indeed that the house of commons now and then gave signs of an 
independent spirit, and occasioned more trouble, even to Heniy VIII , 
than his compliant nobility They yielded to eveiy mandate of his 
imperious will, they bent with cverj’^ breath of his capiicious humour, 
they are responsible for the illegal trial, for the iniquitous attainder, for 
the sanguinary statute, for the tyranny which they sanctioned by law, 
and for that winch they permitted to subsist without law' Nor was 
this selfish and pusillanimous subscnicncy moie characteristic of the 
minions of Henry’s favour, the Cromwells, the Riches, the Pagets, the 
Russells, and the Powlctts, than of the representatives of ancient and 
honouralslc houses, the Norfolks, the Arundels, and the Shrew sburies 
We trace the noble statesmen of those reigns concuiring in all the 
inconsistencies of their revolutions, supporting all the religions of 
Henry, Edward, Mary, and Elizabeth, adjudging the death of 
Somerset to gratify Northumberland, and of Northumberland to 
redeem their participation m Ins fault, setting up the usurpation of 

c\cn Dr LinEpnl luis nothins to •^d\^ncc ^Eam5t it but the assertion of Mart s counsellors, 
the Tagets and Arundels, the most n orthlcss of mankind W'e are, in fact, greatly indebted to 
N oaillcs for his spinted actis itj , u Inch contributed, in a high degree, to secure both the nro- 
te tant religion and Uie national independence of our ancestors. 

t Jtcnrj V'll first established a band of fift> archers to u-ait on him Henn VIII had 
fift) horse-guards, each u ith an archer, demilance and coutciller like the gendarmcne o/ 
trance but on account, probably of the expense it occasioned, their cnuiDinent bcinc too 
at^Uut soon \^as gi\cn up 
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lady Jane, and abandoning her on the first doubt of success, constant 
only m the rapacious acquisition of estates and honours from whatever 
source, and m adherence to the present power 

I have noticed m a former work that illegal and arbitraryjunsdiction 
exercised by the pnvy council, which, m despite of several positive 
statutes, continued in a greater or less degree through all the penod of 
the Plantagenet family, to deprive the subject, m many criminal 
charges, of that sacred pnvilege, trial bv his peers ^ This usurped 
jurisdiction, carried much farther and exercised more vigorously, was 
the prmcipal gnevance under the Tudors , and the forced submission 
of our forefathers was chiefly owing to the ten ors of a tnbunal, which 
left them secure from no infliction but public execution, or actual 
dispossession of their freeholds And though it was beyond its direct 
province to pass sentence on capital charges, jet by intimidating 
jurors, it procured convictions which it was not authorised to pronounce 
We are naturally astonished at the easiness with which verdicts were 
sometimes given against peisons accused of treason on evidence 
insufficient to support the charge in point of law, or in its nature not 
competent to be received, or unworthy of belief But this is explained 
by the peril that hung over the jury in case of acquittal “ If,” says 
sir Thomas Smith, in his Treatise on the Commonwealth of England, 
“they do pronounce not guilty upon the pnsoner, against whom 
manifest vatness is brought in, the prisoner escapeth, but the twelve 
are not only rebuked by the judges, but also threatened of punishment, 
and many times commanded to appear m the star-chamber, or before 
the pnvy council, for the matter But this threatening chanceth 
oftener than the execution thereof, and the twelve answer with 
most gentle words, they did it according to their consciences, and 
pray the judges to be good unto them , they did as they thought right, 
and as they accorded all , and so it passeth away for the most part 
Yet I have seen in my time, but not m the reign of the king now, 
[Elizabeth}' that an inquest for pronouncing one not guilty of tieason 
contrary to such evidence as was brought in, were not^only imprisoned 
for a space, but a large fine set upon their heads, which they were fain 
to pay , another inquest for acquitting another, beside paying a fine, 
were put to open ignominy and shame But these doings weie even 
then accounted of many for violent, tyrannical, and contrary to the 
liberty and custom of the realm of England One of the instances 
to which he alludes was probably that of the jury who acquitted sir 
Nicholas Throckmorton m the second year of RIary He had con- 
ducted his oivn defence with singular boldness and dexteiity On 
delivering their verdict, the court committed them to prison Four 
having acknowledged their offence, were soon released , but the rest 

1 View of Middle Ages, ch 8 I must here acknowledge, tint I did not make the requi- 
site distinction between the conaimm secretum, or pnvj council of state, and the concilium 
ordimnum, as lord Hale calls it, which alone exercised jurisdiction 

’ The word king, as applied to Elizabeth, is remarkable but frtnee is not un- 
common 

* Commonwealth of England, book 3 c i The statute 26 H 8 c 4 enacts, that if 3 
lurj in Wales acquit a felon contrarj to good and pregnant evidence, or otherw isc misbehase 
themselves, the judge may bind them to appear before the president and council of the Welsh 
marches llie partiality of Welsh jurors as nntonotis m that age and the reproach has 
quite ceased 
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attempting to justify themselves before the council, \\cre sentenced to 
pay, some a fine of two thousand pounds, some of one thousand 
marks , a part of which seems ultimately to ha\c been remitted ' 

It is here to be observed, that the council of which we have just 
heard, or, as lord Hale denominates it, though rather, I believe, for the 
sake of distinction, than upon anj ancient authority, the king’s 
ordinary council, was something diflerent from the priay council, with 
which several modern writers were apt to confound it, that is, the 
the court of juiisdiclion is to be distinguished from the dehberalire 
body, the ad\iseis of the crown Everj privj councillor belonged to 
the concilium ordinaruim, but the chief justices, and perhaps seieral 
others w'ho sat in the latter, not to mention all temporal and spintual 
peers, who in the opinion at least of some, had a rigiit of suffrage 
therein, were not necessarily of the former body® Tins cannot be 
called in question, without either charging lord Coke, lord Hale, and 
other wTiters on the subject, with ignorance of what CMSted in then 
own age, or gratuitously supposing that an entirely novel tnbunal 
sprang up in the sixteenth centurj" under the name of the star-chamber 
It has indeed been often assumed, that a statute enacted early in 
the reign of Henry VII gave the first legal authority to the cnminal 
jurisdietion exercised by that famous court, which in reality was 
nothing else but another name for the ancient concilium reps, of 
which our records are full, and whose encroachments so many statutes 
had endeavoured to repress , aname derived from the chamber wherein 
It sat, and which is found m many precedents before the time of 
Henry VII , though not so specially applied to the council of judicature 
afterwards® The statute of this reign has a much more limited 

1 State a nalSi 1 poi Strype, II j-o In a letter to Uiedutc of tCorfolXtHarditictc Papers, 
1 46 ) at the time of the Yorkshire rebellion, 1536, he is directed to question thcjiirj who 
had acquitted a particular person, in order to discover their motive Norfolk, seems to have 
objected to this for a good reason ** least the fear thereof might trouble other* in the like 
case " But it may not be uncandid to ascribe this rather to a leaning towards the insurgents 
than a constitutional principle 

s Hales Junsdiction of the Lords’ House, p s Coke, 4th Inst 65 where we base the 
follow ing passage — “ So this court, (the court of star chamber as the concilium was then 
called, 1 being holden coram regc ct concilio, it is, or maj be compounded of three several 
councils that is to say, of the lords and others of his majesty s pnij council, always judges 
w ithout appointment, as before it appeareth 2 The judges of either bench and barons of the 
eachequer are of the king s council, for matters of law fkc and the two chief justices or in 
their absence other two justices, are standing judges of this court 3 The lords of parliament 
are properly de magno conciho rcgis but neither those, not being of the king’s privy council, 
nor any of the rest of the judges or barons of the crchcqucr are standing judges of the court 
But Hudson, in his Treatise of the Court of Star chamber, wTitlen about the end of James s 
reign, inclines to think that all peers had a right of sitting in the court of star-chamber there 
being several instances where some who were not of the council of state were present and 
gave judgment, as in the case of Mr Davison, “and how they were complete judges un 
sworn, if not by their native right, I cannot comprehend for surely the calling of them in 
that case was not made legitimate by any act of parliament neither without their nght were 
they more apt to be judges than any other inferior persons in the kingdom and yet I 
doubt not but it resteth in the king’s pleasure to restrain any man from that table, as w ell as 
he may any of his council from the board ’ Collectanea Jundica 11 p 24 He says also, 
that it was demurrable for a bill to pray process against the defendant, to appear belore the 
king and his privy council Ibid 

* The pnvy council sometimes met in the star chamber, and made orders See one in 18 
H 6 Harl MSS Catalogue, N 1878, fol so So the statute 21 H 8 c. 16 , recites a decree 
by the Km^s council in his star-chambcf that no alien artificer shall keep more than two alien 
servants, and other matters of the same kind This could no way belong to the court of star- 
chamber, which was a judicial tnbunal 

It should be remarked, though not to our immediate purpose, that tins decree was supposed 
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operation I have observed in anothei place, that the coercive 
jurisdiction of the council had great convenience, in cases where the 
ordinary course of justice was so much obstructed by one party, 
through writs, combinations of maintenance, or overawing influence, 
that no mfenor court would find- its process obeyed , and that such 
seem to have been reckoned necessary exceptions from the statutes 
which lestiain its mterfeience The act of 3 H 7. c i appeals 
intended to place on a lawful and permanent basis the jurisdiction of 
the council, 01 rather a part of the council, over this peculiar class of 
offences , and after reciting the combination supported by giving 
hveries, and by indentures 01 piomises, the partiality of shenffs m 
making panels, and in untrue returns, the taking of money by juries, 
the gieat riots and unlawful assemblies, which almost annihilated 
the fan administration of justice, empoweis the chancellor, treasurei, 
?nd keeper of the privy seal, or any two of them, with a bishop and 
teinpoial lord of the council, and the chief justices of king’s bench and 
common pleas, or two other justices in their absence, to call befoie 
them such as offended in the befoie-mentioned respects, and to punish 
them after examination m such manner as if they had been convicted 
by couise of law But this statute, if it renders legal a juiisdiction 
which had long been exeicised with much advantage, must be allowed 
to limit the persons m whom it should reside, and certainly does not 
convey by any implication more extensive functions over a different 
description of misdemeanors By a later act, 21 H 8 c 20, the 
president of the council is added to the judges of this court, a decisive 
proof that it still existed as a tribunal perfectly distinct from the 
council Itself But it is not styled by the name of the star-chamber m 
this, any more than m the preceding statute It is very difficult, I 
believe, to determine at what time the jurisdiction legally vested m 
this new court, and still exercised by it forty years afterwards, fell 
silently into the hands of the body of die council, and was extended by 
them so far beyond the boundaries assigned by law, under the appella- 
tion of the court of star-chamber Sir Thomas Smith, writing m the 
early part of Elizabeth’s reign, while he does not advert to the former 
court, speaks of the junsdiction of the latter as fully established, and 
ascribes the whole praise, and to a certain degree it was matter of 
praise, to cardinal Wolsey 

The celebrated statute of 31 H 8 c 8, which gives the king’s 
proclamations, to a certain extent, the force of acts of paihament, enacts 
that offenders convicted of bieaking such proclamations before certain 
persons enumerated therein, being apparently the usual officers of 
the privy council, together with some bishops and judges, “in the star- 
chamber or elsewhere,” shall suffer such penalties of fine and imprison- 
ment as they shall adjudge “ It is the effect of this court," Smith 
says, “ to bridle such stout noblemen or gentlemen which would offer 
wrong by force to any manner of men, and cannot be content to 
demand or defend the nght by order of the law It began long befoie, 
but took augmentation and authority at that time that cardinal Wolsey, 
archbishop of Yoik, was chancellor of England, ivho of some was 

ID require an act of parliament for its coiitlriiiation so far was tlio govcrimient of Henry V'llI 
som arrogauup^ a legislative power m mattera of pnvatc nght 
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thought to have first devised that court, because that he aiter some 
intermission, by negligence of time, augmented the authority of it,’ 
which was at that time marvellous necessary to do to repress the 
msolency of the noblemen and gentlemen m the north parts of 
England, who being far from the lang and the seat of justice, made 
almost, as it weie, an ordinary war among themselves, and made their 
force their law, binding themselves, with their tenants and servants, to 
do or revenge an injury one against another as they listed This 
thing seemed not supportable to the noble prince Henry VIII , and 
sending for them one after another to his court, to answer before the 
persons before named, after they had lemonstrance showed them of 
their evil demeanour, and been well disciplined, as well by words as by 
Meeting [confinement m the Fleet prison] a while, and thereby their 
pnde and courage somewhat assuaged, they begun to range themselves 
m order, and to understand that they had a prince who would rule his 
subjects by his law and obedience Since that time, this court has 
been in more estimation, and is continued to this day m manner as I 
have said before ” ^ But as the court erected by the statute of Henry 
VII appears to have been m activity as late as the fall of cardinal 
Wolsey, and exercised its juusdiction over precisely that class of 
offences which Smith here describes, it may perhaps be more likely 
that It did not wholly merge m the general body of the council till the 
minority of Edward, when that oligarchy became almost independent 
and supreme It is obvious, that most, if not all, of the judges m the 
court held under that statute were members of the council , so that it 
might, m a certain sense be considered as a committee from that body, 
who had long before been wont to interfere with the punishment of 
similar misdemeanors And the distinction was so soon forgotten, 
that the judges of the king's bench hi the 13th of Elizabeth cite a case 
from the year-book of 8 H 7 as " concerning the star-chamber,” which 
related to the limited court erected by the statute * 

Lord Hale thinks that the jurisdiction of the council was pndually " brought into great 
dihuse, though there remain some straggling footsteps of ihcir proceedings till near 3 K 7 ” 
p 38 **The continual complaints of the commons against the proceedings before the council 
in causes civil orcriniinal, ^thou|jh they did not always attain their concession, yet brought 
a disreputation upon the proceedings of the coimal, as contrary to I^Iagna Charta and the 
known laws p ^9 He seems to admit afterwards, however, that many instances of proceed 
inra before them m criminal causes might be added to these mentioned by lord Coke p. 43 
The paucity of records about the time of Ed^vard IV renders the negative argument rather 
weak but from the expression of sir Thomas Smith in the text, it may perhaps be inferred, 
ihftt the council had mtemutted in a considerable degree, though not absolutely disused, their 
exercise of jurisdiction for some time before the accession of the house of Tudor 

Mr Brodie m his History of the Bntish Empire under Charles 1 , 1 158 has treated al 
considerable length, and with much acuteness, this subject of the antiquity of the star chain 
her I do not coincide in all his positions but the only one very important is that wherein we 
fully ajnree, that its jurisdiction was chiefly usurped, as well as tyrannical 
I will here observe that this part of our anaent constitutional history is likely to be eluci- 
dated by a friend of ray own, wlio has already given evidence to the world of his singular 
ompclence for such an undertaking and who unites with all the learning and dihgence of 
Soclman Prynne, and Madox, an acuteness and vivacity of intellect which none of them 
possessed. 

» Commonwealth of Eng'and, booJc 3, ^ 4 We find sir Robert SheffieTa rn 1517 ** put mto 
the Tower again for the complaint he made to the king of my lord cardinal ’ Lodge s lUus 
tntions, i p 27 See also Hall p 585 for \Volsey*s strictness in pumshmg the^Icrds 
knights, and men of all sorts, for riots, bearing, and maintenance '* 

* Plowden s Commentaries, 393 In the year book itself 8 H 7 pi ult , the word star- 
chamber is not used It is held m this case, that the chancellor, treasurer, and pnvy seal were 
»he only judges, and the rest uut assistants Coke, 4 Inst 62 , denies r is to he Uw but on 
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In this half-barbap3us state of manners, we certainly discover an 
apology, as well as motive, for the council’s interference , for it is 
rather a servile woishipping of names than a rational love of liberty, to 
prefer the forms of trial to the attainment of justice, or to fancy that 
verdicts obtained by violence or corruption are at all less iniquitous 
than the violent or conupt sentences of a court But there were many 
cases, wherein neither the necessity of circumstances, nor the legal 
sanction of any statute, could excuse the junsdiction habitually 
exercised by the court of star-chamber Lord Bacon takes occasion, 
from the act of Henry VII to descant on the sage and noble institu- 
tion, as he terms it, of that court, whose walls had been so often 
witnesses to the degradation of his own mind It took cognizance 
principally, he tells us, of four kinds of causes, “ forces, frauds, enmes 
various of stellionate, and the mchoations or middle acts towards 
crimes capital or heinous, not actually committed or perpetrated 
Sir Thomas Smith uses expressions less indefinite than these last , and 
specifies scandalous reports of persons in power, and seditious news, 
as offences which they were accustomed to punish We shall find 
abundant proofs of this department of their functions in the succeeding 
reigns But this was in violation of many ancient laws, and not in the 
least supported by that of Henry VII ^ 

A tribunal so vigilant and seveie as that of the star-chamber, pro- 
ceeding by modes of interrogatory unknown to the common law, and 
possessing a discretionary power of fine and imprisonment, was easily 
able to quell any private opposition or contumacy We have seen 
how the council dealt with those who refused to lend money by way of 
benevolence, and with the Junes who found verdicts that they dis- 
approved Those that did not yield obedience to then proclamations 
were not likely to fare better I know not whether menaces were used 
towards members of the commons who took part against the crown , 
but it would not be unreasonable to believe it, or at least that a man 
of moderate courage would scarcely care to expose himself to the 
council’s resentment, after a dissolution A knight was sent to the 
Tower by Mary, for his conduct m parliament, (Burnet, 11 324,) and 
Henry VIII is reported, not perhaps on very certain authority, to 
have talked of cutting off the heads of refractory commoners 

In the persevenng struggles of earlier parliaments against Edward 
III , Richard II , and Henry IV, it is a very probable conjecture, that 
many considerable peers acted in union with, and encouraged the 
efforts of the commons But in the period now before us, the nobility 
were precisely the class most deficient m that constitutional spint, 
which was far from being extinct in those below them They knew 
what havoc had been made among their fathers, by multiplied at- 

no better grounds than that the practice of the star-chamber, that is, of a difTcrcnt tnbunal, was 
not such 

1 Hist of Henry VII in Bacon’s Works, it p 290 (fol edit.) 

’ The result of what has been said in the last pages may be summed up m a few proposi 
lions I 1 he court erected by the statute of 3 Henry VIII was not the court of star chamber 
a This court by the statute subsisted in full forrci'Jl beyond the middle of Henry VIII ’s reign, 
but not long afterwards went into disuse 3 The court of star chamber was the old concilium 
mdinanum against whose lunsdiction many statutes had been enacted from the time of 
Edwaud in 4 Xo part of the jurisdiction exercised bj the star chamber could be mainta'nc'’ 
on the authontj of the statute of Henry \ II 
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laindtrs dining ihc rivalr) of the two Uoseb* Tlic> Ind Itrribk 
c\uni)k!>of tl»L tl iiigcr of gninj iiiiilo ige to i jealou;> court, m tlic 
fate of lord btink} ind the diikc of Ihn kingli on, both tondciontd on 
bhglil CMdonce of tu ichcroub fiivodb and bcrtanlb, from wlionr no 
man could Ire becure 1 hou/h rigour mil cruclis tend frcriucnil> to 
overturn tlie goverumeul of fee'blc prinees, It i-i uulortun tlelj too true 
til It, btetdilj cmplojcd ^n(I combined witli vigil ince md eourige, tlie> 
ire often the* sife-it polic) of debpotibiii A bingle Mivpiciou m the 
dirk boboin of IIenr> VI 1 , i jingle cloud of w uw ird humour m In-, 
son, would h ive been sufficient to send the piuude-it pccT of I ngl ind 
to tile dungeon ind the se iliold I hits n life of eminent sen iccs m the 
field, md of unce using coinplnncc in council, could not rescue the 
duke of Norfolk from the elkets of n dislike which wecinnot even 
espliin Nor weie the noblcb of this igc mure lield in subjection by 
terror, tinn b> the still b iser mtluciiee of gun Our I iw of foifciture 
u Xb well rkwscd to stinuil ite, is well is to ilclcr , iiid llcnrv \]1!, 
belter pk ibed to bl.iughlcr the pre> thin to gorge hiinsell with the 
c ire lbs, dibliiliuled llie spoils it brought bun among those who Ind 
helped 111 the cli ise llie ilibsolutiou of inonislerieb opened i more 
abuiui lilt source of niuniheeiiee , every courtier, every jH-er, looked lot 
an inereabc of wealth from gr iius of eeclesi islical est lies, ind n iiu 
rally thought ill it tlio kings f ivour would mobl readily be gamed by 
an implicit eonforiniiy to Ins will Nothing, however, seems more to 
h ive sust lined thearbitriry rule of Henrv VI 11 tliin tile je doiisy of 
the two religious parlies formed m lin tune, and who, for ill the 1 Uier 
ye irs of hib life, were III imliining i doubtful iiul emulous contest for 
his f ivour But this religious eoiiicst, md the uliiiiiaie est ibliblitiieiil 
of the Refoiiii ition, ire events fir too import iiit, even in i eoiisti- 
lutional liistory, to be treated in i cursory manner, .and n, m order to 
avoid trinsiiioiis, I have purposely 1 ept llieiii out ol sight in the 
pieseiit chiplcr, they will form the pioper subject of the nest 
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i/u/t oj Public Opinion ns to lithgion — lloiiy VJII’s Conhov^isy 
-oith Liitlui — His Divot I.C front CntJui itu—iupnialion fioin tin 
C/inn/t of Ponte — Dt<:\olitlton of Monnsleius — Pioi,nss of the 
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Opposition made tn> Pad of the Nation— Crantiut— His Model ation 
in introducing Chenges not acceptable to Zealots— Maiy— Pet se- 
eiition ttndei hi) — J/s Effect rather favom able to Pt otestantisin — 
PP 54-88 

No revolution li.as ever been more gradually prepared th in tint wliicli 
epaiated almost one li ilf of Liirope from the communion of the 
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Roman see , nor were Luther and Zuingle any more 'than occasional 
instruments of that change which, had they never existed, would at no 
great distance of time have been eftected undei the names of some 
other reformers At the beginning ot the sixteenth century, the learned, 
doubtfully and with caution, the ignorant with zeal and eagerness, were 
tending to depart from the faith and rites which authonty prescribed 
But probably not even Germany was so far advanced on this course as 
England Almost a hundred and fifty years before Luther, nearly the 
same doctrines as he taught had been maintained by Wichffe, whose 
disciples, usually called Lollards, lasted as a numerous, though obscure 
and proscribed sect, till, aided by the confluence of foreign streams, 
they swelled into the Protestant chuich of England We hear indeed 
little of them during some part of the fifteenth century , foi they 
generally shunned persecution , and it is chiefly through records of 
persecution that we learn the existence of heretics But immediately 
before the name ot Luther \/as known, they seem to have become 
more numerous, or to have attiacted more attention , since several 
persons were burned for heresy, and otheis abjured their errors, in the 
first years of Henry VIII ’s reign Some of these, as usual among 
ignoiant men engaging in religious speculations, are charged with very 
absurd notions , but it is not so material to observe their pai ticular 
tenets as the general fact, that an inquisitive and sectarian spirit had 
begun to prevail 

Those who took little interest in theological questions, or who 
retained an attachment to the faith in which they had been educated, 
were in general not less offended than the Lollards themselves v/ith 
the inordinate opulence and encroaching temper of the clergy It had 
been for two or three centuries the policy of our lawyers to restrain 
these within some bounds No ecclesiastical privilege had occasioned 
such dispute, or proved so mischievous, as the immunity of all tonsured 
persons from civil punishment for crimes It ivas a material improve- 
ment in the law under Henry VI that, instead of being instantly 
claimed by the bishop on their ariest for any criminal charge, they 
were compelled to plead their piivilege at then arraignment, or after 
conviction Henry VII carried this much farther, by enacting that 
clerks convicted of felony should be burned in the hand And in 1513 
(4 H 8 ), the benefit of clergy was entirely taken away from murderers 
and highway robbers An exemption was still made for priests, 
deacons, and subdeacons But this was not sufficient to satisfy the 
church, who had been accustomed to shield under the mantle of her 
immunity a vast number of persons in the lower degrees of orders, or 
without^any orders at all , and had owed no small part of her influence 
to those who derived so important a benefit from her protection 
Hence, besides violent language m preaching against this statute, the 
convocation attacked one Dr Standish, who had denied the divine 
right of clerks to their exemption from temporal jurisdiction The 
temporal courts naturally defended Standish , and the parliament 
addressed the king to support him against the malice of his per- 
secutors Henry, ^ter a full debate between the opposite parties in 
his presence, thought his prerogative concerned m taking the same 
side , and the clergy sustained a mortifying defeat About the same 
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lime, a citizen of London named Hun, having been confined on a 
charge of heresy in the bishop’s prison, was found hanged in his 
chamber , and though this was asserted to be his own act, yet the 
bishop’s chancellor was indicted for the murder on such vehement pre- 
sumptions, that he would infallibly have been convicted, had the 
attorney-general thought fit to 'proceed m the trial This occurring at 
the same time with the affair of Standish, furnished each party with 
an argument, for the clergy maintiined that they should have no 
chance of justice in a temporal court , one of the bishops declaring, 
that the London juries were so prejudiced against the church, that they 
Aould find Abel guilty of the murder of Cam Such an admission is 
of more consequence than whether Hun died by his own hands, or 
those of a clergyman , and the story is chiefly worth remembering, as 
It illustrates the popular disposition towards those who had once been 
the objects of reverence ‘ 

Such was the temper of England, when Martin Luther threw down 
his gauntlet of defiance against the ancient hierarchy of the Catholic 
church But, npe as a great portion of the people might be to applaud 
the efforts of this reformer, they were viewed ivith no approbation by 
their sovereign Henry had acquired a fair portion of theological 
learning, and on reading one of Luther’s treatises, was not only 
shocked at its tenets, but undertook to refute them m a formal answer* 
Kings who divest themselves of their robes to mingle among polemical 
writers have not perhaps a claim to much deference from strangers , 
and Luther, intoxicated with arrogance, and deeming himself a more 
prominent individual among the human species than any monarch, 
treated Henry in replying to his book with the rudeness that character- 
ized his temper A few years afterwards, indeed, he thought proper to 
write a letter of apology for the language he had held towards the 
king, but this letter, a strange medley of abjectness and impertinence, 
excited only contempt m Henry, and was published by him with a 
severe commentary® Whatever apprehension therefore for the future 
might be grounded on the humour of the nation, no king m Europe 
appeared so steadfast in his allegiance to Rome as Henry VIII at the 
moment when a storm sprang up that broke the chain for ever 

^ Bumet Rce\cs*s History of the Law, iv p 308 The contemporary authority is KeiU 
wey*s Reports Collier disbelieves the murder of Huo on the authority of sir Tliomas More 
but he was surely a prejudiced apologist of the clergy, and this historian is hardly less so An 
entry on the loumnU, 7 H 8 , dra\vn of course by some ecclesiastic, particularly complains of 
Standish as the author of pcnculosissims sediUones inter clencam ct secularem potestatem 

^ Burnet IS confident that the answer to Luther was not written by Henry fvol m 171), 
and others have been of the same opinion The kin^, however, m his answer to Luther’s apo 
logetical letter, where this was insinuated^ declares it to be his own. From Henry’s general 
character and proneness to theological disputationj it may be inferred, that he had gjt least a 
considerable share in the work, though probably with the assistance of some who had more 
command of the Latin language Bumet mention:, m another place, that he had seen a copy 
>f the Necessary Erudition ofa Christian man, full of interlineations by the king 

^ Epist Luthen ad Henneum regem missa, &c Lond 1526 1 he letter bears date at Wit 
Icpiberg, Sept i 1525 It had no relation therworc to Henry s quarrel with the pope though 
probably Luther imagined that the king was becoming more favourably disposed After say 
mg that he had written against the king, **stultu3 ac prseceps," which was true, he adds, in 
vitantibus its qui majestati tu£e parura favebant/* which was surely a pretence since who, at 
Wittemberg, in 1521 could have any motive to wish that Henry should be so scumlously treated ’ 
He then bursts out into the most absurd attack onWolscy “ illud monstram et publicum 
odium Dei et hominum, Cardmalis Eboracensis, pestis ilia regni tui ” This was asingular style 
to adopt u^^^•tltlng to a king, whom he affected to propitiate Wolsey being nearer than any 
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It IS certain that Henry’s marriage "mth his brother’s widow ^\as 
unsupported by an> precedent, and that, although the pope s dispensa- 
tion might pass for a cure of all defects, it had been onginally con- 
iiidered by many persons in a verj' different light from those unions 
which are merely prohibited by the canons He himself, on coming 
to the age of fourteen, entered a protest against the mamage, nhich 
had been celebrated more than two > ears before, and declared his 
intention not to confirm it , an act which must naturally be ascnbe& 
to his father^ It is true, that in this very instrument we find no men- 
tion of the impediment on the score of affinity, yet it is hard to suggest 
any other objection, and possibly a common form had been adopted in 
drawing up the protest He did not cohabit mth Catherme dunng 
his father’s lifetune. Upon his oivn accession, he was remarried to her, 
and It does not appear manifest at w'hat time his scruples began, nor 
whether they preceded his passion for Anne Boleym This, however, 
seems the more probable supposition , y et there can be little doubt, 
that weanness of Cathenne’s person, a woman considerably older than 
himself and unlikely to bear more children, had a far greater effect on 
his conscience than the study of Thomas Aquinas, or any other 
theologian It by no means follows from hence, that, according to the 
casuistry of the Catholic church and the pnnciples of the canon law, 
the merits of that famous process were so much agamst Henry, as out 
of dislike to him and pity for his queen we are 'apt to imagine, 
and as the wnters of that persuasion have subsequently assumed 

It would be unnecessary to repeat, what is told by so many his- 
torians, the vacillating and evasive behaviour of Clement VII , the 
assurances he gave the king, and the arts with which he receded from 
them, the unfinished tnal m England before his delegates, Campeggio 
and Wolsey, the opinions obtamed from foreign universities in the 
king’s fav'our, not always without a httle bribery^, and those of the 
same import at home, not giv en without a httle mtirmdation, or the 
tedious continuance of the process after its adjournment to Rome 
More than five years had elapsed from the first apphcation to the 

man to Henrv’s heart Thence relapsing mto his tone of abasement, he saj’S, “ ita ut ve- 
hcmenter nunc pudefactus, meiuam oculos coram majestate tua leiarc qm passus sun levatate 
ista me moien in talem tantumque regem per malignos latOi operanos praisertiri cum sira 
fac\ et vermis, quern solo contemptu oportmt victura ajt neglectum esse," S.c Among the 
man> strange thmgs uhich Luthcrsaid and wrote, I loro* not one more extravagant than the, 
letter, which almost justifies the supposition that there was a vem of insanity m hts verj 
remarhable character 

* Colher, voL u Appendix, No 2. In the Hardsrche Papers, i 13 we have an account 
of the ceremonial of the first marriage of Henry with Camenne in 1523 Itis remarkable, that 
a person was appointed to object publicly in tatm to the mamage, as unlawful, for reasons he 
should there exhibit ‘ w hereunto VIr Doctor Barnes shall reply, and declare solemnlj, alM 
in Latin, the said marriage to be good and eflectual in the law of Christ s church, b> virtue of 
a dispensation, whicb he shail have then to be openlj read," Xhercseems to be somethuigin 
this of the tortuous policj of Henrj \TI , but it shows that the marriage had giv en ofience to 
scrupulous minds 

* Burnet washes to disprove the bribery of these foreign doctors But there are strong pre- 
suTiptiotis that some opimonswerc got bj moncj (Collier, 58 ) and the greatest difficultj was 
fcund, where corrupuon perhaps had least influence in the Sorbonne Burnet himself proven, 
Mt some of the cardinals were bribed b> the kings ambassador ^thin 1528 and 1532 Vol i 
Appttd pp 30 no See, too, 8113^)0, i Append No qo 

The same wnterwill notallow ihatHenry menaced the university of Oxford in case of non- 
compUance jet there are three letters of his to them a tenth part of winch, considering the 
'^nlcr, was enough to temfj a doctor of divnmty V^l m Append p 25. These 
probably Burnet did notltuovv when he published his first volume. 
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pope before Henry, though by nature the most uncontrollable of man- 
kind, though irntated by perpetual chicanery and breach of promise, 
though stimulated by impatient love, presumed to set at nought the 
jurisdiction to which he had submitted by a marriage with Anne 
Even this was a furtive step , and it was not till compelled by the conse- 
quences that he avowed her as his wife, and was finally divorced from 
Cathenne by a sentence of nullity, which would more decently, no 
doubt, have preceded his second marriage ^ But determined as hi3 
mind had become, it was plainly impossible for Clement to have con 
ciliated him by any thing short of a decision, which he could not 
utter without the loss of the emperor's favour, and the ruin of his own 
family's interests in Italy And even for less selfish reasons, it was an 
extremely embarrassing measure for the pope, in the ciitical cir- 
cumstances of the age, to set aside a dispensation granted by his 
predecessor, knowing that, however some erroneous allegations of 
fact contained therein might serve for an outwaid pretext, yet the 
principle on which the divorce was commonly supported in Europe 
went generally to restrain the dispensing power of the holy see 
Hence it may seem very doubtful whether the treaty which was after- 
wards partially renewed through the mediation of Francis I , during 
his interview ivith the pope at Nice about the end of 1533, would have 
led to a restoration of amity through the only possible means , when 
we consider the weight of the imperial party m the conclave, the 
discredit that so notorious a submission would have thrown on the 
church, and, above all, the precarious condition of the Medici at 
Florence in case of a rupture with Charles V It was more likely the 
aim of Clement to delude Henry once more by his promises , but this 
was prevented by the more violent measure, into which the cardinals 
forced him, of a definite sentence in favour of Cathenne, whom the king 
was required under pain of excommunication to take back as his wafe 
This sentence of the 23rd of Maich, 1534, proved a declaration of inter- 
minable war , and the king, who, m consequence of the hopes held out to 
him by Francis, had already despatched an envoy to Rome with his 
submission to what the pope should decide, now resolved to break off 
all intercourse for ever, and trust to his own prerogative and power 
over his subjects for securing the succession of the crown in the line 
which he designed It was doubtless a regard to this consideration 

1 The king’s mam-ige is related by the earlier historians to have taken place Nov 14, 153a 
Burnet, however, is convinced by 1 letter of Cranmer, who, he says could not be mistaken 
though he was not apprised of the fact till some time afterwards, that it was not solemnised 
till about tlie asih of January (vol 111 p 70 ) This letter has since been published 111 the 
Archaiologia.vol win and in Ellis s Letters, u 34 Elizabeth was born Scpieinber 7, 1533 . 
for though Burnet, on the authonty he says, of Cranmer places her birth on Sept 14 , the 
former date is decisively confirmed by letters in Harl MSS 283 aa and 787 i (both wrong 
m the catalogue) If a late historian, therefore, had contented himself witii commenting on 
these dates, and the clandesune nature of the marriage, he would not ha\e gone ^yond Uie 
limits of that character of an advocate for one party which he has chosen to assume It mav 
not be unlikely, though by no means evident, that Anne s prudence though, as Fuller says of 
her, “she was cunning in her chastity, was surprised at the end of this long courtship I think a 
prurient curiosity about such obsolete scandal very unwortliy of history But when this au^or 
asserts Henry to have cohabited with her for three years, and repeatedly calls her his mistress, 
when he attnbutes Henrys patience with the pope’s chicanery to "the infecunditj of Anne,'' 
and all this on no other authority than a letter of the French ambassador, which amounts 
hardly to evidence of a transient rumour, with what face can he put forward the least pretea 
t ons to historical candour I 
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that put him upon his last overtures for an amicable settlemert vith 
the court of Rome ^ 

But long before this final cessation of intercourse with tliat court, 
Henry had entered upon a course of measures which would have 
opposed fresh obstacles to a renewal of the cormection He had 
found a great part of his subjects in a disposition to go beyond all he 
could wish m sustaining his quarrel, not, m this instance, from mere 
terror, but because a jealousy of ecclesiastical power, and of the 
Roman court, had long been a sort of national sentiment m England 
The pope’s avocation of the process to Rome making evident his 
duplicity and alienation fiom the king’s side, and the disgrace of 
Wolsey, took place in the summer of 1529 The parliament which 
met immediately afterwards was continued through several sessions, 
an unusual circumstance, till it completed the separation of this 
kingdom from the supremacy of Rome In the piogiess of eccle- 
siastical usurpation, the papal and episcopal poweis had lent mutual 
support to each other , both consequently were involved in the same 
odium, and had become the object of restrictions m a similar spirit 
Warm attacks weie made on the clergy by speeches m the commons, 
which bishop Fisher seveiely reprehended m the upper house This 
piovoked the commons to send a complaint to the king by then speaker, 
demanding reparation , and Fisher explained away the words that 
had given offence An act passed to limit the fees on probates of 
wills, a mode of ecclesiastical extortion much complained of, and upon 
mortuanes^ The next proceeding was of afar moie serious nature 
It was pietended, that Wolsey’s exercise of authonty as papal legate 
contravened a statute of Richard II, and that both himself and the 
whole body of the clergy, by their submission to him, had mcuired 
tlie penalties of a praemunire, that is, the forfeiture of their moveable 


* The pnncipil authority on the story of Henry’s divorce from Catherine is Burnet, in the 
first and third volumes of his History of the Reformation tlie 1 ittcr correcting the former from 
additional documents Strj pe, in his Ecclesiastical Mcmonals adds some particulars not con- 
tained in Burnet, especially as to the negotiations with the pope in 1528 and a very little may 
be gleaned from Collier, Carte, and other writers There are few parts of history that have 
been better elucidated One exception, perhaps, may jet be made The beautiful and 
affecting story of Cathenne’s behaviour before tlie legates at Dunstable is told by Cavendish 
and Hall, from whom later historians have copied it Burnet, however, m his supplemental 
volume, p , disputed Its truth, and on what should seem conclusive authority, that of the 
onginal register, whence it appears that the queen never came into court but once, June 18, 
1329, to read a paper protesting against the jurisdiction, and th it the king never entered it 
Carte accordingly treated the story as a fabncation Hume of course did not choose to omit 
so interesting a circumstance , but Dr Lingard has pointed out a letter of the king, which 
Burnet himself had printed, vol 1 Append 78 , mentioning the queen’s presence as vv ell as 
his own, on June 21 , and grcatlj corroborating the popular account To say the Irutli, there 
IS no small difficulty in choosing between two authorities so considerable, if thej cannot 
be reconciled, which seems impossible but, upon the whole, the preference is due to Henry s 
letter, dated June 23 , as he could not be mistaken, and had no iiioiive to missute 

1 his IS not altogether imniaterial for Catherme’s appeal to Henry, de iiitcgiitite corpons 
Usque ad secundas nuptias servata, without reply on his part, is an important circnmstaiice as 
to that part of the question It is, however, certain, that, whether on this occasion or not, she 
did constantly declare this and the evidence adduced to prove the contrary is very defective, 
specially as opposed to the assertion of so virtuous a woman Dr Lmgard says, that all the 
favourable answers which the king obtuned from foreign universities went upon the supposi- 
tion that the former marriage had been consummated, and were of no avail unless that could 
be proved 

■* 21 Hen 8 c 5j 6 Strjrpc, 1 73 Buniet, 83 It cost a thousand marks to prove 

sir vVilham Compton's will 111 1528 T hese exactions had been much aujunented bv Wolsey, 
who interfered, as legate, with the prerogative court 
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estate, besides imprisonment at dis''“etion These old statutes in 
restraint of the papal jurisdiction had been so little regarded, and so 
many legates Lad acted in England without objection, that Henry’s 
prosecution of the church on this occasion was extremely harsh and 
unfair The clergy, however, now felt themselves to be the weaker 
party In convocation they imploied the king’s clemency, and ob- 
tained It by paying a large sum of money In their petition he was 
styled the protector and supreme head of the church and clergy of 
England hlany of that body were staggered at the unexpected in- 
troduction of a title that seemed to strike at the supremacy they had 
always acknowledged in the Roman see And m the end it passed 
only with a very suspicious qualification, “ so far as is permitted by the 
law of Chriat ” Henry had previously given the pope several intima- 
tions that he should proceed in his divorce without him For besides 
a strong remonstrance by letter from the temporal peers as well as 
bishops against the procrastination of sentence in so just a suit, the 
opinions of English and foreign universities had been laid before both 
houses of parliament and of convocation, and tlie divorce approved 
without difficulty in the former, and by a great majority in the latter 
These proceedings tookplacem the first months of 1531, while the king’s 
ambassadors at Rome were still pressing for a favouiable sentence, 
though with diminished hopes Next year the annates, or first fruits 
of benefices, a constant source of discord between the nations of 
Europe and their spiritual chief, were taken away by act of parliament , 
but with a remarkable condition, that if the pope would either abolish 
the payment of annates, or reduce them to a moderate burthen, the 
king might declare before the next session, by letters patent, 
whether this act, or any part of it, should be observed It was accord- 
ingly confirmed by letters patent more than a year after it received 
the royal assent 

It IS difficult for us to determine whether the pope, by conceding to 
Henry the great object of his solicitude, could in this stage have not 
only arrested the progress of the schism, but recovered his former 
ascendancy over the English church and kingdom But probably he 
could not have done so m its full extent Sir Thomas More, who had 
rather complied than concurred with the proceedings for a divorce, 
though his acceptance of the great seal on Wolse/s disgrace would have 
been inconsistent with Ins character, had he been altogether opposed 
in conscience to the kingfs measures, now thought it necessar> to resign, 
when the papal authority was steadily, though giadually, assailed * 
In the next session an act was passed to take away all appeals to 
Rome from ecclesiastical courts, which annihilated at one stroke, the 

1 It IS hard to say \\hat were More’s onginal sentiments about the divorce In a letter to 
Cromwell (Strype 1 i8^ and App No aS Burnet, App p 280) he speaks of himself as 
always doubtful But if his disposition had not been rather favoiirible to the hing, would he 
hive been offered, or have accepted, the CTeat seal? "We do not, indeed, find his name in tlie 
letter of remoniti^ce to the pope, signed by the nobility and chief commoners in 1530, which 
Wolsey, though then in disgrace, very willingly subsenbed But in March, 1531, he went down 
to the house of commons, attended by several lords, to declare the king’s scruples about his 
mamage, and to lay before them the opinions of universities In this he perhaps thought 
himself actmg ministerially But there can be no doubt that he alw ays considered the divorce 
as a matter wholly of the pope s competence, and which no other body could take out of his 
hands, thoiign he had gone along cheerfully, as Burnet says, with the prosecution against the 
clergi , and wished to cut off the illegal lurisdicUoii of the Roman see The king did not look 



Hallam's Comtitutional Htscory of England 6 \ 

jurisdiction built on long usage and on the authority of the false 
decretals This law rendered the king's second marnage, which had 
preceded it, secure from being annulled by the papal court Henry, 
however, still advanced very cautiously, and on the death of Warham, 
archbishop of Canterbury, not long before this time, apphed to Rome 
for the usual bulls in behalf of Cranmer, whom he nominated to the 
vacant see These were the last bulls obtained, and probably the last 
instance of any exercise of the papal supremacy in this reign An act 
followed, in the next session, that bishops elected by their chapter on 
a royal recommendation should be consecrated, and archbishops 
receive the pall, without suing for the pope’s bull’s All dispensations 
and licenses hitherto granted by that court were set aside by another 
statute, and the power of issuing them in lawful cases transferred to 
the archbishop of Canterbury The king is in this act recited to be 
the supreme head of the church of England, as the clergy had two 
years before acknowledged in convocation But this title was not 
formally declared by parliament to appeitain to the crown till the 
ensuing session of parhament ^ 

By these means was the church of England altogether emancipated 
from the superionty of that of Rome For as to the pope’s merely 
spiritual primacy and authority in matters of faith, which are, or at 
least were, defended by catholics of the Galilean or Cisalpine school 
on quite different grounds from his junsdiction or his legislative power 
m points of discipline, they seem to have attracted little peculiar atten- 
tion at the time, and to have dropped off as a dead branch, when the 
axe had lopped the fibres that gave it nounshment Like other mo- 
mentous levolutions, this divided the judgment and feelings of the 
nation In the previous affair of Cathenne’s divorce, generous minds 
were more influenced by the rigour and indignity of her treatment, than 
by the king’s inclinations, or the venal opinions of foreign doctors in 
law Bellay, bishop of Bayonne, the French ambassador at London, 
wrote home m 1528, that a revolt vas apprehended from the general 
unpopularity of the divorce (Burnet iii 44., and App 24) Much 
difficulty was found in procunng the judgments of Oxford and Cam- 
bridge against the marriage , which was effected m the former case, as 
IS said, by excluding the masters of arts, the younger and less worldly 
part of the university, from their nght of suffrage Even so late as 
1532, in the pliant house of commons, a member had the boldness to 
move an address to the king, that he would take back his wife And 
this temper of the people seems to have been the great inducement 
with Henry to postpone any sentence by a domestic junsdiction, so 
long as a chance of the pope’s sanction remained 

him as hostile for even so late as 1532, Dr Benneti the eu\oy at Rome, proposed to 
he pope that the cause should be tned by four commissioner^, of wnom the hin^ should name 
one, either sir Thomas More, or Stokesly, bishop of London Burnet u 126 

Dr Lingard has pointed out, as Burnet had done le^ distinctly, that the bill abrogating 
the papal supremacy ^vas brought into the commons in the beginning of March, and received 
the royal assent on the 30th whereas the determination of the conclave at Rome against the 
di\*orce, was on the 23rd , so that the latter could not have been the cau:^e of this Hnal rup- 
ture Qement VII might have been outwitted in his turn by the l^g if, after pronouncmg 
a decree m favour of the divorce, he had found it too late to regain his jun^iction inEngland 
Un the other hand, so flcMble were the parliament* of this reign that, if Henry had made 
terms with the popo the supremacy might have revived again as easily as t had been 
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The aversencss entertained by a large part of the comiminity, and 
especnlly of the tlerical order, towards the divorce was not perhaps so 
generally founded upon motives of justice and compassion, as on the 
obvious tendency which its prosecution latterly manifested to bnng 
about a separation from Rome Though the principal Lutherans of 
Germany were far less favourably disposed to the king m their opinions 
on this subject than the Catholic theologians, holding that the prohibi- 
tion of nrtariying a brother’s widow in the Levitical law was not binding 
on Christians, or at least that the marriage ought not to be annulled 
after so many years’ continuance , ^ yet in England the interests of 
Anne Boleyn and of the Reformation were considered as the same 
She was herself strongly suspected of an inclination to the new tenets , 
and her friend Cranmer had been the most active person both in pro- 
moting the divorce, and the recognition of the king’s supremacy The 
latter was, as I imagine, by no means unacceptable to the nobihtj and 
gentry, who saw in it the only effectual method of cutting off the papal 
exactions that had so long impoverished the realm , nor yet to the 
citizens of London and other large towns, who, with the same dislike 
of the Roman court, had begun to acquire some taste for the protestant 
doctrine But the common people, especially in remote counties, had 
been used to an implicit reverence for the holy see, and had suffered 
compaiatively little by its impositions They looked up also to their 
own teachers as guides in faith , and the mam body of the clergy were 
certainly very reluctant to tear themselves, at the pleasure of a disap 
pointed monarch, m the most dangerous crisis or religion, from the 
bosom of Catholic unity (Stiype, i 15 1 et alibi ) They complied, 
indeed, with all the measures of government far more than men of rigid 
conscience could have endured to do , but many who wanted the 
courage of More and Fisher, were not far removed from their way of 
thinking^ This repugnance to so great an alteration showed itself, 

^ Conf Bumet, i 94 and App No 35 Strype, i 230 Sleidan, Hist de la Riforma 
tion, par Courayer, 1 10 Ihe notions of these divines, os Iierc stated, are not very consistent 
or intelligible The Swiss reformers were in favour of the divorce, thouch they advised that 
the princess Mary should not be declared lUegitinnte Luther seems to have inclined towards 
compromising the diflcrence by the marriage of a secondary wife Lingard p i72 Melanc- 
thon this water says, was of the same opinion Burnet indeed, denies this but iL is rendered 
not improbable by the well authcnticatea fact that these divine>, together with Bucer, si^ed 
a permission to the landgrave of Hesse to takeawife or concubine, ou account of tlie drunken 
ne,-»s and disagreeable person of his landgravine Bossuet. Hist des Vir dcs Egl Protest 
vol 1 where the instrument is pubbshed Clement VII , however, recommended the king to 
marrv iiomcdiately, and then prosecute his suit fora divorce which it would be easier forhiir 
to obtain m^uch arcunrstances This was as early as January 1528 (Burnet, 1 App p 27) 
But at a much later penod, September, 1530 he expressly suggested the expedient of allowing 
the king to retain two wives Though the letter of Cassali, the king’s ambassador at Rome 
coDtaimng this proposition, was not found by Burnet, it is quoted at length by on author of 
unquestionable veracity, Lord Herbert Henry had himself, at one time, mvoured tins scheme, 
according to Burnet, who does not, however produce any authonty for the instructions to that 
clTect said to have been given to Bnau and Vannes, despatched to Rome at die end of 1528 
But at the time when ih#’* pope made this proposal, the king had become exasperated against 
Catherine, and Iitde indinca to treat either her or her holy see witli any respect 

* Strype, passim Tunstal, Gardiner, and Bonner xvrote in favour of the royal supremacy 
all of them, no doubt insincerely The first of these has escaped severe censure by the 
mildness of his general character, but was full as much a tcmporiser as Cranmer But the 
history of this penod has been written with such undisguised paruahty by Burnet and Strype 
on the one hand, and lately by Dr Lingard on the other, that it is almost amusing to find the 
most opposite conclusions ana general results from nearly the same premises Collier, though 
with many prejudices of his own, is, all things considered, the fairest of our ecclesiasucal 
writers as to this reign 
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above all, m the monastic orders, some of whom by wealth, hospitality, 
and long-established digmty, others by activity m preaching and con- 
fessing, enjoyed a veiy considerable influence over the poorer class 
But they had to deal with a sovereign, whose policy as well as temper 
dictated that he had no safety but in advancing , and their disaftection 
to his government, while it overwhelmed them in rum, produced a 
second grand innovation in the ecclesiastical polity of England. 

The enormous and, in a great measure, ill-gotten opulence of the 
regular cleigy had long since e\cited jealousy m every part of Europe 
Though the statutes of mortmain under Edward I and Edward III 
had put some obstacle to its increase, yet as these were eluded by 
licenses of alienation, a larger proportion of landed wealth was con- 
stantly accumulating m hands which lost nothing that they had grasped ^ 
A writer much inclined to partiality towards the monasteries says that 
they held not one fifth part of the kingdom , no insignificant patnmony ' 
He adds, what may probably be true, that through granting easy leases, 
they did not enjoy more than one tenth in value - These vast posses- 
sions were very unequally distributed among four or five hundred 
monastenes Some abbots, as those of Reading, Glastonbury, and 
Battle, lived in princely splendour, and were m eveiy sense the spiritual 
peers and magnates of the realm In other foundations, the revenues 
did httle more than afford a subsistence for the monks, and defray the 
needful expenses As they were m general exempted from episcopal 
visitation, and intrusted with the care of their own discipline, such 
abuses had gradually prevailed and gained strength by connivance, as 
we may naturally expect in corporate bodies of men leading almost of 
necessity useless and indolent lives, and m whom very indistinct views 
of moral obligations were combined with a great facility of violating 
them- The vices that for many ages had been supposed to haunt the 
monastenes, had certainly not left theu: precincts in that of Henry 
VIII Wolsey, as papal legate, at the instigation of Fox, bishop of 
Hereford, a favourer of the Reformation, commenced a visitation of 
the professed as well as secular clergy in 1523, m consequence of the 
general complaint against their manners (Strj'pe,! Append 19) This 
great minister, though not perhaps very ngid as to the morality of the 
church, was the first who set an example of reforming monastic founda 
tions in the most efficacious manner, by converting their revenues to 
different purposes Full of anxious zeal for promoting education, the 
noblest part of his character, he obtained bulls from Rome suppressing 
many convents (among which was that of St Frideswide at Oxford), 
in order to erect and endow a new college in that university, his 
fa\ ounte work, which after his fall was more completely established by 
the name of Christ Church ® A few more were aftenvards extinguished 
through his instigation , and thus the prejudice against interference 
with this species of property was somewhat worn off, and men’s minds 

* Lumet, iS8 For the methods by which the regulars acquired wealth, fair and unfair, 
I niay be allowed to refer to the View of the hliddlt. Ages, ch 7 , orratherto the sources from 
which the sketch there given was derived 

* Hatmer’s Specimens of Errors in Eumet 

’ Unmet. Strype WoUey alleged as the ground for this suppression the great wicked- 
ness that prevailed therein Strype says the number was twenty but Colher, 11 lo, reiJvOiu 

thematfonvy 
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gradually prepared foi the sweeping confiscations of Cromwell Tha 
king indeed was abundantly willing to replenish his exchequer by 
violent means, and to avenge himself on those who gainsaycd his 
supremacy , but it was this able statesman who, prompted both by the 
natural appetite of'mimsters for the subject's money, and by a secret 
partiality towards the Refoimation, devised and carried on with com 
plete success, if not with the utmost prudence, a measure of no incon- 
siderable hazard and difficulty For such it surely was, under a system 
of government which rested so much on antiquity, and in spite of the 
peculiar sacredness which the English attach to all freehold property, 
to annihilate so many prescriptive baronial tenures, the possessors 
whereof composed more than a third part of the house of lords, and 
to subject so many estates which the law had rendered inalienable, to 
maxims of escheat and forfeiture that had never been held applicable 
to their tenure But for this purpose it was necessary, by exposing the 
gloss corruptions of monasteiies, both to intimidate the regular clergy, 
and to excite popular indignation against them It is not to be doubted 
that in the visitation of these foundations under the direction of Crom- 
well, as lord vicegerent of the king’s ecclesiastical supremacy, many 
things were done in an arbitrary manner, and much was unfairly repre- 
sented ’ Yet the reports of these visiters are so minute and specific, 
that It is rather a preposterous degree of incredulity to reject their 
testimony, whenever it bears hard on the regulars It is always to be 
remembered, that the vices to which they beqr witness, are not only 
probable from the nature of such foundations, but are imputed to them 
by the most respectable writers of preceding ages Nor do I find that 
the reports of this visitation were impeached foi general falsehood in 
that age, whatever exaggeration there might be in particular cases 
And surely the commendation bestowed on some religious houses as 
pure and unexceptionable, may afford a presumption that the censure 
of others was not an indiscriminate prejudging of their merits “ 

The dread of these visiters soon induced a number of abbots to make 
surrenders to the king , a step of very questionable legality But m 
the next session the smaller convents, whose revenues were less than 
200/ a year, were suppressed by act of parliament, to the number of 
three hundred and seventy-six, and their estates vested m the crown 
This summary spoliation led to the great northern rebellion soon after- 


* Collier, thcu^h not implicitly to be trusted, tells some hard truths, and charges Cromwell 
irith receiving bribes from several abbeys in order to spare them, p 159 1 his is repeated by 

Lingard, on the authority of some Cottonian manuscnpts Even Burnet speaks of the violent 
proceedings of a doctor Loudon towards the monasteries This man was of infamous charac- 
ter, and became aftem irds a conspirator against Cranmer, and a persecutor of protestants 
» Burnet, 190 Strype, 1 ch 35 see especially p 257 Ellis s Letters, 11 71 We should 
be on our §uard against the Romanising High Churchmen, such as Collier, and the whole clast 
of anuquanes. Wood, Hearne, Drake, Browne Willis S.c , S.c , who are, with hardly an excep- 
tion, partial to the monastic orders, and sometimes scarce keep on the mask of protestaJitism 
No one fact can be better supported by current opmion, and that general tesumony which 
Carnes conviction, than the relaxed and vicious state of those foundations for many ages 
before their fall Ecclesiastical wnters had not then learned, as they have since, the tnck of 
suppressing what might exate odium against their church, but speak out boldly and bitterly 
Thus we find m Wilkins, m 630, a bull of Innocent VIII for the reform of monastenes in 
England, charging many of them with dissoluteness of life And tins is followed by a 
severe monition from archbishop hlorton to the abbot of St Alban s imputing all kinds of 
scandalous vices to him and his monks Those who reject at once the reports of Henry t 
visiters, will do well to consider this See ako Fosbrook s British Rloiiac isr- passim 
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wards It was in fact not merely to wound the people’s strongest im- 
pressions of religion, and especially those connected with their depaited 
friends, for whose souls prayers were offered in the monasteries, but to 
depnve the indigent m many places of succour, and the better rank of 
hospitable reception This of course was experienced in a far greater 
degree at the dissolution of the larger monastenes, which took place in 
1540 But Henry having entiiely subdued the rebellion, and being now 
exceedingly dreaded by both the religious parties, this measure pro- 
duced no open resistance , though there seems to have been less pre- 
text for it on the score of immorality and neglect of discipline than 
was found for abohshing the smaller convents ^ These great founda- 
tions were all surrendered , a few excepted, wh/ ;h, against every 
principle of received law, were held to fall by the attainder of their 
abbots for high treason Parliament had only to confirm the king’s 
title ansing out of these surrenders and forfeitures Some histoiians 
assert the monks to have been turned adrift with a small sum of money 
But It rathei appears that they generally received pensions not inade- 
quate, and which are said to have been pretty faithfully paid ^ These, 
however, were voluntary gifts on the part of the crown. For the 
pailiament which dissolved the monastic foundations, while it took 
abundant care to preserve any rights of property which piivate persons 
might enjoy over the estates thus escheated to the crown, vouchsafed 
not a word towaids securing the slightest compensation to the dispos- 
sessed owners 

The fall of the mitred abbots changed the proportions of the two 
estates which constitute the upper house of parliament Though the 
number of abbots and priors to whom writs of summons were directed 
varied considerably in different parliaments, they always, joined to the 
twenty-one bishops, preponderated over the tempoial peers ® It was 
no longer possible foi the prelacy to offer an efficacious opposition to 

' Jlhe preamble of 27 H 8 c 28, which givti the smaller monastenes to the king’, after 
reciting that ‘ manifest sin, vicious, carnal, and abominable living, is daily used and committed 
commonly in such little and small abbeys, pnories, and other religious houses of monks, 
canons, and nuns, where the congregation of such religious persons is under the number of 
twelve persons,” bestows praise on many of the greater foundations, and certainly does not 
intimate that their late was so near at hand Nor is any misconduct alleged or insinuated 
against the CTeater monastenes in the act 31 H 8 c 13, that abolishes them , which is rather 
more remarlmble, as in some instances the religious had been mduced to confess their evil lives 
and ill deserts Buniet, 236 " 

* Id ibid and Append p 151 Collier, 167 Ihe pensions to the supenors of the dis- 
solved greater monasteries, says a writer not likely to spare Henry’s government, appear to 
have varied from 266/ to 6/ per annum The pnors of cells received generally 13/ A few 
whose services had mented the distinction, obtained 20/ To the other monks were allotieJ 
pensions of si\, four, or two pounds, with a small sum to each at his departure, to provide for 
his immediate wants The pensions to nuns averaged about 4/ Lingard, vi 341 He admits 
that these were ten times their present value in money and surely they were not unreason 
ably small Compare them with those, generally ana justly thought munificent, which thi^ 
country bestows on her veterans at Chelsea and Greenwich The monks had no right to 
expect more than the means of that hard fare to which they ought by their rules to have been 
confined m the convents The whole revenues were not to be shared among them as private 
property It cannot of course be denied, that the compulsory change of life ivas to many a 
“'fire nnd unmerited hardship , but no great revolution, and the Reformation as little as any, 
could be achieved without much private suffering 

* The abbots sat till the end of the first session of Henry’s sixth parliament, the act extm- 
^ishmg them not having passed till the last day In the next session they do not appear, 
the writ of summons not being supposed to give them personal seats There are indeed so 
many parallel instances among spiritual lords, and the principle is so obvious, that it would not 
oa worth noticing, but for a strange doubt said to be thrown out by some legal autlionties. 
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the reform'ition they abhonecl Their own baionial tenure, their high 
dignity as legislative counsellois of the land, remained , but, one branch 
as ancient and venerable as their own thus lopped off, the spintual 
anstocracy was reduced to play a very secondary part in the councils 
of the nation Nor could the protestant religion have easily been 
established by legal methods under Edward and Elizabeth w ithout this 
pievious destruction of the monasteries Those who, piofessing an 
attachment to that religion, have swollen the clamour of its adversanes 
against the dissolution of foundations that e\isted only foi the sake of 
* a different faith and worship, seem to me not very consistent or en- 
lightened reasoners In some, the love of antiquity produces a sort of 
fanciful illusion , and the very sight of those buildings so magnificent 
m their prosperous hour, so beautiful even in their piesent rum, begets 
a sympathy for those who founded and inhabited them In many, the 
violent courses of confiscation and attainder which accompanied this 
great revolution excite so just an indignation, that they either forget to 
ask whether the end might not have been reached by more laudable 
means, or condemn that end itself either as sacrilege, or at least as an 
atrocious violation of the rights of property Others again, who ac 
knowledge that the monastic discipline cinnot be reconciled vvith the 
modern sjstem of religion, or with public utility, lament only that these 
ample endowments were not bestowed upon ecclesiastical coiporations, 
freed from the monkish cowl, but still belonging to that spintual pro- 
fession, to whose use they were originally consecrated And it was a 
very' natural theme of complaint at the time, that such abundant 
rev enues as might have sustained the dignity of the ci own and supplied 
the means of public defence without burdening the subject, had served 
little other purpose than that of swelling the fortunes of rapacious 
courtiers, and had left the king as necessitous and craving as before 
Notwithstanding these various censures, I must own myself of 
opinion, both that the abolition of monastic institutions might have 
been conducted in a manner consonant to justice as well as policy, and 
that Henry’s profuse alienation of the abbey lands, however illaudable 
m its motive, has proved upon the whole more beneficial to England 
than any other disposition vould have turned out I cannot until 
some broad principle is made more obvious than it ever has been to 
me, do such v lolence to all common notions on the subject, as to 
attach an equal inviolability to private and corporate property The 
law of hereditary succession, as ancient and universal as that of 
property itself, the law of testamentary disposition, the complement of 
the fonner, so long established in most countries as to seem a natural 
right, have invested the individual possessor of the soil with such a 
fictitious immortality, such anticipated enjoyment, as it were, of futurity, 
that his perpetual ownership could not be limited to the teim of his 
own existence, without what he would justly feel as a real deprivation 
of propeity Nor are the expectancies of children, or other probable 
heirs, less real possessions, which it is a hardship, if not an absolute 
injury, to defeat Yet even this hereditary claim is set aside by the 

near the bcqinning of the late icign, in the case of Pearce, bishop of Rochester whether aftet 
resmninghis see, he would not retain his seat as a lord of parliament \n consequence pi 
which his resignation w-^s not accepted * 
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laws of forfeiture, which have almost eveiy where prevailed But in 
estates held, as we call it, in mortmain, there is no intercommunit), 
no natural pnvity of interest, between the present possessor and those 
who may succeed him , and as tlie former cannot have any pretext 
for complaint, if, his own nghts being preserved, the legislature should 
alter the course of transmission aftei his decease, so neither is any 
hardship sustained by others, unless their succession has been aheady 
designated or rendered pi obable Corporate property, therefore appears 
to stand on a ■very different footing from that of pnvate individuals , 
and while all infringements of the established pnvileges of the latter 
are to be sedulously avoided, and held justifiable only by the strongest 
motives of public expediency, I cannot but admit the full nght of the 
legislatuie to new mould and regulate the former m all that does not 
involve existing interests upon fai slighter reasons of convenience If 
Henry had been content with prohibiting the profession of religious 
persons for the future, and had gi-adually diverted their revenues 
instead of violently confiscating them, no protestant could have found 
it easy to censure his policy 

It IS indeed impossible to feel too much indignat-on at the spirit in 
which these proceedings were conducted. Besides the haidship sus- 
tained by so many persons turned loose upon society, for whose 
occupations tliey weie unfit, the mdiscnminate destruction of convents - 
produced several public mischiefs The visiters themselves strongh 
intei ceded for the nunner)'’ of Godstow, as irreproachably managed, 
and an excellent place of education , and no doubt some other founda- 
tions should have been pieseiwed foi the same reason Latimer, wtio 
could not have a prejudice on that 'joe, begged earnestly that the 
pnory of iMalvern might be spared, for the maintenance of preaching 
and hospitality It was urged for Hexham abbe>, that there being not 
a house for many miles in that part of England, the country w'ould be in 
danger of going to waste (Burnet 1 Append 96) And the total want of 
inns in many parts of the kingdom must hav e rendered the loss of tliese 
hospitable places of reception a serious grievance These and probably 
othei reasons ought to have checked the destroying spint of reform m its 
career, and suggested to Henrj-^s counsellors that a few 3 ears would 
not be ill consumed m contiivmg new' methods of attaining the 
beneficial efiects which monastic institutions had not failed to pioduce, 
and m prepanng the people’s minds foi so important an innovation 

The suppression of monastenes pouied in an instant such a torrent 
of wealth upon the crown, as has seldom been equalled in any country' 
by die confiscations following a subdued rebi.llion The clear yeailj 
value was rated at 131,607/ but was m reality, if we believe Burned 
ten times as great , die courtiers undeiwaluing those estates, in order 
to obtain grants or sales of them more easily It is certain, how'ever, 
that Burnet’s supposition ens extravagantly on the other side' The 
moveables of the smaller monastenes alone were reckoned at 100,000/ , 

V P 363 Dr Lingard, on the -luthontj of Nasmith's edition of Tanner’s Notita Monas 
tica, puts the anniuTl rc\enuc of all the Tionxstic hoiu>es a- laa 914/ Ihis would onl> be one 
twwnticih part of the rcnUl of the hingdom, if Ilumu w*as right in estimating- tli it at three 
inilhoiuv Lut thu> is ceY^amlj b> much too high *lht, author of Harmers Ob^ervatioiw on 
iiujnui. aj, I ha>e men[ioi)cd abox, say** the moiiUb vill be found not to have po-vsessed 
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and as the rents of these were less than a fourth of the •ivhole, we may 
calculate the aggregate \alue of moveable wealth m tlie same propor- 
tion. All this was enough to dazzle a more prudent mind than that of 
Henr> , and to inspire those sanguine dreams of ine\haustible affluence, 
with which pnvate men are so often filled b> sudden prosperity 

The monastic rule of life being thus abrogated, as neither conformable 
to pure religion nor to pohey, it is to be considered, to what uses these 
immense endowments ought to have been applied. There are some 
perhaps who may be of opinion, that the original founders of monas- 
teries, or those who had afterwards bestowed lands on them, havang 
annexed to their grants an implied cond jn of the continuance of 
certain devotional services, and especially,,^ prayers for the repose of 
their souls, it were but equitable, that if the legislature rendered the 
performance of this condition impossible, their heirs should re-enter 
upon the lands that would not have been alienated from them on any 
other account. But wathout adverting to the difficulty m many cases 
of ascertaining the lawful heir, it might be answered that the donors 
had absolutely divested themselves of all interest in their grants, and 
that It was more consonant to the analogy of law to treat these estates 
as escheats or vacant possessions, devolving to the sovereign, than to 
imagine a nght of reversion that no party had ever contemplated. 
There was, indeed, a class of persons, very ffltferent from the founders 
of monasteries, to whom restitution was due A large proportion of 
conventual revenues arose out of parochial tithes, div erted from the 
legitimate object of maintaining the incumbent to swell the pomp ot 
some remote abbot. These impropnalions were m no one instance, I 
believe, restored to the parochial clergy, and have passed either into 
the hands of laymen, or of bishops and other ecclesiastical persons, 
who were frequently compelled by the Tudor prmces to take them in 
exchange for lands.* It was not in the spint of Henry'^s policy, or in 
that of the times, to preserv e much of these rev enues to the church, 
though he had designed to allot 18,000/ a year for eighteen new sees, 
of which he only erected six, wath far infenor endowments. Nor was 
he much better inclined to husband them for public exigencies, although 
more than sufficient to make the crown independent of parliamentary 
aid It may, perhaps, be reckoned a providential circumstance, that 
his thoughtless humour should have rejected the obvious means of 
estabhshmg an uncontrollable despotism, by rendenng unnecessary 
-the only exertion of power which his subjects were likely to withstand 
Henry VII would probablv have followed a very different course 
Tm'ge sums, however, are said to have been expended in the repair of 


cat fiftli of the Ungdom and m -i-alue, bj reau^oa of their long leaser, not one tenth. But, on 
t^le suppotiition, the croiATi a gam was enonnou:, 

Accoidmg to a valuatton m Speed > Catalogue of Rehgiou-, Hou:>e3 apud Collier Append 
p 34 , siiteea mitred abbots had reiennes abo>e 1000/ per :inniim St. Peter’s, West 
minster, the richest, and valued at 5977/ Glastonbury at 3503/, Sh -Vlbans at 
3510/ , Stc. 

t An act enuthng the queen to tahe into her hands on the 10 dance of anj bishopric so 
much of the lands helongmg to it as should be equal m value to the impropriate rectories, &c , 
within the same, belonging to the crown and to give the latter in exchange was made i Elu 
c 1^ This b U passed on a diinsion in the commons by 104 to and was ill laVen by some 
ol me bishops who saw theinsches reduced to hve on the lawful subsistence ol the parochial 
deigy fittype s Annals, i. 63 ^ 
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highways, and m fortifying ports in the Channel ' But the greater 
part was dissipated* m profuse grants to the courtiers, who frequently 
contrived to veil their acquisitions under cover of a purchase from the 
crown It has been surmised that Cromwell, m his desire to promote 
the Reformation, advised the king to make this partition of abbey 
lands among the nobles and gentry, either by grant, or by sale on easy 
terms, that being thus bound by the sure ties of private interest, they 
might alwavs oppose any return towards the dommion of Rome 
(Burnet, 1 223 ) In Mary’s reign accordingly, her parliament, so obse- 
quious m all matters of religion, adhered with a firm grasp to the 
possession of church lands , nor could the papal supremacy be 
re-established until a sanction was given to their enjoyment And we 
may ascribe part of the zeal of the same class m bringing back and 
preserving the reformed church under Elizabeth to a similar motive , 
not that these gentlemen were hypocritical pretenders to a belief they 
did not entertain, but that, according to the general laws of human 
nature, they gave a readier reception to truths which made their estates 
more secure 

But if the participation of so many persons m the spoils of ecclesias- 
tical property gave stability to the new religion, by pledging them to 
Its support, it was also of no slight advantage to our civil constitution, 
strengthening, and as it were infusing new blood into the territorial 
aristocracy, who were to withstand the enormous prerogative of the 
crown For if it be true, as surely it is, that wealth is power, the 
distribution of so large a portion of the kingdom among the nobles and 
gentry, the elevation of so many new families, and the increased 
opulence of the more ancient, must have sensibly affected their weight 
m the balance Those families indeed, within or without the bounds 
of the peerage, which are now deemed the most considerable, will be 
found, with no great number of exceptions, to have first become 
conspicuous under the Tudor line of kings , and if we could trace the 
titles of their estates, to have acquired no small portion of them, 
mediately or immediately, from monastic or other ecclesiastical 
foundations And better it has been that these revenues should thus 
firom age to age have been expended m liberal hospitality, m discerning 
chanty, m the promotion of industry and cultivation, in the activa 
duties or even generous amusements of life, than m maintaining a 
host of Ignorant and inactive monks, m deceiving the populace by 
superstitious pageantr)’’, or in the encouragement of idleness and 
mendicity ^ 


^ Burnet, 268, 339 In Str>pe, 1 211 , rve have a paper dra\vn up by Cromwell for the 
ting 5 inspection setting forth what might be done with the revenues of the lesser monasteries 
Among a few other particulars are the following — " His grace may furnish 200 gentlemen to 
attend on his person, every one of them to have 100 marks yearly — 20,000 marks His high- 
ness may assign to the yearly reparation of highways m sundry parts, or the doing of other 
good deeds for the commonwealth, 5000 marks ” In such scant proportion did the claims of 
public utility come after those of selfish pomp, or rather perhaps, looking more attenUvely, of 
cunnmf corruption 

IS It favourite theorj vvath many v\ ho regret the absolute seculansation of conventual 
csta^, that they might have been rendered useful to leammg and religion by bung bestowed 
\vi, n colleges Thomas Whitaker has sketched a pretty scheme for the abbey of 

'’'nslley, wherein besides certain opulent prebendaries, he would provide for schoolmasters 
and physicians I suppose this is considered an adherence to the donor s intenUon, and no 
sort of violauon of property , somewhat on the prmciple called cy fres, adopt'd by the court 
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A very mij^froiinded prejudice luid long obtained currency, and 
notwithstanding the contradiction it Ins c\periented in our more 
accurate age, seems still not eradicated, that the alms of monasteries 
maintained the indigent thioughout the Lingdom, and that the system 
of parochial relief, now so much the topic of complaint, uas rendered 
necessary by the dissolution of those beneficent foundations There 
can be no doubt, that many of the impotent poor derived support from 
their charity But the blind eleemosynary spirit inculcated by the 
Romish church is notoriously the cause, not the cure, of beggary and 
wretchedness The monastic foundations, scattered in dilTeient 
counties, but by no means at regular distances, could never answer the 
end of local and limited succour, meted out m just proportion to the 
demands of poverty Their gates might indeed be open to those who 
knocked at them for alms, and came in search of streams th it must 
always be too scanty for a thirsty multitude Nothing could have a 
strongei tendency to promote that vagabond mendicity, which unceasing 
and very severe statutes were enacted to repress It was and must 
always continue a hard problem, to discover the means of rescuing 
those whom labour cannot mamt im from the last evtremilies of helpless 
sulTering The regular clergy were in all respects ill fitted for tins 
great oflice of humanity Even while the monasteries were yet stand- 
ing, the scheme of a provision for the poor had been adopted by the 
legislature, by means of regular collections, which in the course of a 
long senes of statutes, ending in the 43d of Elizabeth, were almost 
insensibly converted into compulsory assessments ’ It is by no means 
probable that, however some in particular distncts may have had to 
lament die cessation of hospitality in the convents, the poor in general 
were placed in a worse condition by their dissolution , nor are we to 
forget that the class to whom the abbey lands hav e fallen have been 
renowned at all times, and never more than in the first century aftei 
that transference of property, for their charity and munificence 

These two gieat political measures, the separation from the Roman 
see, and the suppression of monasteries, so broke the vast power of 
the English clergy, and humbled their spirit, that they became the 

of chancerj m cases of charitable bequests according to which that tribunal, if it holds the 
testator’s int» ntion unfit to be executea, carries the bequest into cOect by doing what it pro 
suines to conic nc\t ip his wislics, though someUiiics >cry far from them It niiglil be difficult 
indeed to prove that a Noriiian baron, who not quite easy about hi*, fulure prospects took com 
fort m his last hours from the anticipation of daily masses for his soul, would have been belter 
satisfied hat his lands should maintain a grammar school than that ihcj should escheat to iho 
crown But to waive this, and to revert to the pnnciplc of public utility, it may possiblj be 
true hat, in one nislance, such as Whalley, a more bcncficia! disposiUon could liav c been niado 
in favour of a college, than by granting awiy the lands But tlic question is, whether all, o! 
e/en a great part, of the monastic estates could have been kept m mortmain with advantage 
vVe maj easil> argue, that the Dcrwenlwaler property, applied as it has been, has done Uic 
state more service, than if it had gone to maintain a r ice of Radcliffes and been squandered 
at White s or Newmarket But does it follow, that the kingdom would be the more prosper 
ous, if all the estates of the peerage were diverted to similar endowments? And can wo 
seriously believe, that if such a plan had been adopted at die suppression of monasteries, 
either religion or learmng would nave been tlic better for such a glut of prebecdaries and 
school master^ i 

1 Ihe first act for relief of die impotent poor passed m 1535 (37 H 8 c 25 ) By this 
statute no alms were allowed to be given to beggars on pam of forfeiling ten tunes the value 
but a collection was to be made m every parish The compulsory coiitnbutions properly 
speaking, began in 1572, 14 Eliz c $ Bui by an earlier statute, i £dw 6 c. 3 , the bishop 
was empowered to proceed in his court against sucli as should refuse to contribute, 01 dissUTdc 
others from doiny so 
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most abject of Henry’s vassals, and dared not offer any steady opposi- 
tion to his caprice, even when it led him to make innovations m the 
essential parts of their lehgion It is certain that a large majority of 
that order would gladly have retained their aUegiamce to Rome, and 
that they viewed with horror the downfall of the monasteries In rend- 
ing away so much that had been incorporated with the public faith, 
Henry seemed to'prepaie the road for the s'lll moie radical changes Oi 
the reformers These, a numerous and increasing sect, evulted by 
turns m the innovations he promulgated, lamented their dilatonness 
and imperfection, or trembled at the re-action of his bigotry against 
themselves Trained m the school of theological controversy, and 
drawing from those bitter waters fresh aliment for his sangumaiy and 
imperious temper, he displayed the impartiality of his intolerance by 
alternately persecuting the two conflictmg parties We all have lead 
how three "persons convicted of disputing his supremacy, and tluee 
deniers of tiansubstantiation, weie diawn on the same hurdle toevecu- 
tion But the doctrinal system adopted by Henry in the latter years of 
his reign, varying indeed m some measure from time to time, was about 
equally removed from popish and protestant orthodoxy The corporaL 
presence of Chnst m the consecrated elements was a tenet which no 
one might dispute without incurring the penalty of death by fire and 
the king had a capricious partiality to the Romish practice in those 
very points where a great many reii catholics on the Continent weie 
earnest for its alteiation, the communion of the laity by bicad alone, 
and the celibacy of the cleigy But m several other respects he was 
wrought upon by Cranmer to diaw pretty near to the Lutheran creed, 
and to permit such explications to be gn en m the books set forth by 
his authority, the Institution, and the Erudition, of a Clnistian Man, 
as, if they did not absolutely proscribe most of the ancient opinions, 
threw at best much doubt upon them, and gave intimations which the 
people, now become attentive to these questions, were acute enough to 
interpret ’ 

It was natural to suspect, from the pievious temper of the nation, 
that the revolutionary spirit which blazed out in Germany should spread 
rapidly over England The enemies of ancient superstition at home, 
by frequent communication with the Lutheran and Swiss reformers, 
acquired not only more enhvemng confidence, but a surer and more 
definite system of belief Books printed m Germany or m the Flemish 
piovinces, where at first the administration connived at the new religion, 
were imported and read with that eagerness and delight which always 
compensate the nsk of forbidden studies ^ Wolsey, who had no turn 
towards persecution, contented himself w'lth ordenng heretical writings 
to be burned, and strictly prohibiting their importation But to with- 

* The Institution was pnnted in 1337 the Erudition, according to Bumet, in 1540 but 
in Collier ind Strype*s opinion, not till 1543 Thuj arc boih artfully dnwu, prcbably in tlic 
mam by Cranmer, but not without the interference of sonic less favourable to the new doc- 
tnne, and under the eye of the kmg himself Colher, 137, 189 The doctrinal variations m 
hejiC two summaries of royal faith are by no mean:> mconsideniblc 

Strype, 1 16^ A statute enacted in 1534 (25 H 8 c. 15 ), after rcating that " at this 
day there be within thu realm a great number cunning and expert m pnnting, and as able to 
craft as any btranger,” proceeds to forbid the sale 01 bounu books imported 
from the Continent A lemble blow wa^ thus levelled both against general Iiteratore and khs 
f»*torrQed reh^^ion but, like many other bad lawd it produced very litUe cTect 
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stand tlie course of popular opinion is always like a combat against the 
elements in commotion , nor is it likely that a government far more 
steady and unanimous than that of Henry VIII could have effectually 
prevented the diffusion of protestantism And the severe punishment 
of many zealous reformers, in the subsequent part of this reign, tended 
beyond a doubt, to excite a favourable prejudice for men whose manifest 
sincerity, piety, and constancy in sulfenng, were as good pledges for 
the truth of their doctrine, as the people had been always taught to 
esteem the same qualities in the legends of the early martyrs Nor 
were Henry’s persecutions conducted upon the only rational principle, 
that of the inquisition, which judges from the analogy of medicine, 
that a deadly poison cannot be extirpated but by the speedy and radi- 
cal excision of the diseased part , but falling only upon a few of a 
more eager and officious zeal, left a well-grounded opinion among the 
rest, that by some degree of temporising prudence they might escape 
molestation till a season of liberty should arrive 

One of the books oiiginally included in the list of proscription 
among the writings of Luther and the foreign Protestants, was a trans- 
lation of the New Testament into English % Tmdal, printed at Ant- 
werp m 1526 A complete version of the Bible, partly by Tindal, and 
partly by Coverdale, appeared, perhaps at Hamburg, in 1535 , a second 
edition, under the name of Matthews, following m 1537 , and as Cran- 
mer’s influence over the king became greater, and his aversion to the 
Roman church more inveterate, so great a change was made in the ec- 
clesiastical policy of this reign, as to direct the Scriptures m this trans- 
lation, but with corrections in many places, to be set up m parish 
churches, and permit them to be publicly sold ’ This measure had a 
strong tendency to promote the Reformation, especially among those 
who were capable of reading , not surely that the controverted doc- 
trines of the Romish church are so indisputably erroneous as to bear 
no sort of examination, but because such a promulgation of the Scrip- 


1 Ths accountb of early editions of the English Bible in Butnet, Collier, Strype, and an 
essay by Johnson in Watson's Theological Tracts vol in , are erroneous or defective A let 
ter of Strype in Harleian MSS ^782,, which has been printed, is better but the most com 
plele enumeration is m Cotton s list of editions, 1821 The dispersion of the Scriptures, with 
full liberty to read them, was greatly due to Cromwell, as is shown by Burnet Even aftei 
his fall, a proclamauon, dated May 6 1542, refernng to the kings former injunctions for the 
same purpose, directs a large Bible to be set up m every parish church But, ne\t year, tlie 
duke of Norfolk and Gardiner prevailing over Cranmer Henry retraced a part of his steps 
and the act 34 H 8 c i forbids the sale of Tindal s “ false translation,' and the reading of the 
Bible in churches, or by yeomen, women, and other incapable persons The popish bishops, 
well aware how much turned on this general liberty of reading the Scriptures did all in their 
power to discredit the new version Gardiner made a list of about one hundred words which 
he thought unfit to be translated, and which, in case of an authonsed version, whereof the 
clergy in convocation had reluctantly admitted the expediency, ought in his opinion, to be left 
in Latin Tindal s translation may, I apprehend be reckoned the basis of that now in use, 
hut has undergone several corrections before the last It has been a matter of dispute whethei 
It were made from the onginal languages or from the Vulgate Hebrew and even Greek were 
very little known ui England at that time 

The edition of 2537, called Slatthews's Bible, printed by Grafton contains marginal notes 
reflecting on the corruptions of popery These it was thought expedient to suppress m that 
of 1539 commonly called Cranmeirs Bible, as having been revised by him, and in later editions 
In all these editions of Henry's reign, though the version is properly Tindal s, there are, as I 
am informed, considerable variations and amendments Thus in Cranmer's Bible, the wore 
eceZM/a is always rendered congregation, instead of church either as the primary meaning, 
or, more probably, to point out that the laity had a share in the goieriinient of a Christian 
society 
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tnres at that particular time seemed both tacitly to admit the chief 
point of contest, that they were the exclusive standard of Christian 
faith, and to lead the people to interpiet them with that sort of prejudice 
which a jury would feel m considering evidence that one party in a 
cause had attempted to suppress , a danger which those who wish to 
restrain the course of liee discussion without very sure means of success 
wll in all ages do well to reflect upon 

The great change of religious opinions was not so much effected 
reasoning on points of theological controversy, upon which some are 
apt to fancy it turned, as on a persuasion that fraud and corruption 
pervaded the established church The pretended miracles, which had 
so long held the understanding in captivity, wei e wisely exposed to 
ridicule and indignation by the government Plays and interludes were 
represented in churches, of which the usual subject was the vices and 
corruptions of the monks and clergy These were disapproved of by 
the graver sort, but no doubt served a useful purpose ’ The press sent 
forth its light hosts of libels , and though the catholic party did 
not fail to try the same means of influence, they had both less 
liberty to write as they pleased, and fewer readers than their 
antagonists 

In this feverish state of the public mind on the most interesting 
subject, ensued the death of Henry VIII , who had excited and kept it 
up More than once during the latter part of his capricious reign, the 
popish party, headed by Norfolk and Gardiner, had gained an ascend- 
ant , and several persons had been burned for denying transubstantia- 
tion But at the moment of his decease, Norfolk was a prisoner 
attainted of treason, Gardiner in disgrace, and the favour of Cranmer 
at its height It is said that Henry had meditated some further changes 
in religion Of his executors, the greater part, as their subsequent 
conduct evinces, were necirly indifferent to the two systems, except so 
far as more might be gained by innovation But Somerset, the new 
protector, appears to have inclined sincerely towards the Reformation, 
though not wholly uninfluenced b} similar motives His authoritj 
readily overcame all opposition in the council and it was soon per- 
ceived, that Edward, whose singular precocity gave his opinions in 
childhood an importance not wholly ridiculous, had imbibed a steady 
and ardent attachment to the new religion, which probably, had he 
lived longer, would have led him both to diverge farther from what he 
thought an idolatrous superstition, and to have treated its adherents 
with severity ^ Under his reign, accordingly, a senes of alterations in 

^ Bumet, 318 StrjTie’s Life of Pirker, t8 Collier (187 ) is of course much scandalised 
In his view of things, it had been better to give up the Reformation entirely, then to suffer one 
reflection on the clergy These dramatic satires on that order had also an effect m pro- 
moting the Reformation in Holland Brandt’s History of Reformation in Low Countnes, \ol 
1 p 128 

^ 1 can hardly avoid doubting, nhethcr Edward VI ’s Journal, published in the second 
volume of Burnet, be altogether ms own because it is strange for a boy of ten years old to 
write with the precise brevity of a man of business Yet it is hard to say how far an inter- 
course with able men on serious subjects may force a ro\ al plant of such natural vigour and 
his letters to his young friend Bariiaby Fiupatnck, published by H Walpole m 1774, are qmte 
tinhke Ae sty le of ahoy One could wish this journal not to be genuine , for the manner in 
which he speaks of both his uncles' '*\ecution does not show a good heart Unfortunately, 
however, there is a letter extant, of the kmg to Fitzpatrick whuch must be genume, and is m 
the Mmc strain He treated his sl ter hlary harshly about her religion, and had, I suspect, too 
much Tudor Wood m his veins It is certain that he was a very extraordinary boy, or %* 
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the tenets and homilies of the English chureh were made, the principal 
of which I shall point out, without following a chronological order, or 
adverting to such matters of controversy as did not produce a sensible 
effect on the people 

1 It was obviously among the first steps required in order to intro 
duce a mode of religion at once more reasonable and more earnest than 
the former, that the public services of the church should be eapressed in 
the mother tongue of the congregation The Latin ritual had been un- 
changed ever since the age when it was fimiliar, partlj through a slug- 
gish dislike of innovation, but partly also because the m>sterioiisncss of 
an unknown dialect seivcd to impose on the vulgar, and to throw an iir 
of wisdom around the piiesthood Yet what wis thus concealed would 
have borne the light Our own liturgy, so justly celebrated for its piety, 
elevation, and simplicity, is in great me isure a translation from the 
catholic services, those portions of course being omitted which had re- 
lation to different principles of worship In the second yearofEdward’s 
reign, the reformation of the public sersice was accomplished, and an 
English liturgy compiled not essentially different from that in present 
use ’ 

2 No part of exterior religion was more prominent, or more offen- 
sive to those who had imbibed a protestant spirit, than the worship, or 
at least veneration of images, which m remote and barbarous ages had 
given excessive scandal both in the Greek ind Latin churches, though 
long fully established in the practice of each The populace, in towns 
where the reformed tenets pre\ ailed, began to pull them down in the 
very first days of Edward’s reign , and after a little pretence it dis- 
tinguishing those which had not been ibused, orders were given that 
all images should be taken away from churches It was peril ips 
necessary thus to hinder the realous protestants from abating them as 
nuisances, which had already caused several distuibances But this 
order was executed with a rigour which lovers of art and antiquity 
have long deplored Our churches bear witness to the devastation 
committed in the wantonness of triumphant reform, bj defacing statues 
and crosses on the exterior of buildings intended for worship, or 
windows and monuments within Missals and other books dedicated 
to superstition perished m the same maimer Altars were taken down, 
and a great variety of ceremonies abrogated , such as the use of 
incense, tapeis, and holy water, and though more of these weie 
retained than eager innovators could aporove, the whole surface of 
religious ordinances, all that is palpable to common minds, underwent 
a surpnsing transformation. 

3 But this change in ceremonial obsen’^ances and outward show 
was trifling when compared to that in tlie objects of worship, and in 

Cardan calls him, monstnficus pucllus and the reluctance witli which he >icldcd on the 
solicitations of Cranmer, to sign the warrant for burning Joan Uoucher, is as much to his honour 
as It IS a^inst the archbishop^s 

I T-he litany had been translated into English in 1^42 Buniet, 1 311 Collier, 111 
where it may be rend, not much dififering from that now in use It was always held out by 
ojr church when the object was conciliation, that the iturgy was essentially the sam? 
with the mas«book Siiypc’s Annals, 11 39 Hollmgshed, lu 921 (4to edition; 

* “It was observed,” says Strype, n 79, “that where images were left there was 
most contest, and most peace where they were all sheer pulled down as tlic> w'‘re in some 
places ” 
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the purposes for which they were addressed Those who have visited 
some catholic temples, and attended to the cuiTent language of devo- 
tion, must have perceived, what the writings of apologists or decrees 
of councils will never enable them to discover, that the saints, but 
more especially the Virgin, are almost e\clusively the popular deities 
of that religion AU this polytheism w'as swept away by the reformers , 
and in this may be deemed to consist the most specific difference of 
the two systems Nor did they spare the belief in purgatory, that 
unknown land which the hierarchy swayed with so absolute a rule, and 
to which the earth had been rendered a tributary province Yet m the 
first liturgy put forth under Edward, the piaycrs for departed souls 
were retained , whether out of respect to the prejudices of the people, 
or to the immemonal antiquity of the practice But such prayers, if 
not necessarily implying the doctrine of purgatory, which, yet, m the 
mam, they appear to do, are at least so closely related to it, that the 
belief could never be eiadicated while they remained Hence, in the 
revision of the liturgy, four j ears afterw ards, they w'ere laid aside ’ , 
and several other changes made to eradicate the vestiges of the ancient 
superstition 

4. Auricular confession, as commonly called, or tlie private and 
special confession of sins to a priest, for the purpose of obtaining his 
absolution, an imperativ^e duty in the chinch of Rome, and preserved 
as such in the statute of the si\ articles, and m the religious codes 
published by Henry VIII , was left to each man’s discretion in the new 
order, a judicious temperament, which the reformers w'ould have done 
w'ell to adopt m some other points And thus, while it has never been 
condemned m our church, it went without dispute into complete 
neglect Those who desire to augment the influence of the clergy 
regret, of course, its discontinuance, and some may conceive that it 
w'ould serve either for wholesome restraint, or useful admonition. It 
's very difficult, or perhaps beyond the reach of any human being, to 
determine absolutely, how far these benefits, which cannot be reason- 
ably denied to result m some instances from the rite of confession, 
outweigh the mischiefs connected w ith it There seems to be some- 
thing in the Roman catholic discipline, and I know' nothing else so 
likely, which keeps the balance, as it were, of moial influence pretty 
even between the two religions, and compensates for the ignorance and 
superstition which the elder preserves for I am not sure that the pro- 
testant system in the present age has any very sensible advantage in 
this respect , or that in countnes where the companson can fairly be 
made, as m Germany or Swit/ierland, there is more honesty in one se\ 
or more chastity in the other, when they belong to the reformed 
churches Yet, on the other hand, the practice of confession is at the 
best of very doubtful utility, when considered m its full extent and 
general bearings The ordinary confessor, listening mechanically to 
hundreds of penitents, can hardly preserve much autliority over most 

1 Collier, p 257 enten. into a Mndic-Mjon of the pracuce, iv Inch appears to ha\epre\ail(.!i 
in the church from the second century It was defended in general bj the nonjurors and the 
whole school of Andrews But, iiidepeiidentlj of its wanting tlie authority of Scripture, 
which the reformers set up exclusi\el> of all tradition, it contradicted the doctrine of justifica* 
uon b) mere faith, m the strict sense which they affixed to that tenet See preamble of the act 
for dissolution tif chantne-, i Edw 6 c 14 
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of them But in proportion as his attention is directed to the secrets 
of conscience, his influence may become dangerous , men grow 
accustomed to the control of one perhaps more feeble and guilty than 
themselves, but over whose frailties they exercise no reciprocal com- 
mand , and, if the confessors of kings have been sometimes terrible to 
nations, their ascendency is probably not less mischievous, in propor- 
tion to Its extent, within the sphere of domestic life In a political 
light, and with the object of lessening the weight of the ecclesiastical 
order in temporal affairs, there cannot be the least hesitation as to the 
expediency of discontinuing the usage ’ 

5 It has very rarely heen the custom of theologians to measure the 
importance of orthodox opinions by their effect on the lives and hearts 
of those who adopt them , nor was this predilection for speculative 
above practical doctrines ever more evident than in the leading con- 
troversy of the sixteenth century, that respecting the Lord’s supper 
No errors on this point could have had any influence on men’s moral 
conduct, nor indeed much on the general nature of their faith , yet it 
was selected as the test of heresy , and most, if not all, of those who 
suffered death upon that charge, whether in England or on the Con- 
tinent, were convicted of denying the corporal presence in the sense 
of the Roman church It had been well if the reformers had learned, 
by abhorring her persecution, not to practise it in a somewhat less 
degree upon each other, or by exposing the absurdities of transub- 
stantiation, not to contend for equal nonsense of their own Four' 
principal theories, to say nothing of subordinate varieties, divided 
Europe at the accession of Edward VI about the sacrament of the 
eucharist The church of Rome would not depart a single letter from 
transubstantiation, or the change, at the moment of consecration, of 
the substances of bread and wine into those of Christ’s body and 
blood , the accidents, in school language, or sensible qualities of the 
former remaining, or becoming inherent in the new substance This 
doctrine does not, as vulgarly supposed, contradict the evidence of our 
senses , since our senses can report nothing as to the unknown being, 
%shich the schoolmen denominated substance, and which alone was the 
subject of this conversion But metaphysicians of later ages might 
inquire whether material substances, abstractedly considered, exist at 
all, or. It they exist, whether they can have any specific distinction 
except their sensible qualities This, perhaps, did not suggest itself in 
the sixteenth century , but it was strongly objected that the simultane- 
ous existence of a body in many places, which the Romish doctrine 
implied, was inconceivable, and even contradictory Luther, partly, 
as It seems, out of his determination to multiply differences with the 
church, invented a theory somewhat different, usually called consub- 
stantiation, which was adopted in the confession of Augsburg, and to 
which, at least down to the middle of the seventeenth century, the 
divines of that communion were much attached They imagined the 
two substances to be ynited m the sacramental elements, so that they 
might be termed bread and wine, or the body and blood, with equi 

‘ Collier p 2i8 ,descants» m the true spint of a high churchman on the importance of con 
fesMon This also as is well known, is one of the points on which his party disagreed with 
the gen rainy of protesunts. 
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propriety.' But it must be obvious that there is merely a scholastic 
distinction between this doctrine and that of Rome , though, when it 
suited the Lutherans to magnify, rather than dissemble, their deviations 
from the mother church, it was raised into an important difference 
A simpler and more rational explication occurred to Zuingle and 
CEcolampadius, from whom the Helvetian protestants imbibed their 
faith. Rejecting every notion of a real presence, ana divesting the 
institution of all its mystery, they saw only figurative symbols in the 
elements which Chnst had appointed as a commemoration of his death 
But tins novel opinion excited as much indignation m Luther as in the 
Romanists It was indeed a rock on which the Reformation was 
nearly shipwrecked , since the violent contests which it occasioned 
and the narrow intolerance which one'side at least displayed through* 
out the controveisy, not only weakened, on several occasions, the tem- 
poral power of the protestant churches, but disgusted many of those 
who might have inclined towards espousing their sentiments Besides 
these three hypotheses, a fourth was promulgated by Martin Bucer of 
Strasburgh, a man of much acuteness, but prone to metaphysical 
subtilty, and not, it is said, of a very ingenuous character His theory 
upon the sacrament of the Lord’s supper, after having been adopted 
with little variation by Calvin, was finally received into some of the 
offices of the English church If the Roman and Lutheran doctnnes 
teemed with unmasked absurdity, this middle system, if indeed it is to 
be considered as a genuine opinion, and not rather a politic device,® 
had no advantage but in the disguise of unmeaning tetos, while it had 
the peculiar infelicity of departing as much from the literal sense of the 
words of institution, wheiein the former triumphed, as the Zuinghan 
Intel pretation itself I know not whether I can state in language 
tolerably perspicuous this obsolete metaphysical theology But Bucer, 
as I apprehend, thougli his expressions are unusually confused, did not 
acknowledge a local presence of Christ’s body and blood in the 
elements after consecration, — so far concurring with the Helvetians , 
while he contended that they were really, and without figure, received 
by the worthy communicant through faith, so as to preserve the belief 
of a mysterious union, and of v/hat was sometimes called a real pre- 
sence It can hardly fail to strike every unprejudiced reader that a 
material substance can only in a very figurative sense be said to be 
rece \ed through faith, that there can be no real presence of such a 
body consistently with the proper use of language, but by its local 
occupation of space, and that as the Romish tenet of transubstantia- 
tion IS the best, so tins of the Calvinists is the worst imagined of the 
hree that have been opposed to the simplicity of theJHelvetic explana- 
lon. Bucer himself came to England early in the reign of Edward, 

' Nostra sententia est, says Lutlier, apud Burner, ii t Appendix, 194, corpus ita cum pane, 
seu m pane esse, ut revera cum pane manducetur, et quemeunque mocum vel actionem panis 
Vtbet, eundem ct corpus Christi 

3 “Bucer thought, that for avoiding contention, and formamtamuig peace and quietne;* 
m the church, somewhat more ambiguous words should be used, that might have a respect 
both persuasions concenung the presence But Jlartyr was of another judgment, and affectes, 
to speak, of the sacrament with all plainness and perspicuity Strype 11, 121 Ihe truth is, 
that there were but two opinions at the bottom as to this main point of the controversy , no. 
w the nature of things uos it possible that there should be more for what can be predmaicd 
coqgerning a body, in its relation to a given space, but presence and absence ? 
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and had a considerable share m advising the measures of reformation 
But Peter Martyr, a disciple of the Swiss school, had also no small 
influence In the fortj-two articles set forth by authonty, the real or 
corporal presence, using these words as synonymous, is evplicitly 
denied. This clause was omitted on the revision of the articles under 
Eluibeth 1 

6 These lanoiis inno\ations weie exceedingly inimical to the influ- 
ence and interests of the pnesthood But that order obtained a sort 
of compensation in being released from its obligation to celibacy 
This obligation, though unwarranted by scripture, rested on a most 
ancient and uni\ ersal nile of discipline , for though the Greek and 
Eastern churches ha\e always pennitted tlie ordination of niarned 
persons, yet they do not allow those already ordained to take w u es 
No very good reason, however, could be given for this distinction , and 
tlie constrained celibacy of the Latin clergy had given nse to mischiefs 
of which their general practice of retaining concubines might be 
reckoned among the smallest ^ The German protestants soon rejected 
this burden, and encouraged regular as well as secular pnests to marry 
Cranmei had himself taken a wife in Germany, whom Henry’s law of 
the Six Articles, one of which made the marriage of priests felony, 
compelled him to send away In the reign of Edward this was justly 
reckoned an indispensable pait of the new Reformation But the bill 
for that purpose passed tlie lords with some little difficulty, nine bishops 
and four peers dissenting , and its preamble cast such an imputation 
on the practice it illowed, treating the maiiiage of pnests as ignomi- 
nious and a toleinted e\ il, that another act w as thought necessary a 
few' years aftcrwaids, when the Refonnation was better established, to 
vindicate this right of the protestant church ® A great numbei of the 
clergy a\ ailetl themsclv es of their liberty , which may prob rbly hav e 
had as extensive an effect m conciliating the ecclesiastical profession, 
as the suppression ot monastenes had in rendenng the gentry fav our- 
able to the new order of religion 

But gieat as was the number of those whom conviction or self- 
interest enlisted under the protestant banner, it appears plain that the 
Refonnation moved on with too precipitate a step for the majority 

^ Hurrict, 11 105 App 216 Strjpc 11 121 Colljcr The certainly 

did uoi owi a loca! presence in ih«. elcnicnu. It is the iriihce of mod«.m Romuh enters. 
Dr Milner, Mr C Butler, &c to disiinsuibh the incompaubihi> of their tenet;, with tWe oi 
the church of Enj,land on thi> ts they do on all other lopiCi, of controversy b> rtprcsentinf; 
her as maintaining an actual, incomnr«-ht-n:»ible prcj^ence of Christ s bod\ in the consecrat^ 
elements which w-as no cr meant to oe asserted b> the auihonsed e-\posuion of faith tliough 
in the seventeenth century it w’as held b> many distinguLshed churchmen See the 27th, eSth, 
ami agth article^ of relu^ion Grxal adv^aniagc u» giv’en to the opposite side m this contro 
vcrs> by the want of aciitenev, or correct knowledge m our eccluuastical p-rtizans An 
eminent hviag w nter, who would be is m^sful as he is agreeable it he could bnng himself to 
wnic with heat and haste, * that at Elizabeth succession among other vdiangcs, the 
language of the article which affirmed a teal presence was so framed Oi, to allow latitude of 
belief ibr those who were persuaded of an c\clu;u\c one St^ulhey ;,Book of the Church 
voi n p 347 The real presence was not affirmed but denied, in the original draft and as to 
what Air S calls ** an c\cluj»i\e one, * that i:,, trinsub>taiiUauon, if the worth, lia\e any mean 
!ng It IS positively rejected m the amended articlc;s 

■* It appears to have been common for the dergv, by licence from their bi;,hops to retain 
concubim-s who were, Colher saj s, for the nioat part their wives, p 263 But I do not clearly 
understand in what the distinction cou d have consu cd for it seems unlikely that mamaj^es. 
of pnt-sLs were ever solemnised at "O late a period or if they were they v ere invalid 

• Sui. 3 & 3 Edw VI c 31 5 ie 0 Edw c 13 Burnet Sg, 
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The newdoctiines prevailed in London, in many large towns, and in 
the eastern counties But in the north and west of England, the body 
of the people weie strictly catholics The cleigy, though not very 
scrupulous about conforming to the innovations, weie generally averse 
to most of them ’ And, m spite of the church lands, I imagine that 
most of the nobility, if not the gentry, inclined to the same persuasion 
not a few peers having sometimes dissented from the bills passed on 

e subject of religion in this reign, while no soit of disagreement 
appears in the upper house during that of Maiy In the western 
insurrection of 1549, which partly 01 iginated in the alleged grievance 
of enclosuies, many of the demands made by the rebels go to the entire 
re-establishment of popery Those of the Norfolk insurgents in the 
same year, whose political complaints weie the same, do not, as fai as 
I perceive, show any such tendency But an historian, whose bias was 
certainly not unfavourable to protestantism, confesses that all endea- 
vours were too weak to overcome the aversion of tire people towards 
refoimation, and even intimates that German troops were sent for from 
Calais on account of the bigotry with which the bulk of the nation 
adhered to the old superstition ^ This is somewhat an humiliating 
admission, that the protestant faith was imposed upon our ancestors 
by a foreign army And as the reformers, though still the fewer, weie 
undeniably a great and increasing party, it may be natural to inquire, 
whether a regard to policy as well as equitable consideiations should 
not have repressed still more, as it did in some measure, the zeal of 
Cranmer and Somerset ? It might be asked, whether, m the acknow- 
ledged co-existence of two religions, some preference were not faiily 
claimed foi the cieed, which all had once held, and which the greater 
pait yet retained , whether it weie becoming that the counsellors of an 
infant king should use such violence m breaking up the ecclesiastical 
constitution , whethei it were to be expected that a frec-spirited people 
should see their, consciences thus tiansferied by pioclamation, and all 
that they had learned to venerate not only torn away from tliem, but 
exposed to what they must leckon blasphemous contumely and pro- 
fanation ? The demolition of shnnes and images, far unlike the specu- 
latiVv, disputes of theologians, was an overt insult on every catholic 
heart Still moie were they exaspeiated at the ribaldry which vulgar 
protestants uttered against their most sacied mystery It was found 
necessary, in the very first act of the first protestant parliament, to 
denounce penalties against such as spoke irieveiently of the sacia- 
Tient, an indecency not unusual with those who held the Ziifnglian 
opinion in that age of coarse pleasanti y and immixed invective (2 Edw 

I 2 Sirj pc, S3 Latimer pres.-.ed the iieccasity of e.\-pe'Iiiig these temponsing conformists 
— “ Out with them all ' I require it iii God s behalf make them qiiondtDits, all the pack of 
them ’ Id 204 2 Burnet 143 

^ Burnet, 111 190 196 “ Xhe use of the old religion,' savsPapet, in remonstrating with 

Somerset on his rough treatment of some of the gentry, and partiaht> to the commons, “is 
forbidden by a law, and the use of the new is not yet printed 111 the stomachs of eleien out ot 
twelve parts of the realm whatever countenance men make outwardly to please them in whom 
they see the power resteth ’ Strype, 11 Appendia, H H 1 his seems rather to refer to the 
upper classes than to the whole people. But at any rate it was an e.\aggeration of the fact, 
the protestants being certainly in a much greater proportion. Paget was the advaser of the 
scheme of sending for German troops in 1549 which, however was 111 order to quell a sedi 
tious spirit in tlie nation, not by any means wholly fomi 4 od npon religious grounds Strype 
51 i6q 
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6 c I Strype, \i 8i ) Nor could the people repose much confidence 
m the judgment and authonty of their governors, whom they had seen 
submitting without outward repugnance to Henry’s various schemes of 
religion, and whom they saw every day enriching themselves with the 
plunder of the church they affected to reform There was a sort of 
endowed colleges or fraternities, called chantries, consisting of secular 
pnests, whose duty was to say daily masses for the founders These 
were abolished and given to the king by acts of parliament m the last 
year of Henry, and the first of Edward It was intimated in the 
preamble of the latter statute, that their revenues should be converted 
to the erection of schools, the augmentation of the universities, and the 
sustenance of the indigent ’ But this was entirely neglected, and the 
estates fell into the hands of the courtiers Nor did they content 
themselves with this escheated wealth of the church Almost every 
bishopric was spoiled by their ravenot-j power in this reign, either 
through mere alienations, or long leases, or unequal exchanges Exeter 
and Llandaff, from being among the richest sees, fell into the class of 
the poorest Lichfield lost the chief part of its lands to raise an estate 
for Lord Paget London, Winchester, and even Canterbury, suffered 
considerably The duke of Somerset was much beloved , yet he had 
given no unjust offence by pulling down some churches m order to 
erect Someiset House with the materials He had even projected the 
demolition of Westminster Abbey , but the chapter averted this out- 
rageous piece of rapacity, sufficient of itself to characterise that age, by 
the usual method, a grant of some of their estates ® 

Tolerance m rehgion, it is well known, so unanimously admitted, 
at least verbally, even by theologians m the piesent century, was 
scarcely considered as practicable, much less as a matter of right, 
during the period of the Reformation The difference in this respect 
between the catholics and protestants was only m degree, and in 
degree there was much less difference than we are apt to believe. 
Persecution is the deadly original sin of the reformed churches , that 
which cools every honest man’s zeal for their cause, in proportion as 
his reading becomes more extensive The Lutheran princes and cities 
in Germany constantly refused to tolerate the use of the mass, as an 

1 37 H 8 c 3 X Edw 6 c 14, Sirj pe, 11 63 Biimet, etc Cranmcr, as well as the 
catholic bishops, protested against this act, well knowing how little regard would be paid to Jta 
intention In the latter part of the youn*, king > reign, as he became more capable of exerting 
his own power he endowed, as is well known, several excellent foundations 
* Strype, Burnet, Collier, passim Harnicr^s Specimens, 100 Sir Philip Hobby, our 
minister ui Germany, writes to the protector, in 1548, that the foreign protestants thought our 
oishops too nch, and advises him to reduce them to a competent living he porticul trl> recom 
mends his taking away all the prebends m England Strype 88 These counsels, and the 
acts which they prompted, disgust us, from the spint of rapacity they breathe Yet it might 
DC urged with some force, that tlic enormous wealth of the superior ecclesiastics had ^cn the 
mam cause of those corruptions which it was sought to cast away, and that most of the digni 
lancs were very averse to the new religion Even Cranmcr had wntten some years before tc 
Cromwell, deprecating the establishment of any prebends out of the conventual estates, and 
peaking of the collegiate clei^ as an idle ignorant, and gormandising race, who might 
without any harm be extinguished along with the regubrs Burnet, lu 141 But the gros 
elfishncss of the great men in Edward’s reira justly made him anxious to save what he coulu 
for ihc church tliat seemed on the brink 01 absolute rum Collier mentions a characterutic 
circumstance So great a quantity of church plate had been stolen that a commt^ion was 
appointed 10 inquire into the facts and compel its restitution Instead of this, the commis 
loucn* found more left than they thought sqiEciQnt, aud seized the greater part to the king’s 

a'>C< 
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idolatrous service } and this name of idolatry, though adopted in 
retahation for that of heresy, answered the same end as the other, of 
exciting animosity and uncharitableness The Roman worship was 
equally proscribed in England Many persons were sent to prison for 
hearing mass, and similar offences ^ The princess Mary supplicated 
in vain to have the exercise of her own religion at home , and Charles 
V several times interceded in her behalf, but though Cranmer and 
Ridley, as well as the council, would have consented to this indulgence, 
the young king, whose education had unhappily infused a good deal of 
bigotry into his mind, could not be prevailed upon to connive at such 
idolatry 3 Yet m one memorable instance he had shown a milder 
spirit, struggling against Cranmer to save a fanatical woman from the 
punishment of heresy This is a stain upon Cranmer’s memory which 
nothing but his own death could have lightened In men hardly 
escaped from a similar peril, in men who had nothing to plead but the 
right of private judgment, in men who had defied the prescriptive 
authonty of past ages and of established power, the crime of persecu- 
tion assumes a far deeper hue, and is capable of far less extenuation, 
than in a Roman inquisitor Thus the death of Servetus has weighed 
down the name and memory of Calvin And though Cranmer was 
incapable of the rancorous malignity of the Genevan lawgiver, yet I 
regret to say, that there is a peculiar circumstance of aggravation in 
his pursuing to death this woman, Joan Boucher, and a Dutchman 
that had been convicted of Ariamsm It is said that he had been 
accessory in the preceding reign to the condemnation of Lambert, and 
perhaps some others, for opinions concerning the Lord's Supper which 
he had himself afterwards embraced * Such an evidence of the falli- 
bility of human judgment, such an example that persecutions for 
heresy, how conscientiously soever managed, are liable to end m shed- 
ding the blood of those who maintain truth, should have taught him 
above all men a scrupulous repugnance to carry into effect those 
sanguinary laws Compared with these executions for heresy, the 
imprisonment and deprivation of Gardiner and Bonner appear but 
measures of ordinary seventy towards political adversaries under the 
pretext of religion , yet are they wholly unjustifiable, particularly in 
the former instance , and if the subsequent retaliation of those bad 


* They declared, in the famous protestation of Spire, which gave them the name of Pro- 
testants, that their preachers having confuted the mass by passages m Scnpture, they could not 
permit their subjects to go thither smce it would afford a bad example, to suffer two sorts of 
service, directly opposite to each other, xn their churches Schmidt, Histoire des Allemanils, 
VI 394 vu 24 

“ Stat 2 & 3 Edw 6 c I Strype’s Cranmer, p 233 

* Burnet, 192 Somerset had always allowed her to exercise her rehgion, though cen- 

lured for this by Warwick, who died himself a papist, but had pretended to fall in with the 
foung king’s prejudices Her ill treatment was subsequent to the protector’s overthrow 
It IS to be observed, that, in her father’s life, she had acknowledged his supremacy, and tne 
justice of her mother’s divorce 1 Strypc, 285 2 Burnet, 241 Liiigard, vi 326 It was 

of course by intimidation but that excuse might be made for others Cranmer is said to 
nave persuaded Henry not to put her to death, which we must in chanty hope she did not 
know 

* kVhen Joan Boucher was condemned, she said to her judges, “It was not long ago since 
you burned Anne Askew for a piece of bread, and yet came yourselves soon after to believe 
and profess the same doctnne for which you burned her and now you will needs bum me for 
a piece of Hesh and in the end you will come to ^Iieve this also when you hate read the 
avnptqres and qiiilerstaiid them," Strypc u 214 
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men was beyond all proportion excessive, we should remember that 
such is the natural consequence of t> rannical aggressions ’ 

The person most conspicuous, though Ridley was perhaps the most 
learned divine, in moulding the faith and discipline of the English 
church, which has not been very matenally altered since his time, was 
archbishop Cranmer^ Few men, about whose conduct there is so 
httle room for controversy upon facts, have been represented in more 
opposite lights We know the favouring colours of protestant wnters , 
but turn to the bitter invective of Bossuet , and the patnarch of our 
reformed church stands forth as the most abandoned of time-serving 
hypocrites No political factions affect the impartiality of men’s judg- 
ment so grossly, or so permanently, as religious heats. Doubtless il 
we should reverse the picture, and imagine the end and scope of 
Cranmer’s labour to have been the establishment of the Roman Catho- 
hc religion in a protestant country, the estimate formed of his behav- 
iour would be somewhat less favourable than it is at present If, 
casting aivay aU prejudice on either side, we weigh the character of 
this prelate in an equal balance, he will appear far indeed removed from 
the turpitude imputed to him by his enemies, yet not entitled to any 
extraordinary veneration Though it is most eminently true of Cran- 
mer, that his faults were always the effect of circumstances, and not 
of intention , yet this palliating consideration is rather weakened when 
we recollect that he voluntarily placed himself in a station where those 
circumstances occurred At the time of Cranmer’s elevation to the 
see of Canterbury, Henry, though on the point of separating for ever 

1 Gardiner had some virtues, and entertained sounder notions of the civil constitution of 
England than his adversaries In a letter to Sir John Godsalve giving his reasons for refusing 
compliance with the injunctions issued by the council to the ecclesiastical visiters, which, Bur 
net says, does him more honour than anything else in his hfe, he dwells on the king’s wanting 
power to command anything contniiy to common law, or to a statute, and brings authorities 
for this Burnetii Append iia See also Lingard, vi 387, for another instance Nor was 
this regard to the constitution displayed only when out of the sunshme For in the next reign 
he was against despotic counsels, of which an instance has been given in the last chapter His 
conduct, indeed, with respect to the Spanish connection, is equivocaL He was much against 
the marriage at first, and took credit to himself for the secunties exacted in the treaty with 
PhiUp and established by statute Burnet, n 267 But aftenvards, if we may trust Noailles 
♦he fell in mth the Spamsh party in the council, and even suggested to parliament that the 
queen should have the same power as her father to dispose of the succession by will Ambas- 
sades de Noailles, 111. 153, &c , &.c Yet, accoiding to Dr Lingard, on the impenal ambassa 
dor s authonty, he saved Elizabeth's life against all the council 1 he article Gardiner, in the 
Biographia Britanica, contains an elaborate and partial apology at great length and die hU- 
tonan just quoted has of course said all he could in favour of one who laboured so strenuously 
for the exurpation of the northern heresy But he was certainly not an honest man, and had 
been active in Henry s reign a^nst his real pinions. 

Even if the ill treatment of CSardiner and Bonner by Edward s counal could be executed 
and the latter by his rudeness might deserve some punishment, what can oc saia lor tne 
imprisonment of the bishops Heath and Day, worthy and moderate men, who had gone a great 
way with the Reformation, but objected to the removal of altars, an innovation by no means 
necessary, and which should have been deferred till the people had grown npe for further 
change? Mr Southey says, “ Gardiner and Bonner were deprived of their sees and impn 
soned but«o ne:ourwas used towards them" Book of the Church, 11 tii Liberty and 
property being trifles ! 

* The doctrines of the English church were set forth in 42 articles, drawn up, as is generally 
believed, by Cranmer and Ridley, with the advice of Bucer and Martyr, and perhaps of Cox 
Ihe three last of these, condemnmg some novel opinions, were not renewed under Elizabeth, 
and a few other variations were made but upon the whole there is httle dcSerence, and none 
perhaps in those tenets which have been most the object of discussion See the original 
ArUcles m Burnet 11 App N 55 They were never confirmed by a convocation or a parha 
ment, but imposed by the king’s supremacy on all the clergy and on the imiversities Hi» 
death, however, ensued before they could be actually subscrihed 
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from Rome, had not absolutely determmed upon so strong a measure , 
and his policy required that the new archbishop should solicit the usual 
bulls from the pope, and take the oath of canonical obedience to 
him Cranmer, already a rebel from that dominion in his heart, had 
recourse to the disingenuous shift of a protest, before his consecration, 
that “he did not intend to restrain himself thereby from any thing to 
A'hich he was bound by his duty to God or the king, or from taking 
part in any reformation of the Enghsh church which he might judge 
to be required ” ^ This first deviation from integrity, as is almost always 
the case, drew after it many others , and began that discreditable 
course of temponsing, and of undue compliance, to which he was 
reduced for the rest of Henry’s reign Cranmer’s abihties were not 
perhaps of a high order, or at least they were unsuited to public affairs , 
but his principal defect was in that firmness by which men of more 
ordinary talents may insure respect Nothing could be weaker than 
his conduct in the usurpation of Lady Jane, which he might better 
have boldly sustained, like Ridley, as a step necessary for the conserva- 
tion of Protestantism, than given in to against his conscience, over- 
powered by the importunities of a misguided boy Had the malignity 
of his enemies been directed rather against his reputation than his 
life, had the reluctant apostate been permitted to suivive his shame, as 
a prisonei in the Tower, it must have seemed a more arduous task to 
defend the memory of Cranmer , but his fame has bnghtened in the 
file that consumed him ^ 

Those who, with the habits of thinking that prevail in our times, 
cast back their eyes on the reign of Edwaid VI , will generally be dis- 
posed to censure the precipitancy, and still more the exclusive spirit, of 
our principal reformers But, relatively to the course that things have 
taken in Gennany, and to the feverish zeal of that age, the moderation 
of Cranmer and Ridley, the only ecclesiastics who took a prominent 
share in these measures, was verj'^ conspicuous and tended above 
every thing to place the Anglican church in that middle position which 
It has always preset ved, be ween the Roman hierarchy and that of 
othei protestant denominations It is manifest, from the history of 
the Refoimation in Germany, that its predisposing cause was the 
covetous and arrogant character of the superior ecclesiastics, founded 
upon vast temporal authonty , a yoke long borne with impatience, and 

* Strype’s Cranmer, App p q — I am sorry to find a respectable writer inclining to vindicate 
Cranmer in this protestation, which Burnet admits to agree better wth the maxims of the 
casuist, than with the prelate’s sincerity Todd’s Introduction to Cranmer’s Defence of the 
Irue Doctrme of the Sacrament (1825), p 40 It is of no importance to inquire, whether the 
protest were made publicly or privately N othmg can possibly turn upon this The question 
u, whether having obtained the bulls from Rome on an express stipulation that he should take 
a certain oath, he had a right to offer a limitation, not explanatory, but utterly inconsistent 
with It? We are sure that Cranmei’s views and intentions, which he aery soon earned into 
effect, were irreconcibble u ith any sort of obedience to the pope and if, under all the cir- 
cumstances, his conduct was justifiable, there would be an end of all promissory obligations 
wliatcver 

* The character of Cranmer is summed up m no unfair manner by Mr C Butler, Memoirs 
of English CathoUcs, vol 1 p 139 except that his obtaining from Anne Boleyn an acknow- 
fcdgment of her supposed pre contract of marriage, having proceeded from motives of 
numamly, ought not to meur much censure, though the sentence of nullity was a mero 
mockery of law — Poor Cranmer was compelled to subsenbe uot less than six recantations 
Strepe (lu 232) had the integnty to publish all then, which were uot fully known 
beftir: 

6 * 



§4 Cra7Wie}^s Moderatio}i Jioi acc^tadle to Zealots 

which the unanimous adherence of the prelates to Rome m the period 
of separation gave the Lutheran princes a good excuse for entirely 
throwing off Some of the more temperate reformers as Melancthon, 
would have admitted a limited junsdiction of the episcopacy , but in 
general the destruction of that order, such as it then existed, may be 
deemed as fundamental a principle of the new discipline, as any theo- 
logical point could be of the new doctrine But, besides that the sub- 
jection of ecclesiastical to civil tnbunals, and possibly other causes, 
had rendered the supenor clergy in England less obnoxious than m 
Germany, there was this important difference between the two coun- 
tnes, that several bishops from zeitlous conviction, many more from 
pliability to self-interest, had gone along with the new-modelling of the 
English church by Henry and Edward , so that it was perfectly easy 
to keep up that form of government, in the regular succession which 
had usually been deemed essential , though the foreign reformers had 
neither the wish, nor possibly the means, to preserve it Cranmer 
himself, indeed, during the reign of Henry, had bent, as usual, to the 
king's despotic humour , and favoured a novel theory of ecclesiastical 
authonty, which resolved all its spiritual as u ell as temporal powers 
into the royal supremacy Accordingly, at the accession of Edward, he 
himself, and several other bishops, took out commissions to hold their 
sees dunng pleasure (Burnet, ii 6 ) But when the necessity of com- 
pliance had passed b), they showed a disposition not only to oppose 
the continual spoliations of church property, but to maintain the juris- 
diction which the canon law had conferred upon them ’ And though, 
as this papal code did not appear very well adapted to a protestant 
church, a new scheme of ecclesiastical laws was drawn up, which the 
king's death rendered abortive, this was rather calculated to strengthen 
the hands of the spiritual courts than to withdraw any matter from 
their cognisance.- 

1 There are two cunous entries in the Lords* Joum i^lh and i8th of Nov 1549, which 
point out the ongin of the new code of ecclesiastical law mentioned in the next note *Hodie 
questi sunt episcopi, contemni se a plebe, audere autem nihil pro pote:>tate sua adimnistrare, 
eoquod per pubheas quosdam denuntiationcs quas proclamaiionesvocant^ sublataessetpemtus 
sua junbdictio adeo ut neuiinem judicio sistere nullum sccluspumre neminem ad aedem saenun 
cogere, neque caetera id genu:» murua ad eos peninentia exequi auderent Hxc querela ab 
omnibus procenbus non sine moerore audita est et ut quara citiSMme huic malo subvemretur, 
injunctum est episcopis ut formulam ahquam statuti hac de re senptam traderent quas si con 
silio postea praelecta omnibus aenteniiis sanan posset * 

* 18 Nov Hodie lecla est billa pro junsdictionecpiscoporum et ahorum eccIesiasUcorum, 

a use cum procenbus, eo qiwd episcopi Hunts stit arto^are vuiertnturf non placeret, visum est 
eligere prudentes aliquot viros utnusque ordinis qiii habita mature tanta: rei inter se delibe 
ratione referrenttou consilio quid pro ratione teinpons et rei necessitate in hac causa agi 
expediret.* Accordingly the lords appoint the archbisliop of Canterbury the bishops of 
Ely Durham, and Litchheld, lords Dorset, ^Vha^ton, and Stafford, with the chief justice 
Montague 

* It liad been enacted, 3E 6 c. ii , that thirt> two commissioners, half clergy, half lay 
should be appointed to draw up a collection of new canons But these according to Strype 
u 303 , though I do not find it in the act, might be reduced to eight without preserving the 
equality of orders and of those nominated in Nov 1551, five u ere ecclesiastics, three laymen 
The influence of the former shows itself m the collection published with the title of Reformatio 
Legum Ecclesiasticum, and mtended as a complete code of protestant canon law This was 
referred for revisal to a new commis:)ion but the kmg*s death ensued, and the busmess was 
never again taken up Burnetii Collier, 326 Ihe Latm stjle is highU praLsed Cheke 

and Haddon, the most elegant scholars of that age, having been concerned in it This hou 
ever IS of sn^l importance The canons are founded on a principle current among the clergj , 
that a ngorous disaphne, enforced by church censures and the aid of the avil power, is the 
best safeguard of a chnstian commonwealth against vice But it is easy to perceive that its 
seventy would never have been endured m this country, and that this was the true reason why 



Hallanis Constitutionat History of England 85 

The policy, or it may be the prejudices, of Cranmer induced him 
ftlso to retain in the church a few ceremomaJ usages, which the Helve- 
tic, though not the Lutheran, reformers had swept away , such as the 
copes and rochets of bishops, and the surplice of officiating priests 
It should seem mconceivable that any one could object to these vest- 
ments, considered in themselves , far more, if they could answer m 
the slightest degree the end of conciliating a reluctant people But 
this motive, unfortunately was often disregarded in that age , and 
indeed in all ages an abhorrence of concession and compromise is a 
never-falling charactenstic of religious factions The foreign reformers 
then m England, two of whom, Bucer and Peter Martyr, enjoyed a 
deserved reputation, expressed their dissatisfaction at seeing these 
habits retained, and complained, in general, of the backwardness of 
the English reformation Calvin and Bulhnger wrote from Switzerland 
in the same strain.’ Nor was this sentiment by any means confined 

it ■rt'as laid aside not, according to the improbable refinement with which Waiburton has fur- 
nished Hurd, because the old canon law was thought more favourable to the prerogativ e of the 
crown Compare Warhurton s Letters to Hurd, p 192 , with the latter’s and Political 

Dialogues, p 308 ath edit 

The canons trench in se\eral places on the known province of the common law, by assigning 
specific penalties and forfeitures to offence', as in the case of adultery and though it is true 
that tnis was all subject to the confirmation of parliament, yet the lawyers would look with 
their usual jealousy on such provisions in ecclesiasncal canons But the great sin of this 
Protestant legislation is its extension of the name and penalties of heresy to the wilful dental 
of any part of the authorised articles of faith. This is clear from the first and second titles 
But It has been doubted whether capital punishments for this offence were intended to be pre- 
served Burnet, always favourable to the reformers, asseits that they were laid aside Collier 
and Lingaid, whose bias is the other way, maintain the contrary 'There is, it appears to me, 
some di/liculty in determining this That all persons denying any one of the articles might 
be turned over to the secular power IS evident Yet it rather seems, by one passage in the 
utle, de judiciis contra hxreses, c 10 , that infamy and civil disability were the only punish- 
ments intended to be kept up, except in case ot the denial of the chnsban religion For if a 
heretic were, as a matter of course, to be burned, it seems needless to provide, as in this 
chapter, that he should be incapable of being a witness, or of makmg a will Dr Lingard, on 
the other hand, says, “It regulates the delivery of the obstinate heretic to the civil magistrate, 
that he may according to law ’’ 1 he words to which he refers are these Cum 

SIC penitus insedcnt error, et tarn dte redices egent, ut nec sententia quidcm excommunica- 
tioms ad ventatem reus mflecti possit, tarn consumptis omnibus aliis remediis, ad extremum ad 
aviles magistratus ablcgetur fiunzettHta Id tit c. 4 

It IS generally best, where the words are at all ambiguous, to give the reader the power of 
ludgmg for himself But I by no mears pretend that Dr Lingard is mistaken On the con- 
trary, the language of this passage leads to a strong suspicion that the rigour of popish perse- 
cuUon was intended to remain especially as the writ de hreretico comburendo was m force by 
laWj and there is no hint of taking it away Yet it seems monstrous to conceive, that the 
denial of predestination, (which by the way is asserted in this collection, tit. de hteresibus, 
c 22 , with a shade more of Calvamsm than in the articles), was to subjectany one to be burned 
alive And on the other hand, there is this difficulty, that Ananism Pelagianism, popery, 
anabaptism, are all put on the same footing so that, if we deny that the papist or free- 
willer was to be burned, we must deny the same of the anti tnnitanan, which contradicts the 
principle and practice of that age Upon the whole I cannot form a decided opinion as to 
this matter Dr Lingard does not hesitate to say, “ Cranmer and Ins associates perished m 
the flames which they had prepared to kindle for the destruction of their opponents,” 

Before I quit these canons, one mistake of Dr Lingard s may be corrected He says that 
divorces were allowed by them not only for adultery, but cruelty, desertion, and iiicomjinti- 
bility of temper But the contrary m.ay be clearly shown, from tit de matnmonio c ii.aiid 
tit, de divortus, c, 12 Divorce was allowed for something more than incompatibility of tem- 
per namely, capitaUs mimictiur, meaning, as I conceive, attempts by one party on the 
other’s life In this respect their scheme of a very important branii of soaal law seems far 
better than our own Nothing can be more absurd than our modem prtvtU^ti, our acts of 
parliament to break the bond between an adulteress and her husband Nor do I sec how we 
can justify the denial of redress to women in every case of adulteiyand desertion It does 
not follow that the marriage tie ought to be dissolved as easily as it is, at least by the rich, la 
the Lutheran states of Germany 

’ Strype, passuP Burnet, 11 as4 ui Append 200 Colher, 294 303 
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to strangers Hooper, an eminent divine, having been elected bishop 
of Gloucester, refused to be consecrated in the usual dress It marks, 
almost ludicrously, the spirit of those times, that, instead of permitting 
him to decline the station, the council sent him to prison for some 
time, until, by some mutual concessions the business was adjusted ’ 
These events it would hardly be worth while to notice m such a work 
as the present, if they had not been the prologue to a long and senous 
drama. 

It is certain that the re-establishment of popery on Mary’s accession 
must have been acceptable to a large part, or perhaps to the majority, 
of the nation There is reason however to believe, that the reformed 
doctrine had made a real progress in the few years of her brother’s 
reign The counties of Norfolk and Suffolk, which placed Mary on 
the throne as the lawful heir, were chiefly protestant, and experienced 
from her the usual gratitude and good faith of a bigot “ Noailles bears 
witness, in many of his despatches, to the unwillingness which great 
numbers of the people displayed to endure the restoration of popery, 
and to the queen’s excessive unpopularity, even before her mamage 
with Philip had been resolved upon ® As for the higher classes, they 
partook far less than their inferiors in the religious zeal of that age 
Henry, Edward, Mary, Elizabeth, found almost an equal compliance 
with their varying schemes of faith Yet the laiger proportion of the 
nobility and gentry appear to have preferred the catholic religion 
Several peers opposed the bills for reformation under Edward , and 
others, who had gone along with the current, became active counsel- 
lors of Mary Not a few persons of family emigrated in the latter 
reign , but, rvith the exception of the second Earl of Bedford, who 
suffered a short imprisonment on account of religion, the protestant 
martyrology contains no confessor of supenor ranL'* The same 
accommodating spirit characteiised, upon the whole, the clergy , and 
would have been far more general, if a considerable number had not 
availed themselves of the permission to marry granted by Edward , 
which led to their expulsion from their cures on his sister’s coming to 
the throne * Yet it was not the temper of Mary’s parliaments, what- 


1 Strype Bumet The former is the more accurate 

3 Burnet, 237 246 3 Strype, 10 341 No part of England suffered so much in the perse- 

cution 

3 Ambassades de Noailles, v 11 passim 3 Strype, 100 

* Strype, iii X07 He reckons the emigrants at 800 Life of Cranmer 314 Of these the 
most illustnous was the duchess of Suffolk first cousin of the queen In the parliament of 
1555, a bill sequestering the property of “the duchess of Suffolk and others, contemptuously 
gone over the seas,” ^vas rejected by the commons on the third reading Journals, 6th Dec 

It must not be understood, that all the aristocracy were supple hjTJocntes, though they did 
not expose themselves voluntarily to persecution Noailles tells us, that the earls of Oxford 
and Westmoreland, and lord Willoughby^ were censured by llie council for religion and it 
was thought that the former would lose his title (more probably his heredfitary office of cham 
berlam), which would be conferred on the earl of Pemoroke, v 319 ^Iichele the Venetian 
ambassador, in his Relazione del Stato dTnghiltcrra, Lansdowne MSS 840 , does not speak 
favourably of the general affection towards popery **The English in general ” he stjs, 
“ would turn Jews or Turks if their sovereign pleased but the restoration of the abbey lands 
Dy the crown keeps alive a constant fear among those who possess them * Fol 176 This 
restitution of church lands in the hands of the crown cost the queen 60,000/ a year of 
revenue 

3 Parker had extravagantly reckoned the number of these at 12,000, which Bumet reduces to 
5000, vol 111 226 But upon this computation they formed a very considerable body on the 
protestant side Burnet’s cnlcnhtion however is made by asBuming the ejected miarstcri, rf 
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ever pains had been taken about their election, to second her bigotry 
m surrendenng the temporal fruits of their recent schism The bill for 
restoring first fruits and impropriations m the queen’s hands to the church 
passed not without difficulty , and it was found impossible to obtain 
a repeal of the act of supremacy without the pope’s explicit confirma- 
tion of the abbey lands to their new proprietors Even this confirma- 
tion, though made through the legate cardinal Pole, by virtue of a full 
commission, left not unreasonably an apprehension, that, on some 
better opportunity, the imprescnptible nature of church property might 
be urged against the possessors ’ With these selfish considerations 
others of a more generous nature conspired to render the old religion 
more obnoxious than it had been at the queen’s accession Her 
marriage with Philip, his encroaching disposition, the arbitrary 
turn of his counsels, the insolence imputed to the Spaniards who 
accompanied him, the unfortunate loss of Calais through that alliange, 
while it thoroughly alienated the kingdom from Mary, created a preju- 
dice against the religion which the Spanish court so steadily favoured ^ 
So violent indeed was the hatred conceived by the Enghsh nation 
against Spam dunng the short period of Philip’s marriage ivith their 
queen, that it diverted the old channel of public feehngs, and almost 
put an end to that dislike and jealousy of France which had so long 
existed For at least a century after this time we rarely find in popu- 
lar writers any expression of hostility towards that country though 
their national manners, so remote from our own, are not unfrequently 
the object of ndicule. The prejudices of the populace, as much 
as the policy of our counsellors, were more directed against Spain 

But what had the greatest efficacy in disgusting the English with 
Mary’s system of faith, was the cruelty by which it was accompanied 
Though the pnvy council were in fact continually urging the bishops 
forward in this persecution,* the latter bore the chief blame, and the 

the diocese of Nonvich to have been in the ratio of the whole which from the eminent pro- 
tcstantism of that distnct is not probable and Dr Ling^ard, on Wharton’s authonty, who has 
taken his ratio from the diocese of Canterbury, thuiks they did not amount to more than about 
1500 

t Burnet, ii 298 , lu 24s But see Phihps’s Life of Pole, sect ix , contra , and Ridley’s 
answer to this, p 272 In fact, no scheme of rehgion would on the whole have been so accept- 
able to the nation, as that which Henry left established, chiefly what was called catholic m 
doctrine, but free from the grosser abuses, and from all connection with the see of Rome. 
Arbitrary and capnaous as that king was, he earned the people along with him, as I believe, 
in all great pomts, 00th as to what he renounced, and what he retamed Michele (Relaaone, 
&c 1 IS of this opmion 

^ No one of our historians has been so severe on Mary’s reign, except on a religious account, 
as Carte, on the authonty of the letters of NoaiUes Dr Lmgard, though with these before 
him, has softened and suppressed, till his queen appears honest and even amiable A man of 
sense should be ashamed of such partiahty to his sect Admittmg that the French ambassa- 
dor had a temptation to exaggerate the faults of a government wholly devoted to Spam, it is 
manifest, that Mary’s reign was inglonous, her capaaty narrow, and her temper sangumary 
that, although conscientious in some respects, she was as capable of dissimulation as her sister 
and of breach of faith as her husband that she obstinately md wilfully sacrificed her subj ects’ 
affections and interests to a misplaced and discreditable attachment and that the words with 
which Carte has concluded the character of this unlamented sovereign, though wormwood to 
men of Dr Lingard’s profession, are perfectly just — “ Having reduced the nation to the brmk 
of rum, she left it, by her seasonable decease, to be restored by her admirable successor to its 
^cient prospenty and glory ” I fully admit, at the same time, that Dr Lmgard has provec 
Llizabcth to have been as dangerous a pnsoner, as she afterwards found the queen of Scots 

* Strypen 17 Burnet, in 263 and \pp 285, where there is a letter from the king and 
to Bonner as if he wanted excitement So prosecute heretics The number who suSered 
death by fire m this reign is reckoned by Fox at 284, by Speed at 277, and bj lord Burghley 
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abhorrence entertained for them naturally extended to the doctrine 
they professed A sort of instinctive reasoning told the people, what 
the learned on neither side had been able to discover, that the truth of 
a religion begins to be very suspicious, when it stands in need of 
prisons and scaffolds to eke out its evidences And as the English 
were constitutionally humane, and not hardened by continually wtness- 
ing the infliction of barbarous punishments, there arose a sympathy 
for men suffenng torment with such meekness and patience, which the 
populace of some other nations were perhaps less apt to display, espe- 
cially in executions on the score of heresy ’ The theologian indeed and 
the philosopher may concur in dending the notion that either sincerity 
or moral rectitude can be the test of truth , yet among the vanous 
species of authority to which recourse had been had to supersede or ta 
supply the deficiencies of argument, I know not whether any be more 
reasonable, and none certainly is so congenial to unsophisticated minds 
Many are said to have become protestants under Alary, who at her 
coming to the throne, had retained the contrary persuasion (Strype, 
111 285 ) And the strongest proof of this may be drawn from the 
acquiescence of the great body of the kingdom m the re-estabhshment 
of protestantism by Elizabeth, when compared with the seditions and 
discontent on that account under Edward The course which this 
famous pnneess steered in ecclesiastical concerns, dunng her long 
reign, will form the subject of the two ensuing chapters 


CHAPTER III 

ON THE LAWS OF ELIZABETH’S REIGN RESPECTING 
THE ROMAN CATHOLICS 

Change of Religion on the Queen's Accession — Acts of Siipieniacy and 
Uniformity — Rt-sh amt of Roman Catholic Woishiptn the first Yeats 

at 290 Strype, lu 473 These numbers come so near to each other, Uiat they may be presumed 
also to approach the truth But Carte, on the aulhontv of one of Noaille^s letters, thinks many 
mo'^e were put to death than our mart^olomstshave discovered And the prefacer to Ridley^ 
Treatise de Cosna Domini, supposed to be bishop Gnndal, says that 800 suffered m this man- 
ner for religion Bumet, 11 364 I incline, however, to the smaller statements 
1 Bumet makes a very just observation on the cruclucs of this period, that “ they raised that 
horror in the whole nation, that there seems ever since that time sudi an abhorrence to that 
religion to be derived down from father to son, that it is no wonder an aversion so deeply 
rooted and raised upon such grounds, does u^n every new provocation or jealouste of 
returning to it break out m most violent and conclusue symptoms ’ p 338 ** Dehcta majorum 
immentus luis, Romajie But those who uould diminish this aversion and prevent these con 
vulsive symptoms, will do better by avoiding for the future either such pancgyncs on Mary 
md her advisers, or such insidious e\tcnuations of her persecution, as we ha\ e lately read and 
vhich do not ruse a fa\ curable impression of their smeenty m the principles of toleration tc 
which they profess to have been converted. 

Noailles, who, though an enemy to Clary’s government, must, as a catholic, be reckoned an 
unsuspicious witness, remarkably confirms the account i^\en by Fox, and since by all our 
writers, of the death of Rogers, the proto martyr, and its eftects on the people “ Ce jour 
li huy a est6 faite la confirmation de 1‘alliance entre le pape et ce royaurae par un sacrifice pulj 
lique et solemnel d’un docieur predicant nomm^ Rogerus, lequel a etd brul^ tout vif pour cslr^ 

1 uthenen mais il est raort persistant cn son opinion A quoy le plus grand partie de ce 
peuple a pais tel plaisir, quhls n’ont eu crainte dejuyfaire plusieurs acclamations pour comforter 
^on courage et mcme ses enfans y on assist^, le consolant de telle fa^on qii’il semblait qu*on lo 
inenait aux noces * V 173 
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of Elisabeth — Statute of 1^(32— Speech of Lord Montague against it 
— This Act not fully enfotced — Application of the Emperor in behalf 
of the English Catholics — Persecution of this Body in the ensuing 
Pei lod — Unceitain Succession of the Crown between the Families of 
Scotland and Suffolk — The Queeiis unwillingness to decide this, ot 
to marry — Imprisonment of Lady Catherine Grey — Mary Queen of 
Scotland — Combination in her Favour — Bull of Pius V — Statutes 
for the Queen's Security — Catholics more rtgoi ously treated — Refugees 
in the Netherlands — Their Hostility to the Government — Fresh 
Laws against the Catholic W 01 ship — Execution of Camptan and 
others — Defence of the Queen by Burleigh — Increased Seventy of the 
Government — Mary — Plot in het Favour — Her Execution — Re- 
marks upon it — Continued Pet seciition of Roman Catholus — General 
Observations — pp 89-130 

The accession of Elizabeth, gratifying to the whole nation on account 
of the late queen’s e\treme unpopularity, infused peculiar joy into the 
hearts of all well-wishers to the Reformation Child of that famous 
marriage which had severed the connexion of England with the Romai’ 
see, and trained betimes in the learned and reasoning discipline ol 
protestant theology, suspected and oppressed for that very reason by a 
sister’s jealousy, and scarcely preserved from the death which at one 
time threatened her, there was every ground to confide that 
notwithstanding her forced compliance with the catholic ntes, 
dunng the late reign, hei inclinations had continued steadfast to 
the opposite side’ Nor was she long in manifesting this disposition 
sufficiently to alarm one party, though not entirely to satisfy the other 
Her great prudence, and that of her advisers, which taught her to 
move slowly, while the temper of the nation was still uncertain, and 
her government still embarrased with a French war and a Spanish 
alliance, joined with a certain tendency in her religious sentiments not 


' Elizabeth was much suspected of a concern in the conspiracy of 1554, which was more 
extensive than appeared from Wyatt's insurrection, and had in view the placing her on the 
throne, with the earl of Devonshire for her husband Wyatt indeed at his execution acquitted 
her but as he said as much for Devonshire, who is proved by the letters of Noaihes to have 
been engaged his testimony is of less value Nothing however appears m these letters, I be- 
lieve, to criminate Elizabeth Her life was saved, against the advice of the imperial court, and 
of their party m the cabinet, especially lord Paget by Gardiner, according to Dr Linsard 
writing on the authority of Renard's despatches Burnet, who had no access to that source of 
information, imagines Gardiner to have been her most inveterate enenij She was even 
released from prison for the time, though soon afterwards detained again, and kept in custody, 
as is well known, for the rest of this reign Her inimitable dissimulation was all required to 
save her from tlie penalties of heresy and treason It appears by the memoir of the Venetian 
ambassador, in 1557 (Lansdowiie MSS 840), as well as from the letters of Noailles, that Mary 
uais desirous to change the succession and would have done so, had it not been for Philips 
reluctance, and the impracticability of obtaining the consent ot parliament Tliough of a dis 
sembhng character, she coulil not conceal the hatred she bore to one who brought back the 
memory of her mother’s and her own wrongs especially when she saiv all eyes turned towards 
me successor and felt that the curse of her own barrenness uas to fall on her beloved religion 
Elizabeth had been not only forced to have a chapel in her house, and to give all extenor signs 
of conformity, but to protest on oath her attachment to the catholic faith though Hume, who 
loves a popular story , giv es credence to the well known verses asenbed to her, m order 
to elude a declaration of her opinion on the sacrament The inquisitors were not so easily 
turned round Yet Elizabeth’s faith was constantly suspected "Accresce oltro questo 1 odic 
the Venetian, “ il sapere che sia ahena dalla rehgione presentc, per csscre non pur nala, 
rna delta ed allevata nelr altra, che se bene con la estrnore ha mostrato e mostra di essersi 
ndo'ta, vnvendo cattoheamente, pure e opinione che dissimuh c nell intenore la iitenga piu 
CTc niai ’ 
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so thoroughly protestant as had been expected, produced some 
complaints of delay from the ardent reformers just returned fromeule, 
She directed sir Edward Kam, her sister’s ambassador to Rome, to 
notify her accession to Paul IV Several catholic miters have laid 
stress on this circumstance as indicative of a desire to remain m his 
communion , and attnbuted her separation from it to his arrogant 
reply, commanding her to lay down the title of royalty, and submit 
her pretensions to his decision But she had begun to medce alterations, 
though not very essential, in the church service, before the pope’s 
behaviour could have become known to her , and the bishops must 
have been well aware of the course she designed to pursue, when they 
adopted the violent and impolitic resolution of refusing to officiate at her 
coronation > Her council was formed of a very few catholics, of several 
pliant conformists -with all changes, and of some known friends to the 
protestant interest But two of these, Cecil and Bacon, were so much 
higher in her confidence, and so incomparably superior in talents to 
the other counsellors, that it was evident which way she must incline * 
The parliament met about two months after her accession The creed 
of parliament from the time of Henry VIII had been always that of 
the court , whether it were that elections had constantly been influenced, 
as we know was sometimes the case, or that men of adverse principles, 
yielding to the torrent, had left the way clear to the partisans of power 
This first, like all subsequent parhaments, was to the full as favourable 
to Protestantism as the queen could desire the first fruits of benefices, 
andj what was far more important, the supremacy in ecclesiastical 
affairs, were restored to the crown , the laws made concerning religion 
m Edward’s time were re-enacted These acts did not pass without 
considerable opposition among the lords nine temporal peers, besides 
aU the bishops, having protested against the bill of uniformity establish- 
ing the Anglican liturgy, though some pains had been taken to soften 
the passages most obnoxious to catholics ^ But the act restoring the 

' ElizTbeth iscended the throne Nov 17 1558 On the 5th of Dec Mary was buried and 
on this occasion, White, bishop of Wnchester, m preaching her funeral sermon, spoke wth 
virulence against the protestant exiles and caressed appr^ension of their return Burnet, 
111 272 Directions to read part of the service in Enghsn, and forbidding the elevation of the 
host, were issued pnor to the proclamation of Dec 27 against innovations without authority 
The great seal ^vas taken from archbishop Heath earlj m Jan , and mven to sir Nicholas 
Bacon Parker u'as pitched upon to succeed Pole at Canterbury in the preceding month 
From the dates of these and other facts, Jt may be fairly inferred that Elizabeth’s resolution 
was formed independently of the pope’s behaviour towards sir Edward Kam though that 
imght probabl> exasperate her against the adherents of the Roman see, and make their religion 
appear more mconsistent with their cml allegiance If indeed, the refusal of the bishops to 
officiate at her coronation (Jan 14 1558-9), were founded in any degree on Paul IV ’s denial 
of her title it must haN e seemed in that age withm a hair s breadth of high treason But i( 
more probably sprang from her order that the host should not be elevated, which in truth was 
not legally to be justified 

3 See a paper by Cecil on the best means of reforming religion, wTitten at tbis time with all 
his cautious wisdom m Burnet, or m Strype’s Annals of the ReforunUon, or in the Somers 
1 facts 

* Pari Hist vol 1 p 394 In the reign of Edward, a prayer had been inserted in the 
Iiturg> to deh>er us from the bishop of Rome and all his detestable enormities ” This was 
now struck out and, what was more acceptable to the nation, the words used in distributing 
the elements were so contnved, by blending the two forms successively adopted under Edward, 
as neither to offend the popish or Lutheran, nor the Zmnghan communicant A rubric directed 
against the doctrine of the real or corporal presence was omitted 1 his was replaced after the 
restoration Burnet owns that the greater part of the nation still adhered to this tenet, thougli 
It was not the opimon of the rulers of the cnurch. li 300 406 
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royal supremacy met with less resistance , whether it were that the 
system of Henry retained its hold over some minds, or that it did not 
encroach, hke the former, on the hberty of conscience, or that men 
not over-scrupulous were satisfied noth the mterpretation which the 
queen caused to be put upon the oath 

Several of the bishops had submitted to the Reformation xmder 
Edward VI But they had acted, m general, so conspicuous a part m 
the late restoration of popery, that even amidst so many examples of 
false profession, shame restrained them from a second apostasy 
Their number happened not to exceed sixteen, one of whom was 
prevailed on to conform, while the rest, refusing the oath of supremacy, 
were depnved of their bishopncs by the court of ecclesiastical high 
commission. In the summer of 1559, the queen appointed a general 
ecclesiastical visitation, to compel the observance of the protestant 
formulanes It appears from their reports that only about one hundred 
dignitanes, and eighty parochial priests, resigned their benefices, or 
were depnved ^ Men eminent for their zeal in the protestant cause, 
and most of them exiles dunng the persecution, occupied the vacant 
sees And thus before the end of 1559, the Enghsh church, so long 
contended for as a pnze by the two rehgions, was lost for ever to 
that of Rome 

These two statutes, commonly denominated the acts of supremacy 
and uniformity, form the basis of that restnctive code of laws, deemed 
by some one of the fundamental bulwarks, by others the reproach of our 
constitution, which pressed so heavily for more than Uvo centunes 
upon the adherents to the Romish church By the former all benefited 
ecclesiastics, and all laymen holdmg office under the crown, were 
obliged to take the oath of supremacy, renouncing the spiritual as well 
as temporal jurisdiction of every foreign prmce or prelate, on pain of 
forfeiting their office or benefice, and it was rendered highly penal, 
and for the third offence treasonable, to maintain such supremacy by 
writing or advised speaking^ The latter statute trenched more on 
the natural rights of conscience , prohibitmg, under pain of forfeiting 
goods and chattels for the first offence, of a year’s impnsonment for 
the second, and of impnsonment dunng hfe for the third, the use by a 


* Bumet Strype's Anmis, 169 Pension;, were reserved for tho.e who quitted their bene 
fices on account of reh^on Bumet, u 393 This was a very hberal measure, and at the 
same tune a politic check on their conduct Bingard thinks the number must hav e been much 
greater but the visiter's reports seem the best authontj It is however highlj probable that 
others resigned their preferments afterwards, when the casuistry of their church grew more 
tcrupulous Itmay be added, that the visiters restored the married clergy who had been dis- 
pO:>sessed m the preceding reign , which would of course considerably augment the number of 
sufferers for popery 

- I Ehz c. I rhe oath of supremacy wras expressed as follows — “ I, A. B , do utterly 
testify and declarcj that the queen’s highness IS the only supreme governor of this realm, and all 
other her highness s domimons and countnes, as well in all spiritual and ecclesiastical things 
cjtisss, as temporal and that no foreign pnnee, person, prelate, state, or potentate hath or 
ought to have any jurisdiction, power, supenonty , prc-emmence, or authority, ecclesiastical 
or spiritual, wathm this realm and therefore I ao utterly renounce and forsake all foreign 
powers, supenonties, and auihonucs, and do promise that from henceforth 1 
snml bear faith and true allegiance to the queen’s highness, her heirs and lawful successors, 
and to my power shall assist and defend all junsdicaons, pre-emmenccs, pnvaleges, and 
aulhonnes, granted or belonging to the queen s highness, her heirs and successors, or umted 
and annexed to the imperial crown of this realm ” 

A reraarimhle passage m the injunctions to the ecclesiastical visiters of 1559, "ktoJi ntay bf 
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minister, whether beneficed or not, of any but the established liturgy , 
and imposed a fine of one shilling on all who should absent themselve' 
from church on Sundays and holydays (i Ehz c 2 ) 

This act operated as an absolute interdiction of the catholic ntes, 
however pnvately celebrated. It has frequently be 'n asserted, that 
the government connived at the domestic exercise of that religion 
dunng these first years of Elizabeth’s reign This may possibly have 
been the case ivith respect to some persons of very high rank, whom it 
was inexpedient to imtate But we find instances of severity towards 
cathohcs, even in that early period, and it is evident that their solemn 
ntes were only performed by stealth, and at much hazard Thus sir 
Edward Waldgrave and his lady were sent to the Tower m .561, for 
heanng mass and having a pnest in their house Many others about 
the same time were punished for the hke offence (Strype’s Ann Is, 1 
233 241 ) Two bishops, one of whom, I regret to say, was Gnndal, 
wnte to the councd in 1562, concerning a pnest apprehended in 
lady’s house, that neither he nor the servants would be sworn to 
answer to articles, saying they would not accuse themselves , and, 
after a wise remark on this, that “ papistry is hke *^0 end in anabap- 
tistry,” proceed to hint, that “ some think liiat if this priest might be 
put to some kind of torment, and so dnven to confess what he knoweth, 
he might gain the queen’s majesty a good mass of money by the 

reclcoded in the nature of a contemporaneous exposition of the luiv, restrains the royal supre 
macy established by this act, and asserted m the above oath m the following iiords “Her 
majesty forbiddeth all manner her subjects to give ear or credit to such perverse and malicious 
persons, which most smisterly and maliciously labour to noufy to her loving subjects, how by 
words of the said oath it may be recolleired, that the kingsor queens of this realm possessors ol 
the crown, may challenge authority and power of ministry of divine service in the church 
wherem her said subjects be much abused by such evil-disposcd persons For certainly her 
majesty neither doth, nor everwill challenge any other authonw than that was cludlenged and 
lately used by the said noble kings of famous memory king Henry VIII and king Edivard 
VI which IS, and ivas of anaent time due to the impenal crown of this realm that is, under 
God to have the sovereignty and rule over all manner of persons bom within these her realms, 
dominions, and countries, of what estate either ecclesiastical or temporal, soever they be, so 
as no other foreign power shall or ought to have any supenonty over them And if any per- 
son that hath conceived my other sense of the form of the said oath shall accept the same with 
this interpretation sense or meaning her majesty is w ell pleased to accept every such in that 
behalf as her good and obedient subjects, and shall acquit them of all manner of penalties con- 
tained m the said act, against such as shall perempionly or obstinately take the same oath ” 
I Somers Tracts, edit Scott 73 

This interpretation w as afterwards given m one of the thirty nine articles, which having been 
confirmed by filament, it is undoubtedly >o be reckoned m the true sense of the oath Mr 
Butler, in his fllemoirs of English Catholics vol 1 p 157 , enters into a discussion of the qiies 
tion, whether Roman catholics might conscienuously take the oath of supremacy in this sense 
It appears that in the seventeenth century some contended for the affirmative and this seems 
to explain the fact that several persons of that persuasion besides peers from whom the oath 
was not exacted, did actually hold offices under the Stuarts, and even enter into parhament, 
and that the test act and declaration against transubstantiation were thus renderecl necessary 
to make their exclusion certain Mr B deades against taking the oath, but on grounds by 
no means sufficient and oddly overlooks the decisive objecuon that it denies in toto the 
1 jiasdicuon and ecclcsiasucal aiithontv of the pime 'Vo writer, as far as my slender know- 
ledge extends, of the Gallicaii or German school of discipline has gone to this length certainly 
■ot Mr Butler himself who in a modem publication Book of the Roman Oitholic Church, p 
120., seems to consider even the appellant jiinsdiction in ecclesiastical causes as vested in the 
holy see by divine right 

As to the exposition before given of the oath of supremacy, I conceive that it was intended 
not only to relieve the scruples of catholics, but of those who had imbibed from the school of 
Calvin an apprehension of what is sometimes though rather improperly, called Erastianism, 
the merging of all spintiial powers, even those of ordination and of preaching, in the para- 
mount authonty of the slate, towards which the despotism of Henrv and obsequiousness ol 
Cranmer, hadscemed to bnng the church of England 
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masses that he hath said , hut this we refer to your lordship’s wisd m.” ' 
This commencement of persecution induced many catholics to fly 
beyond sea, and gave nse to those re-unions of disaffected exiles, 
which never ceased to endanger the throne of Elizabeth 

It cannot, as it appeals to me, be truly alleged, that any greater pro- 
vocation had as yet been given by the catholics, than that of pertina- 
ciously continuing to believe and worship as their fathers had done 
before them I request those who may hesitate about this to pay 
some attention to the order of time befoie they form their opinions 
The master mover, that became afterwards so busy, had not yet 
put his wires into action Every prudent man at Rome, and we shall 
not at least deny that there were such, condemned the precipitate and 
insolent behaviour of Paul IV towards Elizabeth, as they did most 
other parts of his administration Pius IV , the successor of that 
injudicious old man, aware of the inestimable importance of reconci- 
liation, and suspecting probably, that the queen’s turn of thinking did 
not exclude all hope of it, despatched a nuncio to England, with an 
invitation to send ambassadors to the council at Trent, and with 
powers, as is said, to confiim the English hturgy, and to permit double 
communion , one of the few concessions which the^ more indulgent 
Romanists of that age were not very reluctant to mak*e (Strype, 220 ) 
But Elizabeth had taken her line as to the couit of Rome , the nuncio 
received a message at Brussels, that he must not enter the kingdom 
and she was too wise to countenance the impaitial fathers of Trent, 
whose labours had nearly drawn to a close, and whose decisions on 
the controverted points it had never been very difficult to foretell I 
have not found that Pius IV , more moderate than most other pontiffs 
of the sixteenth century, took any measures hostile to the temporal 
government of this realm , but the deprived ecclesiastics were not 
unfairly^anxious to keep alive the faith of their former hearers, and to 
prevent them from sliding into conformity, through indifference and 
disuse of their ancient rites ^ The means taken were chiefly the same 
as had been adopted against themselves, the dispersion of small 
papers, either in a serious or lively strain , but the remarkable position 
in which the queen was placed rendering her death a most important 
contingency, the popish party made use of pretended conjurations and 
prophecies of that event, in order to unsettle the people’s minds, and 
dispose them to anticipate another re-action * Partly through these 
political circumstances, but far more from the hard usage they ex- 
penenced for professing their religion, there seems to have been an 
increasing restlessness among the catholics about 1562, which was met 
with new ngour by the parliament of that year ^ 

1 Haynes, 39s The penalty for causing; mass to be said, by the act of uniformity, as only 
100 ni'irks for the first offence These imprisonments were probably m many cases illegal, 
and only sustained by the arbitrary power of the high comnussion court. 

^ Questions of conscience were cirrubted, with answers, all tending to show the unlawful- 
ness of conformity Strype, 228 There was nothing more in this than the catholic clergy 
were bound in consistency with their principles to do, tJiough it seemed \'ery atrociou> to 
bigots, Mr Butler says, that some theologians at I rent were consulted as to the bwfulne:^ 
of occasional conformity to the Anglican ntes, who pronounced against it. Memoirs of Ca* 
Ihohcs, u tji 

* The tnek. ofconjuntion about the queen sdeath began very earlj in her reign (Stiype, t 
7 )» bd to a penal statute against ** fond and fantastical prophecies ** 5 Eliz c 15 

X know not how to charge the catholics with the conspiracy of the two Poles, iiep}iew> of 
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The act entitled, for the assurance of the queen’s royal power over 
all estates and subjects within her dominions, enacts, with an iniqui- 
tous and sanguinary retrospect, tliat all persons who had ever taken 
holy orders, or any degree in the umversities, or had been admitted to 
the practice of the laws, or held any ofiSce in their execution, should be 
bound to take the oath of supremacy, when tendered to them by a 
bishop, or by commissioners appointed under the great seal The 
penalty for the first refusal of this oath was that of a pnemunire , but 
any person who after the space of three months from the first tender 
should again refuse it when in like manner tendered, incurred the pains 
of high treason The oath of supremacy was imposed by the statute 
on every member of the House of Commons, but could not be tendered 
to a peer , the queen declanng her full confidence in those hereditary 
counsellors Several peers of great weight and dignity were still 
catholics (5 Eliz c. i ) 

This harsh statute did not pass without opposition Two speeches 
against it have been preserved , one by lord Montague in the House of 
Lords, the other by Mr Atkinson in the Commons, breathing such 
generous abhorrence of persecution as some erroneously imagine to 
have been unknown to that age, because we rarely meet with it in 
theological writings “ This law,” said lord Montague, “ is not neces- 
sary , forasmuch as the catholics of this realm disturb not, nor hinder 
the pubhck affairs of the realms, neither spiritual nor temporal They 
dispute not, tliey preach not, they disobey not the queen , they cause 
no trouble nor tumults among the people , so that no man can say that 
thereby the lealm doth receive any hurt or damage by them They 
have brought into the realm no novelties in doctrine and religion This 
being true and evident, as it is indeed, there is no necessity why any 
new law should be made against them And where there is no sore 
nor grief, medicines are superfluous, and also hurtful and dangerous ” 
“ I do entreat,” he says afterwards, “ whether it be just to make tins 
penal statute to force the subjects of this realm to receive and believe 
the religion of protestants on pain of death This I say to be a thing 
most unjust , for that it is repugnant to the natural liberty of men’s 
understanding For understanding may be persuaded, but not forced ” 
And further on “It is an easy thing to understand that a thing so un- 
just, and so contrary to all reason and liberty of man, cannot be put in 
execution but with greater incommodity and difficulty For what man 
IS there so without courage and stomach, or void of all honour, that 
can consent or agree to receive an opinion and new religion by force 
and compulsion , or will swear that he thinketh the contrary to what he 
thinketh ? To be still, or dissemble, may be borne and suffered for a 


the cardinal, and some others, to obtam five thousand troops from the duke of Guise, and 
procbim Mary queen This seems however to have been the immediate provocation for 
the statute 5 Eliz and it may be thought to indicate a good deal of discontent m that 
party upon which the conspuators relied But as Ehzabetli spared the lives of all who 
were arraigned, and we know no details of the case, it may be doubted whether theit 
intenuons were altogether so criminal as was charged Strype, 1 333 Camden, 388 (la 
Kennet) 

Strype tells us (i 374 ) of resolutions adopted against the queen in a consistory held by Pius 
IV m 1563 one of these is a pardon to any cook, brewer, vintner, or other, that would poisou 
her But this is so unUkely, and so httle m that pope 5 character that it nukes us suspect the 
rest, as false information of a spy 
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time — to keep his reckoning \vith God alone , but to be compelled to 
he and to swear, or else to die therefore, are things that no man ought 
to suffer and endure And it is to be feaied rather than to die they wll 
seek how to defend themselves , whereby should ensue the contrary of 
what every good pnnce and well advised commonwealth ought to 
seek and pretend, that is, to keep their kingdom and government in 
peace ” * 

I am never very willing to admit as an apology for unjust or cruel 
enactments, that they are not designed to be generally executed , a 
pretext often insidious, always insecure, and tending to mask the ap- 
proaches of arbitrary government But it is certain that Elizabeth did 
not wish this act to be enforced m its full seventy And archbishop 
Parker, by far the most prudent churchman of the time, judging some 
of the bishops too little moderate m their dealings with the papists, 
warned them privately to use great caution m tendenng the oath of 
supremacy accoiding to the act, and never to do so the second time, on 
which the penalty of treason might attach, without his previous appro- 
bation (Strype’s Life of Parker, 125 ) The temper of some of his col- 
leagues was more narrow and vindictive Several of the deprived pre- 
lates had been detained in a sort of honourable custody in the palaces 
of their successors - Bonner, the most justly obnoxious of them all, 
was confined in the Marshalsea. Upon the occasion of this new sta- 
tute, Horn, bishop of Winchester, indignant at the impunity of such a 
man, proceeded to tender him the oath of supremacy, with an evident 
intention of driving him to high treason Bonner, however, instead of 
evading this attack, intrepidly denied the other to be a lawful bishop , 
and strange as it may seem, not only escaped all further molestation, 
but had the pleasure of seeing his adversanes reduced to pass an act of 
parliament, declaring the present bishops to have been legally conse- 
crated ® This statute, and especially its preamble, might lead a hasty 
reader to suspect that the celebrated story of an irregular consecration 
of the first protestant bishops at the Nag’s-head tavern was not wholly 
undeserving of credit That tale however has been satisfactorily re- 
futed , the only irregularity which gave nse to this statute consisted in 
the use of an ordind, which had not been legally re-established * 

It was not long after the act imposing such heavy penalties on 


1 Strype, Collier, Parliament History The onginal source is the manuscript collections of 
Fox the martyrologist, a very unsuspicious authonty , so that there seems every reason to 
consider this speech, is well as Mr Atkinson’s, authentic The following is a specimen of 
the sort of answer given to these arguments “ They say it touches conscience, and it is a 
thmg wherein a man ought to have a scruple but if any hath a conscience in it, these four 
years’ space might have settled it Also, after his first refusal, he hath three months’ respite 
for conference and setthng of his conscience.” Strype, 270 

* Strype’s Annals, 149 1 unstall ivas treated in a very handsome manner by Parker, whose 

guest he was But Feckenham, abbot of Westminster, met with rather unkind usage, though 
he had been active m saving the lives of protestants under Mary, from bishops Horn and 
Cox, (the latter of whom seems to have been an honest, but narrow-spirited and peevish man J 
and at last was sent to Wisbeach gaol for refusing the oath of supremacy Strype, 1 4S7 u 
526 Fuller’s Church History, 178 

* Eluabeth c i Eleven peers dissented, all noted catliohcs, except the earl of Sussex 
Strype,! 

* Even Dr Lingard admits that Parker was consecrated at Lambeth, on Dec. 17, 1559 but 
conjectures that there may have been some previous meeting at the Nag’s head, which gav- 

to the story This means, that any absurdity may be presumed, rather than acknowledg, 
good catholics to have propagated a he 
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catholic pnests for refusing the oath of supremacy, that the emperor 
Ferdinand addressed two letters to Elizabeth, interceding for the 
adherents to that religion, both with respect to those new seventies to 
which they might become liable by conscientiously declining that oath, 
and to the prohibition of the free exercise of their rites He suggested 
that it might be reasonable to allow them the use of one church in 
every city And he concluded with an expression, which might pos- 
sibly be designed to intimate that his own conduct towards the pro- 
testants in his dominions would be influenced by her concurrence in 
his request ’ Such considerations were not without great importance 
The protestant religion was gaining ground in Austria, where a large 
proportion of the nobility as well as citizens had for some years ear- 
nestly claimed its public toleration Ferdinand, prudent and averse 
from bigoted counsels, and for every reason solicitous to heal the 
wounds which religious differences had made m the empire, while he 
was endeavouring, not absolutely without hope of success, to obtain 
some concessions from the pope, had shown a disposition to grant 
further indulgences to his protestant subjects His son, Maximilian, 
not only through his moderate temper, but some real inclination 
towards the new doctrines, bade fare to carry much farther the liberal 
policy of the reigning emperor ® It was consulting very little the 
general interests of protestantism, to disgust persons so capable and so 
well disposed to befriend it But our queen, although free from the 
fanatical spirit of persecution which actuated part of her subjects, was 
too deeply imbued with arbitraiy pnnciples to endure any public 
deviation from the mode of worship she should prescribe And it must 
perhaps be admitted, that experience alone could fully demonstrate the 
safety of toleration, and show the fallacy of apprehensions that unpre- 
judiced men might have entertained. In her answer to Ferdinand, the 
queen declares that she cannot grant churches to those who disagree 
from her religion, being against the laws of her parliament, and highly 
dangerous to the state of her kingdom , as it would sow various opin- 
ions m the nation to distract the minds of honest men, and would 
chensh parties and factions, that might disturb the present tranquillity 
of the commonwealth Yet enough had already occurred in France to 
lead observing men to suspect, that seventies and restnctions are by 
no means an infallible specific to prevent or subdue religious factions 
Camden and many others have asserted, that by systematic conni- 
vance the Roman catholics enjoyed a pretty free use of their religion 
for the first fourteen years of Elizabeth’s reign. But this is not recon- 
cilable to many passages in Strype’s collections We find abundance 
of persons harassed for recusancy, that is, for not attendmg the pro- 
testant church, and dnven to insincere promises of conformity Others 
were dragged before ecclesiastical comimssioners for harbouring pnests. 


I Nobis vcro factura est rem adeo firatam, ut omncm simus datun opcram, quo possimus 
cam rem scrcnitaii vcstix mutuis benevolenUas ct fratemi arami studiis cumulatissirafe com 
pcnsaxc See the Jelter m the additions to the first volume of Strype*s Annals, prefixed to the 
second, p 67 It has been erroneously referred by Camden, whom many have followed, to 
the year 1559, bears date 2^th Sept , 1^63 
* For the dispositions of Ferdinand and Maximilian towards religious toleration m Austria, 
which indeed tor a time existed see F Paul, Connie de Trcnte (Jxir Courayer), 11, 72 197 
J*?©, &.C Flechier Vie do f^mmendam, 388 or Conc s House of Austna 
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or for sending money to those who had fled beyond sea. (Svrype, 513, 
et ahbi ) Students of the inns of court, where popery had a strong hold 
at this time, were examined m the star-chamber as to their religion, 
and on not giving satisfactory answers were committed to the Fleet ^ 
The cathohc party were not always scrupulous about the usual artifices 
of an oppressed people, meeting force by fraud, and concealing their 
heartfelt wishes under the mask of ready submission, or even of zealous 
attachment A great majority both of clergy and laity yielded to the 
times , and of these temponsing conformists it cannot be doubted, that 
many lost by degrees all thought of returning to their ancient fold But 
others, while they complied with exterior ceremonies, retained in their 
pnvate devotions their accustomed mode of worship It is an admitted 
fact, that the cathohcs generally attended the church, till it came to be 
leckoned a distinctive sign of their having renounced their own religion 
They persuaded themselves, and the English pnests, unmstructed and 
accustomed to a temporising conduct, did not discourage the notion 
that the pnvate observance of their own ntes would e.xcuse a fonnal 
obedience to the civil power ^ The Romish scheme of worship, though 
It attaches more importance to ceremonial ntes, has one remarkable 
difference from the protestant, that it is far less social, and conse- 
quently the prevention of its open exercise has far less tendency to 
weaken men’s religious associations, so long as their individual inter- 
course with a pnest, its essential requisite, can oe preserved. Pnests 
therefore travelled the country m vanous disguises, to keep alive a flame 
which the practice of outivard conformity was calculated to extinguish 
There was not a county throughout England, says a catholic histonan, 
where several of Mary’s clergy did not reside, and were commonly 
called the old pnests They served as chaplains in private famihes ^ 
(Dodd’s Church Hist vol 11 p 8 ) By steMth, at the dead of night, 
in private chambers, in the secret lurkmg-places of an ill-peopled coun- 
try, with all the mystery that subdues the imagination, with all the 

' Stiype, 522 He says the lawyer, in most eminent places were generally faiourers of 
popery, p 265 But if he means the judges, they did not long contmue so 

* Cum regina Mana moreretiir, et rehgio in Anglia mutaret, post episcopos et prmjatos 
catholicos captos et fugatos, populus velut ovium grex smc pastore m raagiiis tenebru, 
et caligme 'umnarum suanim oberravit Unde etiam factum est multi ut cathohconim super 
stitiombus impiis dissimulatiombus et gravibus juramentis contra sanctas sedis apostohcas auc- 
tontatem, cum admodum parvo aut plane nullo consaentianim suarum scrupulo assuescer nt 
Frequentabant ergo haireticorura synagogas, intercrant eonim conaonibit,, aiquc ad 
easdem ctiam audiendas films et faniiliam suara compelhbant. Videbatur ilhs ut cathohc! 
essent, sufficere una cum hasreUcis eorum templa non adire fern autem posse si ante vel 
post illos eadem intrassent Comn unicabatur de sacnlega CaJvini coena, sel secreto etclaii- 
culam intra pnvatos panetes Mis^m quiaudiverant, acpostca CalMiuanos se habere oleoant 
SIC se de prtecepto satisfecisse cxisumabant Dcferebantur filii catholicorum ad baptis- 
tcna hatreOcorum, ac inter lUorum nianus matnmonia contrahebant .Atque hate omma sine 
omni scrupulo fiehant, facta propter catholicorum sacerdotum ignorantiam, qm talia \el hccrc 
credebant, vel timore quodam pncpediti dissunulabant Nunc au'em per 5 ei misencordiam 
omnes cathoha intelbgunt, ut salsentur non satis esse corde fidem catholicam credere, sed 
eandem etiam ore oportcre confiteri Ribadeneira de Schismate, p 53 See al^ Butlers 
English Catholics sol ui p. 146 Some of our late defenders of the Keformation (but non 
tab, etc) are senously disposed to complam, that the English cathohcs were not suffered 
qmetly to go on m their conformity, that is, to become as hearty protestant. .s thei neigh- 
bours m the neat generation One argument of these amusing reasoners is, that the church 
suvice, though it did not contam all they believed, jet contamed nothing they enied 
Thu. It appears, that men arc to be censured forrefusmg to act on a principle, not only which 
they do not themseUes achnowledgc, but which their adter^u-ies would be jii.t as unwilling (o 

admit in any applicuion to their own case for I presume Mr would not ihinC 11 n^l i 

to Iryo in sole aud constant communion with an uiutanan congregauon 
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mutual trust that invigorates constancy, these prescribed ecclesiastic 
celebrated their solemn rites, more impressive m s uch concealment 
than if surrounded by all their former splendour The strong predilec- 
tion mdeed of mankind for mystery, which has probably led many to 
tamper m political conspiracies without much further motive, will 
suffice to preserve secret associations, even where their purposes are 
far less interesting than those of religion Many of these itinerant 
priests assumed the character of protestant preachers , and it has been 
said, with some truth, though not probably without e\aggeration, that, 
under the directions of their crafty couit, they fomented the divisions 
then spnnging up, and mingled with the anabaptists and other sect- 
aries, in the hope both of exciting dislike to the establishment, and of 
instilling their own tenets, slightly disguised, into the mmds of unwary 
enthusiasts ^ 

It is my thorough conviction that the persecution, for it can obtain 
no better name,* carried on against the English catholics, however it 
might serve to delude the government by producing an apparent con 
formity, could not but excite a spirit of disloyalty m many adlierents 
of that faith Nor would it be safe to assert that a more conciliating 
policy would have altogether disarmed their hostility, much less hid 
at rest those busy hopes of the future, which the peculiar circum 
stances of Elizabeth’s reign had a tendency to produce This remark- 
able posture of affairs affected all her civil, and still more her ecclesi- 
astical policy Her own title to the crown depended absolutely on a 
parliamentary recognition The act of 35 H 8 c i had settled the 
crown upon her, and thus far restrained the previous statute, 28 H 8 
c 7 , which had empowered her father to regulate the succession at his 
pleasure Besides this legislative authoiity, his testament had be- 
queathed the kingdom to Elizabeth after her sister Mary , and the 
common consent of the nation had ratified her possession But the 
queen of Scots, niece of Henry by Margaret, his elder sister, had a 
prior right to the throne during Elizabeth’s life, in the eyes of such 


^ ThomTS Heath, brother to the late archbishop of York^ ^vas seized at Rochester about 
provided with anabaptist and Anau tracts for arculation Strype i 521 For 
other instances, see p 381, 484 Life of Parker, 244 Nalson*s Collection's, vol l Intro 
ducuon, p 59 &.C , from a pamphlet %VTitten albO by Nalson, entitled. Foxes and Fircbrandt. 
It was surmised, that one Henry Nicolas, chief of a set of fanatics, c^lcdthe Family of i.o\e, 
of whom we read a great deal in this reign, and who sprouted up again about the time of 
Cromwell, was secretly emplo>cd by the popish party Strype 11 37 589595 But these con 
jectures were >ery often ill founded, and possibly so in this instance though the passages 
quoted by Strype (589 ) are suspicious Brandt however (Hist of Reformation in Low Coun 
incs, vol 1 p 105 ) does not suspect Nicolas of bemg other than a fanatic. His sect appeared 
in the Netherlands about 1555 

* **That church [of England] and the queen, its re-foundcr. are clear of persecution, as re 
gards the catholics No church, no sect, no induidual e\en, nad yet professed the principle 
of toleration ’ Southey s Book of the Church, vol 11 p 385 If the second of these sen- 
tences is intended as a proof of the first, I must say, it is httle to the purpose But it is not 
true, in this broad way of assertion Not to mention sir Thomas More s "Utopia, the pnnaplo 
of toleration had been avowed by the chancellor THospital, and many others in France I 
mention him as qn the stronger side for in fact the weaker had alwaj s professed the general 
pnnaple, and could demand toleration from those of different sentiments on no other plea 
And as to capital inflictions for heresy, which Mr S seems chiefly to have m his mind, there 
IS reason to beheve that many protestants never approved them Sleidan intimates, vo! lu 
p 263 , that Calvin incurred odium by the death of Servetus And Alelancthon says expressly 
the same thing, m the letter which he unfortunately wrote to the reformer of Geneva, declaring 
his own apprmiation of the crime and which I am willing to ascribe rather to his constitutional 
fear of giving offence, than to sincere conviction 
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catholics as preferred an hereditary to a parliamentary title, and was 
reckoned by the far greater part of the nation its presumptive heur after 
her decease There could indeed be no question of this, had the suc- 
cession been left to its natural course But Henry had exercised the 
power with which his parliament, m too servile a spint, yet in the 
plenitude of its sovereign authonty, had invested him, by settling the 
succession in remainder upon the house of Suffolk, descendants of his 
second sister Mar}', to whom he postponed the elder line of Scotland 
Mary left two daughters, Frances and Eleanor The foiTner became 
wife of Grey, marquis of Dorset, created duke of Suffolk by Edward , 
and had three daughters, Jane, whose fate is well known, Catherine, 
and Mary Eleanor Brandon, by her union with the earl of Cumber- 
land, had a daughter, who mamed the earl of Derby At the be- 
ginning of Elizabeth’s reign, or lather after the death of the duchess 
of Suffolk, lady Catherine Grey was by statute law the presumptive 
heiress of the crown , but according to the rules of hereditary descent, 
which the bulk of mankind do not readily pennit an aibitraiy and 
capricious enactment to disturb, Mary queen of Scots, grand-daughter 
of Margaret, was the indisputable representative of her royal progeni- 
tors, and the next in succession to Elizabeth. 

This reversion, indeed, aftei a youthful princess, might well appear 
rathei an improbable contingency It was to be expected that a fertile 
maniage would defeat all speculations about her inheritance , nor had 
Elizabeth been many weeks on the throne, before this began to occupy 
her subjects’ minds ‘ Among several who were named, two veiy soon 
became the prominent candidates for her favour, the archduke Charles, 
son of the emperor Ferdinand, and lord Robert Dudley, some time after 
created eail of Leicester , one recommended by his dignity and alli- 
ances, the other by her own evident partiality She gave at the outset 
so little encouragement to the former proposal, that Leicester’s ambition 
did not appear extravagant (Haynes, 233 ) But her ablest counsellors, 
who knew his vices, and her greatest peers, who thought his nobility 
recent and ill acquiied, deprecated so unworthy a connection 2 Few 
will pretend to explore the labyrinths of Elizabeth’s heart , yet we may 
almost conclude, that her passion for this favourite kept up a struggle 
against hei wisdom, for the first seven or eight yeais of her reign. 
Meantime she still continued unmarried , and those expressions she 
had so early used, of her resolution to live and die a virgin, began to 
appear less like coy affectation than at first Never had a sovereign’s 
marriage been more desirable for a kingdom Cecil, aware how 
important it was that the queen should marry, but dreading her union 
with Leicester, contrived, about the end of 1564, to renew the treaty 
with the archduke Charles * During this negotiation, which lasted 

^ The address of the house of coiruiions, bcjjgiiig thcquecu to many, ^VIlS on Feb 6 1559 

® See particularly two letters m the Hardwickc State Papers, i 122 and 163, dated 10 
Oct and Nov 1560, which show the alarm excited by the queen’s dl placed partiality 

* Cecil’s earnestness for the Austnan inamagc appears plainly m Haynes, 430 and still 
more m a remarkable minute, where he has drawn up, m parallel columns, according to a, rathet 
formal but pcrqucuous method he much used his reasons in favour of the archduke, and 
against tlid earl of L‘*icestcr The former chiefly relate to foreign politics, and may be conjec' 
lured by those acquainted with history The latter are as follows i Nothing is increased 
by inamagc of him, either m nches estimation, or power 2 It wall be thought that the 
slanderous speeches of the queen w qh the carl hav e been t^ue 3 He si all study nothing bul 
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from two to three years, she showed not a little of that evasive and 
dissembling coquetry which was to be more fully display ed on subse- 
quent occasions ^ Leicester deemed himself so much interested, as to 
quarrel with those who manifested any zeal for the Austrian marriage , 
but his mistress gradually overcame her misplaced inclinations , and 
from the time when that connexion was broken off, his prospects of 
becoming her husband seem rapidly to have vanished away The pre- 
text made for relinquishing this treaty with the archduke was Ehzabeth's 
constant refusal to tolerate the exeicise of his religion , a difficulty 
which, whether real or ostensible, recurred in all her subsequent nego- 
tiations of a similar nature ^ 

In every parliament of Elizabeth, the house of commons was zeal- 
ously attached to the protestant interest This, as well as an appre- 
hension of disturbance from a contested succession, led to those 
importunate solicitations that she would choose a husband, which she 
so artfully evaded A determination so contrary to her apparent 
interest, and to the earnest desire of her people, may give some counte- 
nance to the surmises of the time, that she was restrained from mamage 
by a secret consciousness that it was unlikely to be fruitful ^ Whether 

to cnlnnce his own particuHr fnends to wealth to ofiices to lands, and to olTend others 4 
He IS infamed by death of his wife s He is far in debt 6 He u likely to be unkind, and 
jealous of the queen s majesty Id 444 Ihtse suggestions, and especially the second, if 
actually laid before the queen, show the platiiness and freedom which this great statesman 
ventured to use towards her The aUiiston to the death of Leicester’s wife, which had occurred 
in a very suspicious manner, at Cumnor, near Oxford, and is well known as the foundation of 
the novel of kemlworth, though related tlierc with great anachronum and confusion of per 
son-,, may be frequently met with in contemporary documenu By the above quoted letters 
in the Hardwicke Papers, it appears tlut those who disliked Leicester had spoken freely of thu 
report to the queen 

I Elizabeth earned her dissimulation so far as to propose mamage articles, which were 
formally laid before the impenal ambassador These, though copied from what had been 
agreed on llary s marriage with Philip, now seemed highly ndiculous, when exacted from a 
younger brother without territories or revenues Jura ct leges regni conserventur, neque 
quicquam mutetur in religione aut in statu publico Oflicia ct magistratus exerceantur per 
naturales Neque regina, neque liben sui educantur ex regno sine consensu regni, S.c 
Hiwnes, 438 

Cecil was not too wise a man to give some credit to astrology The stars were consulted 
about the queens mamage and those veracious oracles gave response that she should be 
married in the thirty first year of her ace to fo)tis;iter, and have one son, who would be a 
great prince and a daughter, &c &c blrype ii 16 , and App a , where the nonsense may be 
read at full length Perhaps, however the wily minister was no dupe, but meant, that his mis 
tress should be 

* The council appear in general to have been as resoh e against tolerating the exercise of 
the catholic religion in any husband the queen might choose, as herself We find however 
that several divines were consulted on two questions i Whether it were lawful to marry a 
papist a Whether the queen might pernut mass lO be said To which answers were given, 
not agreeing with each other Strype, 11 150, aid App jr 33 When the earl of Worcester 
was sent over to Pans in 1571, as proxy for th'^ queen, who had been made sjionsor for Charles 
IX s infant daughter, she would not permit h m, though himself a catholic, to be present at the 
mass on that occasion 11 171 

^ “ The people " Camden says, ‘ cur-^ed Huie, the queen’s physician, as having dissuaded 
the queen from marrying on account ot some impediment and defect in her ” Many will 
recollect the allusion to this in Mary s scandalous letter to Elizabeth, wherein, under pretence 
of repeating what the countess of Shrewsbury had said, she utters every thing tliat female 
spite and ungovernable malice could dictate But in the long and confidential correspondence 
of Cecil Walsinghain, and sir 1 homas Smith, about the queens mamage with the duke of 
Anjou, in 1571, for which they were evidently most anxious I do not perceive the slightest 
intimation that the prospect of her beanng children wasat all less favourable thanin any othei 
case The council seem indeed, in the subsequent treaty with the other duke of Anjou, in 
1579 when she was forty six, to have reckoned on something rather beyond the usual laws of 
nature in this respect for m a minute by Cecil of the reasons for and against this manaage, 
he sets down the probability of issue on the favourable side “ By marrying with Alonsieui 
»he is likely to have children, prcqjMe of his youth ” as if her age wei e no objection. 
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these conjectures weie well founded, of which I know no evidence, or 
whether the risk of experiencing that ingratitude which the husbands 
of sovereign princesses have often displayed, and of which one glanng 
example was immediately before her eyes, outweighed, in her judgment, 
that of remaining single, or whether she might not even apprehend a 
more despeiate combination of the catholic party at home and abroad, 
if the birth of any issue from her should shut out their hopes of Mary’s 
succession, it is difficult for us to decide 

Though the queen’s mauiage were the primary object of these 
addresses, as the most probable means of securing an undisputed heir 
to the crown, yet she might have satisfied the parliament m some 
degree by limiting the succession to one certain line But it seems 
doubtful whether this would have answered the proposed end If she 
had taken a firm resolution against matnmony, which, unless on the 
supposition already hinted, could hardly be reconciled with a sincere 
legard for her people’s welfare, it might be less dangerous to leave the 
course of events to regulate her inheritance Though all parties seem 
to have conspired in pressing her to some decisive settlement on this 
subject. It would not have been easy to content the two factions, who 
looked for a successor to very different quarters ^ It is evident that 
any confirmation of the Suffolk title would have been regarded by the 
queen of Scots and her numerous partisans as a flagrant injustice, to 
which they would not submit but by compulsion and on the other 
hand by re-estabhshing the heieditary line, Elizabeth would have lost 
her check on one whom she had reason to consider as a rival and 
competitor, and whose influence was already alanningly extensive 
among her subjects 

She had, however, in one of the first years of her reign, without any 
better motive than her own jealous and malignant humour, taken a step 
not only harsh and arbitrary, but very little consonant to policy, which 
had almost put it out of her power to defeat the queen of Scots’ suc- 

* Camden, after telling us that the c^ueen’s disinclination to marry raised great clamours, 
and that the carls of Pembroke and Leicester had professed their opimon that she ought to be 
obliged to take a husband, or that a successor should be declared by act of parliament even 
against her will, asserts some time after, as inconsistently as improperly, that “ very few but 
rnalecontents and traitors app^ed very solicitous in the business of a successor ’ P 401, (m 
Kennets Complete Hist of England, vol 11) This howeier, from Camden’s known prone- 
ness to flatter James, seems to indicate that the Suflolk party were more active than the 
Scots upon this occasion Their strength lay in the house of commons, which was wholly 
protestant, and rather puntan 

At the end of Miirden’s State Papers is a short journal kept by Cecil, containing a succinct 
and authentic summary of events in Elizabeths ieii,n I catract as a specimen such passages 
as bear on the present subject. 

Oct 6 1366 Certain lewd bills thrown abioad against the queen’s majesty for not assenting 
to have the matter of succession proved in parliament and bills also to charge sir W Ceal the 
secretary with the occasion thereof 

27 Certain lords, VIZ the earls of Pembroke and Leicester were excluded the presence- 
cliamber for furthering the proposition of the succession to be declared by parliament without 
the queen s allowance 

November 13 Messrs Bell and Monson moved trouble m the parliament about the 
succession 

14 The queen had before her thirty lords and thirty commoners, to receive her answer con 
cemiiig their petition for the succession and for mamage Dalton was blamed for speaking 
in the commons house 

y Command given to parliament not to treat of the succession 

Nota 111 this parliament tune the queen’s majesty did remit a part of the ofler of a subsidy 
W the commons, who oSered largely, to the end to have had the succession established 
P 763. 
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cession Lady Catherine Grey, who iias been already mentioned as 
next in remainder of the house of Suffolk, piovcd with child by a pri\ate 
marriage, as they both alleged, with the carl of Hertford 1 he queen, 
always envious of the happiness of lovers, and jealous of all who could 
entertain any hopes of the succession, threw them both into the Tower 
By connivance of their keepers, the lady bore a second child during 
this imprisonment Upon this Eluabeth caused an inquiry' to be 
instituted before a commission of privy counsellors and civilians , 
wherein, the parties being unable to adduce proof of their marriage, 
Archbishop Parker pronounced that their cohabitation was illegal, and 
that they should be censured for fornication He was to be pitied if 
the law obliged liim to utter so harsh a sentence, or to be blamed if it 
did not Even had the marriage never been solemnised, it was im- 
possible to doubt the existence of a contract, which both were still 
desirous to perform But there is reason to believe that there had been 
an actual marriage, though so hasty and clandestine, that they had not 
taken precautions to secure evidence of it The injured lady sunk 
under this hardship and indignity , ^ but the legitimacy of her children 
was acknowledged by general consent, and, m a distant age, by a legis- 
lative declaration These proceedings excited much dissatisfaction , 
generous minds revolted from their seventy, and many lamented to see 
the reformed branch of the royal stock thus bruised by the queen’s 
unkind and impolitic jealousy (Haynes, 396) Hales, clerk of the 
hanaper, a zealous protestant, having written m favour of lady Cathe- 
rine’s marriage, and of her title to the succession, was sent to the 
Tower ^ The lord keeper Bacon himself, a known friend to the house 
of Suffolk, being suspected of having prompted Hales to write this 
treatise, lost much of his mistress’s favour Even Cecil, though he had 
taken a share m prosecuting lady Catherine, perhaps in some degree 
from an apprehension that the queen might remember he had once 
joined m proclaiming her sister Jane, did not always escape the same 
suspicion y and it is probable that he felt the imprudence of entirely 
discountenancing a party from which the queen and religion had no- 
thing to dread There is reason to believe that the house of Suflolk was 

1 Calhenne, after lier release from the Tower, was placed m the custody of her uncle lord 
John Grey but still suffeniig the queens displeasure, and separated from her husband 
Several interesting letters from her and her uncle to Cecil are among the Laiisdoune MSS 
vol VI They cannot be read without indignation at Elizabeth’s tiiifeeliiig scveritj Sorrow 
killed this poor young woman the next year, who was never permitted to see her husband 
again Strype, i 391 The earl of Hertford underwent a long impnsonment, and continued 
in obscurity during Elizabeth's reign but had some public employments under her successor 
He was twice afterwards marned, and lived to a very advanced age not dying till i6ai, near 
iixly years after his ill starred and ambitious love It is worth while to read the cpitapli on 
htb monument in the S E aisle of Salisbury cathedral, an alfectiiig testimony to the purity 
and faithfulness of an attachment, rendered still more sacred by misfortune and tune Quo 
desideno veteres revocavit aniores 1 I shall revert to the question of this marriage in a suose 
quont chapter 

» Id 413 Strype, 410 Hales's treatise in favour of the authenticity of Henry’s will is 
among the Harlcian hISS n 537 and 555 , and has also been printed m the Appendix to 
Hereditary Right Asserted fol 1713 

^ Camden p 416 , asenbes the powerful coalition formed against him in 1565, wherein 
Norfolk and Leicester were combined with all the catholic peers, to his predilection for the 
house of Suffolk But itwas more likely owing to their knowledge of his integrity and attach 
ment to his sovereign which would steadfastly oppose their wicked design of bringing about 
Norfolk s marriage with Mary, as well as to their jealousy of his influence Carte reports, on 
the authority of the despatches of Teneloii, the rrench ambassador, that they intended to 
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favoured m parliament , the address of the commons m i 5 ^ 3 f implor- 
ing the queen to settle the succession, contains several indications of a 
spint unfnendly to the Scottish hne (D’Ewes, 81 ) And a speech is 
extant, said to have been made as late as 1571, expressly vindicating 
the nval pretension ^ If indeed we consider with attention the statute 
of 13 Ehz c I , which renders it treasonable to deny that the sovereigns 
of this kingdom, with consent of parliament, might alter the hne of 
succession, it will appear little short of a confirmation of that title, 
which the descendants of Mary Brandon denved from a parliamentary 
settlement But the doubtful birth of lord Beauchamp and his brother, 
with an Ignoble marnage, that Frances, the younger sister of lady 
Catherine Grey, had thought it prudent to contract, depnved this party 
of all political consequence much sooner, as I conceive, than the wisest 
of Elizabeth’s advisers could have desired , and gave nse to various 
other pretensions, which failed not to occupy speculative or intriguing 
tempers throughout this reign 

We may well avoid the tedious and intricate paths of Scottish histoiy, 
where each fact must be sustained by a controversial discussion Every 
one will recollect, that Mary Stuart’s retention of the arms and style of 
England gave the first, and as it proved, inexpiable provocation tt 
Elizabeth It is indeed true, that she was queen consort of France, a 
state lately at war with England, and that if the sovereigns of the latter 
country, even in peace, would persist in claiming the French throne, 
they could hardly complain of this retaliation But although it might 
be difficult to find a diplomatic answer to this, yet every one was 
sensible of an important difference between a title retained through 
vanity, and expressive of pretensions long since abandoned, from one 
that several foreign powers were prepared to recognise, and a great 
part of the nation might perhaps only want opportunity to support “ 
If, however, after the death of Francis II had set the queen of Scots 

bnng him to account for breaking off the ancient league ivith the house of Burgundy, or, in 
other words, for maintaining the pxotestant interest Vol iii p 483 
A papist writer, under the name of Andreas Philopater, gives an account of this confederacy 
agmnst Cecil at some length Norfolk and Leicester belonged to it and the object was to 
defeat the Suffolk succession, which Cecil and Bacon favoured Leicester betrayed his asso- 
ciates to the queen ^ It had been intended that Norfolk should accuse the two counsellors 
before the lords, ea ratione ut e seiiatu regiaque abreptos ad cuna: januas m crucem agi 
praiciperet, eoque perfecto recte demceps ad forum progrcssus exphcaret populo turn hums 
facu rationem, turn successionis etiam regnandi legitimam senem, si quid forte regmse hu- 
manitus accideret P 43 

I Strype, 11 App This speech seems to have been made iihilc Catherine Grey was 
hvmg perhaps therefore it was in a former parliament, for no account that I have seen repre- 
sents her as having been alive so late as xsji 

^ There was something peculiar m Mary’s mode of blazonry She bore Scotland and 
England quarterly, the former being first but over all was a half scutcheon of pretence with 
the arms of England, the sinister half bemg as it were obscured, m order to intimate that she 
w as kept out of her nglit. Strype, vol i p 8 
The despatches of Throckmorton, the English ambassador in France, bear contmual testi- 
mony to the insulting and hostdc manner in which Francis II and his oueen displayed their 
pretensions to our crown Forbes’s State Papers, vol i passim The followang is an instance 
At the entrance of the long and queen into Chatelherault, a3rd Nov ISS9, these lines formed 
the inscnpUon over one of the gates 

Gallia perpetuis pugnaxque Britannia bellis Ohm odio inter se dmucuere pan 

Nunc Gallos toto^c remotos orbe Bntannos Unum dos Manx cogit m impenum 
Ergo pace poles, F rancisce, quod omnibus annis MiUe patres annis non potuere tm 
This offensive behaviour of the French court is the apology of Elizabeth’s intngues dunng 
u penod with the malecontents, which to a certain extent cannot be denied by any one 
who has read the collection aboie quoted . though I do not think Dr Lingard warranted in 
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free from all adverse connections, she had with more readiness and 
apparent sincerity renounced a pretension which could not be made 
compatible with Elizabeth’s friendship, she might perhaps have escaped 
some of the consequences of that powerfnl neighbour’s jealousy But, 
whether it were that female weakness restrained her from unequivocally 
abandoning claims which she deemed well founded, and which future 
events might enable her to realise even in Elizabeth’s life-time, or 
■yhether she fancied that to drop the arms of England from her 
scutcheon would look like a dereliction of her right of succession, no 
satisfaction was fairly given on this point to the English court Eliza- 
beth took a far more effective revenge, by intriguing with all the male- 
contents of Scotland But while she was endeavouring to render 
Mary’s throne uncomfortable and insecure, she did not employ that 
influence against her in England which lay more fairly m her power 
She certainly was not unfavourable to the queen of Scots’ succession, 
however she might decline compliance with importunate and injudicious 
solicitations to declare it She threw both Hales and one Thornton 
into prison for wnting against that title And when Mary’s secretary, 
Lethmgton, urged that Henry’s testament, which alone stood in their 
way, should be examined, alleging that it had not been signed by the 
king, she paid no attention to this imprudent request ^ 

The circumstances wherein Mary found herself placed on her arrival 
m Scotland were sufficiently embarrassing to divert her attention from 
any regular scheme against Elizabeth, though she may sometimes have 
indulged visionary hopes , nor is it probable, that with the most cir- 
cumspect management she could so far have mitigated the rancour of 
some, or checked the ambition of others, as to find leisure for hostile 
intrigues But her imprudent marnage wnth Darnley, and the far 
greater errors of her subsequent behaviour, by lowenng both her re- 
sources and reputation as far as possible, seemed to be pledges of per- 
fect security from that quarter Yet it was precisely when Mary was 
become most feeble and helpless, that Elizabeth’s appiehensions grew 
most serious and well-founded 

At the time when Mary, escaped from captivity, threw herself on 
the protection of a related, though rival queen, three courses lay open 
to Elizabeth, and were discussed in her councils To restore her by 
force of arms, or rather by a mediation which would certainly have 
been effectual, to the throne which she had compulsonly abdicated, 
was the most generous, and would probably have turned out the most 
judicious proceeding Reigning thus -with tarnished honour and 
diminished power, she must have continually depended on the support 

asserting her pnviiy to the conspiracy of Araboise as a proved fact Throckmorton was a man 
very likely to exceed his instructions and there is much reason to believe that he did so It 
IS remarkable that no modern French wniers that I have seen, Anauetil, Gamier, Lacretelle, 
or fhe editors of the General Collection of Memoirs, seem to have been a\vare of dizabcth s 
secret intn^es with the king of Navarre and other protestant chiefs in 1559, which these 
letters, published by Forbes in 1740, demonstrate 

^ Burnet, 1 Append 266 Many letters, both of ]\Iary herself and of her secretary, the 
famous Maitland of Lethmgton, occur in Haynes's State i'apers, about the end of 1561 In 
one of his to Cecil, he urges, in answer to what had been alleged by the English court, that 
a collateral successor had never been declared in any pnnee s Ufe time, that whatever reason 
there might be for that, “ if the succession had remained untouched according to the law, yet 
where by a limitation men had gone about to prevent the providence of God and shift one into 
the place due to another, the offended party could not but seek the redress thereof" P 373 
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of England, and become little better than a vassal of its sovereign. 
Still it might be objected by many, that the queen’s honour was 
concerned not to maintain too decidedly the cause of one accused by 
common fame, and even by e\adence that had aheady been made 
public, of adultery and the assassination of her husband To have 
permitted her retreat into France would have shown an impartial 
neutrjility , and probably that court was too much occupied at home 
to have afforded her any matenal assistance Yet this appeared 
rather dangerous , and policy was sufJposed, as fiequently happens, to 
indicate a measure absolutely repugnant to justice, that of detaining 
her m perpetual custody^ Wiether this policy had no other fault 
than its want of justice, may reasonably be called m question 
The queen’s determination neither to marry nor limit the succession 
had inevitably turned every one’s thoughts towards the contingency of 
her death She was young, indeed , but had been dangerously ill, 
once m 1562,^ and again in 1568 Of all possible competitors for the 
throne, Mary was incomparably the most powerful, both among the 
nobility and the people Besides the undivided attachment of all who 
retained any longings for the ancient religion, and many such were to 
be found at Elizabeth’s court and chapel, she had the stronghold of 
hereditary right, and the general sentiment that revolts from acknow- 
ledging the omnipotency of a servile paihament Cecil, whom no one 
could suspect of partiality towards her, admits in a remarkable minute 
on the state of the kingdom, m 1569, that “ the queen of Scots’ strength 
standeth by the universal opinion of the world for the justice of her 
title, as coming of the ancient line” (Haynes, 580) This was no 
doubt m some degiee counteracted by a sense of the danger which 
her accession would occasion to the piotestant church, and which, far 
more than its parliamentary title, kept up a sort of party for the house 
of Suffolk. The crimes imputed to her did not immediately gam 
credit among the people , and some of higher rank were too experienced 
politicians to turn aside for such considerations She had always 
preserved her connections among the English nobility, of whom many 
were catholics, and others adverse to Cecil, by whose counsels the 
queen had been principally directed m all her conduct with regard to 
Scotland and its sovereign ® After the unfinished process of inquiry 
to which Mary submitted at York and Hampton Court, when the 
charge of participation in Darnley’s murder had been substantiated by 
evidence at least that she did not disprove, and the whole course of 

* A very remarkable letter of the earl of Sussex Oct aa 1568, contains these words "I 
think surely no end can be made good for England, except the person of the Scottish queen 
be detained, by one means or other, in England ” The whole letter manifests tlic spirit of 
Elizabeth s advisers, and docs no great credit to Sussex’s sense of justice, but a great deal to 
his ability Yet heaftenvards became an advocate for the duke of Norfolk’s marriage with 
Alary Lodge :> Illustrations, vol n p 4 

^ Hume and Cartu saj, this first illness was tlie small pox But it appears by a letter from 
the queen to lord Shrewsbury, Lodge, 279 , that her attack in 1571 was suspected to be that 
disorder 

^ ^conversation which Mary had with one Rooksby, a spy of Cecil’s, about the spring of 
1506, she imprudcntlj, named several of her friends and of others whom she hoped to win, 
such the duke of Norfolk, Uie carls of Derbj, Northumberland, Westmoreland Cumber 
1. better hope of this, for that she thought them to be all ot 

neoia religion, which she meant to restore again with all expedition and thereby wan the 
cans or me common people '* The whole passage is worth notice Havnes, 447 See also 
iueivTi s •Memoirs, for the dispositions of an English party towards Alary in 1566 
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which proceedings created a very unfavourable impression both in 
England and on the continent, no time was to be lost by those who 
considered her as the object of their dearest hopes. She was in the 
kingdom , she might, by a bold rescue, be placed at their head , every 
hour’s delay increased the danger of her being delivered up to the 
rebel Scots , and doubtless some eager protestants had already 
begun to demand her exclusion by an absolute decision of the legis- 
lature 

Elizabeth must have laid her account, if not with the disaffection of 
the catholic party, yet at least with their attachment to the queen of 
Scots But the extensive combination that appeared, in 1569, to bring 
about by force the duke of Norfolk’s marriage with that princess, 
might well startle her cabinet In this combination Westmoreland and 
Northumberland, avowed catholics, Pembroke and Arundel, suspected 
ones, were mingled with Sussex and even Leicester, unquestioned 
protestants The duke of Norfolk himselfj greater and ncher than any 
English subject, had gone such lengths in this conspiracy, that his 
life became the just forfeit of his guilt and folly It is almost impos- 
sible to pity this unhappy man, who lured by the most criminal 
ambition, after proclaiming the queen of Scots a notorious adulteress 
and murderer, would have compassed a union with her at the hazard 
of his sovereign’s crown, of the tvanquillity and even independence of 
his country, and of the reformed religion ’ There is abundant proof 
of his intrigues wth the duke of Alva, who had engaged to invade the 
kingdom His trial was not indeed conducted m a manner that we 
can approve (such was the nature of state proceedings in that age), nor 
can It, I think, be denied that it formed a precedent of constructive 
treason not easily reconcilable uith the statute , but much evidence is 
extant that his prosecutors did not adduce , and no one fell by a 
sentence more amply merited, or the execution of which was more 
indispensable * 

Norfolk was the dupe throughout all this intngue of more artful 
men , first of Murray and Lethington, who had filled his mind with 
ambitious hopes, and afterwards of Italian agents employed by Pius V 
to procure a combination of the catholic party Collateral to Norfolk’s 
conspiracy, but doubtless connected with it, was that of the northern 
earls of Northumberland and Westmoreland, long prepared, and per- 
fectly foreseen by the government, of which the ostensible and manifest 
aim was the re-establishment of popery ® Pius V , who took a far 

* Murden’s Stale Papers, 134 i8o Norfolk was a very weak man the dupe of sonic very 
cunning ones We may observe that his subnu.^ion to the queen, Id 153 > is expressed in a 
style which would now be thought most pusillanimous in a man of much lower station, yet he 
died with ^eat mtrepidity But such %vas the tone of those times an exaggerated hypocrisy 
prevailed m every thing 

^ State Trials, 1 957 He was interrogated by the queen’s counsel with the most insidious 
questions All the material evidence \vas read to the lords from written depoMUons of w^t 
nesses who might have been called, contrary to the statute of Edward VI But the Burghlcy 
Papers, published by Haynes and Murden, contain a mass of documents relative to this con- 
spiracy which leave no doubt as to the most heinous charge, that of inviting the duke of Aha 
to invade the kingdom There is reason to suspect that he feigned himself a catholic in order 
to secure Alva s assistance Murden p la 

® The northern counties were at this time chiefly catholic “There are not ” says Sadler, 
writing from thence, ten gentlemen in this country who do favour and allow of her majesty’s 
proceedings in the cause of religion ” Llngard vn 54 It was consequently the great resort 
of the priests from the Netherlands and ui the feeble state of the protestant church t]*ftre 
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more active part than his predecessor m English affairs, and had 
secretly instigated this insurrection, now published his celebrated bull, 
excommunicating and deposing Elizabeth, in order to second the 
efforts of her rebellious subjects > This is almost the latest blast of 
that trumpet, which had thrilled the hearts of monarchs Yet there 
was nothing in that sound that bespoke declining vigour , even the 
illegitimacy of Elizabeth’s birth is scarcely alluded to , and the pope 
seems to have chosen rather to tread the path of his predecessor, and 
absolve her subjects from their allegiance, as the just and necessary 
punishment of her heresy 

Since nothing so much strengthens any government as an unsuccess- 
ful endeavour to subvert it, it may be thought that the complete 
failure of the rebellion under the earls of Northumberland and 
Westmoreland, with the detection and punishment of the duke o 
Norfolk, rendered Elizabeth’s throne more secure But those events 
revealed the number of her enemies, or at least of those in whom no 
confidence could be reposed The rebellion, though provided against 
by the ministry, and headed by two peers of great family, but no 
personal weight, had not only assumed for a time a most formidable 
aspect in the north, but caused many to waver m other parts of the 
kingdom (Strype, 1 546 553 556 ) Even in Norfolk, an eminently 
protestant county, there was a slight insurrection m 1570, out of 
attachment to the duke ^ If her greatest subject could thus be led 
astray from his faith and loyalty, if others not less near to her councils 
could unite with him in measures so contrary to her wishes and 
interests, on whom was she firmly to rely ? Who, especially, could 
be trusted, were she to be snatched away from the world, for the 
maintenance of the protestant establishment under a yet unknown 
successor? This was the manifest and principal danger that 
her counsellors had to dread Her own great reputation, and the 
respectful attachment of her people, might give reason to hope that no 
machinations would be successful against her crown , but let us reflect 
in what situation the kingdom would have been left by her death in a 
sudden illness, such as she had more than once experienced in earlier 
years, and again m 1571 “You must think,’ lord Burleigh writes to 
Walsingham, on that occasion, “ such a matter would drive me to the 
end of my wits ” And sir Thomas Smith expresses his fears in equally 
strong language® Such statesmen do not entertain apprehensions 
lightly Whom, in truth, could her privy council, on such an event, 
have resolved to proclaim ? The house of Suffolk, had its right been 
more generally recognised than it was, lady Catherine being now dead, 
presented no undoubted heir The young king of Scotland, an alien 
and an infant, could only have reigned through a regency and it 
might have been difficult to have selected from the English nobility a 


^^'anted sufficient ministers to stand up in its defence Strype, i 509. et post 11 183 Many 
of the gentry indeed were still disaffected in other parts towards the new religion A pro- 
fession of conformity was reg[Uircd in 1569 from all justices of the peace, which some refused, 
and others made against their consciences Id 1 567 
■ Camden has quoted a long passage from Hieronjmo Catena’s Life of Pius V , published 
at Home m 1588, which illustrates the evidence to the same effect contained in the Burghlej 
Pape^, and partly adduced on the duLe of Norfolk's trial 
hlrjpe, 1 578 Camden, 428 Lodge, 11. 45 
• Strype, 11 83 Life of Smirii, 152 
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fit person to undertake that office, or at least one m whose elevation 
the rest would have acquiesced It appears most probable that the 
numerous and powerful faction who had promoted Norfolk’s union 
with Mary would have conspired again to remove her from her prison 
to the throne Of such a revolution the disgrace of Cecil and 
Elizabeth’s wisest ministers must have been the immediate consequence, 
and it IS probable that the restoration of the catholic worship would 
have ensued These apprehensions prompted Cecil, Walsingham, and 
Smith to press the queen’s marriage with the duke of Anjou far more 
earnestly than would otherwise have appeared consistent wth her 
interests A union with any member of that perfidious court was 
repugnant to genuine protestant sentiments But the queen’s absolute 
want of foreign alliances, and the secret hostility both of France and 
Spam, impressed Cecil with that deep sense of the perils of the time 
which his private letters so strongly bespeak. A treaty was believed 
to have been concluded m 1567, to which the two last mentioned 
powers, with the emperor Maximilian and some other catholic princes 
were parties, for the extirpation of the protestant religion ^ No alliance 
that the court of Charles IX could have formed with Elizabeth was 
likely to have diverted it from pursuing this object , and it may have 
been fortunate that her own insincerity saved her from being the dupe 
of those who practised it so well Walsingham himself, sagacious as 
he was, fell into the snares of that den of treachery, giving credit to 
the young king’s assurances almost on the very eve of St Bartholomew 
(Strype vol 11 ) 

The bull of Pius V , far more injurious m its consequences to those 
it was designed to serve than to Elizabeth, forms a leading epoch in 
the history of our English catholics It rested upon a pnnciple never 
universally acknowledged, and regarded with much jealousy by 
temporal governments, yet maintained m all countries by many whose 
zeal and ability rendered them formidable, — the right vested m the 
supreme pontiff to depose kings for heinous crimes against the church 
One Felton affixed this bull to the gates of the bishop of London’s 
palace, and suffered death for the offence So audacious a manifesta- 
tion of disloyalty was imputed with little justice to the catholics at 
large, but might more reasonably he at the door of those active 
instruments of Rome, the English refugee priests and Jesuits dispersed 
over Flandeis and lately established at Douay, who were continually 
passing into the kingdom, not only to keep alive the precanous faith 
of the laity, but, as was generally surmised, to excite them against 
their sovereign * This produced the act of 13 Ehz. c 2 , which, after 

1 Strype, i 502 I do not give any credit whatever to this league^ as printed in Strype, 
which seems to have been fabnented by some of the oueen’s emissnnes There had been, 
not perhaps a treaty, but a verbal agreement between r ranee and Spam at Bayonne sonic 
time before but its object was apparently confined to the suppression of protcstantism in 
France and the Netherlands. Had they succeeded however in this, the next blow would have 
been struck at England It seems very unlikely, that I^Iaximihan was concerned in such a 
league 

2 The college of Douay for English refugee priests was established in 1568 or 1569 Lin 
card, 374 Strype seems, but 1 believe through inadvertence, to put tins event several years 
later Annals 11 630 It was dissolved by Requesens, while governor of Handers, but revived 
at Rheims in 1575 under the protection of the cardinal of Lomin and returned to Douay m 
1^93 Similar colleges were founded at Rome in 1579, at Valladolid m 1589, at St Omcr 
In 1596, and at Louvain in 1606 
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reciting these mischiefs, enacts that all persons publishing any bull 
from Rome, or absolving and reconciling any one to the Romish 
church, or being so reconciled should incur the penalties of high 
treason , and such as brought into the realm any crosses, pictures, or 
superstitious things consecrated by the pope or under his authonty 
should be liable to a prsemunire Those who should conceal or con- 
nive at the offenders were to be held guilty of misprision of treason 
This statute e\posed the catholic priesthood, and m great measure the 
laity, to the continual risk of martyrdom , for so many had fallen away 
from their faith through a pliant spirit of conformity with the times, 
that the regular discipline would exact their absolution and reconcilia- 
tion befoie they could be reinstated in the church’s communion 
Another act of the same session, manifestly levelled against the 
partisans of Mary, and even against heiself, makes it high treason to 
affirm that the queen ought not to enjoy the crown, but some other 
person , or to publish that she is a heretic, schismatic, tyrant, infidel, 
or usurper of the crown , or to claim right to the crown, or to usurp 
the same during the queen’s life , or to affirm that the laws and 
statutes do not bind the right of the crown, and the descent, limitation, 
inheritance, or governance thereof And whosoever should, during 
the queen’s life, by any book or work wntten or pnnted, expressly 
affirm, before the same has been established by parliament, that any 
one particular person was or ought to be heir and successor to the 
queen, except the same be the natuial issue of her body, or should 
print or utter any such book or writing, was for the first offence to be 
impnsoned a year, and to forfeit half his goods , and for the second to 
incur the penalties of a prcemunire^ 

It IS impossible to misunderstand the chief aim of this statute But 
the house of commons, in which the zealous protestants, 01, as they 
were now rather denominated, puritans, had a predominant influence, 
were not content with these demonstrations against the unfortunate 
captive Fear, as often happens, excited a sanguinary spirit amongst 
them , they addressed the queen upon what they called the gi eat cause, 
that IS, the business of the queen of Scots, piesenting by their com- 
mittee reasons gathered out of the civil law to prove that “ it standeth 
not only with justice, but also with the queen’s majesty’s honour and 
safety, to proceed cnminally against the pretended Scottish queen ” 
(Strype, 11 133 D’Ewes, 207) Elizabeth, who could not really dislike 
these symptoms of hatred towards her rival, took the opportunity of 
simulating more humanity than the commons , and when they sent a 
bill to the upper house attainting Mary of treason, checked its course 
by proroguing the parliament Her backwardness to concur in any 
treasures for securing the kingdom, as far as m her lay, from thoje 
calamities which her decease might occasion, could not but displease 
Lord Burleigh “ All that we laboured for,” he writes to Walsingham 
in 1572, “and had with full consent brought to fashion, I mear a law 

' 13 niiz c I This act was made at first retrospects e, so as to affect e\ cry one who had 
at any time denied the queen’s title A member objected to this in debate as " a precedent 
mostpcruoito But sir Francis Knollys, Mr Norton, and others, defended it D E\ies, 102. 
It seems to Mve been amended by the lords So little notion liad men of ob^ervinij the first 
pnncip es of equity towaids their enemies ' There is much reason from the debate to suspect, 
that the ex post facto words \ierc levelled at ^Iary 
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to make the Scottish queen unable and unworthy of succession to the 
crown, was by her majesty neither assented to, nor rejected, but de- 
ferred.” Some of those about her, he hints, made herself her own 
enemy by persuading her not to countenance these proceedmgs in 
parliament (Strype, ii 135 ) I do not think it admits of much ques- 
tion, that, at this juncture, the civil and religious institutions of Eng- 
land would have been rendered more secure by Mary's exclusion from 
a throne, which indeed, after all that had occurred, she could not be 
endured to fill ivithout national dishonour But the violent measures 
suggested against her hfe were hardly, under all the circumstances of 
her case, to be reconciled with justice , even admitting her pnvity to 
the northern rebellion and to the projected invasion by the duke of 
Alva These however were not approved merely by an eager party in 
the commons archbishop Parker does not scruple to ivrite about her 
to Cecil — “ If that only [one] desperate person were taken away, as 
by justice soon it might be, the queen's majesty's good subjects would 
be in better hope, and the papists’ daily expectation vanquished ” 
(Life of Parker 354.) And Walsingham, during his embassy at Pans, 
desires that “ the queen should see how much they (the papists) built 
upon the possibility of that dangerous woman’s coming to the crown of 
England, whose life was a step to her majesty's death, ” adding that 
“ she was bound for her own safety and that of her subjects, to aidd to 
God’s providence her own policy, so far as might stand with justice ” 
(Strype’s Annals, 11 48 ) 

We cannot wonder to read that these new statutes increased the 
dissatisfaction of the Roman catholics, who perceived a systematic de- 
termination to extirpate their religion. Governments ought always to 
remember, that the intimidation of a few disaffected persons is dearly 
bought by alienating any large portion of the community ' Many re- 
tired to foreign countries, and receiving for their maintenance pensions 
from the court of Spain, became unhappy instruments of its ambitious 
enterprises Those who remained at home could hardly think their 
oppression much mitigated by the precanous indulgences which Eliza- 
beth’s capnee, or rather the fluctuation of different parties in her 
councils, sometimes extended to them The queen, indeed, as far as 
we can penetrate her dissimulation, seems to have been really averse 
to extreme rigour against her catholic subjects and her greatest minis- 
ter, as we shall more fully see aftenvards, was at this time in the same 
sentiments But such of her advisers as leaned towards the puntan 
faction, and too many of the Anglican clergy, whether puntan or not, 
thought no measure of chanty or compassion should be extended to 
them. With the divines, they were idolaters , with the council, they 
were a dangerous and disaffected party , with the judges, they were 
refractory transgressors of statutes, on every side, they were obnoxi- 
ous and oppressed. A few aged men having been set at liberty, 
Sampson, the famous puntan, himself a sufferer for conscience sake, 
wrote a letter of remonstrance to lord Burleigh He urged m this 
that they should be compelled to hear sennons, though he would not 


1 Munlcn*** Papers, p .13 , contain proo** of the increased discontent among the catholics in 
cpn^et^ucnce of the pena\ ^vvs, 
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at fiist oblige them to commumc^e’ A bill having been inti“oduced 
m the session of 1571, imposing a penalty for not receiving the com- 
munion, It was objected that consciences ought not to be forced But 
Mr Stnckland entirely denied this principle, and quoted authonties 
against it (D'Ewes, 161-177) Even Parker, by no means tainted with 
puntan bigotry, and who had been reckoned moderate in his pro- 
ceedings towaids catholics, complained of what he called “ a Macnia- 
vel government , ” that is, of the queen’s lenity in not absolutely root- 
ing them out (Strype’s Life of Parker, 354-) 

This indulgence, however, shown by Elizabeth, the topic of reproach 
in those times, and sometimes of boast m our own, never extended to 
any positive toleration, nor even to any general connivance at the 
Romish woiship in its most private exercise She published a declara- 
tion m 1570, that she did not intend to sift men’s consciences, provided 
they observed her laws by coming to chuich , which, as she well knew, 
the greater part deemed inconsistent with their integrity “ Nor did 
the government always abstain from an inquisition into men's piivate 
thoughts The inns of court were more tlian once punfied of popery 
by examining their members on articles of faith Gentlemen of good 
families in the country were harassed in the same mannei (Strype’s 
Annals, 11 no 408 ) One Sir Richard Shelley, who had long acted as 
a soit of spy toi Cecil on the continent, and given much useful infoim- 
ation, requested only leave to enjoy his religion without hindiance , 
but the queen did not accede to this without much reluctance and 
delay (Id 111 137 ) She had indeed assigned no other ostensible pre- 
text for breaking off her own tieaty of mariiage with the archduke 
Charles, and subsequently with the dukes of Anjou and Alengon, than 
her determination not to suffer the mass to be celebrated even in her hus- 
band’s pnvate chapel It is worthy to be repeatedly inculcated on the 
readei, since so false a colour has been often employed to disguise the 
ecclesiastical tyranny of this reign, that the most clandestine exercise 
of the Romish worship was severely punished Thus we read m the 
life of Whitgift, that on information given that some ladies and others 
heard mass in the house of one Edwards by night, in the county of 
Denbigh, he being then bishop of Worcester and vice-president of 
Wales was directed to make inquiry into the facts , and finally was 
instructed to commit Edwards to close prison, and as for another 

1 Strype, u 3jo See too in voL iii App 68 , a senes of petitions intended to be offered to 
\he queen and parliament, about 1383 These came from the puntamcal mint, and show the 
dread that party entertained of JIary’s succession, and of a relapse into popery It is urged 
m these, that no toleration should be granted to the popish worship in pnvate houses Nor m 
fact had they much cause to complain that it was so Knox's famous intolerance is well 
hnown “ One mass,” he declared m preaching against Clary’s pnvate chapel at Hol> rood 
House, " uas more fearful unto him than if ten thousand armed enemies were landed in any 
part of the realm, on purpose to suppress the whole religion ’ M'Cne’s Life of Knov, vol 11 
p 24 In a conversation with Maitland he asserted most explicitly the duty of putting idolaters 
to death Id p 120 Notlnn" can be more sanguinary than the reformer’s spirit 111 this re 
markable mterview St Dominic could not have surpassed him It is strange to see men, 
P™|cssuig all the while our modern creed of chanty and toleration, extol these blood thirsty 
bull dogs of the sixteenth century The English puntans, though I cannot cite any passages 
M strong os the foregoing, were much the bitterest enemies of the catholics IVhen we read a 
letter from any one, such as Mr Topcliffe, very fierce against the latter, we may expect to find 
nim put m a word m favour of silenced ministers 

btrype s Annals, 1 582 Honest old Strype, who thinks church and State never m the 
Vs ronj, palls this ” a notable piece of favour " 
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person implicated, named Morice, “ if he remained obstinate, he might 
cause some kind of torture to be used upon him, and the like order they 
prayed him to use with the others ” ' But this is one of many instances, 
the events of every day, forgotten on the morrow, and of which no 
general historian takes account Nothing but the minute and patient 
diligence of such a compiler as Strype, who thinks no fact below his 
regard, could have preserved them from oblivion ^ 

It will not surprise those who have observed the effect of all per- 
secution for matters of opinion upon the human mind, that during this 
period the Romish party continued such in numbers and in zeal, as to 
give the most lively alarm to Elizabeth’s administration One cause of 
this was beyond doubt the connivance of justices of the peace, a great 
many of whom were secretly attached to the same interest, though it 
was not easy to exclude them from the commission, on account of their 
wealth and respectability ® The facility with which catholic rites can 

I Life of Whitgift, 83 See too p 99 » and Annals of Reformation, 11 631 , &c , also 
Hohngshed, ann 1574, ad imt 

^ An almost incredtole specimen of ungracious behaviour towards a Roman catholic gentle 
man is mentioned in a letter of TopclifTe, a man whose daily business was to hunt out and mo 
lest men for popery '^The next good news, but in account the highest, her majesty hath 
served God with CTeat zeal and comfortable examples for by her counal two notonous 
papists, young Romwwood, the master of Euston hall, where her majesty did he upon Sunday 
now a fortnight, and one Downes a gentleman, were both committed, the one to the town 
prison at Norwich, the other to the county prison there, for obstinate papistry and seven 
more gentlemen of worship were commuted to several houses in Norwich as prisoners t>vo ot 
the Lovels, another Downes, one Seningheld, one Parry, and two others not worth memory fot 
badness of belief 

** This Rookwood is a papist of kind [family] newly crept out of his late wardship Her 
majesty, by some means I know not, was lodged at his house, Euston, far unmeet for her 
highness nevertheless the gentleman brought into her presence by like device, her majesty 
gave him ordinary thanks for his bad house, and her fair hand to kiss but my lord chamber* 
kun nobly and gravely understanding that Rookwood was excommumcated for papistry, 
called him before him, demanded of him how he durst presume to attempt her royal presence, 
he, unfit to accompany any Christian person forthwith said he vns fitter for a pair of stocks, 
commanded him out of die court, and yet to attend her council s pleasure at Norwich he was 
committed And to dissyffcr [sic] the gentleman to the full, a piece of plate being missed m 
the court, and searched for m his hay house, in the hay nek such an image of our lady was 
there found, as for greatness, for gayness, and workmanship, I did never see a match and 
after a sort of country dances ended, in her majesty’s sight the idol was set behind the people 
who avoided she ratherseemed a beast raised upon a sudden from hell by conjunng than the 
picture for whom it had been so often and so long abused Her majesty commanded it to the 
fire, which m sight by the country folks was auickly done to her content, and unspeakable 
joy of every one but some one or two who had sucked of the idol s poisoned milk 

** Shortly after, a great sort of good preachers, who had been long commanded to silence for 
a little niceness, were licensed, and again commanded to preach a greater and more universal 
joy to the countries, and the most of the court than the disgrace of the papists and the gen- 
tlemen of those parts, being great and hot protestants, almost before by policy discredited and 
disgraced, were greatly countenanced 

“I was so happy lately, amongst other good races that her majesty did teil me of suu rj 
lewd papist beasts that have resorted to Buxton, ^ &c Lodge 11 188 30 Aug 1578 

This ropcliffe was the most implacable persecutor of his age In a letter to lord Burle)>,h, 
Strype iv 39 , he urges him to impnson all the pnncipal recusants, and especially wonen 
“ The farther off from their own family and friends the better " The whole fetter is curious 
as a specimen of the prevalent spint especially among the puritans, whom Topcliffe favoured 
Instances of the ill treatment expenenced by respectable families (the Fitzherberts and Fol- 
jambes), and even aged ladies, without any other provocation than their recusancy, may 1» 
found m Lodge, u 372 462 111 22 But those farthest removed from puntanism partook 

sometimes of the same tyrannous spirit Aylmer, bishop of London, renowned for his perse- 
cution of nonconformists, is said by Rishton de Schismate, p 319 , to have sent a young 
catholic lady to be whipped in Bndewell for refusing to conform If the authonty is sus 
picious (and yet I do not perceive that Rishton is a liar like Sanders), the fact is probable 

* Strype s Life of Smith 171 Annals, 11 631 636 m 479 and Append 170 The lost 
reference is to a list of magistrates sent up by the bishops from each diocese, with their cha 
racters Several of these but the wives of many more, were inclined to popery 
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be performed in secret, as before observed, was a still more importam, 
circumstance Nor did the voluntary exiles estabhshed in Flanders 
/emit their diligence m filling the kingdom with emissaries The 
object of many at least among them, it cannot for a moment be 
doubted, from the era of the bull of Pius V , if not earlier, was no- 
thing less than to subvert the queen’s throne. They were closely 
united with the court of Spam, which had passed from the character 
of an ally and pretended fnend, to that of a cold and jealous neigh- 
bour, and at length of an implacable adversary Though no war had 
been declared between Elizabeth and Philip, neither party had scrupled 
to enter into leagues with the disaffected subjects of the other Such 
sworn vassals of Rome and Spam as an Allen or a Persons, were just 
objects bf the English govermenPs distrust it is the extension of that 
jealousy to the peaceful and loyal which we stigmatize as oppressive, 
and even as impolitic ^ 

In conceit with the directing powers of the Vatican and Escunal, 
the refugees redoubled their exertions about the year 1580 Mary was 
now wealing out her years in hopeless captivity , her son, though they 
did not lose hope of him, had received a strictly protestant education , 
while a new generation had grown up in England, rather inclined to 
diverge more widely from the ancient religion than to suffer its restora- 
tion Such were they who formed the house of commons that met in 
1581, discontented with the seventies used against the puritans, but 
ready to go beyond any measures that the court might propose to 
subdue and extirpate popery Here an act was passed which, after 
repeating the former provisions that had made it high treason to 
reconcile any of her majesty’s subjects, or to be reconciled to the 
church of Rome, imposes a penalty of 20/ a month on all persons 
absenting themselves from church, unless they shall hear the English 
service at home such as could not pay the same within three months 
after judgment were to be impnsoned until they should conform The 
queen, by a subsequent act, had the power of seizing two thirds of the 
party’s land, and all his goods, for default of payment (23 Ehz c r 
and 29 Ehz c 6 ) These grievous penalties on recusancy, as the wilful 
absence of catholics from church came now to be denominated, were 


* Allen’s Admonition to the Nobility and People of England wntten m 1588, to promote the 
success of the Armada, is full of gross lies against the queen See an analysis of it in Lingard, 
note B B Mr Butler fully acknowledges, what indeed the whole tenor of historical docu 
ments for this rtim confirms, that Allen and Persons were actively engaged in endeavounng 
dethrone Elizidicth, by means of a Spanish force But it must, I think, be candidly con- 
fessed by protestants, that they had very little influence over the superior catholic laity And 
111 argument may be drawn from hence against those who conceive the political conduct of 
ptholics to be entirely swayed by their priests, when even in the sixteenth century the eflorts 
»f these able men, united with the head of their church, could produce so little effect Strypa 
»wns that iVllen’s book gave ofience to many catholics 111 560 Life of AVhitgift, 505 One 
Wnght of Douay answered a case of conscience, whether catholics might take up arms to 
assist the king of Spam against the queen in the negative Id 251 AjinaLs, 565 0 . his man 

though a known loyalist, and actually in the employment of the niinistrj, was afterwards kept 
in a disagreeable sort of confinement, in the dean of Westminster’s house, of which he com- 
plains with much reason Birch’s ^Icmotrs, vol u p 71 et aUbi Though it does not fall 
within the province of a wnter on the constitution to enlarge on Eliaabeth’s foreign policj , I 
must observe, in consequence of the laboured attempts of X)r Lingard to represent it as per- 
fecUy Machiavclian, and without any motive but wanton mahgmty, that, wiihrespect to Franco 
and Spain, and even Scotland, it was stnctly defensive and justified by the law of self prc-fr- 
vation though, in some of the means employed, she did not always adhere more sempulou'ly 
*Q good faith than her enemies 
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doubtless founded on the extreme difficulty of proving an actual cele- 
bration of their on n rites But they established a persecution which 
fell not at all short in principle of that for which the inquisition had 
become so odious Nor were the statutes meiely designed for terror’s 
sake, to keep a check over the disaffected, as some would pretend 
They were executed in the most sweeping and indiscnininating 
mannci, unless perhaps a few families of high rank might enjoy a 
connivance. ’ 

It had certainly been the desire of Elizabeth to abstain from capital 
punishments on the score of religion The first instance of a pnest 
suffering death by her statutes was m 1577, when one Mayne was 
hanged at Launceston, without any charge against him except his 
tehgion, and a gentleman who had harboured him w'as sentenced td 
imprisonment for life ^ In the next year, if we may trust the zealous 
catholic writers, Thomas Sherwood, a boy of fourteen years, was 
executed for refusing to deny the temporal power of the pope, when 
urged by his judges ® But m 1581 several seminary pnests from 
Flanders having been arrested, whose projects were supposed, perhaps 
not wholly without foundation, to be very inconsistent with their allegi- 
ance, it was unhappily deemed necessary to hold out some more con- 
spicuous examples of ngour Of those brought to tnal the most 
eminent was Campian, formerly a protestant, but long known as the 
boast of Douay for his learning and virtues (Strj'pe’s Parker, 375 ; 
This man, so justly respected, was put to the rack, and revealed 
through torture the names of some catholic gentlemen with whom he 
had conversed (Strype’s Annals, 11 644.) He appears to have been 
indicted, along with several other priests, not on the recent statutes, 
but on that of 25 Edw III for compassing and imagining the queen’s 
death Nothing that I have read affords the slightest proof of 
Campian’s concern in treasonable practices, though his connections, 
and profession as a jesuit, render it by no means unlikely If we may 
confide m the published trial, the prosecution was as unfairly con- 
ducted, and suppoited by as slender evidence, as any perhaps which 
can be found in our books < But as this account, wherein Campian’s 
language is lull of a dignified eloquence, rather seems to have been 
compiled by a paitial hand, its faithfulness may not be above suspicion 
For the saffie reason I hesitate to admit his alleged declarations at the 
place of execution, where, as well as at his tnal, he is represented to 
have expressly acknowledged Elizabeth, and to have prayed for her as 
his queen de facto and de jute For this was one of the questions 
propounded to him before his tnal, which he refused to answer, in 
such a manner as betrayed his way of thinking Most of those inter- 


^ Strype's Whitgift, p 117 ^ and other Tuthontics passim. 

3 Gimden, Lingard Two others suffered at lybum not longr afterwards for the same 
offence HoUn^hed, 34^ See in Butler s Mem of Cathohes, vol m p 383 f an affecting 
nairative, from Dodds Church History, of the suffering of Mr Tregian and his family, the 
gentleman whose chaplam Mayne had l^en I see no cause to doubt its truth 
3 Kibadeneira, Continuatio Snnden et Rishtom de Schismate Anghcano,p zii Philopater, 
p 247 This circumstance of Sherwood s age is not mentioned by Stowe , nor does Dr 
Lingard advert to it No woman was put to death under the penal code, so far as I remember 
which orit5eirdLst)ngnishec> the persecution from that of Mary, and of the house of Austnn m 
Spam and the Netherlands 
* Spite Tri:^ s, loso , front the Phcem\ Britan piciis 
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rogatcd at the same time, on being pressed whether the queen was 
their lawful sovereign whom they were bound to obey, notwithstanding 
any sentence of deprivation that the pope might pronounce, endea- 
voured, hke Campian, to evade the snare. A few, who uneqmvocally 
isclaimed the deposing pow er of the Roman see, were pardoned.' It 
IS more honourable to Campian’s memory, that we should reject these 
pretended declarations, than imagine him to have made them at the 
expense of his consistency and mtegnty For the pope’s nght to 
deprive longs of their crowns was m that age the common creed of the 
Jesuits, to whose order Campian belonged , and the continent was full 
of wntmgs pubhshed by the Engbsh exiles, by Sanders, Bnstow, 
Persons, and Allen, against Elizabeth’s unlaw fid usurpation of the 
throne. But many avaded themselves of what w’as called an explana- 
tion of the bull of Pius V , given by his successor Gregory XIII , 
namely, that the bull should be considered as always m force against 
Elizabeth and the heretics, but should only be binding on cathohcs 
when due execution of it could be had.- This was designed to satisfy 
the consciences of some papists in submitting to her government, and 
taking the oath of allegiance. But in thus granting a permission to 
dissemble, m hope of better opportunity for rev olt, this mterpretation 
was not likely to tranquiUise her councd, or conciliate them towards 
the Romish party The distinction, however, between a kmg by pos- 
session and one by right, was neither heard for the first nor for the last 
time, in the reign of Ehzabeth. It is the lot of every government that 

State Tnals, i 1078 Butler’s Enjlish Catholics, 1. 184 244 l.m?ard, vS 182 , whose 
remarts are just and candid A tract, of which I have only seen an Italian translation, printed 
at Slacerata m I3SS1 entitled Histona del glonoso martino di diaoito sacerdoti e un sccolare, 
fatu mcnre la Inghiltena per la confessionc e difcnsione della fede cattoLca, b> no means 
asserts that he aclmowledged Elizabeth to be queen de jure, but rather that he icfused to give 
an opinion as to her right. He pia>ed however for her asa queen “ lo ho pregato, e prego 
perlei All’ oiail Signor Howardo ii doraando per qual regina cghpregas>e se per Elisabettaf 
A 1 quale nspo^e. Si, per Elisabetta.” ilr Euder quotes this tract in English 
The tnala and deaths of Campian and his asKKiates are told m the continuation of Holing- 
shed, with a savageness and bigotry which, I am very sure, noscnbe for the Inquisition could 
have surpassed, p 456 But it is plain, even from this account, that Campian owned Eliza- 
beih as queen See particulars p 448 , for ihe insulliDg manner in which this wnter describes 
thepaius fortitude of these butchered ecclesiasucs 
* Strype, u 637 Butler’s Eng Cathohcs, u 156 The earl of Southampton asV^d Hairy’s 
ambassador, bishop Lesley, whether, after the bull, he could in conscience obey Elizabeth 
Lesley answered, that as longas she was the stronger he ought to obey her ilunJen, m 30 
The writer quoted before by the name of Andreas Pmlopater [Persons, translated by CrcsS- 
well according to Mr Butler, vol ui p 2j5 ), after justifynng at length the resistance of the 
Lea m.e to Henry IV , adds the fo'Iowangrcinarlmb’e paragraph “Hmc etiam infert univ ersa 
theo'ogcrum et junscoosultorum schola, et Cst certum et de fide, quemcunque pnnapem. 
chnsoamim, si a religione cathohca manifeste deSezent, et ahos avocare voluent, eiaderc 
staum omm polestate et digmtate, ex ipsa vt juris turn divini t urn humani, hocque ants omnem 
scntenoam supanni postons ac judicis contra ipsum prohitam et subdues quoscunque hberos 
essc ab omm juiamenn obligatioae quod ei de obedicaua tanquam pnnapi legmmo pncstitis- 
sent, posseque et debere (si vires habAn ) istiusmodi homineni, tanquam apostatam, hicrcticuia, 
ac Cnnsu domim desertorem, et inimicum reipanhcc sux, hostemque ex homnum chnsuan- 
orum donunaiu ejicere ne alios infioat, vel suo cxcmplo ant impeno a fide avertat,” p. 149 
He quotes four author ties for this m the margin, from the worLs of divines or economists. 

This b"Oad duty, however ofexpellinga heretic sov ereign, he qualifies by two conditions 
first, that the subjects should have the power, “ ut vires habeant idoneas ad hoc subdui ” 
secondly that the here^ be urdeniable. There can, in truth, be no doubt that the allegiance 
to the queen by the seminary pnists and Jesuits, and as far as their infiaerce ex- 
tended, by all cmholics, was with this reservation — I they should be strong enough to throw 
it oil, S« the same tract, p_aa9 But after all, wnen we corre fairly to Consider it, is not 
this the case with every d i viti ected party in every state ’ a good reason fur watchfulness, but 
none for extenraaauoa. 

2 ♦ 



ri6 Public Executions nitwo OHS , hut Torture rate 


IS not founded on the popular opinion of legitimacy to receive only 9 
precarious allegiance Subject to this reservation, which was prettv 
generally known, it does not appear that the priests or other Roman 
catholics, eKamined at various times during this reign, are more 
chargeable with insincerity or dissimulation than accused persons 
generally are 

The public executions, numerous as they were, scarcely form the 
most odious part of this persecution The common law of England 
has always abhorred the accursed mysteries of a prison-house , and 
neither admits of torture to extort confession, nor of any penal infliction 
not warranted by a judicial sentence But this law, though still sacred 
in the courts of justice, was set aside by the privy council under the 
Tudor line The rack seldom stood idle m the Tower for all the latter 
part of Elizabeth’s reign ' To those who remember the annals of their 
country, that dark and gloomy pile affords associations not quite so 
numerous and recent as the Bastile, yet enough to excite our hatred 
and horror But standing as it does in such striking contrast to the 
fresh and flourishing constructions of modem wealfi, the proofs and 
the rewards of civil and religious liberty, it seems like a captive tyrant, 
reserved to grace the triumph of a victorious republic, and should 
teach us to reflect in thankfulness, how highly we have been elevated 
in virtue and happiness above our forefathers * 

Such excessive seventies under the pretext of treason, but sustained 
by very little evidence of any other oflence than the exercise of the 
catholic ministry, excited indignation throughout a gieat part of 
Europe The queen was held forth in pamphlets, dispersed every 
where from Rome and Douay, not only as a usurper and heretic, but a 
tyrant more ferocious than any heathen persecutor, for inadequate 
parallels to whom they ransacked all former history ® These exaggera- 
tions, coming from the very precincts of the inquisition, required the 
unblushing forehead of bigotry , but the charge of cruelty stood on too 


1 Rishton and Ribadeneira Sec in Lingard, note U , a speciScation of the different 
kinds of torture used in this reign 

The government did not pretend to deny the employment of torture But the puritans, eager 
as they were to c^ert the utmost seventy of the law against the professors of the old religion, 
had more regard to civil liberty than to approve such a violation of it Beal, clerk of the council, 
wrote about 1585, a vehement book against the ecclesiastical system, from which Whitgift picks 
out vanous enormous propositions, as he thinks them one of which is, “ that he condemns 
without exception of any cause, racking of gnevous offenders as being cruel, barbarous, con 
trary to law, and unto the hberty of English subjects. Strype s Whitgift, p 212 
3 There is no line in Homer which I repeat more frequently, or with greater pleasure than 
the boast of Sthenelus,— 

Hjtetr Tot TraT^piov fiey a/itlvoves eux6/J.eO’ eTvai 
This IS a truth which the impartial studj of history persuades us and yet, like other truths 
It has Its limitations ’ 

’ The persecution of catholics in England was made use of as an argument against permitting 
Henry iV to reign in France as appears by the title of a tract published in 1586 Avertisse- 
ment des cathohques, Anglois aux tran^ois cathohques du danger ou ils sont de perdre leur 
religion, et d experimenter, comme eii Angletcrrc la cruautd des mimstres, s ils recoivent h la 
couronne un roy qui soit hcretique It is in the British Museum 
One of the attacks on Elirabcth deserves some notice, as it has lately been revived In the 
statute 13 Eliz. an expression is used, “ her majesty, and the natural issue of her body,” m- 
stead of the more common legal phrase, “ lawful issue ’ This prokibly was adopted by the 
queen out of prudery, as if the usual term implied the possibility of her having unlawful issue 
But the papistical libellers put the most absurd interpretation on the word ‘“natur^,” as if it 
was meant to secure the succession for some imaginary bastards by Leicester And Dr Lin- 
gard IS not ashamed to insinuate the same suspicion, vol viii p. 81, note Surely what was con 
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many facts to be passed over, and it was thought expedient to repel it 
by two remarkable pamphlets, both ascnbed to the pen of lord Burleigh. 
One of these, entitled “ The Execution of Justice in England for Main- 
tenance of Public and Private Peace,” appears to have been published 
in 1583 It contains an elaborate justification of the late prosecutions 
for treason, as no way connected uath religious tenets, but grounded 
on the ancient laws for protection of the queen’s person and govern- 
ment from conspiracy It is alleged that a vast number of catholics, 
whether of the laity or pnesthood, among whom the depnved bishops 
are particularly enumerated, had lived unmolested on the score of their 
faith, because they paid due temporal allegiance to their sovereign 
Nor were any indicted for treason, but such as obstinately maintained 
the pope’s bull depriving the queen of her crown And even of these 
offenders as many as after condemnation would renounce their traitor- 
ous pnnciples, had been permitted to live, such i/as her majesty’s 
unwillingness, it is asserted, to have any blood spilled without this just 
aud urgent cause proceeding from themselves But that any matter of 
opinion, not proved to have ripened into an overt act, and extorted 
only, or rather conjectured, through a compulsive inquiry, could 
sustain, m law or justice, a conviction for high treason, is what the 
author of this pamphlet has not rendered mamfest ^ 

A second and much shorter paper bears for title, “ A Declaration of 
the favourable dealing of her Majesty’s Commissioners, appointed for 
the examination of certain traitors, and of tortures unjustly reported to 
have been done upon them for matter of religion ” Its scope was to 
palliate the imputation of excessive cruelty with which Europe was 
them resounding Those who revere the memory of lord Burleigh must 
blush for this pitiful apology “ It is affirmed for truth,” he says, “ that 
the forms of torture in their severity or rigour of execution have not 
been such and in such manner performed, as the slanderers and sedi- 
tious libellers have published And that even the pnncipal offender, 
Campian himself, who was sent and came from Rome, and continued 
here in sundry comers of the realm, having secretly wandered in the 
greater part of the shires of England in a disguised suit, to be intent 
to make special preparation of treasons, was never so racked but that 
he was perfectly able to walk and to write, and did presently write and 
subscribe all his confessions The queen’s servants, and warders, 

genial to the dark malignity of Persons, and the blind frenzy ot Whital er, does not become 
the good sense, I cannot say the candour, of this >vnter 
It IS true that some not prejudiced against Elizabeth, have doubted whether Cupids fiery 
dart ' vv-as as effectually quenched m the “chaste beajns of the v\atery moon/* as her poet 
Inumates This I must leave to the reader’s judgment She certainly went stniigc lengths 
of indcUcacy But, if she might sacrifice herself to the queen of Cmdus and Paphos, slic w^as 
unmercifully severe to those about her, of both sexes, who showed any meUnaUon to that wor- 
ship though under the escort of Hymen hliss Aikin, m her well wntten and interesting 
Memoirs ot the Court of Elizabeth, hi collected several instances from Hirrington and Birch 
It is by no means true, as Dr Lingard asserts, on the authority of one Faunt, an austere 
puritan, that her court \va:> dissolute, comparatively at least walh the general character of courts, 
^ough neither was itas virtuous as the enthusiasts of the Elizabethan period suppose 
^ Somers* Tracts, i 189. Strype. 111 205 205 480 Str^Tie sa>s tliat he hadscen the manu 
sc^pt of this tract m lora Burle^hs handwriting It was answered b> cardinal Allen, to 
whom a ri ply was made by poor Stubbe, after he had lost his right hand An It^ian trmsla 
uon of the Execution of Justice was published in lyjndon m 1584 This shows how 
the que^ was to repel Uic cliarges of cruelty, which she mast have felt to be not who uiv 
fuundeU 
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whose office and act it is to handle the rack, weie ever by those that 
attended the examinations specially charged to use it in so chaiitable 
a manner as such a thing might be None of those who were at any 
time put to the rack,” he proceeds to assert, “ were asked, dunng their 
torture, any question as to the points of doctrine , but merely concern- 
ing their plots and conspiracies, and the persons with whom they had 
had dealings, and what was their own opinion as to the pope’s right to 
deprive the queen of her crown Nor was any one so racked until it 
was rendered evidently probable by former detections or confessions 
that he was guilty , nor was the torture ever employed to wring out 
confessions at random , nor unless the party had first refused to de 
dare the truth at the queen’s commandment” Such miserable excuse' 
serve only to mingle contempt with our detestation (Somers’ Tracts, 
p 209 ) But It IS due to Elizabeth to observe, that she ordered the 
torture to be disused and upon a subsequent occasion, the quartering 
of some concerned m Babmgton’s conspiracy having been executed 
with unusual cruelty, gave directions that the rest should not be taken 
down from the gallows until they were dead (State Trials, 1 1 160 ) 

I should be reluctant, but for the consent of several authorities, to 
ascribe this little tract to lord Burleigh, for his honour’s sake But we 
may quote with more satisfaction a memorial addressed by him to the 
queen about the same year, 1583, full not only of sagacious, but just 
and tolerant advice “ Considering,” he says, “ that the urging of the 
oath of supremacy must needs, in some degiee, beget despair, since in 
the taking of it, he [the papist] must either think he doeth an unlawful 
act, as, without the special grace of God, he cannot think otherwise, 01 
else, by refusing it, must become a tiaitor, which, before some hurt 
done, seemeth hard , I humbly submit this to your excellent considera- 
tion, whether, with as much security of your majesty’s person and 
state, and more satisfaction for them, it m ere not better to leave the 
oath to this sense, that whosoever would not bear anns against all 
foreign pnnces, and namely the pope, that should in any way invade 
jour majesty’s dominions, he should be a traitor For, hereof, this 
commodity will ensue, that those papists, as I think most papists 
would, that should take tins oath, would be divided from the great 
mutual confidence ivhich is now between the pope and them, by 
reason of their great afflictions for him , and such priests as would 
refuse that oath then, no tongue could say for shame that they suffer 
for religion, if they did suffer 

“ But here it may be objected, they would dissemble and equivocate 
with this oath, and that the pope would dispense with them in that 
case Even so may they with the present oath both dissemble and 
equivocate, and also have the pope’s dispensation for the present oath, 
as well as for the other But this is certain, that whomsoever the 
conscience, or fear of breaking an oath doth bind, him would that oath 
bina And that they make conscience of an oath, the trouble, losses, 
and disgraces that thej suffer for refusing the same do sufficiently 
testify , and you know that the perjury of either oath is equal ” 

These sentiments are not such as bigoted theologians were then, 
or have been since, accustomed to entertain “ I account,” he says 
afterwards, “that putting to death does no ways lessen them , since 
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fte find, by expenence, that it worketh no such effect, but, hke hydra’s 
heads, upon cutting off one, seven grow up, persecution being ac- 
counted as the badge of the church and therefore they should never 
have the honour to take any pretence of martyrdom in England, where 
the fulness of blood and greatness of heart is such that they will even 
for shameful thmgs go bravely for death , much more, when they think 
themselves to climb heaven, and this vice of obstmacy seems to the 
common people a divme constancy , so that for my part I wish no 
lessemng of Aeir number, but by preachmg and by education of the 
j ounger under schoolmasters ” And hence the means he recommends 
for keepmg do^vn popery, after the encouragement of dihgent preachers 
and schoolmasters, are, “ the taking order, that, from the highest 
counsellor to the lowest constable, none shall have any charge or 
office but such as will really pray and commumcate m their congrega- 
tion accordmg to the doctrme receiv ed generally mto this realm , ’’ and 
next, the protection of tenants against their popish landlords, “ that 
they be not put out of their hving, for embracmg the established reli- 
gion ” — “ This,” he say's, “ would greatly bind the commons’ hearts unto 
you, m whom indeed consisteth the power and strength of your realm, 
and It will make them less, or nothmg at all, depend on their landlords 
And although there may hereby grow some wrong, which the tenants 
upon that confidence may offer to their landlords, yet those wrongs are 
very easily, even with one wnnk of your majesty’s, redressed , and are 
nothing comparable to the danger of having many thousands depend- 
in^n the adverse party ” (Somers’ Tracts, 164-) 

^e stnctness used with recusants, which much increased from 1579 
or 15S0, had the usual consequence of persecution, that of multiplying 
hypocrites For, in fact, if men will once brmg themselves to comply, 
to take all oaths, to practise all conformity, to oppose simulation and 
dissimulation to arbitrary inquines, it is hardly possible that any govern- 
ment should not be baffled. Fraud becomes an over-match for power 
The real danger meanwhile, the internal disaffection, remains as before, 
or is aggravated The laws enacted against popery were precisely 
calculated to produce this result Many mdeed, especially of the 
female sex, whose rehgion, lying commonly more m sentiment than 
reason, is less ductile to the sophisms of worldly wisdom, stood out 
and endured the penalties But the oath of supremacy w as not refused, 
the v\orship of the church was frequented, by multitudes who secretly 
repined for a change , and the council, whose fear of open enmity had 
prompted their first seventies, were led on by the fear of dissembled 
resentment to devise yet further measures of the same land. Hence, 
in 15S4, a law was enacted, enjoining all Jesuits, seminary pnests, and 
other pnests, whether ordained within or without the kingdom, to 
depart from it within forty days, on pam of bemg adjudged traitors. 
The penalty of fine and unpnsonment at the queen’s pleasure was 
inflicted on such as know ing any pnest to be within the realm should 
not discover it to a magistrate. This seemed to fill up the measure of 
persecution, and to render the longer preservation of this obnoxious 
religion absolutely impracticable. Some of its adherents presented a 
petition against this bill, praymg that they might not be suspected of 
disloyalty' on account of refrainmg from the pubhc worship, which 
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they did to avoid sin , and that their priests might not be banished 
from the kingdom i And they all very justly complained of this 
determined oppression The queen, without any fault of theirs, they 
alleged, had been alienated by the artifices of Leicester and Walsing- 
ham Snares were laid to involve them unawares m the guilt of 
treason , their steps were watched by spies , and it became intolerable 
to continue m England Camden, indeed, asserts that counterfeit 
letters were pnvately sent in the name of the queen of Spots or of the 
exiles, and left in papists’ houses ^ A general inquisition seems to have 
been made about this time , but whether it was founded on sufficient 
grounds of previous suspicion, we cannot absolutely determine The 
earl of Northumberland, brother of him who had been executed for 
the rebellion of 1570, and the earl of Arundel, son of the unfortunate 
duke of Norfolk, were committed to the Tower, where the former put 
an end to his own life, (for we cannot charge the government with an 
unproved murder) , and the second, after being condemned for a 
traitorous correspondence with the queen’s enemies, died in that 
custody But whether or no some conspiracies (I mean more active 
than usual, for there was one perpetual conspiracy of Rome and Spam 
dunng most of the queen’s reign,) had preceded these severe and un- 
fair methods, by which her ministry counteracted them, it was not long 
before schemes, more formidable than ever, were put m action against 
her life As the whole body of catholics were irntated and alarmed 
by the laws of proscnption against their clergy, and by the heavy 
penalties on recusancy, which, as they alleged, showed a manifest 
purpose to reduce them to poverty so some desperate men saw no 
surer means to rescue their cmse than the queen’s assassination One 
Someiville, half a lunatic, and Parry, a man who, long employed as a 
spy upon the papists, had learned to serve with sincerity those he was 
sent to betray, were the first who suffered death for unconnected plots 
against Elizabeth’s life ^ More deep-laid machinations were earned on 
by several catholic laymen at home and abroad, among whom a 

I Strype, in Shelley though notonousW loyal, and frequently employed by Burleigh, 

i^'as taken up and examined befoie the council (or prepanng this petition 

^ P 591 Proofs of the text arc too numerous for quotation, and occur continually to a 
reader of Strype’s 2d and 3d vols In vo! 3 App 158 we have a letter to the queen from one 
Antony Tyrrel, apnest, who seems to have acted as an informer, wherein he declares all his 
accusations of catholics to be false Uhis man had formerly professed himself aprotestant, 
and returned afterwards to the same religion so that his veracity may be dubious. So, a 
little further on, we find in the same collection, p 250 a letter from one Bennct, a pnest, to 
lord Arundel, lamenting the false accusations he had given in apainst him, and craving pardon 
It IS always possible, as I have just hiuted, that these retractations may be more false tnan the 
charges But ministers who employ spies, %\ithout the utmost distrust of their information, are 
sure to become their dupes, and end by the most violent injustice and tyranny 

® Thench catholics compounded for their recusancy by annual payments, which were of 
^ome consideration m the queen s rather scanty revenue A list of such recusants, and of the 
annual fines paid by them in 1594, is published m Strype, iv 197 but is plamly "very imper- 
fect The total was 3323^ u A few paid as much as 141^ per annum The average 

seems however to have been about zol Yol in App 153 see also p 258 Probably these 
compositions, though oppressive, were not quite so serious as the catholics pretended 

* Pany seems to have been pnvately reconciled to the church of Rome about 1580 after 
which he continued to correspond with Cecil, but generally recommending some catholics to 
mercy He says, in one letter, that a book pnnted at Rome. De Persccutione Anglicanzc, had 
raised a barbarous opinion of our cruelty and that he could wish that in those cases it might 
please her majesty to pardon the dismembcnng and drawing Strype, xii 260 He sat after- 
wards m Me parliament of 1584, taking of course the oath of supremacy, where he alone op- 
posed the act against cathohe pnests. Pari, Hist 822. 'Whether he were actually guilty of 
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brother of lord Paget was the most prominent ’ These hadm view two 
objects, the dehverance of Mary, and the death of her enemy Some 
perhaps who were engaged m the former project did not give countenance 
to the latter. But few, if any, ministers have been better served by their 
spies than Cecil and Walsmgham. It is surpnsing to see how every 
lettei seems to have been mtercepted, every thread of these conspiracies 
unravelled, every secret revealed to these wse counsellors of the queen 
They saw that while one hved, whom so many deemed the presumptive 
heir, and from whose succession they anticipated, at least m possibility, 
an entire reversal of all that had been wrought for thuty years, the 
queen was as a mark for the pistol or dagger of every zealot. And 
fortunate, no question, they thought it, that the detection of Babing- 
ton’s conspiracy enabled them with truth, or a semblance of truth, to 
impute a participation m that enme to the most dangerous enemy, 
whom for their mistress, their religion, or themselves, they had to ap- 
prehend. 

Mary had now consumed the best years of her life in custody , and, 
though still the perpetual object of the queen’s vigilance, had peihaps 
gradually become somewhat less formidable to the protestant interest 
Whether she would have ascended the throne, if Elizabeth had died 
during the latter years of her impnsonment, must appear very doubtful, 
when we consider the increasing strength of the pun tans, the antipatny 
of the nation to Spam, the prevailing opinion of her consent to 
Damle/s murder, and the obvious expedient of treating her son, now 

plotting n^nst the queen's life, for this part of his treason ne denied at the scaffold, I cannot 
say, but bis speech there made contained some very good advice to her The imnistry gar- 
bled this before its publication in Hohngshed and other books but Strype has preserved a 
genuine copy vol ui App loe It is plain that Pany died a catliohc though some late 
writers of that comtnumon have tried to disclaim him Dr Lingard, it may be added, admits 
that there were manv schemes to assassinate Elizabeth, though be will not confess any nar- 
ticular instance “There exists" he says, “in the archives at Simancas several notices of 
such offers ’’ P 384 

t It might be inferred from some authorities that the catholics had become in a great degree 
disaffected to the queen about 1584, in consequence of the extreme rigour practised against 
them In a memoir of one Cnchton, a Scots jcsuit, iniended to show the easmess of invading 
England, he sajs, that “ all the catholics vvalhout exception favour the enterprise , first, for the 
sake of the restitution of the catholic faith secondly, for the right and interest which the 
queen of Scots has to the kingdom, and to deliver her out of prison thirdly, for the CTeat 
trouble and misery they endured more and more, being kept out of all employments, and dis- 
honoured m their own countries and treated with great mjustice and partiality when they 
have need to recur to law and also for the execution of the laws touching the confiscation of 
their goods in such sort as in so short time would reduce the catholics to extreme povcrt> ' 
Strype, 111 415 And in the report of the earl of Northumberland s treasons, laid before the 
star-chamber, we read that “ Throckmorton said, that the bottom of tius enterprise, which was 
not to be known to many, was, that if a toleration of religion might not be obtained without 
alteration of the government, that then the government should be altered, and the queen re 
moved " Somers’ Tracts, vol i p eod Further proofs that the ngour used towards the 
catholics was the great means for promoting Philips designs occur m Birchs Memoirs ol 
Elizabeth, i 82 ct alibi 

We have also a letter from Persons in England to Allen in lySd, giving a good account of 
the zeal of the catholics, though a v cry bad one of their condition through sev ere impnsonment 
and other ill treatment Stry’pe, ui 412 and App 151 Rishton and Ribadcncira bear te.sti- 
mony that the persecution had rendered the laity more zealous and smcerc. De Sclusmalc, i 
in 320 , and 1 iv 53 

Yet to all this we may oppose their good conduct in the year of the Spanish Armada, and fa 
generd dunng the queen’s reign which proves that the loyalty of the mam body was more 
hrm than their leaders wished or their enemies beheved However, if any of my readers 
should incline to suspect that there was more disposition among Jus part of the commumty to 
throw off their allegiance to the queen altogether than I have admitted, he may possibly bem 
the tight and I shall not impugn his opmions, pronded he concurs in attnbuimg the whole or 
nearly the whole, of this disalTecuon to her unjust aggressions on the hberty of consaence 
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i-dvancmg to manhood, as the representative of her clainu The new 
projects imputed to her friends even against the queen’s life exasperated 
the hatred of the protestants against Mary An association was 
formea in 1584, the members of which bound themselves by oath “ to 
withstand and pursue, as well by force of arms, as by all other means 
of revenge, all manner of persons, of whatsoever state they shall be, 
and their abettors, that shall attempt any act, or counsel, or consent 
to any thing that shall tend to the harm of her majesty’s royal person, 
and never to desist from all manner of forcible pursuit against such 
persons, to the utter extermination of them, their counsellors, aiders, 
and abettors And if any such wicked attempt against her most royal 
person shall be taken in hand or procured, whereby any that have, 
may or shall pretend title to come to this crown by the untimely death 
of her majesty so wickedly procured, (which God of his mercy forbid ) 
that the same may be avenged, we do not only bind ourselves both 
jointly and severally never to allow, accept or favour any such 
pretended successor, by whom or for whom any such detestable acf 
shall be attempted or committed, as unworthy of all government m 
any Christian realm or civil state, but do also further vow and promise, 
as we are most bound, and that in the presence of the eternal and 
everlasting God, to prosecute stick person or persons to death, with our 
joint and particular forces, and to act the utmost revenge upon them, 
that by any means we or any of us can devise and do, or cause to be 
devised and done for their utter overthrow and extirpation ” (State 
Trials,! 1162) 

The pledge given by this voluntary association received the sanction 
of parliament in zit act “ foe the security of the queen’s person, and 
contmuance of the realm in peace ” This statute enacts, that if any 
invasion or rebellion should be made by or for any person pretending title 
to the crown after her majesty’s decease, or if any thing be confessed or 
imagined tending to the hurt of her person with the prmty of any such 
person, a number of peers, privy counsellors, and judges, to be com- 
missioned by the queen, should examine and give judgment on such 
offences and all circumstances relating thereto , after which judgment 
all persons against whom it should be published should be disabled for 
ever to make any such claim (27 Eliz c 1 ) I omit some further 
provisions to the same effect, for the sake of brevity But we may 
remark, tliat this statute differs from the associators’ engagement, m 
omitting the outrageous threat of pursuing to death any person, 
whether privy or not to the design, on whose behalf an attempt against 
the queen’s life should be made The mam intention of the statute 
was to procure, in the event of any rebelhous movements, what the 
queen’s counsellors had long ardently desired to obtain from her, an 
absolute exclusion of Mary from the succession But if the scheme of 
assassination devised by some of her desperate partisans, had taken 
effect, however questionable might be her concern in it, I have little 
doubt that the rage of the commons would, with or without some pro- 
cess of law, have instantly avenged it in her blood This was, in the 
language of parliament, their great cause , an expression ivhich, though 
It may have an ultimate reference to the general interest of religion, 

IS never applied, so far as I remember, but to the punishment of Mary, ^ 
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^\hicli they had demanded m 1572, and now clamoured for in 15S6 
The addresses of both houses to the queen, to carry the sentence * 
passed by the commissioners into effect, hei e\"asive answers and 
feigned reluctance, as w ell as the strange scenes of hj pocnsy which 
she acted after^\aTds, are well-known matters of history, upon which it 
IS unnecessary to dwell No one aviU be found to excuse the hollow 
affectation of Elizabeth , but the famous sentence that brought Mary 
to the scaffold, though it has certainly left m popular opmion a darker 
stain on the queen’s memory than any other transaction of her life, if 
not capable of complete vmdication, has at least encountered a dispro- 
portioned censure. 

It is of course essential to any kind of apology for Elizabeth in this 
matter, that Mary should ha\ e been assenting to a conspirac}' against 
her life. For it could be no real crime to endeavour at her own dehver- 
ance , nor, under the circumstances of so long and so unjust a deten- 
tion, w'ould even a conspiracy against the aggressor’s pow er afford a 
moral justification for her death. But though the proceedings against 
her are by no means exempt from the shameful breach of legal rules, 
almost universal in trials for high treason dunng that reign, the wit- 
nesses not having been examined m open court , yet the depositions of 
her two secretanes, joined to the confessions of Babington and other 
conspirators, form a body of evndence, not indeed irresistibly convmc- 
ing, but far stronger than we find m mam instances where condemna- 
tion has ensued And Hume has alleged sufficient reasons for be- 
lieving Its truth, denved froih the great probability of her concumng 
in any scheme against her oppressor, from the certainty of her long 
correspondence with the conspirators, (who, I may add, had not made 
any difficulty of hinting to her their designs against the queen’s life,’) 
and from the deep guilt that the falsehood of the charge must inent- 
ably attach to sir Francis Walsingham.- Those at least who cannot 
acquit the queen of Scots of her husband's murder will hardly imagine 
that she would scruple to concur m a cnme so much more suscefi- 
tible of e.xtenuation, and so much more essential to her interests But 
as the proofs are not perhaps complete, w e must hy pothetically as- 
sume her guilt, m order to set this famous problem m the casuistry 
of public law upon its proper footing 

1 In Xlurdens Slate Papers ue base abundant evidence of Marj's acquaintance with the 
plots 50U1J forward m 1535 and 1536 against Elizabeths government, if notmth those for her 
assa — ination But Thomas Morgan, one of the most active conspirators, v— ites to her, 5th 
Tulj 15S6 — “ There be some good members that attend opportunit> to do the queen of 
England a p ece of service, which I trust wall quiet man> thmgs, if it shall please Grxi to lay 
ais assistance to the cause, for the wluch I praj dailj " p. 530 In her answer to ihu leuer, 
she does not advert to this hint, but mentions Babmgtoa as in correspondence #ith her At her 
trial she denied all commumcation with him 

^ It may probably be answered to this, that if the leUer signed bv WaLmgham as well as 
Davison to sir Amias Paulet, urging him “ to find out some wuy to shorten the luc of the Scots 
queen,’ be genuine, which cannot perhaps be justly questioned (though it is so in the Biog 
Brit, art Walsi guavi note O 1 , it will be difficult to give him credit for any scrupulo.i .nes> 
v^th respect to Mary But, without enun-ly justifying this letter, it is proper to remarh, what 
the Manan party choose to overlooh, that it was vv ntten after the sentence, during the queen’s 
^lous scenes of grimace when some might aigue, though erroneously, that, a legal trial 
^ving passed, the formal rrethod of putting ine prisoner to death might, m so peculiar a case, 

M dispi^ed with. This wms Elizabeth’s own wish, in order to sa eherreputatioa, and enable 
vS obloquy on her servants which by Paulet s prudence ard honour m refusing 

to obev her by prumely murdering his prisoner, she wai rcducoi to do m a very b.jigliag and 
scanuaiuus manutr 
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It has been said so often, that few perhaps wait to reflect whether it 
has been said with reason, that Mary, as an independent sovereig”, 
was not amenable to any English jurisdiction This, however, does 
not appear unquestionable. By one of those principles of law, which 
may be c^llled natural, as forming the basis of a just and rational jims- 
prudence, every independent government is supreme within its own 
temtory Strangers, voluntanly resident within a state, owe a tempo- 
rary allegiance to its sovereign, and are amenable to the junsdiction 
of Its tribunals , and this pnnciple, which is perfectly conformable to 
natural law, has been extended by positive usage even to those who 
are detained m it by force Instances have occurred very recently m 
England, when pnsoners of war have suffered death for cnmmal 
offences , and if some have doubted the propnety of carrymg such 
sentences into effect, where a penalty of unusual seventy has been 
inflicted by our municipal law, few, I beheve, would dispute the fitness 
of punishing a pnsoner of war for wilful murder in such a manner as 
the general practice of civil societies, and the prevailing sentiments of 
mankind agree to point ouL It is certainly true, that an exception to 
this rule, incorporated with the positive law of nations, and established, 
no doubt, before the age of Elizabeth, has rendered the ambassadors 
of -Sovereign pnnees exempt, m all ordinary cases at least, from 
cnmmal process Whether, however, an ambassador may no> be 
brought to punishment for such flagrant abuse of the confidence which 
is implied by receivmg him, as a conspiracy against the hfe itself of 
the pnnee at whose court he resides, has been doubted by those writers 
who are most inclined to respect the privileges with which courtesy 
and convenience have invested him ^ A sovereign, during a temporary 
residence m the temtories of another, must of course possess as ex- 
tensive an immunity as his representative, but that he might, m such 
circumstances, frame plots for the prince’s assassination with impunity, 
seems to take for granted some pnnciple that I do not apprehend 

But whatever be the pnvilege of inviolability attached to sovereigns. 
It must, on every rational ground, be confined to those who enjoy and 
exercise dominion in some independent temtory An abdicated or 
deihroned monarch may preserve his title by the courtesy of other 
states, but cannot rank with sovereigns in the tribunals ivhere public 
law IS administered I should be rather surpnsed to hear any one 
assert that the parliament of Pans was incompetent to try Christina 
for the murder of Monaldeschi And, though we must admit that 
Maty’s resignation of her crown was compulsory, and retracted on the 
first occassion , yet after a bventy years’ loss of possession, when not 
one of her former subjects avowed allegiance to her, when the king of 
Scotland had been so long acknowledged by England and all Europe, 

I Questions were put to civilians by the aucen's order in 1570, concerning the extent of 
Lesley, bishop of Ross’s pnvilcpes, as llary s ambassador Murden Papers, p 18 Somers, 
Tracts, t 186 They answered, first, that an ambassador that raises rebellion against the pnnee 
to whom he is sent, by the law of naUons, and the avil law of the Romans, has forfeited the 
pnvileges of an ambassador, and is bable to punishment secondly, that if a pnnee be lawfully 
dejiosed from his pubhc authonty, and another substituted in his stead, the agent of such a 
pnnee cannot chmlenge the pnvileges of an ambassador, since none but absolute pnnees, and 
such as enjoy a royal prero^tive, can constitute ambassadors These questions are so far 
cunous, that they show the jus gentium to hav e bren already reckoned a matter of science, in 
which a particular class of lawyers was conversant. 



Hallan^s Coiisiiiuttonal History of England. 125 

IS it possible to consider her as more than a titular queen, divested of 
every substantial nght to which a sovereign tnbunal could have regard ? 
She was styled, accordingly, m the mdictment, “ Mary, daughter and 
heir of James the Fifth, late king of Scots, othenvise called Mary 
queen of Scots, dowager of France.” We read even that some lawj ers 
would have had her tned by a jury of the county of Stafford, rather 
than the special commission, which Ehzabeth noticed as a strange 
mdigmty The commission, however, was perfectly legal under the 
recent statute ^ 

But while n e can hardly pronounce Mary’s execution to have been 
so wholly iniquitous and unwarrantable as it has been represented, I 
admit that a more generous nature than that of Elizabeth would not 
have exacted the lair’s full penalt)'- Her detention in England was in 
violation of aU natural, public, and muniapal law , and if reasons of 
state pohcy or precedents from the custom of pnnces are allowed to 
extenuate this injustice, it is to be asked whether such reasons and such 
precedents might not palliate the crime of assassination imputed to the 
queen of Scots. Some might perhaps allege, as was so frequently 
uiged at the time, that if her hfe could be taken with justice, it could 
not be spared m prudence , and that Elizabeth’s higher duty to pre- 
serve her people from the risks of civil commotion must silence e\ erv 
feeling that could plead for mercy Of this necessity different judg- 
ments may perhaps be formed , it is evident, that Mary’s deafii e-x- 
tinguished the best hope of popery m England but the relative force 
of the two religions w’as greatly changed since Norfolk’s conspiracy , 
and It appears to me that an act of parhament explicitly cutting her off 
from the crown, and at the same time entailing it on her son, would 
have afforded a very reasonable prospect of secunng the succession 
against all serious isturbance But this neither suited the mclina- 
tion of Ehzabeth, nor of some among those who surrounded her. 

As the catholics endured without any open murmunng the e.xecu- 
tion of her on whom their fond hopes had so long rested, so for the 
remainder of the queen’s reign they by no means appear, when con- 
sidered as a body, to have furnished any specious pretexts for seventy 
In that memorable year when the dark cloud gathered around our 
coasts, when Europe stood by in fearful suspense to behold what should 
be the result of that great cast m the game of human politics, what 
the craft of Rome, the power of Phihp, the genius of Famese could 
achieve agamst the island-queen with her Drakes and Cecils, — in that 
agony of the protestant faith and English name, they stood the tnal of 
their spints without sw'ervang from their allegiance. It ivas then that 
the catholics in ev ery county repaired to &e standard of the lord- 
Iieutenant, implonng that they might not be suspected of barter- 
ing the national independence for their rehgion itself It was then that 
the venerable lord Montague brought a troop of horse to the queen at 
Tilbury, commanded by himself, his son, and grandson* It would 

* Strype, 360 363 Civilians w ere consulted about the legality of trj-mg ilary Idem, Atv 
penA 133 

* Butler’s English Catholics 1.053 Hume This is strongly confirmed b> a leuer printed 
x)t long after, anl republished m the Harleiaa Miscellany, vof 1. p 14a-, with the name of 
ne Leigh a semuiar> pnest, but probablj the worL of some protestant. He says, “ for con* 
»b,.Vionscf money, and for all other warliLc acuoxm, there was no difierence between the 
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have been a sign of gratitude if the laws depriving them of the free 
exercise of their religion had been, if not repealed, yet suffered to 
sleep after these proofs of loyalty But the execution of pnests and 
of other cathohcs became on the contrary more frequent, and the fines 
for recusancy exacted as rigorously as before ^ A statute was enacted, 
restraining popish recusants, a distinctive name now first imposed by 
law, to particular places of residence, and subjecting them to othei 
vexatious provisions (33 Ehz. c 2 ) All persons v\ ere forbidden, bj 
proclamation, to harbour any of whose conformity they were not as* 
sured.- Some indulgence was doubtless showm during all Ebzabeth’s 
reign to particular persons, and it was not unusual to release pnests 
from confinement , but such precanous and irregular conmv^ance 
gave more scandail to the puntans than comfort to the opposite 
party 

The catholic marti rs under Elizabeth amount to no inconsiderable 
number Dodd reckons them at 191 , Milner has raised the list to 
204- Fifteen of these, according to him suffered for denying the 
queen’s supremacy, 126 for exercising their ministry, and the rest for 
being reconciled to the Ronnsh church Many others died of hard 
ships in pnson, and many a ere depnved of theu" property ® There 
seems nevertheless to be good reason for doubting whether any one 
who was executed might not have saved his life by explicitly denying 
the pope’s power to depose the queen It was constantly maintained 
by her ministers, that no one had been executed for his rehgion This 
would be an odious and hypocritical subterfuge, if it rested on the 

catholic and the heretic But m this case [of the Armada] to withstand the threatened conquest^ 
^ea, to defend the person of the queen, there appeared such a sympalh>, concourse, and con- 
sent of all sorts of persons, without respect of religion, as thej all appeared to be ready to 
fight against all strangers asit were with one heart and one body Notwithstanding this, I 
am far from thinking that it would ha\e been safe to place the catholics generally speaking, 
m commani Sir Wilham Stanley s recent treachery in giving Deventer to the Spaniards made 
It imreasonable for them to complain of exclusion from trust Nor do I know that they did so 
But trust and toleration are two different things And c\en with respect to the former I 
beUe\e it far better to lea\e thenntterui the hands ot the executive government, which 
will not rea^I) suffer itself to be betrayed than to prosenbe as wc havedone w hole bodies by 
a legislative exclusion WTienever, indeed, the government itself is not to be trusted, there 
an:»esa new condition of the problem 

' Slrype voU in and iv passim Life of \STiUgift 401 503 Murden, 667 Birch's 
Aremoirs of Elizabeth Lingard, &c One hundred and ten catholics suffered death between 
1583 and 1603 Lingird 513 

* Camden, 566 Strype iv 56 This w’as the decHiadon of October, 1591, which Andreas 
Philopater answered Kibadeneira dso inveighs, against it According to Acm, its publication 
was delated till after the death of Hatton, when the persecuting part of the queens council 
gained the ascendency 

3 Butler 178 In Cokes famous speech m opening the case of the Powder-plot, he say^, that 
not more than thirty pnests and five receivers had been executed m the whole of the fjueea s 
reign, and for religion not any one State Tnals 11 179 

Dr Lingard «ays of those who were executed between 1588, and the queen's death “ The 
butchery, with a few exceptions, was nerfomicd on the -victim wlule he was in full possession 
of his senses Vol van p 3^,6 I should be ^lad to think that the few exceptions were the 
other way Much would depend on the humanity of the sheriff, which one might hope to be 
Uronger in an English gentleman than his zeal against popery But I cannot help acknow- 
iedgiDg, that there reason to believe the disgusting cruelties of the legal sentence to have 
been frequently inflicted In an anonymous memorial among lord Burleigh s papers written 
about 1586, It 15 recommended that pnests persi:»ting m their treasonable opmion should be 
hanged “and the manner of drawing and quartenng forborne." Strype, ui 6zo This seems 
to imply that It had been usually practised on the living And lord Bacon m his observations 
on a htiel written against lord BurUigh m 1^92 doe:» not deny the “ bowdlings' of catholic, 
but makes a sort of apology for it, “ le:.s cruel than the whee* or forapauon, or even slrunle 
Duming Bacon •^Vfirks vol i p 534 




128 


Schemes of the Jesuits sent into England. 

janissanes of the church, they were far excelled by the new order of 
Ignatius Loyola. Rome, I believe, found m their services what has 
stayed her fall They contributed in a very material degree to check 
the tide of the reformation Subtle alike and intrepid, pliant m their 
direction, unshaken in their aim, the sworn, implacable, unscrupulous 
enemies of protestant governments, tlie Jesuits were a legitimate object 
of jealousy and restraint. As every member of that society enters into 
an engagement of absolute unhesitating obedience to its superior, no 
one could justly complain that he was presumed capable at least of 
committing any crimes that the policy of his monarch might enjoin 
But if the Jesuits by their abilities and busy spint of intrigue promoted 
the interests of Rome, they raised up enemies by the same means to 
themselves within the bosom of the church , and became little less 
obnoxious to the secular clergy, and to a great proportion of the laity, 
than to the protestants whom they were commissioned to oppose 
Their intenneddling character was shown in the very pnsons occupied 
by catliohc recusants, where a schism broke out between the two 
parties, and the secular priests loudly complained of their usurping 
associates ' This was manifestly connected with the great problem 
of allegiance to the queen, which the one side being always ready to 
pay, did not relish the sharp usage it endured on account of the 
other's disaffection. The council indeed gave some signs of attending 
to this distinction, by a proclamation issued m 1602, ordering all 
priests to depart from the kingdom, unless they should come in and 
acknowledge their allegiance, with whom the queen would take further 
order (Rymer, xv 473 488 ) Thirteen priests came fonvard on this 
with a declaration of dlegiance as full as could be devised Some of 
the more violent papists blamed them for this , and the Louvain 
divines concurred in the censure (Butler’s Engl Catholics, p 261 ) 
There were now two parties among the English catholics , and those 
who, goaded by the sense of long persecution, and inflamed by obstinate 
bigotry, regarded every heretical government as unlaw ful or unworthy 
of obedience, used every machination to deter the rest from giving any 
test of their loyalty These were the more busy, but by much the less 
numerous class , and their influence was mainly derived fiom the laws 
of severity, which they had braved or endured with fortitude I am 
persuaded that if a fair and legal toleration, or even a general con- 
nivance at the exercise of their worship, had been conceded m the 
first part of Elizabeth’s reign, she would have spared herself those 
perpetual tenors of rebellion which occupied all her later years Rome 
would not indeed have been appeased, and some desperate fanatic 
might have sought hei life but the English catholics collectively would 
have repaid her protection by an attachment, which even her rigour 
seems not wholly to have prevented 

It IS not to be imagined, that an entire unanimity prevailed in the 

I Watson*s Quodlibets True relation of the faction begun at Wisbcach, i6oi These tracts 
contain rxtlicr an uninteresting account of the squabbles m Wisbeich castle among the prisoners, 
but cast heavy reproaches on thejesuits. as the firebrands of all sedition, seeking by right or 
wrong simply or absolutely the monarchy of all England, enemies to all secular pnests, and 
the causes of all the discord m the English nation * P 74 I have seen several other pam 
nhlcts of the tune relatmg to this difference Some account of it may be found in Camden, 
V48 , and Str> p>*, iv 194 as wcU as in the cathohr historians, Dodd and I ingard 
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councils of this reign as to the best mode of dealing with the adherents 
of Rome Those temporary connivances or remissions of punishment, 
which, though to our present view they hardly lighten the shadows of 
this persecution, excited loud complaints from bigoted men, were due 
to the queen's personal humour, or the influence of some advisers itiore 
liberal than the rest Ehzabeth herself seems always to have inclined 
rather to indulgence than extreme seventy Sir Chnstopher Hatton, 
for some years her chief favourite, incurred odium for his lenity 
towards papists, and was, m their own opinion, secretly inclined to 
them.' Whitgift found enough to do with an opposite party And 
that too noble and high-minded spirit, so ill fitted for a servile and 
dissembling court, the earl of Essex, was the consistent fnend ot 
religious liberty, whether the catholic or the puritan were to enjoy it 
But those counsellors, on the other hand, who favoured the more 
precise reformers, and looked coldly on the established church, never 
failed to demonstrate their protestantism by excessive harshness 
towards the old religion’s adherents That bold bad man, whose 
favour IS the great reproach of Elizabeth’s reign, the earl of Leicester, 
and the sagacious, disinterested, inexorable Walsingham, were deemed 
the chief advisers of sanguinary punishments But, after their deaths, 
the catholics were mortified to discover, that lord Burleigh, from whom 
they had hoped for more moderation, persisted in the same seventies , 
contrary, I think, to the principles he had himself laid down in the 
paper from which I have above made some extracts (Birch, 1 84.) 

The restraints and penalties, by which civil governments have at 
various times thought it expedient to hmit the religious liberties of 
their subjects, may be arranged m something like the loUowng scale 
The first and slightest degrjee is the requisition of a test of conformity 
to the established religion, as the condition of exercising offices of 
civil trust The next step is to restrain tlie free promulgation of 
opinions, especially through the press All prohibitions of the open 
exercise of religious worship appear to form a third and more severe 
class of restnctive laws They become yet more rigorous, when thej 
afibid no indulgence to the most private and secret acts of devotion, or 
expiCssions of opinion Finally, the last stage of persecution is to 
enforce by legal penalties a conformity to the established church, or an 
abjuration of heterodox tenets 

The first degree in this classification, or the exclusion of dissidents 
from trust and power, though it be always incumbent on those who 
maintain it to prove its necessity, may, under certain rare circumstances, 
oe conducive to the political well-being of a state , and can then only 
be reckoned an encroachment on the principles of toleration, when it 
ceases to produce a public benefit sufficient to compensate for the 
pnvation it occasions to its objects Such was the English test act m 
the interval betiveen 1672 and 16S8 But, in my judgment the instances 
which the history of mankind affords, where even these restnctions 
ba%e been really consonant to the soundest policy, are by no means 

^ Ribadciicira says, that Hattou “ammo Cathohcus, mhil penmle quam mnoc^tem illonim 
sant^uincm adeo crudcbtcr pcrfundi do^ebat ” He presented Cecil from promul^r^tinj a more 
atrocious edict tKm an> other, wluch was pubfished after his death m 1501 ] ie Schismate 

An^Uc c 9 1 his must have been the proclamation of 29th No\ T591 forbidding all pcn>oas 

^0 liarbour any ot\c of whuic copformUi they should not bv well as:>ur<.d 
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numerous Cases may also be imagined, where the free discussion ol 
controverted doctrines might, for a time at least, be subjected to soma 
limitation for the sake of public tranquillity I can scarcely conceive 
the necessity of restraining an open exercise of 'religious rites in any 
case except that of glaring immorality In no possible case can it be 
justifiable foi the tempoial power to intermeddle with the private 
devotions or doctrines of any man But least of all can it carry its 
inquisition into the heart’s recesses, and bend the reluctant conscience 
to an insincere profession of truth, or extort from it an acknowledgment 
of erior, for the purpose of inflicting punishment The statutes of 
Elizabeth’s reign comprehend every one of these progressive degrees 
of restraint and persecution. And it is much to be regretted, that any 
writers worthy of respect should, either thiough undue prejudice against 
an adverse religion, or through timid acquiescence in whatever has 
been enacted, have offered for this odious code the false pretext of 
political necessity That necessity, I am persuaded, can never be 
made out the statutes were, in many instances, absolutely unjust , in 
others, not demanded by circumstances , in almost all, prompted by 
religious bigotry, by excessive apprehension, or by the arbitrary spirit 
with which our government was administered under Elizabeth 


CHAPTER IV 

ON THE LAWS OP ELIZABETH’S REIGN RESPECTING 
PROTESTANT NONCONFORMISTS 

Origin of the Diffti ences among the English Protestants — Religious 
Inclinations of the Queen — Unwillingness of many to comply with 
the established Ceiemonies — Conformity enforced by the Aichbtshop — 
Against the Disposition of others — A moie detennined Opposition, 
about x^jo, led by Caitwric;ht — Dangerous Natiiie of his Tenets — 
Puritans supported in the Commons — and in some Measure by the 
Council — Pj ophesyings — Archbishops Ciindal and Whitgift — Con- 
duct of the latter in enfoicing Conformity — Ht^h Commission Court 
— Lo/d Burleigh averse to Seventy — Puritan Libels — Attempt to set 
up a. Presbyterian System — House of Commons averse to episcopal 
Authority — Independents liable to severe Laws — Hooked s Ecclesi- 
astical Polity — Its Character — Spoliation of Church Revenues — 
General Remarks — Letter of Walsingharn in Defence of the Queen's 
Government — pp 130-169 

The two statutes enacted in the first year of Elizabeth, commonly 
called the acts of supremacy and uniformity, are the mam links of the 
Anghcan church with the temporal constitution, and establish the 
subordination and dependency of the former , the first abrogating all 
junsdiction and legislative power of ecclesiastical rulers, except under 
the authority of the crown , and tlie second prohibiting all changes of 
ntes and discipline without the approbation of parliament It was the 
ippstfmt policy of this queen tq ipamtajn her ecclesiastical preiogative 
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The first mortification these exiles endured on their return was to 
find a more dilatory advance towards public reformation of religion, 
and more of what they deemed lukewarmness than their sanguine zeal 
had anticipated Most part of this delay was owing to the greater 
prudence of the queen’s counsellors, who felt the pulse of the nation 
before they ventured on such essential changes But there was yet 
another obstacle, on w hich the refonners had not reckoned Elizabeth, 
though Resolute against submitting to the papal supremacy, was not so 
averse to all the tenets abjured by protestants, and loved also a more 
splendid worship than had prevailed m her brother’s reign , while 
many of those returned from the continent were intent on copying a 
still simpler model She reproved a divine who preached against the 
real presence, and is e% en said to have used prayers to the Virgin ^ 
But her great struggle with the reformers was about images, and 
particularly the crucifix, which she retained, with lighted tapers before 
It, m her chapel , though in the injunctions to the ecclesiastical nsiters 
of 1559, they are directed to have them taken away fiom churches^ 
This concession she must have made very reluctantly, for we find 
proofs the next year of her inclination to restore them , and the ques- 
tion of their lawfulness was debated, as Jewell writes woid to Peter 
Martyr, by himself and Grindal on one side, against Parker and Cox, 
who had been persuaded to argue in their favour ® But the strenuous 
opposition of men so distinguished as Jewell, Sandys, and Gnndal, of 
whom the first declared his intention of resigning his bishopric in case 
this return towards superstition should be made, compelled Elizabeth 
to relinquish her project ^ The crucifix was even for a time removed 
from her own chapel, but replaced about 1570 ^ 

There was, however one other subject of dispute between the old 
and new religions, upon which her majesty could not be brought to 
adopt the protestaiit side of the question This was the marriage of 
the clergy, to which she expressed so great an aveision, that she would 


* Strypc n i There was a Lutheran partj at tlic beginning of her reign, to which the 
queen may be said to have inclined, not altogether from religion but from policy Id i 53 
Her situation was very hazardous and in order to connect herself with sincere allies shr had 
thoughts ofjoinmg the Smalcaldic league of the German princes, uhose bigotry would adm t 
none but members of the Augsburg confession Jewell’s letters to Peter Martyr, m the appen- 
dix to Burnet's third volume, throw considerable light on the first two j ears of Elizabeth’s 
reign and show that famous prelate to have been nhat aftcniards ivould have been called a 
precisian or puritan He even approved a scruple Elizabeth entertained about her title of 
head of the church, as appertaimng only to Chnst But the unreasonableness of the discon 
tented party, and the natural tendency of a man who has joined the side of power to deal 
severely with those he has left, made him aftenvards their enemy 

® Roods and relics accordingly were broken to pieces and burned throughout the kingdom, 
of which Collier makes loud complaint This Strype says, ga\e much offence to the catholics 
and It was not the most obvious method of inducing them to conform 

* B imet, 111 App , 290 Strype s Parker, 46 

* Quantum auguror, non senbam ad te postnac episcopus Eo enim jam res pervemt, ut ai t 
cruces argenteae et stanneaj, quas nos, ubique confregimus, restituendm sint, aut cpiscopatus 
lelinquendi Burnet, 2^4 Siiid>s ^vntes, that he had nearly been deprived for e'cpressmg 
nimsell warmly against images Id 296 Other proofs of the text may be found m the same 
collection, os well os in Strype’s Annals, and his Life of Pari er Even Parker seems on one 
occasion . to have expected the queen to make such a retrograde movement in religion as would 
compel them all to disobey her Life of Parker, App 29 a very remarkable letter 

s Strj pc’s Parker, 310 The archbishop seems to disapprove this as inexpediept, but rather 
coldly he was far from sharing the usual opinions on this subject A puritan pamphleteer 
took the liberty to name the queer’s chapel qs “the pattern and precedent of qll supersiitiop " 
^trypp’s VnqaL, 1 ^71 
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never consent to repeal the statute of her sister’s reign against iL 
(Burnet,!! 395) Accordinglv, the bishops and clerg}, though they 
married by connu'ance, or rather b> an ungracious permission,' saw, 
with verv' just dissatisfaction, their children treated by the law as the 
offspnng of concubinage - This continued, m legal stnctness, till the 
first >ear of James, v hen the statute of Mary- was exphady repealed 
though I cannot help suspecting, that clencal marriages had been 
tacitly recognised, esen in courts of justice, long before that time 
Yet It appears less probable to den\e Ehzabeth’s prejudice m this 
respect from any deference to the Roman discipline, than from that 
strange dislike to the most lawful umon between the sexes, which 
formed one of the smgulanties of her character 

Such a reluctance as the queen displayed to return in every pomt 
even to the system established under Edwnrd, was no shght disappoint- 
ment to those who thought that too htde had been effected by iL 
They had beheld at Zunch and Geneva the simplest, and, as they 
conceived, the purest form of worship They were persuaded that the 
vestments still worn by the clergv, as m the days of popery, though in 
themselves indifferent, led to erroneous notions among the people, and 
kept alive a recollection of former superstitions, which would render 
their return to them more easy m the event of another pohtical revolu- 
tion. (Burnet, 111 305 ) They disliked some other ceremomes for the 
same reason. These objections were by’ no means confined, as is 
perpetually insmuated to a few discontented persons Except arch- 
bishop Parker, who had remained m England dunng the late reign, 
and Cox, bishop of Ely, who had taken a strong part at Frankfort 

1 On* of me injunctions to the >-uiter3 of 1359, reating the oBcncc and slande- to the ch..rch 
that had arisen h> lao. of Qn>creet and soner bchanour in manj ministers, both m choosmg of 
their nies, and in living naih them, directs that no pne^t or deacon shall marry without the 
alioA-ance of the bishops, and tno justices of the peace, dnelhng near the woman’s abode, nor 
without the consent of her parents orlon^folh, o-for want of these, of her master or mistress, 
on pain of not oemg permitted to evera>e the mimstrj, or hold anj benefice and that me 
taamages o'” b,-hop3 should be approved b> the meiropoLlan, and aLo b> commissioners 
appcinma b, the queen Somers Tracts,! 05 Eumet u 353 It u> reasonable to suppose, 
that when a hot of !o-v ored and lUiteiate priests -vere at once released from the ocLgatioa to 
cchbac- , tnanv of them would abuse their libertj improvndently, or even scandalouslj and 
this p-obablj had incrca^ Ehrabeth s prejudice against clerical matnmcnv But 1 dc not 
suppose that this injuncuoa was ever much regarded Some time afterwariL, f Aug 1361) she 
put forth another eilraordinaty mjunction, that no member of a college or cathedral should 
nave his wile living ndim its prccinc.5, under pain of forfeil np; ill nu, prefermen.s. Ceal 
sent this to Porker, telhng him at the saire amc that it vas witS great difhculty he had pre- 
vented the queen from altogether forbidding the marriage of pnc-.u> Life ofP , 107 And the 
archbiihop hiniieh savs la the letter above menUoned ‘ I was n 3 horror to hear such Aords 
to come from her mild nature and Chrutianlv learned coniaerce, as she spake ccnceming 
God s holy ordnance and insutuaon of matnmcnv ” 

’ Sandys -ntes to Parker, April 1359 ‘ The queen s majest, will vnnk at t, but not smcn_ n 
1* cv law, which is nothing eLe t..t to bastard our child'en.” -And decisive proa's are b-c-ght 
by Sjype that the marriagci, of the c!erg> were not held legal in the first part at lea. t of the 
queen sre gn E'lzaccth herself, after having been sump _ou_Iv ea ertaired bv the am. b.iho? 
at Lambedi too’,, leave of Hr Parker with the foUowmg ccuitcsj ' Madai" (the stjle of a 
marr-edladj) I may not call vou f~r.Vi-_r (the appellajon at that Urn- of an unmar-ed 
woman) lamlcdi to call \ oj bu’ nowe er I thank jou for v our good cbee- ' This Lvdv is 
siv’ed, m deeds made vvhi'. her husband was archb_bop Purhr, aims Har’esicr ah ch was 
u ttaiaet And -ho dyng before her h..sband, her ore her u, cal'ed her beir a. la j 

though a’-e Vft children P-t the archb.i,hop procured let ers of legitnianon in coder to 
ie.jier thenicafallenfnhe.otarce Life of Parker p 511 Others dd the =amc. L-oals, 

' ® vet Swch we-e 1 coarcivc beyond the queens power to gmrt, and codd not have 
ebuuned an regarl n a co_rt of law 

Vi’S di«c« rf Ba.ogor I was uvuai foe the clergy some years after EIiraLetu 3 access on, 
to pay u t b 1 up 10- a hucLuC to keep a cencub ne Sirvje 3 Pax,.£-, toy 
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against innovation, all the most eminent churchmen, such as Jewell, 
Grmdal, Sandys, Nowell, were m favour of leaving off the surplice and 
what were called the popish ceremonies ' Whether their objections 
are to be deemed narrow and frivolous or otherwise, it is inconsistent 
w'lth veracity to dissemble, that the queen alone was the cause of 
retaining those observances, to which the gieat separation from the 
Anglican establishment is ascribed Had her influence been with- 
drawn, surplices and square caps would have lost their steadiest friend, 
and several other little accommodations to the prevalent dispositions 
of protestants would have taken place Of tins it seems impossible to 
doubt, when we read the proceedings of the convocation m 1562, when 
a proposition to abolish most of the usages deemed objectionable was 
lost only by a vote, the numbers being 59 to 58 ® 

In thus restraining the ardent zeal of refoimation, Elizabeth may not 
have been guided merely by her own prejudices, without far higher 
motives of prudence and even of equity It is difficult to pronounce in 
what proportion the two conflicting religions were blended on her 
coming to the throne The reformed occupied most large towns, and 
were no doubt a more active and powerful body than tlieir opponents 
Nor did the ecclesiastical visiters of 1559 complain of any lesistance, 
or even unwillingness, among the people “ Still the Romish party was 
, extremely numerous it comprehended the far greater portion of the 
beneficed clergy, and all those who, having no turn for controversy, 
clung with pious reverence to the rites and worship of their earliest 
associations It might be thought perhaps not very repugnant to 
wisdom or to chanty, that such persons should be won over to the 
reformed faith by retaining a few indifferent usages, which gratified 
their eyes, and took off the impression, so unpleasing to simple minds, 
of religious innovation It might be urged, that should even somewhat 
more of superstition remain awhile than rational men would approve, 
the mischief would be far less than to drive the people back into the 
arms of popery, or to expose them to the natural consequences of 

' Jewell s letters to Bullinger, m Bumet are full of proofs of his dissitisfaction and those 
who feel any doubts iiny easily satisfy themselves from the same collection, and from Stripe, 
as to the others Ihe current opinion, that tlicsc sciaijdcs weru imbibed dunng the banish 
ment of our reformers, must be received with great allowance ihe dislike to some parts of 
the Anglican ritual had begun at home it had broken out at Frankfort, it is displayed in ail 
tile early documents of Elizabeth’s reign by the English divines far more warmly than by their 
Swiss correspondents Gnndal, when first named to the see of London, had lus scruples about 
weanng the episcopal habits removed by Peter Martyr Strype s Gnndal, 29 

2 It was proposed on tins occasion to abolish all saints’ days, to omit the cross m baptism, to 
leave kneeling at the communion to the ordinary s discretion, to take away organs, and one or 
two more of the ceremonies then chiclly m dispute Burnet, in 303 , and App 319 Strype, 

1 297,^0 Nowell voted in the minority It can hardly be going too far to suppose that 
some of^tne majonty were attached to the old religion 

* Jewell, one of these visiters wntes afterwards to Martyr, ** Invenimus ubique aiiimos mul 
titudinis satis propensos ad rehgionem ibi etiam, ubi omnia putabantur fore difficilhma 
Si quid erat obstinatas malitias, id totum crat m prcsl^teris illis prsserUm, qui aiiquando 
stelidsent h. nostra sententia ” Bumet xii App 289 The common people m London and 
elsewhere, Strype saysj took an active part m demolishing images the pleasure of destruction, 

\ suppose, mingling with their abhorrence of idolatry And during the conferences held m 
iVestnunster Abbey, Jan 1559, between the catholic and protestant divines, tlie populace who 
had been admitted as spectators, testified such disapprobation of the former, that they made it 
a pretext of break ng off the argument There was indeed such a tendency to anticipate the 
government in reformation, as necessitated a proclamation, Dec 28 XS58, silencing preachers 
or both sides 

Mr Butler says, from several circumstances it is evident that a great majority of the nation 
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destrojTiig at once all old landmarks of re\ erence, — a dangerous fana- 
tiasm or a careless irreligion. I know not in -what degree these 
considerations had weight ivith Elizabeth, but they were such as it 
well became her to entertam 

We h\e, howe\er, too far from the period of her accession, to pass 
an unqualified decision on the course of pohcy which it was best for 
the queen to pursue. The difiSculties of efifectmg a compromise 
between t\’ o intolerant and exclusive sects were perhaps insuperable 
In maintaimng or altenng a rehgious establishment, it maybe reckoned 
the general duty of goi emments to respect the ivishes of the majontj 
But It is also a rule of human pohcy to fa\ our the more effiaent and 
detenmned, which maj- not alwajs be the more numerous party I 
am far from bemg convinced that it would not have been practicable, 
by receding a httle from that uniformity which governors dehght to 
prescnbe, to have palliated m a great measure, if not put an end for a 
tune, to the discontent that so soon endangered the new estabhshmenL 
The frivolous usages, to which so many frivolous objections were 
raised, such as the tippet and surphce, the sign of the cross m baptism, 
the nng m matnmonv, the posture of kneelmg at the communion, 
might have been left to pnv ate discretion, not possibly without some 
mconvemence, but less, as I conceive, than resulted from rendenns 
their obsen ance indispensable Nor should w e allow ourselves to be 
turned aside by the common reply, that no concessions of this kmd 
would have ultimately prevented the disunion of the church, upon more 
essential differences than the htigated ceremonies , smce the science 

then inclined to the Roman cathobc religion Mem of Eng Catholics, i 146 But his proofs 
of this are very weai. The attachment he supposes to have existed in the lait, Urarards their 
pasters may •» ell be doubved it could not be founded on the natural grounds of esteem and 
if Rishton, the continiialor of Sanders de Sch smate, whom he quotes, says that one thud cf the 
nation sras protestant we may surely doub’e the calculation of so delerrauied a jjapist As to 
the influences which Mr B allegt, the court to have cmplojed in elections for Elizabeth 3 
fiist parliament, the argument would equally pros e that the majonty was protestant under 
Mary, since she had reco_rse to the same means The whole tenor of mstoncal documents m 
Elizabeth’s reign proves that the catholics soon became a mmor-tj , and still more among the 
common, peop'e than the genlrj The north of England, where their strength lay, was in 
every respect the leoat important part cf the kingdom Even ancc-ding to Dr I_cga.d, who 
t hink s fit to tJaim half ^e nation as catholic in the ci.ddle of thia reign the number of 
recusants certified to the council under =3 Ehz. c. i , amounted onl> to 50,000, and, if we can. 
trust the authenty of other h-ts, the> were much fewer before theacces-ion of Jamca. Thia 
witter, I may ob^rze m passing, has, through haste and tho jghllessness, mi^ tated a passage 
he ales frem Murden s State Papers, p 605 , and confounded the persons suspected for relig-on 
in the atj of London, aocut the tune of the Armaca, with the who’e nnmb-r cf men fit for 
arms thus making the former amo_nt to 17,005. 

Jlr. Butler has taken up so paradoxical a notion on this subject, that he literally maintaiHa 
tne catholics to have been at least cne half of the people at the epoch of the gunpowder plot. 
Vol p. 055 We should be glad to know at wnat tune he supposes the grana apcsuisy to 
have been consummated. CanLnal BcntivcgLo mves a very (L^erent account recs.onuig the 
real cathcLcs, such as d-d not make profession of heresj at only a rhTrrr.fn part of the wnolc 
though he supposes that four fifths might become such, from secret incluiaticn c** general 
mdificrence, if it were cnce estabLsned Operedi BentivogLo, p. S3 eci Pams, 1045 But 
I pt^ume neither Mr BullcrnorDr Xungaxd wonld own these iidurpbm. Is 

TEe Ia.ter writer, ca the otner hand, reckons the Hugenn-s cf France soon after 'o at 
onij ore hundredth part cf the nat-on, quoting fer thi.. Cas einan, an usefid memcir vriicr, du 
no aathonty cn a ma-ter of calcula—cn. The stem spirit of Coligni, nrriur cwtirus Cu* 

Tsing htove aH nusfcrtune, and unconquerable except b, the dari.est treacnery, .s sufficiently 
a.. n . T ame withcut reduemg his party to so nuserah^e a fruenen The Cal^nists at tn.s tune 
me 'eckened by seme at cne 'curth, b..t mere frequentlj at one lentn, cf the French natinn 
•rr t..* negmamg cf the next ceniurj, vrhea prcscr-pt.on and massacre, 'ukev amnre-S 
tad tiunned tneir raius, they are esomared by Benu-egho (u". iw/zcj at 
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of policy, like tint of meclicmc, must content itself with devising 
remedies foi immediate danger, and can at best only retard the pro- 
gress of that intrinsic decay which seems to be the law of all things 
human, and through winch every institution of man, like his earthly 
frame, must one day crumble into luin 
The repugnance felt by a large part of the protestant clergy to the 
ceiemonies with which Eluabcth would not consent to dispense, 
showed Itself in irregular trangressions of the uniformity prescribed by 
statute Some continued to wear the habits, others laid them aside, 
the communicants received the sacrament sitting, or standing, or 
kneeling, accoiding to the minister’s tiste, some baptized in the font, 
otliers in a basin, some with the sign of the cross, others without it 
The people in London and other towns, siding chiefly with the male- 
contents, insulted such of the clergy as observed the prescribed order ' 
Many of the bishops readily connived at deviations from ceremonies 
which they disapproved Some, who felt little objection to their use, 
were against imposing them as necessary (Strype’s Parker, 157 173) 
And this opinion, which led to very momentous inferences, began so 
much to prevail, that we soon find the objections to conformity more 
grounded on the unlawfulness of compulsory regulations in the church 
prescribed by the civil power, than on any special iinpropnety m the 
usages themselves But this pnnciplc, which perhaps tlie scrupulous 
party did not yet very fully avow', was altogether incompatible with the 
supremacy vested m the queen, of which fairest flower of her preroga- 
tive she was abundantly tenacious One thing was evident, that the 
puritan raalecontents were grow ing every day more numerous, more 
determined, and more likely to win over the generality of those who 
sincerely favoured the protestant cause There were but two lines to 
be taken, either to relax and modify the regulations which gave 
offence, or to enforce a more punctual observation of them It seems 
to me far more piobable, that the former course would have prevented 
a great deal of that mischief w'hich the second manifestly aggravated 
For in this early stage the advocate of a simpler ritual had by no 
means assumed the shape of an embodied faction, whom concessions, 
It must be owned, are not apt to satisfy, but numbered the most learned 
and distinguished portion of the hieiarchy Parker stood nearly alone 
on the other side, but alone more than an equipoise in the balance, 
through his high station, his judgment in matters of policy, and his 
knowledge of the queen’s disposition He had possibly reason to 
apprehend that Elizabeth, irritated by the prevalent humour for altera- 
tion, might burst entirely away from the protestant side, or stretch her 
supremacy to reduce the church into a slavish subjection to her 
caprice “ 1 his might induce a man of his sagacity, who took a far 
wider view of civil affairs than his brethren, to exert himself according 
to her peremptory command for universal conformity But it is not 
easy to reconcile the w'hole of his conduct to this supposition , and in 
the copious memorials of Strype, we find the archbishop rather exciting 

^ Strype’s Parker, 153,153 Collier, 508 In the Linsdovvne Collection, vol vni 47 , is a 
letter from Parker, Apr 15&5, compraimng ofTurner, dean of Wells, for having made a man 
do penance for adultery in a square cap 

* This apprehension of ElizaD.th’s taking a disgust to protcstantism is intimated in a letter 
of bibhop Coy Strype s Parker, aag 



Hallain's Constitutional History of England 137 

the queen to ngorous measures against the puritans than standing in 
need of her admonition ^ 

The unsettled state of extenor religion which has been mentioned 
lasted till 1565 In the beginning of that year a determination was 
taken by the queen, or rather perhaps the archbishop, to put a stop to 
all irregulanties in the public service He set forth a book called 
Advertisements, containing orders and regulations for the discipline of 
the clergy This modest title was taken m consequence of the queen’s 
withholding her sanction of its appearance through Leicester’s influ- 
ence ® The primate’s next step was to summon before the ecclesiastical 
commission Sampson, dean of Christchurch, and Humphrey, president 
of Magdalen college, Oxford, men of signal nonconformity, but at the 
same time of such eminent reputation, that when the law took its 
course against them, no othei offender could hope for indulgence' On 
refusing to wear the customary habits, Sampson was deprived of his 
deanery , but the other seems to have been tolerated ® This instance 
of seventy, as commonly happens, rathei irntated than intimidated the 
puritan clergy, aware of their numbers, their popularity, and their 
powerful fnends, but above all sustained by their own sincerity and 
earnestness Parker had taken his resolution to proceed m the vigor- 
ous course he had begun He obtained from the queen a proclamation, 
peremptonly requiring conformity in the use of the clencal vestments 
and other matters of discipline The London ministers, summoned 
before himself and their bishop Giindal, who did not very willingly 
co-operate with his metropolitan, were called upon for a promise to 
comply wth the legal ceremonies, which thirty-seven out of ninety- 
eight refused to make They were in. consequence suspended from 
their ministry, and their livings put in sequestration But these unfor- 
tunately, as was the case in all this reign, were the most conspicuous, 
both for their general character and for their talent m preaching * 

Whatever deviations from uniformity existed within the pale of the 
Anglican church, no attempt had hitherto been made to form separate 
assemblies , nor could it be deemed necessary, while so much indul- 
gence had been conceded to the scrupulous clerg)’^ But they were 
now reduced to determine, whether the imposition of those rites they 
disliked would justify, or render necessary, an abandonment of their 
ministry The bishops of that school had so far overcome their 
repugnance, as not only to observe the ceremonies of the church, but, 
in some instances, to employ compulsion towards others ® A more 

1 Parker someUmes declares himself iulhng to see some indulgence as to the habits and 
other matters but the queen's commands being peremptorj , he had thought it his duty to 
^ey them, though forewarning her that the puritan ministers w ould notgivcwaj, 225 227 
This however IS not consistent with other passages, where he appioars to importune the queen 
to proceed Her wavering conduct, partly owing to capnee, partly to insincerity, was natu- 
rally ve.’tatious to a man of Ins firm and ardent temper Possibly he might dissemble a little 
m writing to Cecil, who was against dnvang the puntans to e.\trcmities Sut, on the review of 
nLv whole bchavaour, he must be reckoned, and always has been reckoned the most severe 
°‘^*^pui'^an of Elizabeth's first hierarchy though more violent men came afterwards 

Strypes Annals, 416 Life of Parker, 159 Some y ears after, these advertisments obtained 

the queens sanction, and got the name of Articles and Ordinances Id 160 

Strypes Annals, 416 43a Life of Parker 184 Sampson had refused a bishopric on 
account of these ceremonies Burnet, in 292 

Life of Parker, 214 Strype says, p 223, that the suspended ministers preached again 
after a luile lime by connivaincc 

Jewell IS said to have became slnct m enforcing the Use of the surphee Annals 421 
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unexceptionable, because more dibintcrcstcd, judgment, was pronounced 
by some of the Swiss reformers, to whom our own p iid great respect — 
Beza, Gualter, and Bullingcr , who while they regretted the continuance 
of a few superfluous rites, and still more the seventy used towards good 
men, dissuaded their friends from deserting their vocation on that 
account Several of the most respcetablc opponents of the ceremonies 
w'ere equally adverse to any open schism ' But the animosities 
springing from he ited zeal, and the smart of what seemed oppression, 
would not suffer tlie English puritans generally to acquiesce m such 
temperate counsels They began to form separate conventicles m 
London, not ostentatiously indeed, hut of course without the possibility 
of eluding notice It was doubtless worthy of much consideration, 
whether an established church-government could wink at thcs>stematic 
disregard of its discipline b> those who were subject to its jurisdiction, 
and partook of its revenues And yet there were many important 
considerations derived from the posture of religion and of the state, 
which might induce cool-headed men to doubt the expediency of too 
much straightening the reins But there arc few, I trust, who can 
hesitate to admit, that the puritan clergy, after being excluded from 
their benefices, might still claim from a just government a peaceful 
toleration of their particular worship This it was %am to expect from 
the queen’s arbitrary spirit, the imperious humour of Parker, and that 
total disregard of the rights of conscience, which was common to all 
parties in Uie sixteenth century The first instance of actual punish- 
ment inflicted on protestant dissenters, w is m June, 1567, when a 
company of more than one hundred were seized during their religious 
exercises at Plummer’s Hall, which they had hired on pretence of a 
wedding, and fourteen or fifteen of them were sent to prison ® They 
behaved on their examination with a rudeness as well as self-sufficiency, 
that had already begun to charicterisc the puritan faction But this 
cannot excuse the fatal error of molesting men for the exercise of their 
own religion 

These coercive proceedings of the archbishop were feebly seconded, 
or directly thwarted, bv most leading men both in church and state 
Grindal and Sandys, successively bishops of London and archbishops 
of York, were naturally reckoned at this time somewhat favourable to 
the nonconforming ministers, whose scruples they had partaken 
Parkhurst and Pilkmgton, bishops of Norwich and Durham, were 
openly on their side ® They had still more effectual support in the 
queen’s council The earl of Leicester, who possessed more power 
than any one to sway her wavenng and capricious temper, the earls of 

1 Strypes AnmU i 423 ii Life of PaiJ>er 243 348 Burnet, in 310 325 337 

Bishops Gnndal and Horn ^vrote to Zunch, s-iying plainly it ^vas not thur fault that the haoits 
were not laid aside, wth the cross in baptism, the use of organs^ baptism by women S.c 
p 314 This last usage was much inveighed against by the Calvinists, occausc it involved a 
theological tenf't difienng from their own, as to Iht ueccssitj of baptism In Strype s Annals, 
^or , we have the form of an oath taken by all nndwives, to exercLse their calling without sor* 
lery orsuperstition and to banlibe with the proper words It was abolished ^ James I 

Beza was more dl^satlsfied than the Helvetic divines with the state of the English Church, 
Annals, i 452 Collier 503. but dissuaded the puntans from separation, and advised them 
rather to comply wi^ the ceremonies Id 51 1 

3 Strype’s Life of Parker, 242 Life of Gnndal 1x4 

>Bumet,m 316 StryTpc s Parker, 155, et ahbi 
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Bedford, Huntingdon, and Warwick, regarded as the steadiest pro- 
testants among the anstocracy, the wise and grave lord keeper Bacon, 
the sagacious Walsmghani, the experienced Sadler, the zealous 
Knollys, considered these objects of Parker’s seventy either as demand- 
ing a purer worship than had been established in the church, or at 
least as worthy by their virtues and services of more indulgent treat 
ment.^ Cecil himself, though on intimate terms with the archbishop 
and concurring generally m his measures, was not far removed from 
' the latter way of thinking, if his natural caution and extreme dread at 
this juncture of losing the queen’s favour had permitted him more 
unequivocally to express it Those whose judgment did not incline 
them towards the puritan notions respected the scruples of men in 
whom the reformed religion could so implicitly confide They had 
regard, also, to the condition of the church The far greater part of 
Its benefices were supplied by conformists of very doubtful sincerity, 
who would resume their mass-books with more alacrity than they had 
cast them aside “ Such a deficiency of protestant clergy had been 
experienced at tlie queen’s accession, that for several years it was a 
common practice to appoint laymen, usually mechanics, to read the 
service m vacant churches.® These were not always wholly illiterate , 
or if they were, it was no more than might be said of the popish 
clergy, the vast majority of whom were destitute of all useful knowledge, 
and could read little Latin * Of the two universities, Oxford had 

1 Id 226 The church had but two or three fnends, Strype says, in the council about 1572,0! 
whom Cecil was die chief 

® Burnet says, on the authonly of the visiter's reports, that out of 9400 beneficed clergymen, 
not more than about 20a refused to conform This caused for some j ears just apprehensions 
of the dinger into which religion wis brought, by their retaining their affections to the old 
superstition “ so that,” ho proceeds, " if queen Elizabeth hid not lived so long as she did, 
till ill thit generation was dead, and a new set of men better educated and principled were 
grown up and put in their rooms and if a prince of another religion had succeeded before 
tliat time, they had probably turned ibout igam to the old superstition as nimbly as they had 
done before in queen Mary’s days ” Vol ii p 401 It would be easy to multiply testimonies 
out of Strype, to the papist inclinations of a great pirt of the clergj m the first part of this 
reign They arc said to have been sunk in superstition and looseness of living Strype's 
Annals 1 166 

“ Strype’s Annals, 138 177 Collier, 436 463 Ihis seems to show, that more churches 
were empty by the desertion of popish incumbents than the foregoing note would lead us to 
suppose 1 believe that many went oft to foreign parts from time to time, who had complied 
in 1559, and others were put out of their livings The Roman catholic wnters make out a 
longer list than Burnet’s calculation allows 

It appears from an account sent in to the privy council by Parkhurst, bishop of Norwich, m 
I362 that in his diocese more than one third of the benefices were vacant Annals, i 323 But 
m Ely, out of 152 cures, only 52 were served in 15C0 L of Parker, 72 

■* Parker wrote in 1561 to the bishops of Ins province, enjoining them to send him certificates 
of the-names and qualities of all their clergj , one column, m the form of certificate, was for 
learning “iVnd this ” Strype sajs, " was conimonly set down Latine ahqua verba intelligit 
Launc utcunque mtelhgit Latine pauca inteihgit,” S.c Sometimes, however, we find doctus 
L of Parker, 05 But if the clergy could not read the language in which their very pravers 
were composed, wliat other learning or knowledge could they have? Certainly none and 
jven those who had gone far enough to study the school logic and divimty, do not deserve a 
much higher place than the wholly umiistructed Hie Greek tongue was never ^emmlly 
taught in the universities or public schools till the reformation, and perhaps not so 
soon 

Since this note was written, a letter of Gibson has been published m Pep>s’ Memoirs vo! 

•t P 154 , menlioiimg a cataloguehe had found of the clergy m tile archdeaconry of Middlesex, 
An 1563, with their qualifications annexed lliree only are described as docu Latine ct 
fb tvvelve ate called docu simply nme, Laune docu thirty one, Laune mediocnter 
initlligentes fortj two, Latine perperani, utcunque aliqmd, pauca verba S-C intclhgentes , 
seventeen are non docu or indocU If this wras the case m London, what can we think ofmoic 
miiotc parts * 
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become so strongly attached to the Romish side dunng the late reign, 
that, after the desertion or expulsion of the most 2ealous of that paity 
had almost emptied several colleges, it still for many years abounded 
with adherents to the old religion ^ But at Cambridge, which had 
been equally popish at the queen's accession, the opposite faction soon 
acquired the ascendant The younger students, imbibing ardently the 
new creed of ecclesiastical liberty, and excited by puritan sermons, 
began to throw off their surplices, and commit othei bleaches of 
discipline, from which it might be inferred, that the generation to come 
would not be less apt for innovation than the present ^ 

The first period m the history of puntanism includes the time from 
the queen's accession to 1570, dunng which the retention of super- 
stitious ceremonies m the church had been the sole avowed ground of 
complaint But when these obnoxious rites came to be enforced with 
unspanng rigour, and even those who voluntarily renounced the 
temporal advantages of the establishment were hunted from their 
private conventicles, they began to consider the national system of 
ecclesiastical regimen as itself m fault, and to transfer to the institution 
of episcopacy that dislike they felt for some of the prelates The 


1 In the struggle made for popery at the aueen’s accession, the lower house of convocabon 
sent up to the bishops five articles of faith all strongly Roman catholic These had previously 
been transmitted to the t^vo universities, and returned with the hands of the greater part of 
the doctors to the first four The fifth they scrupled, as trenching too much on the queen’s 
temporal power Burnet ii 388 lu 269 

Strype says, the universities were so addicted popery, that for some years few educated 
in them were ordained Life of Gnndal, p 50 And Wood’s Antiquities of the TJmversity of 
Oxford contain many proofs of its attachment to the old religion In Exeter College, as ntc 
as 1578, there were not above fourprotestants out of eighty, ^ all the rest secret or open Roman 
afiectionanes ” These chiefly came from the west “ where popery greatly prevailed, and the 
gentry were bred up m that religion ” Strype s Annals, 11 539. feut afterwards, Wood com 
plains, ‘ through the influence of Humphrey and Reynolds (the latter of whom became 
divinity lecturer on secretary Walsingham’s foundation m 1586)^ the disposition of the times, 
and Uie long continuance of the earl of Leicester, the principal patron of the puntanicaJ 
faction, in the place of chancellor of Oxford, the face of the university was so much altered 
that there was little to be seen m it of the church of England according to the principles and 
positions upon which it was first reformed " Hist of Oxford, vol 11 p 228 Prenously, 
however, to this change towards puntanism, the university had not been Anglican, butpopish 
which Wood liked much better than the first, and nearly as well as the second 

A letter from the university of Oxford to Elizabeth on her accession (Hearne s edition of 
Roper’s Life of More, p 173 ) shows the Vicar of Bray character of these academics They 
extol Mary as an excellent <meen, but are consoled by the thought of her excellent successor 
One sv,ntence IS cunous ” Cum fain, /rairt^sororj nihil fuent republic^ canus, 
optatms, vera glonfl dulcius cum in hfic familia hs laudes floniennt, vehementer confidimus 
&c , quse ejusdem stirpis sis, easdem cupidissime prosecuturam " It was a singular tram of 
complaisance to praise Henry s Edwards and Mary’s, religious sentiments in the same 
breath but the queen might at least Icam this from it, that whether she fixed on one of their 
creeds, or deviled a new one for herself, she was sure of the acquiescence of this ancient and 
learned bod> A preceding letter to cardinal Pole in which the times of Henry and Edward 
arc treated more cavalierly, seems by the style which is \ery elegant, to have been the pro 
duction of the same pen 

® The fellows and scholars of St John’s College to the number of three hundred threw o/T 
their hoods and surplices, m 1565, without any opposition from the master, till Cecil, as chin 
ccllor of the university, took, up the matter, and insisted on their conformity to the established 
regulations This gave much dissatisfaction to the university not only the more mtemperatc 
part> . but many heads of colleges and grave men, among whom wc are rather surprised to 
find the name of Whitgift, interceding wnh their chancellor for some mitigation as to these 
unpalatable observances Strjqic s Annals, i 441 Life of Parker, 194 Cambridge had 
however her catholics, as Oxiord had her puritans of whom Dr Cams founder ot the college 
that bears his name, was among the most remarkable Id 200 The chancellor of Oxford 
and (Cambridge, Leicester and Cecil, kept a very strict hand over them, espec.ally the latter, 
who seems to have acted as paramount visiter over cvcrycollcgc, making them reverse ary act 
which he disapproved, Strype, passim 
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ostensible founder of this new school (though probably its tenets were 
by no means new to many of the sect) was Thomas Cartwright, the 
Lady Margaret’s professor of divinity at Cambridge He began, 
about 1570, to inculcate the unlawfulness of any form of church- 
government, except what the apostles had instituted, namely, the 
presbytenan A deserved reputation for virtue, leai mng, and acuteness, 

an ardent zeal, an inflexible self-confidence, a vigorous, rude, and 
arrogant style, marked him as the formidable leader of a religious 
faction^ In 1572 he published his celebrated Admonition to the 
Parliament, calling on that assembly to reform the various abuses 
subsisting m the church In this treatise, such a hardy spint of 
innovation was displayed, and schemes of ecclesiastical policy so novel 
and extraordinary were developed, that it made a most important epoch 
m the contest, and rendered its termination fax more improbable 
The hour for liberal concessions had been suffered to pass away , the 
aichbishop’s intoleiant temper had taught men to question the authority 
that oppressed them, till the battle was no longer to be fought for a 
tippet and a surplice, but for the whole ecclesiastical hierarchy, inter- 
Afoven as it was with the temporal constitution of England 
It had been the first measure adopted in throwing off the yoke of 
Rome to invest the sovereign with an absolute control over the 
Anglican church , so that no part of its coercive discipline could be 
exercised but by his authority, nor any laws enacted for its governance 
without his sanction This supremacy, indeed, both Henry VIII 
and Edward VI had carried so far, that the bishops were reduced 
almost to the rank of temporal officers, taking out commissions to rule 
their dioceses duiing the king’s pleasure , and Cranmer had prostrated 
at the feet of Henry those spiritual functions which have usually been 
reckoned inherent m the order of clergy Elizabeth took some pains 
to soften and almost explain away her supremacy, m ordei to conciliate 
the catholics , while, by means of the high commission couit, established 
by statute m the first year of her reign, she was practically asserting it 
with no little despotism But the avowed opponents of this prerogative 
were hitherto chiefly those who looked to Rome for another head of their 
church The disciples of Cartwright now learned to claim an eccle- 
siastical independence, as unconstrained as the Romish priesthood m 
the darkest ages had usuiped “No ci\il magistrate m councils or 
assemblies for church matters,” he says m his Admonition, “ can 
either be chief-moderator, over-ruler, judge, or determiner , nor has he 
such authonty as that, without his consent, it should not be lawful for 
ecclesiastical persons to make any church orders or ceremonies 
Church matteis ought ordinanly to be handled by church officers 
The principal direction of them is by God’s ordinance committed to 
die ministers of the chuich and to the ecclesiastical governors As 
theoe meddle not ivith the making civil laws, so the civil magistrate 
ought not to ordain ceremonies, 01 determine controversies m the 
ihurch, as long as they do not intrench upon his temporal authonty 
Tis the pnnee’s province to protect and defend the councils of his 
clergy , to keep the peace, to see their decrees executed, and to punish 

«• 

' Sfrype s Aiinals, 1 5S3 Life of Parker, 31a 3^7 Lifcof Whitgift, a/ 
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the contemners of them, but to exercise no spiritual jurisdiction”' 
“ It must be remembered,” he says, m another place, “ that civil 
magistrates must govern the church according to the rules of Go(f 
prescnbed in his word, and that as they are nurses, so they be 
servants unto the church , and as they rule m the church, so they must 
remember to submit themselves unto the church, to submit their 
sceptres, to throw down their crowns before the chuich, yea, as the 
prophet speaketh, to lick the dust of the feet of the church It is 
difficult to believe that I am transcnbmg the words of a protestant 
writer , so much does this passage call to mind those tones of infatuated 
arrogance which had been heard from the lips of Gregory VII and of 
those who trod in his footsteps ® 

The strength of the protestant party had been derived, both in 
Germany and in England, far less from their superiority in argument, 
however decisive this might be, than from that desire which all classes, 
and especially the higher, had long experienced to emancipate them- 
selves from the thraldom of ecclesiastical junsdiction. For it is ever 
found, that men do not so much as give a hearing to novel systems in 
religion, till they have imbibed, from some cause or other, a secret 
distaste to that in which they have been educated It was therefoie 
rather alanning to such as had an acquaintance with ecclesiastical 
history, and knew the encroachments formerly made by the hierarchy 
throughout Europe, encroachments perfectly distinguishable from those 
of the Roman see, to perceive the same pretensions urged, and the 
same ambition and arrogance at work, which had imposed a yoke on the 
necks of their fathers With whatever plausibility it might be maintained, 
that a connexion with temporal magistrates could only corrupt the punty 
and shackle the liberties of a Christian church, this argument was not 
for them to urge, who called on those magistrates to do the church’s 
bidding, to enforce its decrees, to punish its refractory members , and 
while they disdained to accept the prince’s co-operation as their ally, 
claimed his service as their ministei The piotestant dissenters since 
the 1 evolution, who have almost unanimously, and, I doubt not, 
sincerely, declared tneir averseness to any religious establishment 
especially as accompanied with coercive power, even in favour of their 
own sect, are by no means chargeable with these errors of the early 
puritans But the scope of Cartwright’s declaration was not to obtain a 


A Cartwnght’s Admonition, quoted in Neal’s Hist of Puntans i 88 

* Madox’s Vindication of Church of England against Neal, p 122 This \vnter quotes 
several very extravagant passages from Cartwright, which go to prove irresistibly that he would 
have made no compromise short of the overthrow of the established church, p iir, &c. ** As 

to you, dear brethren,” is saidm a puritan tract of 1570 ** whom God hath called into the 
brunt of the battle, the Lord keep you constant that ye yield neither to toleration neither to 
any other subtle persuasions of dispensations and licenses, which were to fortify their Ronmh 
practices but, as you fight the Lord’s fight be valiant Madox p 287 

3 These principles had already been broached by those who called Cah m master he had 
himself become a sort of prophet king at Geneva And Collier quotes passages from Kuox’s 
^cond Blast, inconsistent wth any government except one slavishly subservient to the church 
P 444- The non junng historian iiolds out the hand of fellowship to the puntans he abhors, 
when they preach up ecclesiastical independence Collier liked tJie royal supremacy as little 
as Cartwight and m jpving an account of Bancroft’s attack on the nonconformists for denying 
it, caters upon a long discussion m favour of an absolute emancipation from the control of 
laymen P 6ia He docs not even approve the determination of the judges m Cawdrey’s 
case (5 Coke’s Reports), though against the nonconformists as proi.ecding on q >vroDg pnq 
ciplo of setting up the s^te above the church P 634, 
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toleration for dissent, not even by abolishing the whole ecclesiastical 
polity, to place the different professions of religion on an equal footing, 
but to substitute his own model of government, the one, exclusive 
unappealable standard of obedience, with all the endoivments, s\ 
far as is applicable to its frame, of the present church, and with all 
the support to its disciphne that the civil power could afford ^ 

We are not however to conclude that every one, or even the majonty 
of those who might be counted on the puntan side m Elizabeth’s reign, 
i\ould have subscribed to these extravagant sentences of Cartwright, 
or desired to take away the legal supremacy of the crown ^ That party 
acquired strength by the prevailing hatred and dread of popery, and 
by the disgust which the bishops had been unfortunate enough to excite 
If the language which I have quoted from the puritans breathed a spirit 
of ecclesiastical usurpation that might one day become dangerous, 
many were ot opinion that a spirit not less mischievous m the present 
hierarchy, under the mask of the queen’s authority, was actually mani- 
festing Itself in deeds of oppression The upper ranks among the 
laity, settmg aside courtieis, and such as took little interest in the dis- 
pute, were chiefly divided between those attached to the ancient church, 
and those who wished for further alterations m the new I conceive 
the church of England party, that is, the party adverse to any species 
of ecclesiastical change, to have been the least numerous of the three 
during this reign , still excepting, as I have said, the neutrals, who 
commonly make a numerical majority, and are counted along with the 
dominant religion * But by the act of the fifth of Elizabeth, Roman 
catholics were excluded firom the house of commons , or, if some that 
way affected might occasionally creep into it, yet the terror of penal 

1 The school of Cartwnght were as httle disposed as the episcopalians to see the hity fatten 
on church property Bancroft, in his famous sermon preached at Paul’s Cross in 1558 (p 24 ) 
divides the puritans into the clergy facuons and the lay factions The former, he says, contend 
and lay it down m their supphcatior to parliament in 1585, that things once dedicated to a 
sacred use ought so to remain for eaer, and not to be converted to any pnvate use Ihe lay 
on the contrary, think it enough for the clergy to fare as the apostles did Cartwnght did not 
spare those who longed to pull down bishopncs for tlie sake of plundenng them, and charged 
those who held inipropnations with sin Bancroft takes delight in quoting his bitter phrases 
from the Ecclesiastical Discipline 

3 The old fnends and protectors 01 our reformers at Zunch, Bullinger andGualter, however 
they had favoured the pnnciplcs of the first non conformists, wnte m strong disapprobation of 
themnovators of 1574 Strype s Annals, it. 310 And Fo\, the martyrologist, a refuser to 
conform, speaks, in a remarkable letter quoted by Fuller in liis Church History, p 107 , of 
factiosa ilia Puntanoruni capita, saying that he is totus ab 11s alienus and unwilling perbac- 
chari in cpiscopos The same is true of Bernard Gilpin, who disliked some of the cere- 
monies, and had subscribed the articles with a reservation, “ so far as agreeable to the word 
of God ’ but was wholly opposed to the new reform of church discipline Carletou’s Life of 
Gilpni, and Wordsworth s Ecclesiastical Biography, vol iv Neal has not reported the matter 
faithfully 

^ “Ihe puntan," says Persons the jesuit, m 1594, “ is more generally favoured throughout 
the realm wath all those which aie not ol the Roman religion than is the protestaut, upon a 
certun general persuasion that his profession is the more perfect, especially m great towns, 
where preachers have made more impressian m the artificers and burghers tlian in the country 
people And among the protestants themselves all tliosc tliat were less interested m ecclcsias- 
ucal livings, or other preferments depending of the state, are more affected, commonly to the 
puritans, or easily arc to be induced to pass that way for the same reason ’’ Dolcnians Con- 
lerencc about tlie ne.\t Succession to the Croivn of England, p 242 And again “ Ihc 
puntan party at home, m England, is thought to be most ngorous of any other, that is to say, 
most ardent, quick, bold, resolute, and to have a great part of the best captains and soldiers on 
their side, which is a pomt of no small amount,” P 244 I do not quote these passages out 
of trust in father PersonSj but because they coincide with much besides that h-as occurred to 
me m reading, and espeaally with the parliamentary proceedings of this reign The following 
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laws impending over their heads would make them extremely cautious 
of betraying their sentiments This contnbuted with the prevalent 
tone of public opinion, to throw such a weight into the puritanical scale 
in the commons, as it required all the queen's energy to counter- 
balance 

In the parliament that met m April 1571, a few days only after tne 
commencement of the session, Mr StneUand, “ a grave and ancient 
man of great zeal,” as the reporter styles him, began the attack by a 
long but apparently temperate speech on the abuses of the church, 
tending only to the retrenchment of a few superstitions in the liturgy, 
and to some reforms m the disposition of benefices He proceeded to 
bring in a bill for the reformation of the common prayer, which was 
read a first time Abuses m respect to benefices appear to have been 
a copious theme of scandal The power of dispensation, which had 
occasioned so much clamour in former ages, instead of being abolished 
or even reduced into bounds at the Reformation, had been transferred 
entire from the pope to the king and archbishop And, after the 
council of Trent had effected such considemble reforms m the catholic 
discipline, it seemed a sort of reproach to the protestant church of 
England, that she retained all the dispensations, the exemptions, the 
pluralities, which had been deemed the peculiar corruptions of the 
worst times of popery ^ In the reign of Edward VI , as I have already 
mentioned, the canon law being naturally obnoxious from its origin and 
character, a commission was appointed to draw up a code of ecclesi- 
astical laws This was accordingly compiled, but never obtained the 
sand on of parliament , and though some attempts were made and 
especially in the commons at this very time, to bring it again before 
the legislature, our ecclesiastical tribunals have been always compelled 
to borrow a great part of their principles from the canon law one im- 
portant consequence of which may be mentioned by way of illustration , 
that they are incompetent to grant a divorce from the bond ol marriage 
in cases of adultery, as had been provided in the reformation of ec- 
clesiastical laws compiled under Edward VI A disorderly state of the 
church, arising partly from the want of any fixed rules of discipline, 
partly from the negligence of some bishops, and simony of others, but 
above all, from the rude state of manners and general ignorance of the 
clergy, is the common tlieme of complaint m this period, and aggra- 
vated the increasing disaffection towards the prelacy A bill was 
brought into the commons to take away the granting of licences and 

observation will confirm what may startle some readers that the punt-ins, or at least those 
who rather favoured them, had a majonty among the protestant gentry m the queen s days 
It IS agreed on all hands, and quite maiiife:>t, that they predominated m the house of coni 
mons But that house n as composed, as it has e\cr been, of the pnncipal landed propnetorb, 
and as mut.h reprebcntcd the general wish of the community when it demanded a further 
reform m religious matters, as on any other subject One would imagine, by the manner m 
which some express themsel\es, that the discontented were a small lacDon who by some 
unaccoimtablc means m despite of the government and the nation, formed a majonty ot all 
parliaments under Elizabeth and her two successors 
i Burnet, iii 335 Pluraliues are still the great abuse of the church of England , and the 
rules on tins head are so compheated and unreasonable that scarce any one can remembe 
them It would be difficult to pro>e, that with a view to the interests of religion among the 
people, or of the clergy themselves, taken as a body, any pluralities of benefices with cure of 
souUi ought to remain, except of small contiguous panshes. But with a view to the interest 
o( some hundred well C2i)uected ecclesiastic:>i tl e difii^iltY is i\one at all 
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dispensations by the archbishop of Canterbury But the queen's inter- 
ference put a stop to this measure.^ 

The house of commons ga\e m this session a more forable proof of 
its temper m ecclesiastical concerns The articles of the Enghsh 
church, origi nall y drawn up under Edward VI , after ha, mg undergone 
some alteranon, were finally reduced to their present form by the con- 
vocation of 1562 But it seems to ha^e been thought necessary that 
they should ha e the sanction of parhament m order to make them 
bmdmg on the clergy Of these articles the far greater ponion relate 
to matters of faith, concermng which no difference of opmion had as 
yet appeared. Some few however declare the lawfulness of the estab- 
lished form of consecrating bishops and pnests, the supremacy of the 
crown, and the power of the church to order ntes and ceremomes- 
These involved the mam quesnons at issue , and the puritan opposmon 
was strong enough to withhold the approbation of the legislature from 
this part of the national symbol The act of 13 Ehz. c. 12 accordmgly 
enacts, that ev ery pnest or minister shall subscribe to all the articles of 
rehgion which 0 }tlj concern the confession of the true Christian faith, 
and the doctrme of the sacraments, compnsed m a book entitled 
“Articles whereupon it was agreed,” etc That the word only was 
inserted for the s^e of e.\cludmg the articles which established church 
authonty and the actual disaphne, is evident from a remarkable con- 
versation which ilr Wentworth, the most distmguished asserter of 
aval liberty m this reign, relates himself m a subsequent session, that 
of 1575, to have held on the subject with archbishop Parker “ I was,” 
he say s, * among others, the last paruament sent for unto the arch- 
bishop of Canterbury, for the articles of rehgion that then passed this 
house. He asked us, ‘\Yhy wedid put out of the book the articles 
for the homilies, consecration of bishops, and such like ‘ Surely, sir,’ 
said 1, ‘because we were so occupied m other matters, that we had no 
tune to exanune them how they agreed with the w ord of God.’ ‘ What 
said he, ‘surely you mistake the matter, you will refec yourselves 
wholly to us therem ’’ ‘ Xo , b/ the faith I bear to God,’ said I, * we 
will pass nothing before we understand what it is , for that were but 
to make you popes, make you popes vho list,’ said I, ‘forwevill 
make you none.’ And sure, Jlr Speaker, the speech seemed to me to 
be a pope-hke speech, and I fear least our bishops do attnbme this of 
the pope’s canons unto themselves. Papa non potest errare.”- The 
intrepid assertion of the nght of pnvate judgment on one side, and the 
pretension to something hke infalhbihty on the other, which have been 
for more than two centuries smce so mcessantly repeated, are here 
cunously brought into contrasL .Vs to the reservation itself, obIiqui.ly 
insinuated rather than expressed m this statute, it proved of httle 

- D E^res, p 156. Parliaccitiiy Hisairy, i 733 ?. r. 

* D Erfcs, p, S39. Pari. 750 Sttype s Life of Par..ir, 334. 
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piattical importance, the bishops having always exacted a subscnpiion 
to the whole thirty-nine articles ^ 

It was not to be expected that the haughty spint of Parker, which 
had refused to spare the honest scruples of Sampson and Coverdale, 
would abate of its rigour towards the danng paradoxes of Cartwright 
His disciples, in truth, from dissatisfied subjects of the church, were 
become her downright rebels, with whom it was hardly practicable to 
make any compromise that would avoid a schism, except by sacnficing 
the splendour and jurisdiction of an established hierarchy Thetirch- 
bishop continued, therefore, to harass the puritan ministers, suppressing 
their books, silencing them in churches, prosecuting them m private 
meetings (Neal, 187 Strype’s Paiker, 325 ) Sandys and Grindal, 
the moderate reformers of our spintual aristocracy, not only withdrew 
their countenance from a party who aimed at improvement by subver- 
sion, but fell, according to the unhappy temper of their age, into courses 
of undue severity Not merely the preachers, to whom, as regular 
ministers, the rules of canonical obedience might apply, but plain 
citizens, for listening to their sermons, were dragged before the high 
commission, and imprisoned upon any refusal to conform (Neal, 210 ) 
Strange that these prelates should not have remembered their own 
magnanimous readiness to encounter suffering for conscience sake in 
the days of Mary, or should have fondly arrogated to their particular 
church that elastic force of resolution, which disdains to acknowledge 
tyrannous power within the sanctuary of the soul, and belongs to the 
martyrs of every opinion, without attesting the truth of any'“ 

The puritans meanwhile had not lost all their friends in the council, 
though It had become more difficult to protect them One powerful 
reason undoubtedly operated on Walsingham and other ministers of 
Elizabeth’s court against crushing their party , namely, the precarious- 
ness of the queen’s hfe, and the unsettled prospects of succession 
They had already seen, in the duke of Norfolk’s conspiracy, that more 
than half the superior nobility had committed themselves to support - 
the title of the queen of Scots That title was sacred to all who pro- 
fessed the catholic religion, and respectable to a large proportion of the 
rest But deeming, as they did, that queen a convicted adulteress and 
murderer, the determined enemy of their faith, and conscious that she 
could never forgive those who had counselled her detention and sought 
her death, it would have been unworthy of their prudence and mag- 
nanimity to have gone as sheep to the slaughter, and risked the des- 
truction of Protestantism under a second Mary, if the intngues of 
ambitious men, the pusillanimity of the multitude, and the specious 
pretext of hereditary nght, should favour her claims on a demise of the 
croivn They would have failed, perhaps in attempting to resist them , 
but upon resistance I make no question that they had resolved In so 

1 Several ministers were deprived, in 1572, for refusuig to subscribe the articles Strype, 
li 186 Unless these were papists, which indeed is passible, their objection must have been 
to the artides touching discipline for the puritans liked the rest very well 

* Parkei wrote to lord Burleigh (June 1573), exating the council to proceed against some ol 
those men who had been called before the star chamber “ He knew them," he said, “ to be 
cowards ” — a very great mistake — “ and if they of the pnvy council gave over, they would 
hinder her majesty s government more than they were aware, and much abate the estimation 
ot their own authonties,” &c Id p 4« Cartwright's Admomtiop ivas now prohibited to bo 
sold. Ibid re 
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awful a cnsis, to what could they better look than to the stem, intrepid, 
uncompromising spint of puntanism , congenial to that of the Scottish 
reformers, by whose aid the lords of the congregation had overthrown 
the-ancient religion in despite of the regent Marj' of Guise? Of con- 
forming churchmen, m general, they might well be doubtful, after the 
oscillations of the three preceding reigns , but every abhorrer of cere- 
monies, every rejecter of prelatical authonty, might be trasted as 
protestant to the heart’s core, whose sword would be as ready as his 
tongue to withstand idolatry Nor had the puntans admitted, even in 
theory, those extravagant notions of passive obedience which the church 
of England had thought fit to mingle w'lth her homilies While the 
victory was yet so uncertain, while contingencies so incalculable might 
renew the struggle, all politic fnends of the reformation would be 
anxious not to strengthen the enemy by disumon m their own camp 
Thus sir Francis Walsingham, who had been against enforcing the 
obnoxious habits, used his influence with the scrupulous not to separate 
from the church on account of them , and again, when the schism had 
already ensued, thwarted, as far as his credit m the council extended, 
that harsh intolerance of the bishops which aggravated its mischiefs 
(Strype’s Annals, 1 433 ) 

We should reason in as confined a manner as the puntans themselves, 
by lookmg only at the captious fnvolousness of their scruples, and 
treating their sect either as wholly contemptible, or as absolutely mis- 
chievous We do mjustice to these wise counsellors of the maiden 
queen, when we condemn, I do not mean on the maxims only of tole- 
ration, but of civil prudence, their unwillingness to crush the noncon- 
forming clergy by an undeviating ngour It may justly be said that, in 
a religious sense, it was a greater good to possess a well-instructed 
pious clergy, able to contend against popery, than it was an evil to let 
some prejudices against mere ceremonies gam a head. The old rehgion 
was by no means, for at least the first half of Ehzabeth’s reign, gone 
out of the n inds of the people The lurkmg pnests had great advan- 
tages from the attractive nature of their faith, and some, no doubt, from 
its persecution A middle system, hke the Anghcan, though it was 
more likely to produce extenor confonmty, and for that reason was, I 
think, judiciously introduced at the outset, did not afford such a secunty 
against relapse, nor draw over the heart so thoroughly, as one which 
idmitted of no compromise Thus the sign of the cross m baptism, 
one of the pnncipal topics of objection, may well seem m itself a very 
innocent and decorous ceremony But if the perpetual use of that 
sign IS one of the most stnking superstitions in the church of Rome, it 
might be urged in behalf of the puntans, that the people were less likely 
to treat it with contempt, when they saw its continuance, even in one 
instance, so stnctly insisted upon I do not pretend to say that this 
reasoning is right, but that it is at least plausible, and that we must go 
back and place ourselves, as far as we can, in those times, before we 
Jeterimne upon the whole of this controv ersy m its manifold beanngs. 
The great object of Ehzabeth’s mimsters, it must be kept in mind, was 
the preservation of the protestant rehgion, to which all ceremonies o 
tlie church, and even its form of disciphne, were subordinate. An in- 
Oinerent passu eness among the people, a humble trust m authonty, 
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however desirable m the eyes of churchmen, was not the temper which 
would have kept out the right heir from the throne, or quelled the 
generous ardour of the catholic gentry on the queen’s decease 

A matter very much connected with the present subject will illustrate 
the different schemes of ecclesiastical policy, pursued by the two parties 
4 hat divided Elizabeth’s council The clergy in several dioceses set up, 
with encouragement from their superiors, a certain religious exercise, 
called prophesymgs They met at appointed times to expound and 
discuss together particular texts of Scripture, under the presidency of 
a moderator, appointed by the bishop, who finished by repeating the 
substance of their debate with his own determination upon it These 
discussions were in public , and it was contended that this sifting of 
the grounds of their faith, and habitual argumentation, would both tend 
to edify the people, very little acquainted as yet with their religion, and 
supply in some degree the deficiencies of learning among the pastors 
themselves These deficiencies were indeed glaring , and it is not un- 
likely that the prophesymgs might have had a salutaiy effect, if it had 
been possible to exclude the prevailing spint of the age It must how- 
ever be evident to any one who has expenence of mankind, that the 
precise clergy, armed not only with popular topics, but with an intrinsic 
superiority of learning and ability to support them, would wield these 
assemblies at their pleasure, whatever might be the regulations devised 
for their control The queen entirely disliked them, and directed 
Parker to put them down He wrote accordingly to Parkhurst, bishop 
of Norwich, for that purpose The bishop was unwilling to comply 
And some pnvy-councillors interfered by a letter, enjoining him not to 
hinder those exercises, so long as nothing contrary to the church was 
taught therein This letter was signed by sir Thomas Smith, sir Walter 
Millay, bishop Sandys, and sir Francis KnoUys It was, in effect, 
to reverse what the archbishop had done Parker, however, who was 
not easily daunted, wrote again to Parkhurst, that, understanding he 
had received instructions in opposition to the queen’s orders and his 
own, he desiied to be informed what they were This seems to have 
checked the councillors , for we find that the prophesymgs were now 
put down ’ 

Though many wll be of opinion that Parker took a statesman-like 
view of the interests of the church of England in discouraging these 
exercises, they were generally regarded as so conducive to instruction 
that he seems to have stood almost alone m his opposition to them 
Sandys’s name appears to the above-mentioned letter of the council to 
Parkhurst Cox, also, ivas inclined to favour the prophesymgs And 
Gnndal, who in 1575 succeeded Parker m the see of Canterbury, bore 
the whole brunt of the queen’s displeasure rather than obey her com- 
mands on tlus subject He conceived that, by establishing stnct rules 
with respect to the direction of those assembhes, the abuses which had 
already appeared of disorderly debate, and attacks on the discipline of 
the church, might be got rid of without entirely abolishing the exercise 
The queen w ould hear of no middle course, and insisted both that the 
prophesymgs should be discontinued, and that fewer licences for preach- 
ing should be granted For no parish pnest could without a licence 
^ Strvpc's AnnaN, u 21Q 322 Life of {’arl tr, 46; 
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preach any discourse except the regular homilies , and this i\as one of 
the points of contention wth the puritans. Gnndal steadily refused to 
comply with this injunction , and was in consequence sequestered from 
the exercise of his jurisdiction for the space of about five years, till, on 
his making a kmd of submission, the sequestration was taken off not 
long before his death. The queen, by circular letters to the bishops, 
commandmg them to put an end to the prophesyungs, which were 
never aftenvards renew ed ^ 

^Vhltglft, bishop of Worcester, a person of a very opposite dis- 
position, was promoted, on Gnndal’s decease, to the pnmacy' He had 
distinguished himself some y ears before by an answ er to Cartirnght's 
Admonition, wntten with much ability, but not falhng short of the 
work It imdertook to confute in rudeness and asperity- It is seldom 
good policy to confer such eminent stations m the church on the 
gladiators of theological controversy , who from vanity and resentment, 
as well as the course of their studies, wiU always be prone to exaggerate 
the importance of the disputes wherein they' have been engaged, and 
to turn whatever authonty the laws or the influence of their place may 
give them against their adversanes This was fully illustrated by 
the conduct of archbishop Whitgift, whose elevation the wasest of 
Elizabeth’s counsellors had ample reason to regret. In a few months 
after his promotion, he gave an earnest of the rigour he had deter- 
mined to adopt, by promulgating articles for the observance of dis- 
cipline. One of these prohibited aU preaching, reading, or catechising 
m private houses, whereto any not of the same family' should resort, 
“seeing the same was never permitted as lawful under any chnstian 
magistrate” But that which excited the loudest complaints was the 
subscription to three points, the queen’s supremacy, the lawfulness of 
the common prayer and ordmation semce, and the truth of the whole 
thirtv'-nine articles, exacted from every mmister of the church (Strype’s 
■\Vhitgift, 115 ) These indeed were so far from novelties, that it might 
seem rather supererogatory to demand them, (if in fact the law required 
subscnption to all the articles) , y et it is highly probable that many 
had hitherto eluded the legal subscriptions, and that others bad cou- 
ceived their scruples after hav'ing conformed to the prescribed order 
The archbishop’s peremptory requisition passed, perhaps justly, for an 
illegal stretch of power® It encountered the resistance of men per- 
tinaciously- attached to their own tenets, and ready- to suffer the 
pnvaUons of poverty rather than yield a simulated obedience. To 
suffer however m sdence has at no time been a virtue wath our 

* StrypesLife of Gnndal, aig 3^0 372 The aichhishop’s letter to the queen, dedann;^ 
iUS ua atIIui jniss to obey* her ret^uisition, l> ta a far bolder tr ain than the prelate^ ;vere 'Von, 
to use in this reign, and perhaps contnouted to the seventy she showed town-vds him . Gnndal 

a hocc..r, conscientious man, but too little of a courtier or for the place he 

He was on Uie point of resigning the archbiJiopnc jvhen he died there had at one 
time been some thoughts of depriving him 

* Strype's ^Vhltgllc, 37 et alibi He did ro disdain to •'cflect on Carf-nghc fo*' hi:> poverty, 

tee consequence of a scrupulous adherence o in* principles But the coatroverual lyrtcri of 
every side in tne sixtcentn century di^pla^ a vhact of decenej md humajuty ^vhich even our 
anenymous Lbcller»nav-e hardly nuiched Whirgift vas no* of rnuch learning u" it be truc^ 
av the editors of the BiDg^apnia Entaaaica lutimaie, that he had no acquaaitanfe b the 
urccik Thzd must seem strange to thoie who have an e.’aggc^a cd a^Lcn 0^ tn 

scholarship 01 that a::e 

* Neal, sCS B -xh s ifemoas of ELcancia, voL i p 43 ^7, fian 
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protestant dissenters The kingdom resounded with the clamour ot 
those who were suspended or deprived of their benefices, and of their 
numerous abettors.’ They appe^ed from the archbishop to the privy 
council The gentry of Kent and other counties strongly interposed 
m their behalf They had powerful friends at court, especially KnoUys 
who wrote a warm letter to the archbishop “ But, secure of the queen’s 
support, who was now chiefly under the influence of sir Christopher 
Hatton, a decided enemy to the puritans, Whitgift relented not a jot of 
his resolution, and we it far gi eater lengths than Parker had ever 
ventured, or perhaps htd desiied, to proceed 

The act of supremacy, while it restored all ecclesiastical jurisdiction 
to the crown, empowered the queen to execute it by commissioners 
appointed under the great seal, m such manner and for such time as 
she should direct , whose power should extend to visit, coirect and 
amend all heresies, schisms, abuses, and offences whatever, which fall 
under the cognisance and are subject to the correction of spiritual 
authority Several temporary commissions had sat under this act with 
continually augmented powers, before that appointed in 15S3, wherein 
the jurisdiction of this anomalous court almost reached its zenith 
It consisted of forty-four commissioners, twelve of whom were bishops, 
many more pnvy-councillors, and the rest either clergymen or civilians 
This commission after reciting the acts of supremacy, uniformity, and 
two others, directs them to inquire from time to time, as well by the 
oaths of twelve good and lawful men, as by witnesses and all other 
means they can devise, of all offences, contempts, or misdemeanours 
done and committed contrary to the tenor of the said several acts and 
statutes , and also to inquire of all heretical opinions, seditious books, 
contempts, conspiracies, false rumours or talks, slanderous words and 
sayings, &c , contrary to the aforesaid laws Power is given to any 
three commissioners, of whom one must be a bishop, to punish all 
persons absent from church, according to the act of uniformity, or to 
visit and reform heresies and schisms according to law , to deprive all 
beneficed persons holding any doctrine contrary to the thirty-nine 
articles , to punish incests, adulteries, and all offences of the kind , to 
examine all suspected persons on their oaths, and to punish all wlie 
should refuse to appear or to obey their orders, by spintual censure 01 
by discretionary fine or imprisonment , to alter and amend the statutes 


According to 'i paper in the appendix to Slrype s Lilc of Whitgift, p 6o , the number of 
confonnabk ministers in eleven dioceses not including those of I^ndon and Norwich, the 
strongholds of puntanism wis 780, that of non compiler^, 49 But Neal says that 233 ministcn> 
were suspended m only six counties, 64 of whom in Norfolk, 60 in Suffolk, 38 m Essex, p 268 
I he puntons formed so much the more learned and diligent part of the clergy, that a great 
scarcity of preachers was experienced throughout this reign, m consequence of silencing so 
many of the former Thus in Cornwall, about 1578, out of 140 clergymen, not one was capa« 
ble of prcTching Neal, p 245. And, in general, the number of those who could not preach, 
but only read tlie service, was to the others nearly as four to one the preachers being a 
majority only in London Id p 320 

Xhis may be deemed by some an instance of Neal’s prejudice But that histonan is not so 
ill informed as they suppose and the fact is highly probable Let it be remembered that 
there existed few books of divinity in EngUsh that all books were comparatively to the value 
of money, far dearer tlian at present that the majonty of Uie clergy were nearly illiterate, 
and many of them addict'^d to drunkenness and low vices above all, that they had no means 
of supplymg their deficiencies by preaching the discourses of others and we sLdl see lutU 
cause for doubting Neal s statement though founded on a puritan document 

^ Life of AVfutgift, 137 et alibi plures Annals, m 183 
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of colleges, cathedrals, schools, and other foundations, and to tendc. 
the oath of supremacy, according to the act of parliament ' 

Master of such tremendous machinery, the archbishop proceeded to 
call into action one of its powers contained for the first time in the 
present commission, by tendenng what was technically styled the oath 
ex officio, to such of the clergy as were surmised to harbour a spirit of 
puritanical disaffection. This procedure, which was wholly founded 
on the canon law, consisted in a senes of interrogations, so compre- 
hensive as to embrace the whole scope of clencal uniformity, yet so 
precise and minute as to leave no room for evasion, to which the 
suspected party was bound to answer upon oath. (Strype’sAVhitgift, 135, 
and App 49 ) So repugnant w’as this to the rules of our English law, 
and to the pnnciples of natural equity, that no species of ecclesiastical 
t> ranny seems to have excited so much indignation. Lord Burleigh, 
who, though at first rather fnendly to "Whitgift, was soon disgusted by 
his intolerant and arbitrary behaviour, wTote m strong terms of re- 
monstrance against these articles of examination, as “so cunously 
penned, so full of branches and circumstances, as he thought the 
inquisitors of Spam used not so many questions to comprehend and to 
trap their prey " The pnmate rephed by alleging reasons in behalf 
of the mode of examination, but very fnvolous, and such as a man 
determined to persevere in an unwarrantable course of action may 
commonly find. (Id 157 160 ) They had little effect on the calm and 
sagacious mind of the treasurer, w’ho continued to express his dis- 
satisfaction, both indmdually and as one of the pnvy council^ But 
the extensive junsdiction improvidently granted to the ecclesiastical 
commissioners, and which the queen w'as not at aU hkely to recall, 
placed Whitgift beyond the control of the temporal adimnistration 

The archbishop, however, did not stand alone m this impracticable 
endeavour to overcome the stubborn sectanes by dint of hard usage 
Several other bishops were engaged in the same unchantable course 
(Neal, 325 385), but especi^y Aylmer of London, who has left a 
worse name m this respect than any prelate of Ehzabeth’s reign ^ The 
violence of Aylmer’s temper was not redeemed by many virtues, it is 
impossible to exonerate his character from the imputations of covetous- 
ness and of plundering the revenues of his see, faults very prevalent 

1 Neal, 274 Strj pe s AnnaL, III iSo. 

The germ of the high commias on court seems to hav e been a commission granted b> Mary 
(Feb. 1357) to certam bishops and others to mquire after all heresies, punish persons mls- 
behavmg at church, and such as refused to come thither, cither by means of pre_entments by 
uitness, or any other pohtic way thej could devise with full pow cr to proceed as their dis- 
cretions and consaenccs should direct them , and to use all such means as they could invent, 
for the searching of the premises, to call witnesses, and force them to mie oath of such 
thm-s as might discov er what they sought after Burnet, u ^47 But the primary model was 
the mqiusition itself 

It was quesuoned whether the power of depnva.lion for not leadmg the common pra} er, 
granted to the high commissioners were legal , the act of umformity having annexed a much 
-®aller penal^ But it was held by the jud5,es m the case of Can drey, (3 f^hes Reports; 
that the act did not tale away the ecclesiastical jurisdiction and supremacy which hart ever 
appertained to the crown, and by virtue of which it might erect courts with as fuUspmlual 
jurisdiction as the archbishops and bishops exercised 

J Strypes Whitgift, 163 166 et ahbu Birch’s Memoirs, 1 02 There was said to be a 
-cheme on foot, about 1590 to inal.e all persons m oSce subscribe a declaration that episcopacy 
w^ u vful by the w ord of God which Bur*cjgh prevented. 

Id 290 Strypes Life of Ajlmer, p 59, S.c His biographer is here, as in all lus wnl 
mgs, too partial to condemn, but too honest to conceaL 
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among the bishops of that penod The privy council wrote sometimea 
to expostulate with Ay’mer in a tone which could hardly have been em 
ployed towards a roan in his station who had not forfeited the general 
esteem Thus, upon occasion of one Benison, whom he had im- 
pnsoned without cause, we find a letter signed by Burleigh, Leicester, 
Walsingham, and even Hatton, besides several others, urging the 
bishop to give the man a sum of money, since he would recover 
damages at law, which might hurt his lordship’s credit Aylmer, how- 
ever, who was of a stout disposition, especially when his purse was 
interested, objected strongly to this suggestion, offering rather to confer 
on Benison a small living, or to let him take his action at law The 
result does not appear, but probably the bishop did not yield (Neal, 
294.) He had worse success in an information laid against him for 
felling his woods, which ended not only m an injunction, but a sharp 
repnmand from Cecil in the star-chamber ^ 

What lord Burleigh thought of these proceedings may be seen in the 
memonal to the queen on matters of religion and state, from which I 
have, in the last chapter, made an extract to show the tolerance of his 
disposition with respect to cathohes Protesting that he was not in 
the least addicted to the preciser sort of preachers, he declares himself 
“ bold to think that the bishops, in these dangerous times, take a very 
ill and unadvised course m driving them from their cures , ” first, 
because it must discredit the reputation of her majesty’s power, when 
foreign princes should perceive that even among her protestant sub- 
jects, in whom consisted all her force, strength, and power, there was 
so great a heart-burning and division , and secondly, “ because,” he 
says, “ though they were over squeamish and nice m their opinions, 
and more scrupulous than they need , yet vath their careful catechising 
and diligent preaching, they bring forth that fruit which your most 
excellent majesty is to desire and wish , namely, the lessemng and 
diminishing the papistical numbers” (Somers’ Tracts, 1 166) But 
this great minister’s knowledge of the queen’s temper, and exces- 
sive anxiety to retain her favour, made him sometimes fearful to act 
according to his own judgment “ It is well known," lord Bacon says of 
him, in a treatise published m 1591, "that as to her majesty, there was 
never a counsellor of his lordship’s long continuance that was so appli- 
cable to her majesty’s princely resolutions, endeavounng always after 
faithful propositions and remonstrances, and these m the best words 
and the most grateful manner, to rest upon such conclusions as her 
majesty in her own wisdom determineth, and them to execute to the 
best , so far hath he been from contestation, or drawing her majesty 
into any of his own courses ” (Bacon’s Works, 1 532 ) Statesmen who 
betray this unfortunate infirmity of clinging too fondly to power become 
the slaves of the princes they serve Burleigh used to complain of the 

' Strype s Aylmer 71 ^Vhen he grew old, and reflected that a large sum of money would 
be due from his family, for dilapidations of the palace at Fulham, &.C., ne literally proposed to 
sell his bishopric to Bancroft Id 169 The other, howe\cr, waited for his death and had 
above 4000/ awarded to liim but the crafty old man ha% mg laid out his money in land, this 
Bum was never paid. Bancroft tned to get an act of parliament m order to render the real 
Citale liable, hut without success page 194 The bishops prejudice against standing timber 
gave n^e to perhaps the worst pim that was ever remembered after two centunes Hohaa 
cut down an avenue of elm trees at Fullnm on which a wit remarked, that instead of Aylmer, 
(qt Elmar, as the name was sometimes spelled}, he should be called Mar elm 
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harshness with which the queen treated him (Birch's Memoirs, 11 
146 ) And though, more lucky than most of his class, he kept the 
white staff of treasurer down to his death, he was reduced m his latter 
yeais to court a rising favourite more submissively than became his 
own dignity,^ From such a disposition we could not expect any 
decided resistance to those measures of seventy towards the puntans, 
which fell m so entirely with Elizabeth's temper 

There is no middle course, m dealing with religious sectaries, 
between the persecution that exterminates, and the toleration that 
satisfies They were wise in their generation, the Loaisas and Valdes 
of Spain, who kindled the fires of the inquisition, and quenched the 
rising spirit of protestantism in the blood of a Seso and a Cazalla. 
But sustained by the favounng voice of his associates, and still more 
by that firm persuasion which bigots never know how to appreciate in 
their adversaries, a puritan minister set at nought the vexatious and 
arrogant tribunal before which he was summoned Exasperated, not 
overawed, the sectaries threw off what little respect they had hitherto 
paid to the hiemrchy They had learned, in the earlier controversies of 
the reformation, the use, or, more truly, the abuse, of that powerful 
le^ er of human bosoms, the press He who m Saxony had sounded 
the first trumpet-peal against the battlements of Rome, had often 
turned aside from his graver labours to excite the rude passions of the 
populace by low iibaldry and exaggerated invective , nor had the 
English reformers ever scrupled to win proselytes by the same arts 
What had been accounted holy zeal in the mitred Bale and martyred 
Latimer, might plead some apology from example m the aggrieved 
puritan Pamphlets, chiefly anonymous, were rapidly circulated 
throughout the kingdom, inveighing against the prelacy Of these 
libels the most famous went under the name of Martin Mar-prelate, a 
vizored knight of those lists, behind whose shield a host of sturdy pun- 
tans ere supposed to fight These were printed at a moveable press, 
shifted to different parts of the country as the pursuit grew hot, and 
contamed little serious argument, but the unwarrantable invectives of 
angry men, who stuck at no calumny to blacken their enemies ^ If 
these insults upon authority are apt sometimes to shock us even now, 
when long usage has rendered such licentiousness of seditious and 
profligate libellers almost our daily food, what must they have seemed 
in the leign of Elizabeth, when the press had no acknowledged liberty, 
and while the accustomed tone in addressing those in power was little 
better than servile adulation ? 

A law had been enacted some years before, levelled at the books 
dispersed by the seminary pnests, which rendered the publication of 
seditious libels against the queen’s government a capital felony (23 Ehz. 

' Birch’s ilcmoirs, ii 146 Burleigh docs not shine much m these memoirs but most ol 
the letters the> conUiui arc from the nvo Bacons, then engaged in the Essex faction, though 
nephcbvs of the treasurer 

- Ihc firbt of Martin Mar prehtt-’s IibcU was published in 1588 In the month of Novem 
her of that year the archbiihop is directed b> a letter from th^* council to search for and corn- 
nut to prison the authors and printers Strype’s Whilgift 2SS 1 hese pamphlets arc ’icarce 
out a few extracts from Uiem may be found in Sirype, and other authors 'I he abusive Ian 
RUage of the puritan pamphleteers had bemiii seven! >can> before Strype s Annals 11 193 
See the trial of Sir Richard Knightley of Isorthamptonshire for dispersing punfanical hbels 
State irials. 2 1303 
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c 2 ) This act, by one of those strained constructions which the judges 
M ere commonly ready to put upon any pohtical cnme, was brought to 
bear on some of the puritanical wntings The authors of Martin 
Mar-prelate could not be traced with certainty, but strong suspicions 
having fallen on one Penry, a young Welshman, he was tned some 
time after for another pamphlet, containing sharp reflections^ on the 
queen herself, and received sentence of death, which it was thought 
proper to carry into execution ’ Udal, a puritan minister, fell into the 
grasp of the same statute for an alleged libel on the bishops, which 
had surely a very indirect reference to the queen’s administration 
His trial, like most other pohtical trials of the age, disgraces the name 
of English justice It consisted mainly in a pitiful attempt by the 
court to entrap him into a confession that the imputed libel was of 
his ivTiting, as to which their proof was deficient Though he avoided 
this snare, the jury did not fail to obey the durections they received to 
convict him So far from being concerned m Martm’s writings, Udal 
professed his disapprobation of them and his ignorance of the author 
This sentence appeared too iniquitous to be executed even m the eyes 
of Whitgift, who interceded for his hfe , but he died of the effects of 
confinement ® 

If the libellous pen of Martin Mar-prelate was a thorn to the rulers 
of the church, they had still more cause to take alarm at an overt 
measure of revolution which the discontented party began to effect about 
the year 1590 They set up, by common agreement, their own plat- 
form of government by synods and classes , the former being a sort of 
general assemblies, the latter held m the particular shires or diocfeses, 
agreeably to the presbyterian model established m Scotland In these 
meetings debates were had, and determinations usually made sufficiently 
unfavourable to the estabhshed system The ministers composing 
them subscnbed to the puntan book of disciphne These associations 
had been formed in several counties, but chiefly in those of North- 
ampton and Wanvick, under the direction of Cartwnght, the legislator 
of their republic, who possessed, by the earl of Leicester’s patronage, 

^ PeniVs protestation at his death is in a style of the most iffLCting and simple eloquence 
Life of AV^tffiftj 409 and Appendix* 176 It is a stnking contrast to the coarse abuse for 
wluch he suffered The authors of Alartin Mar prelate were never fully discovered bu! 
Penry seems not to deny his concern in it, 

* State Trials, 1271 It may be remarked on this as on other occasions, that Udal s trial is 
evidently published by himself and a defendant, especially in a poliucal proceeding is 
apt to give a partial colour to his own case Life of whilgift, 314 Annals of Reformation, 
iv 21 FulIer^s Church History, 122 Neal, 340 This Nvnter says -“Among tlie divmes 
who for the libels above mentioned, the rev Mr Udal” This is no doubt 

a splenetic mode of speaking But AVarburton, m his short notes on Neal’s history treats it 
as a wilful and audacious attempt to impose on the reader as if the ensuing pages did not let 
him into all the arcumstances I will here observe, that Warburton, in his self conceit, has 
paid a much higher compliment to Neal than he mtended, speaking of his own comments as 
“ a full confutation ( I quote from memo^} of that histonan^s false facts and misrepresenta 
tions ” But when we look at these, wc find a good deal of wit and some pomted remarks, but 
hardly any thmg that can be deemed a material correction of facts. 

Nem’s History of the Puritans is almost wholly compiled, as far as this reign is concerned, 
from Strype, and from a manuscript wntten by some punlon about the time It was answered 
by Madox, afterwards bishop of Worcester lu a Vindication of the Church of Engbnd, pub 
Ushed anonymously m 1733 Neal replied wuh tolerable success but Madox s book is still 
an useful corrective Both however were, bke most controversialists, prejudiced men, loving 
the interests of their respective factions better than truth, and not very scrupulous about mis 
r^rcseniing an adversary But Neal had got rid of the mtolerant spirit of the puntan», while 
Madox labours tojusufy every act of AVhit^t ar.d Parker 
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the mastership of an hospital m the latter town (Life of Whitgift^ 328 ) 
It would be unjust to censure the archbishop for mterfenng to protect 
the discipline of his church against these innovators, had but the 
means adopted for that purpose been more consonant to equity 
Cartwnght with several of his sect were summoned before the eccle- 
siastical commission , where refusing to inculpate themselves by taking 
the oath ex officio, they were committed to the Fleet This punish 
ment not satisfying the rigid dhurchmen, and the authority of the 
ecclesiastical commission being incompetent to inflict any heavier 
judgment, it was thought fit the next year to remove the proceedings 
into the court of the star-chamber The judges, on being consulted, 
gave It as their opinion, that since far less crimes had been punished 
by condemnation to the galleys or perpetual banishment, the latter 
would be the fittest for their offence But several of the council had 
more tender regards to sincere though intractable men, and m the 
end they were admitted to bail upon a promise to be quiet, after 
answering some interrogations respecting the queen’s supremacy, and 
other points, with civility and an evident wsh to avoid offence^ It 
may be observed that Cartwright explicitly declared his disapprobation 
of the libels under the name of Martin Mai -prelate “ Every political 
party, however honourable may be its objects and character, is liable 
to be disgraced by the association of such unscrupulous zealots But 
though It is an uncandid sophism to charge the leaders with the 
excesses they profess to disappiove m their followers, it must be con- 
fessed, that few chiefs of faction have had the virtue to condemn with 
sufficient energy the misrepiesentations which are intended for their 
benefit 

It was imputed to the puritan faction, with more or less of truth, 
that, not content with the subversion of episcopacy and of the whole 
’ ecclesiastical polity established in the kingdom, they maintained 
principles that would essentially affect its civil institutions Their 
denial, indeed, of the queen’s supremacy, carried to such lengths as I 
have shown above, might justly be considered as a derogation of 
her temporal sovereignty Many of them asserted the obligation of 
the judicial laws of Moses, at least m criminal cases , and deduced 
I om this the duty of putting idolaters, (that is, papists,) adulterers, 
witches and demomacs, sabbath-breakers, and several other classes of 
offenders, to death ® They claimed to their ecclesiastical assemblies 
the right of determining all matters wherein breach of charity may 
be, and all matters of doctrine and manners, so far as appertaineth to 
conscience” They took away the tempoial right of patronage to 
churches, leaving the choice of ministers to general suffrage ^ There 
are even passages in Cartwright’s Admonition, which intimate that the 

1 Life of Whitgift, 336 360 366 Append 142 159 

• Id Append 135 AnnaU iv 52 

^ This predilection for the l^Io^aic polity was not uiiconimon imonK the refomicrs Collier 
emotes pissages from Martin Biicer 'u strong as could well be found in the puritan wntings 

303 

* Life of ^Vh^tglft, p 61 333 and App 138 Annals, iv 140 As I have not seen the 
onginal uorks in which these tenets are said to bt, promulgated, I cannot \ouch for the fair* 
ness of the represcutatton made by hostile pens^ though I conceive it to be not \cry far fio a 
the truth 
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commonwealth ought to be fashioned after the model of the church ^ 
But these it would not be candid to press against the more explicit 
declarations of all the puritans m favour of a limited monarchy, though 
they grounded its legitimacy on the republican principles of popular 
consent ^ And with respect to the former opinions, they appear to 
have been by no means common to the whole puritan body, some of 
the depnved and impnsoned ministers even acknowledging the queen’s 
supremacy in as full a manner as the law conferred it on her, and as 
she professed to claim it ® 

The pretensions advanced by the school of Cartwright did not seem 
the less dangerous to those who cast their eyes upon what was passing 
m Scotland, where they received a practical illustration In that king- 
dom, a form of polity very nearly conforming to the puritanical plat- 
form had become established at the reformation in 1560 , except that the 
office of bishop or superintendent, still continued, but with no para- 
mount, far less arbitrary dominion, and subject even to the provincial 
synod, much more to the general assembly of the Scottish Church 
E\en this very limited episcopacy was abolished m 1592 The 
presbytenan clergy, individually and collectively, displayed the 
intrepid, haughty, and untractable spirit of the English puritans 
Though Elizabeth had from policy abetted the Scottish clergy in their 
attacks upon the civil administration, this connection itself had 
probably given her such an insight into their temper, as well as their 
influence, that she must have shuddered at the thought of seeing o 
repubhcan assembly substituted for those faithful satraps, her bishops, 
so ready to do her bidding, and so patient under the hard usage she 
sometimes bestowed on them 

These prelates did not, however, obtain so much support from the 
house of commons as from their sovereign In that assembly a deter- 
mined band of puritans frequently carried the victory against the 
courtiers Every session exhibited proofs of their dissatisfaction with 
the state of the church The crown’s influence would have been too 
weak without stretches of its prerogative The commons in 1575 
received a message forbidding them to meddle with religious concerns 
For five years afterwards the queen did not convoke parliament, of 
which her dislike to their puritanical temper might in all probability 
be the chief reason But, when they met again in 1580, the same 
topic of ecclesiastical grievances, which had by no means abated 

1 Life of IVhitRift I^Iadox’s vindication of the Church of England against Neal, p 212 
Strype’s Annals iv 142 

2 i he large views of eivU government entertained by the puritans were sometimes impoted 
to them as a crime by their more courtly adversancs, who reproached thorn with the writings 
of Buchanan and Langucl Life of Whitgift, 238 Annals, iv 1^2 

3 See a declaration to this effect, at which no one could cavil, m Strype’s Annals, iv 85 
The puritans, or at least some of their fnends, retaliated this charge of denying the queen s 
supremacy on their adversaries Sir Francis Knollys strongly opposed tJie claims of cpisco 
pacy as a dmne institution, which had been covertly insinuated by Bancroft, on the ground 
nf Its incompatibility with the prerogative and urged lord Burleigh to make the bisliops 
acknowledge they had no siipenonty over the clergy, except by statute, as the only means to 
save her majesty from the extreme danger into vvhiUi she was brought by the machinations of 
the pope and long of Spam Life of Wliugiftj p 3^0 361 389 He wrote afterwards to lord 
Burleigh m 1591, that if he might not speak his niuid freely against the power of the bishops, 
and prove it unlawful, by the laws of thi> realm, and not by the canon law, he hoped to 
be allowed to become a private man Ihis bold letter he desires to have sho vu to the queea 
Lansdowue Catalogue, \ol Ixvui 84. 
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during the interval, was revived. The commons appointed a com- 
m>-ttee, formed only of the prmcipal officers of the crown who sat m 
the house, to confer with some of the bishops, according to the irre 
gular and imperfect course of parliamentary proceedings m that age, 
“ touching the gnefs of this house for some things very requisite to be 
reformed in the church, as the great number of unlearned and unable 
ministers, the great abuse of excommunications for every matter ot 
small moment, the commutation of penances, and the great multitude 
of dispensations and pluralities, and other things very hurtful to the 
church.”^ The committee reported that they found some of the 
bishops desirous of a remedy for the abuses they confessed, and of 
joining m a petition for that purpose to her majesty , which had 
accordingly been done, and a gracious answer, promising all conve- 
nient reformation, but laying the blame of remissness upon some pre- 
lates, had been received This the house tookwth great thankfulness 
It was exacdy the course which pleased Elizabeth, who had no regard 
for her bishops, and a real anxiety that her ecclesiastical as well as 
temporal government should be well adrmnistered, provided her sub- 
jects would entrust the sole care of it to herself, or lirmt their inter- 
ference to modest petitioning 

A new parliament having been assembled, soon after Whitgift on his 
elevation to the pnmacy had begun to enforce an universal conlormity, 
the lower house drew up a petition in sixteen articles, to which they 
requested the lords’ concurrence, complaining of the oath ex officio, 
the subscnption to the three new articles, the abuses of excommunica- 
tion, hcences for non-residence, and other ecclesiastical gnevances 
The lords replied coolly, that they conceived many of those articles, 
which the commons had proposed, to be unnecessary, and that others 
of them were already provided for , and that the uniformity of the 
common prayer, the use of which the commons had requested to leave 
in certain respects to the minister’s discretion, had been established by 
parliament The two archbishops, Whitgift and Sandys, made a more 
particular answer to each article of the petition, m the name of their 
brethren ^ But in order to show some wilhngness towards reforma- 
tion, they proposed themselves in convocation a few regulations for 
redress of abuses, none of which, however, on this occasion, though 
they received the royal assent, were submitted to the legislature 
(Strype’s Annals, 111 228 ) , the queen in fact maintaining an insuper- 
able jealousy of all intermeddling on the part of parhament with her 
exclusive supremacy over the church. Excluded by Elizabeth’s jea- 
lousy from entertaining these religious innovations, which would prob- 
ably have met no unfavourable reception from a free parliament, the 
commons vented their ill-will towards the dominant hierarchy m com- 
plaints of ecclesiastical gnevances, and measures to redress them , as 
to which, even with the low notions of parliamentary nght prevailing 
at court, It was impossible to deny their competence Several bills 
were introduced this session of 1584-5 into the lower house, which, 
though they had little chance of receuing the queen’s assent, manifest 
the sense of that assembly, and in all likelihood of their constituents 

’ P 3°^ Strj pe s Whitgift , 02 Appendix 32 

D Ewci, 33^ ct poit, Stiipc s yVbiigut, 17D, SkC. Appendix, 70. 



158 Imposition of the Oath ex officio felt oppi essive 

One of these imported, that bishops should be sworn m one of the 
courts of justice to do nothing m their office contrary to the common 
law Another went to restrain pluralities, as to which the prelates 
would very reluctantly admit of any limitation ^ A bill of the same 
nature passed the commons in 1589, though not witliout some opposi- 
tion Hie clergy took so great alarm at this measure, that the convo- 
cation addressed the queen in vehement language against it , and the 
archbishop tlirowing all tlie Height of his advice and authority into the 
same scale, the bill expired m tlic upper house ^ A similar proposition 
111 the session of 1601 seems to have miscarried m the commons 
(Pari Hist 921 ) In the next chapter will be found other instances of 
the commons’ reforming temper in ecclesiastical concerns, and the 
queen’s determined assertion of her supremacy 
The oath ex officio, binding the taker to answer all questions that 
should be put to him, inasmuch as it contravened the generous maxim 
of English law that no one is obliged to criminate himself, provoked 
very just animadversion Monce, attorney of the court of waids, not 
only attacked its legality with arguments of no slight force, but intro- 
duced a bill to take it away Tins was on the whole well received by 
the house , and sir Francis Knollys, the stanch enemy of episcopacy, 
though m high office, spoke in its favour But the queen put a stop to 
the proceeding, and hlonce lay some time m pnson for his boldness 
The civihans, of whom several sat m the lower house, defended a mode 
of procedure that had been borrowed from their own jurisprudence 
This revived the ancient animosity between them and the common 
lawyers The latter had always manifested a great jealousy of the 
spiritual junsdiction, and had early learned to restrain its exorbitances 
by writs of prohibition from the temporal courts Whitgift, as tena- 
cious of power as the most ambitious of his piedecessors, murmured 
like them at this subordination, for such it ev idently was, to a lay 
tribunal ^ But the judges, who found as much gratification in exert- 
ing their power as the bishops, paid little regard to the remonstrances 
of the latter We. find the law reports of this and the succeeding 
reign full of cases of prohibitions Nor did other abuses imputed to 
these obnoxious judicatures, fail to provoke censure, such as the 
unreasonable fees of their officers, and the usage of granting licences, 
and commuting penances for money * The ecclesiastical courts indeed 
have generally been reckoned more dilatory, vexatious, and expensive, 
than those of the common law But in the present age that part of 
their jurisdiction, which, though coercive, is professedly spintual, and 
wherein the greatest abuses have been alleged to exist, has gone very 

1 Stryjie’s Annils iil i86 192 Compare App 35 

’ Strype s Whitgift, 279 Annals, ui 543 

> Strype s Whitgift, 521 537 App 136 The archhishop could not dismise his dislike to 
the Lawyers “ The temponl lawyer/’ he says in a letter to Cecil, ‘ -v/tose learning is no 
learning any where but here at home, betn^ bom to nothing, doth by Ins labour and travail 
in that barbarous knowledge purchase to himseir and his heirs for ever a thousand pounds 
per annum, and oftentimes much more, whereof there are at this day many examples " 

P 21S 

< Strype s Whitgift and D’Ewes, passim In a convocation held during Gnndal's seques 
iration (1580), proposals lor reforming certain abuses in the spintual courts were considered 
but nothing was done in it Strype s Gnndal, p 259 and App , p 97 And in 1594, a com 
mission to inquire into abuses m the spintual courts was issued but whether this Wtjf 
intended bond fide or pot, it produced no reforniatioq Strype’s Whitgift, 4rg 
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much into disuse In matrimonial and testamentary causes, their 
course of proceeding may not be open to any censure, so far as the 
essential administration of justice is concerned , though in the latter 
of these, a most inconvenient division of junsdictions, following not 
only the unequal boundanes of episcopal dioceses, but the vanous 
pecuhars or exempt distncts, which the church of England has con- 
tinued to retain, is productive of a good deal of trouble and needless 
expense. 

Notwthstanding the tendency towards puritanism which the house 
of commons generally displayed, the court succeeded m procuring an 
act, which eventually pressed with very great se\ enty upon that class 
This passed in 1593, and enacted the penalty of impnsonment against 
any person above the age of sixteen, who should forbear for the space 
of a month to repair to some church, until he should make such open 
submission and declaration of conformity as the act appoints Those 
who refused to submit to these conditions were to abjure the realm, 
and if they should return without the queen’s licence, to suffer death 
as felons (35 Eliz. c r Pari Hist 863 ) As this, on the one hand, 
like so many former statutes, helped to crush the unfortunate adherents 
to the Romish faith, so too did it bear an obvious application to such pro- 
testant sectanes as had professedly separated from the Anglican church. 
But It is here worthy of remark, that the puritan ministers throughout 
this reign disclaimed the imputation of schism, and acknowledged the 
lawfulness of continuing in the established church, while they 
demanded a further reformation of her discipline ^ The real separat- 
ists, who were also a numerous body, were denominated Brownists or 
Barrowists, from the names of their founders, afterwards lost in the 
more general appellation of Independents These went far be> ond the 
puntans m their aversion to the legal ministry, and were deemed m 
consequence still more proper subjects for persecution Multitudes of 
them fled to Holland from the rigour of the bishops in enforcing this 
statute (Neal, 253, 386) But two of this persuasion, Barrow and 
Greenwood, expenenced a still severer fate They ^vere indicted on 
that penlous law of the 23d of the queen, mentioned in the last chapter, 
for spreading seditious wntmgs, and executed at Bury They died, 
Neal telh us, with such expressions of piet> and loyalty, that Elizabeth 
regretted the consent she had given to their deaths ^ 

1 Xcal asserts m his summary of the controsers}, as it stood m thu. roign, that the puniant 
did not object to the office of bishop, provided he was only the head of the presbj ter and 
acted m conjunction mth them, p. 358 Ilut this was in effect to demand every thing tor if 
the office could be so far lonered m emmence, there were many waitmg to clip the temporal 
lev times and digmt> in proportion 

In another passage, Nem states clearlj, if not quite fairl>, the mam pomts of difference 
been een the church and non conforming parties under Elizabeth p 147 He concludes with 
the follovvang remark, which is very true “ Eoth parties agreed too well m as».rting the 
necessity of an umfomiity of public worship, and of calling in the sword of the magistrate for 
the support and defence of the several pnnaples, which they made an ill use of m their turns, 
»s uiey could grasp the power into their hands The standard of umformitj , according to the 
tishops, vvas the queen’s supremaej and the laws of the land according to the puritans, the 
iecrecs of provancial and national sjmods, allowed and enforced bj the aval magistrate but 
neither party were for admitting that hberty of consacncc and freedom of profession which is 
every man’s right, as far as is consistent w ith the peace of the gov emment he hves mider ” 

’ Strj pc s W hitgift, 414. Jseal, 373 Several jears beiore, in ijSj, two men called ana- 
baptists, "I hacker and Copping, w ere lianged at the same place on the same si tute for denj mg 
the queen’s ccclcsiasucal suprenuicj the proof of vyhich vvas thar dispersion of Brown s tracts 
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But, while these scenes of pnde and persecution on one hand, and 
of sectanan insolence on the other, were deforming the bosom of the 
English church, she found a defender of her institutions in one who 
mingled in these vulgar controversies like a knight of romance among 
caitiff brawlers, with arms of finer temper and worthy to be proved in a 
nobler field Richard Hooker, master of the Temple, published the 
first four books of his Ecclesiastical Polity in 1594 , the fifth three 
years afterwards , and dying in 1600, left behind three which did not 
see the light till 1647 This eminent work may justly be reckoned tc 
mark an era in our literature for if passages of much good sense and 
even of a vigorous eloquence are scattered m several earlier writers in 
prose, yet none of these, except perhaps Latimer and Aschara, and Sir 
Philip Sidney in his Arcadia, can be said to have acquired enough 
reputation to be generally known even by name, much less are read in 
the present day , and it is indeed not a little remarkable that England, 
until near the end of the sixteenth century, had given few proofs in 
literature of that intellectual power which was about to develope itself 
with such unmatchable energy in Shakspeare and Bacon We cannot 
indeed place Hooker (but whom dare we to place?) by the side of these 
master-spints , } et he has abundant claims to be counted among the 
luminaries of English literature He^ not only opened the mine, but 
explored the depths of our native eloquence So stately and graceful 
is the march of his periods, so various the fall of his musical cadences 
upon the ear, so rich in images, so condensed in sentences, so grave 
and noble his diction, so little is there of vulganty m his racy idiom, 
of pedantry in his learned phrase, that I know not whether any later 
writer has more admirably displayed the capacities of our language, or 
produced passages more worthy of comparison with the splendid 
monuments of antiquity If we compare the first book of Ecclesias- 
tical Polity with what bears perhaps most resemblance to it of any 
thing extant, the tieatise of Cicero de Legibas, it will appear some- 
what perhaps inferior, through the imperfection of our language, which, 
with all its force and dignity, does not equal the Latin in eithei of these 
qualities, and is certainly more tedious and diffuse in some of its reason- 
ings, but by ho means less high toned m sentiment, or less bright in 
fancy, and far more comprehensive and profound in the foundations of 
Its philosophy 

The advocates of a presbytenan church had always thought it suffi 
cient to prove that it was conformable to the apostolical scheme as 
deduced merely from the scriptures A pious reverence for the 
sacred writings, which they made almost their exclusive study, had 
degenerated into very narrow views on the great themes of natural 
religion and the moral law, as deducible from reason and sentiment 
These, as most of the vanous families of their descendants continue 
to do, they greatly slighted, or even treated as the mere chimeras of 
heathen philosophy If they looked to the Mosaic law as the standard 
of criminal junsprudence, if they sought precedents from senpture for 

whereia that was only owned m civil cases Strype's AnnaU, iin i86 This was according to 
the mvanable practice of Tudor times an oppressive and sanguinary statute was first made 
and next, as occasion might serve, a construction was put on U contnry to ^11 coinniQii sense, 
in order to talve a\Yay men’s U\es ' 
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all matters of temporal poliC}% much more would they deem the prac- 
tice of the apostles an tmernng and immutable rule for the discipline 
of the Christian church.^ To encounter these adversaries, Hooker 
took a far more original course than the ordinary controvertists, who 
fought their battle with conflictmg interpretations of scnptural texts or 
passages from the fathers He inquired mto the nature and founda- 
tion of law Itself, as the rule of operation to all created beings, jaeld- 
mg thereto obedience b)’ unconscious necessity, or sensitive appetite, 
or reasonable choice , reviewing especially those laws that regulate 
human agency, as they arise out of moral relations, common to our 
species, or the institutions of politic societies, or the intercommunity of 
independent nations , and havang thoroughly estabhshed the funda- 
mental distinction between law's natural and positive, eternal and 
temporary, immutable and variable, he came w-ith all this strength of 
moral philosophy to discriminate by the same critenon the vanous 
rules and precepts contamed in the scnptures. It was a kind of 
maxim among the puritans, that scripture was so much the exclusive 
rule of human actions, that whatever, m matters at least concerning 
rehgion, could not be found to have its authcnt}', was unlawful 
Hooker dev oted the whole second book of his work to the refutation of 
this pnnciple He proceeded afterwards to attack its apphcation more 
particularly to the episcopal scheme of church government, and to the 
vanous ceremonies or usages which those sectanes treated as either 
absolutel) superstitious, or at least as impositions without authontj 
It was mamtamed by this great wnter, not only that ritual observ'ances 
are variable according to the discretion of ecclesiastical rulers, but 
that no certain form of poht> is set down m scnpture as generally 
indispensable for a Chnsnan church. Far, however, from conceding 
to his antagonists the fact which they assumed, he contended for 
episcopacy, as an apostohcal insutution, and always preferable, when 
circumstances would allow its preservation, to the more democratical 
model of the Calvmistic congregations ‘ If we did seek,” he sajs, ‘ to 
maintain that which most advantageth our own cause, the ver} best 
wa> for us and the strongest against them were to hold, ev en as thev 
do, that m scnpture there must needs be found some particular form of 
church poht} which God hath instituted, and which for that verj' cause 
belongeth to all churches at all times But with any such partial ev e 
to respect ourselves, and by cunmng to make those things seem the 
truest, which are the fittest to serv'e our purpose, is a thing which w e 
neither hke nor mean to follow ” 

The nchness of Hooker’s eloquence is chiefly displayed in his first 
book , bejond which, perhaps, few who want a taste for ecclesiastical 
reading are hkely to proceed. The second and third, however, though 
less bnlliant, are not mfenor m the force and comprehensiv eness of 
reasoning The eighth and last returns to the subject of civil gov em- 

* The djsapUae of Chnsti church," said Cart’An^ht, “ that la nece»ar> for all tiaiea, r-. 
celiscicd by Chnst, and set do^n in the Holy Scnp/ti^e* ThereTore the trae ard lav'fJ 
G-u>apI^e to be fetched from theacc, ard front thence aluae And out .vl ich re?*^th upon 

an> other fo*indatica ou;;ht to be cs ecnied unlawful and c«jun erieiL” jn ci 

Cartw*r ght i admotutioa, rested the coatrotersi mam, as did, on the irdi 

fmenc> of ^orch disaplinc ard cerement It till afteru-anh* that the d<-fe''dcrj^ of 

the esiaba^hed order tound u-i that one efann ol dtvme right Lot met another 
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ment, and expands, with remarkable liberality, the principles he had 
laid down as to its nature in the first book Ihose that intervene are 
mostly confined to a more minute discussion of the questions mooted 
between the church and puritans , and in these as far as I have 
looked into them, though Hooker’s argument is always vigorous and 
logical, and he seems to be exempt from that abusive insolence to 
which polemical writers were then even more prone than at present, 
,et he has not altogether the terseness or lucidity which long habits of 
literary warfare, and perhaps a natural turn of mind, have given to 
some expert dialecticians In respect of language, the three post- 
humous books, partly from having never received the author’s last 
touches, and partly, perhaps, from his weariness of the labour, are 
beyond comparison less elegantly written than the preceding 
The better parts of the Ecclesiastical Polity bear a resemblance to 
the philosophical writings of antiquity, in their defects as well as their 
excellencies Hooker is often too vague in the use of general terms, 
too inconsiderate m the admission of principles, too apt to acquiesce 
in the scholastic pseudo-philosophy, and indeed m all received tenets , 
he IS comprehensive rather than sagacious, and more fitted to sift the 
truth from the stores of accumulated learning than to seize it by an 
original impulse of his own mind , somewhat also impeded, like many 
other great men of that and the succeeding century, by too much 
acquaintance with books, and too much deference for their authors 
It may be justly objected to some passages, that they elevate ecclesias- 
tical authority, even in matters of jbelief, with an exaggeration not 
easily reconciled to the protestant right of private judgment, and even 
of dangerous consequence in those times , as when he inclines to give 
a decisive voice m theological controversies to general councils , not 
indeed on the principles of the church of Rome, but on such as must 
end in the same conclusion, the high probability that the aggregate 
judgment of many grave and learned men should be well founded * 
Nor would It be difficult to point out several other subjects, such as 
religious toleration, as to which he did not emancipate himself from 
the trammels of prejudice But, whatever may be the imperfections of 
his Ecclesiastical Polity, they are far more than compensated by its 
eloquence and its reasoning, and above all by that deep pervading 
sense of the relation between man and his Creator, as the groundwork 
of all eternal law, which rendered the first book of this work a rampart, 
on the one hand against the puntan school who shunned the light ol 


1 “If the natural strength of men's wit mayby expenence and study attam unto such npenes 
n the Icnowledge of things human, that men m this respect may presume to build somewhat 
upon their judgment what reason have we to think but that even in matters divme, the like 
wts furnished with necessaty helps, exercised in scripture with like diligence, and assisted 
with the grace of Almighty God, may grow unto so much perfection of knowledge that men 
shall have just cause, ivhen any thing pertinent unto faith and rehmon is doubted of, the more 
willingly to inchne their minds towards that which the sentence of so grave, wise, and learned 
in that faculty shall judge most sound 7 For the controversy is of the weight of such men’s 
judgment,” &c But Hooker’s mistake was to exaggerate the weight of such men’s judgment 
and not to allow enough for their passions and infirmities, the imperfection of their knowledge, 
their connivance with power, their attachment to names and persons, and all the otlier draw 
backs to ecclesiastical authonty 

It IS well known that the preface to the Ecclesiastical Polity was one of the two books to 
which Tames II asenbed ms return into the fold of Rome and it is not difficult to per 
ceive by what course of reasomng on the positions it contains this was effected 
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nature as a deceitful meteor , and on the other, against that immoral 
philosophy which, displa)ed m the dark precepts of Machiavel, or 
lurking in the desuitor)' sallies of Montaigne, and not always rejected 
by writers of more apparent aspect, threatened to destroy the sense of 
intnnsic distmctions in the quality of actions, and to convert the 
maxims of state-craft and dissemblmg pohcy mto the rule of life and 
manners. 

Nothing perhaps is more stnking to a reader of the Ecclesiastical 
Polity than the constant and e\ en excessive predilection of Hooker for 
those liberal principles of cml goiemment, which are sometimes so 
just and alws is so attractne. Upon these subjects, his theory 
absolutely com ides ivith that of Locke The origin of government, 
both in nght a. d m fact, he explicitly den\ es from a pnmary contract , 
“ without which consent, there ivas no reason that one should take 
upon him to be lord or judge over another , because, although there 
be, according to the opinion of some \er) great and judicious men, a 
kind of natural nght in the noble, wise, and virtuous, to govern them 
which are of semle disposition , nevertheless, for manifestation of this 
their right, and men’s more peaceable contentment on both sides, the 
assent of them who are to be governed seemeth necessary" “The 
'awful power,” he observes elsew here, “ of making laws to command 
whole politic societies of men, belongeth so properly unto the same 
entire societies, that for any pnnce or potentate of what kind soevei 
upon earth to exercise the same of himself, and not either by express 
commission immediately and personally received from God, or else by 
authonty received at first from their consent upon whose persons they 
impose laws, it is no better than mere tyranny Laws they are not 
therefore, w hich public approbation hath not made so But approbation 
not only the) give, who personallv declare their assent by voice, sign, 
or act , but also when others do it in their names, by nght onginally, 
at the least, derived from them. As in parliaments, councils, and the 
like assemblies, although we be not personally ourselves present, not- 
withstanding our assent is by reason of other agents there in our 
behalf And what we do by others, no reason but that it should stand 
as our deed, no less eSectuallv to bind us, than if ourselv es had done it 
in person.” And m another place stiU more peremptorily “ Of this 
thing no man doubteth, namely , that in all societies, companies, and 
corporations, what severally' each shall be bound unto, it must be with 
all their assents ratified. Against all equity it were, that a man should 
suffer detnment at the hands of men, for not observang that which he 
never did either by himself or others mediately or mimediately agree 
unto” 


These notions respecting the basis of pohtical society', so far unlike 
what prevailed among tlie next generation of churchmen, are chiefly 
developed and dwelt upon m Hooker’s concluding book, the eighth , 
and gave nse to a rumour, very sedulously propagated soon after the 
lime of Its pubhcation, and sbU sometimes repeated, that the posthu- 
mous portion of his work had been interpolated or altered by the 
puntans.^ For this sunnise, however, I am persuaded that there is nc 


I latiwi Ue of HooW pi^rf to the ediUoa 1 use, fol 1671, I hnJ an as^ertiou of Dr 
ti'UTxaTxi, chap.aia to Uihc", that ha had seen a manuacnpi of the la^t booL^ of Hooher corLup 

11 > 
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foundation The three latter books are doubtless imperfect, and it is 
possible that verbal changes may have been made by their transciibeis 
or editors , but the testimony that has been brought forward to throw 
a doubt over their authenticity consists in those vague and self-con- 
tradictory stories, which gossiping compilers of literary anecdote can 
easily accumulate , while the intrinsic evidence, arising from the work 
Itself, on which, m this branch of criticism, I am apt chiefly to rely, 
seems altogether to repel eveiy suspicion For not only the pnnciples 
of civil government, presented m a more expanded form by Hooker in 
the eighth book, are precisely what he laid down m the first , but there 
IS ft peculiar chain of consecutive reasoning running through it, 
wherein it would be difficult to point out any passages that could be 
rejected without dismembering the content It u as his business in this 
part of the Ecclesiastical Polity, to vindicate the queen’s supremacy 
over the church and this he has done by identifying the church with 
the commonwealth , no one, according to him, being a member of the 
one who was not also a member of the other But as the constitution 
of the Christian church, so far as the laity partook m its government, 
by choice of pastors or otherwise, was undeniably dcmocratical, he 
laboured to show, through the medium of the original compact of civil 
society, that the sovereign had received this, as well as all other powers, 
at the hands of the people “ Laws being made among us,” he affinns, 
“are not by any of us so taken or mtei preted, as if they did icceive 
their force from power which the prince doth communicate unto the 
parliament or unto any other court under him, but from power which 
the whole body of the realm being naturally possessed with, hath by 
free and deliberate assent derived unto him that ruleth over them so 
far forth as hath been declared , so that our laws made concerning 
religion do take originally their essence from the power of the whole 
realm and church of England ” 

In this system of Hooker and Locke, for it will be obvious to the 
reader that their principles were the same, theie is much, if I am not 
mistaken, to disapprove That no man can be justly bound by laws 
which his own assent has not ratified, appears to me a position incom- 
patible with the CMStence of society m its literal sense, 01 illusory m 
the sophistical interpretations by which it is usual to evade its mean- 
ing It will be more satisfactory and important to remark the views 
which this great writer entertained of our own constitution, to which 
he frequently and fearlessly appeals, as the standing illustration of a 

ing many things omitted in the pnntcd \olume One passage is quoted^ and seems in Hooker's 
style But the question is rather with reject to interpolations than omissions. And of the 
former I see no evidence or likelihoood If it be tniCi as is alleged, that different manuscripts 
of the three last books did not agree, if even these disagreements were the result of fraud, why 
should we conclude that they were corrupted by the puritans rather than the church? In 
Zouch’s edition of Walton s Life of Hooker, the reader will find a long and ill digested note on 
this subject, the result of which lias been to convince me that there is no reason to believe any 
other than verbal changes to liavc been made in the loose draught which the author left, but 
diat ' hatever changes were made, it docs not appear that the manuscript was ever in the 
tands of the puntans 1 he strongest probability however of their authenticity is from mlernal 
evidence 

A late writer has produced a somewhat ridiculous proof of the carelessness with which all 
editions of the Ecclesiastical Polity have been printed a sentence having slipped into the 
text of the se\ enth book, which makes nonsense, and which ho very probably conjectures to have 
been a inargina memorandum of tlie author for his own use on revismg the manuscript 
M'CnesLifeo^ ^lelMh vol i p 461 
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government restrained by law “ I cannot choose,” he says, “ but com- 
mend highly their wisdom, by whom the foundation of the common- 
wealth hath been laid , wherein, though no manner of person or cause 
be unsubject unto the king’s power, yet so is the power of the king 
over all, and m all limited, that unW all his proceedings the law itself 
is a rule The axioms of our regal government arc these ‘ Lex facit 
regem’ — the king’s grant of any favour made contrary to the law is 
void ‘Rex nihil potest nisi quod jure potest’ — what power the king 
hath, he hath it by law the bounds and limits of it are known, the 
entire community giveth general order by law, how all things publicly 
are to be done , and the king, as the head thereof, the highest m 
authonty over all, causeth, according to the same law', every particular 
to be framed and ordered thereby The whole body politic maketh 
laws, which laws give power unto the king , and the king having bound 
himself to use according to law that power, it so falleth out, that the 
execution of the one is accomplished by the other” These doctrines 
of limited monarchy recur perpetually m the eighth book , and though 
Hooker, as may be supposed, does not enter upon the perilous ques- 
tion of resistance, and even intimates that he does not see how the 
people can hrmt the extent of power once granted, unless where it 
escheats to them, yet he positively lajs it down, that usurpers of 
power, that is, lawful nilers arrogating more than the law gives to them, 
cannot in conscience bind any man to obedience 

It would perhaps have been a deviation from my subject to enlarge 
so much on these political principles in a wnter of any later age, when 
they had been openly sustained in the councils of the nation But as 
the reigns of the Tudor family were so inauspicious to liberty, that 
some have been apt to imagme its recollection to have been almost 
effaced, it becomes of more importance to show that absolute monarchy 
was, in the eyes of so eminent an author as Hooker, both pernicious m 
itself, and contrary to the fundamental law's of the English common- 
wealth Nor w'ould such sentiments, we may surely presume, have 
been avowed by a man of singular humility, and whom we might 
charge wuth somewhat of an excessive deference to authonty, unless 
they had obtained more currency, both among divines and laivyers, 
than the complaisance of courtiers m these two professions might lead 
us to conclude , Hooker being not prone to deal in paradoxes, nor to 
borrow' from his adversaries that sturdy republicanism of the school of 
Geneva which had been their scandal I cannot indeed but suspect 
that his whig principles, in the last book, are announced with a tementy 
that w'ould have startled lus superiors , and that its authenticity, how- 
ever called in question, has been better preserved by the circumstance 
of a posthumous publication, than if he had lived to give it to the world 
Whitgift would probably have induced him to suppress a few passages 
incompatible with the serv'ile theories already in vogue It is far more 
usual that an author’s genuine sentiments are perverted by means of 
his friends and patrons than of his adv'ersaries 
The prelates of the Enghsh church, while they inflicted so many 
seventies on others, had not alw'ays cause to exult in their own con- , 
dition From the time when Henry taught his courtiers to revel in the 
spoil of monasteries, there had been a perpetual appetite for ecclesias 
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tical possessions Endowed, by a prodigal superstition, with pomp and 
wealth beyond all reasonable measure, and far beyond what tlie new 
system of religion appeared to prescribe, the church of England still 
excited the covetousness of the powerful, and the scandal of the aus- 
teie ^ I have mentioned m another place how the bishopiics were im- 
povenshed in the first reformation under Edward VI The catholic 
bishops who followed made haste to plunder, from a consciousness that 
the goods of their church were speedily to pass into the hands of here- 
tics ■* Hence the alienation of their estates had gone so lar, that m 
the beginmng of Elizabeth’s reign statutes were made, disabling eccle- 
siastical proprietors from granting away their lands, except on leases 
for three lives, or twenty-one years ® But an unfortunate reservation 
was introduced, m favour of the crown The queen, therefore, and her 
courtiers, who obtained grants fiom her, continued to prey upon their 
succulent victim Few of her council imitated the noble disinterested- 
ness of Walsingham, who spent his own estate m her service, and left 
not sufficient to pay his debts The documents of that age contain 
ample proofs ot their lapacity Thus Cecil surrounded his mansion- 
house at Burleigh with estates, once belonging to the see of Peter- 
borough Thus Hatton built his house in Holborn on the bishop of 
Ely’s garden Cox, on making resistance to this spohation, leceived a 
singular epistle from the queen * This bishop, in consequence of such 
vexations, was desirous of retiring from the see before his death After 
that event, Elizabeth kept it vacant eighteen years Dunng this 
period we have a petition to her from lord keeper Puckering, that she 
would confer it on Scambler, bishop of Noiwich, then eighty-eight 
years old, and notorious for simony, in order that he might give him a 
lease of part of the lands ® These transactions denote the mercenary 
and 1 apacious spirit which leavened almost all Elizabeth’s courtiers 
The bishops of this reign do not appear, with some distinguished 
exceptions, to have reflected so much honour on the estabhshed church 
as those who attach a superstitious reverence to the age of the reforma- 
tion are apt to conceive In the plunder that went forward, they took 
good care of themselves Charges against them of simony, corruption, 
covetousness, and especially destruction of their church estates for the 
benefit of their families, are very common, — sometimes no doubt un- 

1 The puritans objected to the title of lord bishops Simpson %vrote a peevish letterto Gnn- 
dal on this, and received a verj cooa inswcr Strype’s Parker, Append 178 Parker, m a 
letterto Cecil, defends it on the best ground that the biahops hola their Imda by barony, 
and therefore the giving them the tide of lords was no irregularity, and nothing more than a 
consequence of the tenure Collier, 544 This will not cover our modem colonial bishops, on 
whom the same title lias, without any good reason, been conferred 
^ Strype's AnnaU, 1 159 

5 I El^ c 19 13 Ehz c JO I Blackstone’s Commentaries, vol ii c 28 The c-vccptiun in 

favour of the crown w is repealed m the first year of James 
* It wis couched in the following terms — 

** Proud Prelate, 

“You know whit jon were before I made 3 on whit you ire if yon do not imniedntely 
comply with my rcauest, by G — I will unfrock you “ Elizadetii 

Poor Cox wrote 1 very good letter before tlus» pnnlcd m Strype^s Annals, vol 11 Append 
84 The names of Hitton Garden ind Ely Place fMinlua va, miscnc nimium vicnn Cre 
inonx) still bear witness to the cncroiching lord keeper, ind the elbowed bishop 
sStrjpc, IV 246 Sec also p 15 of the same volume By an act in thefirst>cir of Jimes, 
c 3 , conveyances of bisliops lands to the crown are made void a concession much to the 
king s I onour 
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just, but too frequent to be absolutely without foundation ^ The coun- 
cil often wrote to them, as well as concerning them, with a sort of 
asperity which would astonish one of their successors And the queen 
never restrained herself m treating them on any provocation wth a 
good deal of rudeness, of which I have just mentioned an egregious 
example ^ In her speech to parhament on closing the session of 1584, 
when many complaints against the rulers of the church had rung in her 
ears, she told the bishops that if they did not amend what was wrong, 
she meant to depose them (D’Ewes, 328 ) For there seems to have 
been no question m that age but that this might be done by virtue oi 
the crown’s supremacy 

The church of England was not left by Elizabeth m circumstances 
that demanded applause for the policy of her rulers After forty years 
of constantly aggravated molestation of the nonconforming clergy, 
their numbers were become greater, their popularity more deeply 
rooted, their enmity to the established order moie irreconcilable It 
w as doubtless a problem of no slight difficulty, by what means so ob- 
stinate and opinionated a class of sectaries could have been managed , 
nor are we perhaps at this distance of time altogether competent to 
decide upon the fittest course of policy m that respect® But it 13 
manifest that the obstinacy of bold and sincere men is not to be quelled 
by any punishments that do not exterminate them, and that they were 
not likely to entertain a less conceit of their own reason when they 
found no arguments so much relied on to refute it as that of force 
Statesmen mvanably take a better view of such questions than church- 
men , and we may well beheve that Cecil and Walsmgham judged 
more sagaciously than Whitgift and Aylmer The best apology that 
can be made for Elizabeth’s tenaciousness of those ceremonies which 
produced this fatal contention I have already suggested, without much 
express authority from the records of that age , namely, the justice and 
expediency of winning over the catholics to conformity by retaining as 
much as possible of their accustomed rites But m the latter penod of 
the queen’s reign, this policy had lost a great deal of its apphcation , 
or rather the same principle of poIic> would have dictated numerous 

1 Hamngton’s State of the CImrch, m Nuga: Antiqux, vol u passim Wilkins’s Conalia, 
IV 256 , Slrype’s Annals, III 620 , et alibi Life of Parker, 454 of Whitgift, 220 of Ayl- 
mer, passim. Obsene the preamble of 13 Ehz c 10 It must be admitted, on tlie other hand 
that the gentry, M hen popishly or puritanically affected, were apt to behave cxcccdmgly ill 
towards the bishops At Lambeth and Fulham they were pretty safe but at a distance they 
found It hard to struggle with the rudeness and uuquity of the temtorial aristocracy as 
Sandys twice evpenenccd 

* Birch’s Memoirs, 1 48 Elizabeth seems to ha\e fanned herself entitled by her supremacy 
to dispose of bishops as she pleased, though they did not hold commissions durant bene placito, 
as in her brother’s time Thus she suspended Fletcher, bishop of London, of her own autho- 
rity, only for marrymg “ a fine lady and a widow" Strypie’s Whitgift, 458 And Aylniei 
having preached too vehemently against female \anity in dress, which came home to the 
tmeeivs conscience, she told her ladies, that if the bishop held more discourse on such matters, 
sne would fit han for heasen but he should walk thither without a staff, and lease his mantle 
behind him Hamngton’s Stale of the Church, in Nugae Antiqua;, 1 170 , see, too, p 217 
It will of course not appear surprismg, that Hutton, archbishop of York, an exceedingly nonest 
prelate, havmg preached a bold sermon before the queen, urging her to settle the succession, 
and pointing strongly towards Scotland, received a sharp message, p 2^0 
^ Collier says, ji 586 , on Heyhn’s authonty, that Wakingliam offered the puritans, about 
■5831 "1 the queen s name, to give up the ceremony of kneeling at the »ommumon, the cross m 
Mptism, and thesurphcc but that they answ eicd, "neungulam quidem esse relinqucndam.’’ 
But I am not aware of any better testimony to the fact , and it is by no means agreeable tt 
the queen s general conduct 
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concessions in order to satisfy the people. It appears by no means 
unlikely that, by reforming the abuses and corruption of the spintual 
courts, by abandoning a part of their jurisdiction, so heterogeneous 
and so unduly obtained, by abrogating obnoxious and at best fnvolous 
ceremonies, by restraining pluralities of benefices, by ceasing to dis- 
countenance the most diligent mimsters, and by more temper and dis- 
interestedness m their own behaviour, the bishops u ould have palhated 
to an indefinite degree that dissatisfaction with the established scheme 
of polity which its want of resemblance to that of other protestant 
churches must more or less have produced Such a reformation would 
at least have contented those reasonable and moderate persons who 
occupy sometimes a more extensive ground between contending fac- 
tions than the zealots of either are mUing to believe or acknowledge 
I am very sensible that such freedom as I have used in this chapter 
cannot be pleasing to such as have sworn allegiance to either the An- 
glican or the puritan party , and that even candid and hberal minds 
maj be inclined to suspect that I have not sufficiently admitted the 
excesses of one side to furnish an excuse for those of the other Such 
readers I would gladlj refer to lord Bacon's Advertisement touching 
the Controversies of the Church of England , a treatise written under 
Elizabeth, in that tone of dispassionate philosophy which the precepts 
of Burleigh, sown in his own deep and fertile mmd, had taught him to 
apply This treatise, of which I was not aware m writing the present 
chapter, appears to coincide in every respect with the view s it displays 
If he censures the pnde and obstinacy of the puritan teachers, their 
indecent and hbellous style of writing, their affected imitation of foreign 
churches, their extravagance of receding from everything formerly 
practised, he animadverts with no less plainness on the faults of the 
episcopal party, on the bad example of some prelates, on their peevish 
opposition to every improvement, their unjust accusations, their con- 
tempt of foreign churches, their persecuting spinb’ 

Yet that we may not depnve this great queen’s administration, m 
what concerned her dealings with the two religious parties opposed to 
.he established church, of what vindication may best be offered for it, 

I will refer the reader to a letter of sir Francis Walsmgham, written to 
a person m France, after the year 1580 “ It is a very able apology for 

^ Bacon n 373 See also another paper conceimng the paciBcaUon of the church, wntlea 
under Jamcb, p 3S7 * The wrongs,’ hesa>5, * ot those wmch are possessed of the govern- 

ment of the church towards the other, may haidly be dissembled or excused ” p 382 Yet 
Bacon was never charged with affection for the puntans In truth, Elizabeth and James were 
personally the great support of the high church mierest it had few real friends among their 
counsellors 

* Burnet, u 418 Cabala, port u. 38 (4to edition} Walsmgham grounds the queen s pro- 
ceedings upon two principles the one, that “consciences are not to be forced, but to be won 
and reduced b> force of truth, with the aid of time, and u^e of all good means of instruction 
and persuasion ” the other, that ** cases of conscience, when they exceed their bounds, and 
grow to be matter of faction, lose their nature and that sovereign princes ought distinctly to 
punish their practices and contempt, though coloured with the pretence of consaence and 
religion ” Bacon has repeated the same vyords, as well as some more of Walsmghanis letter, 
in his obscrvationson thehbelon lord Burleigh, i. 522 And Mr Southey (Bookof the Church, 
j 291 ) «eems to adopt them as his own 

Upon this I have to observe first that they take for granted the fundamental sophism of 
religious intolerance namelj, tliat the civa! mamstniie, or the church he supports, is not only 
m the nght, but so dearly in the right, that no honest man, if he takes time and pains to con 
uder the subject, can help acknowledging it secondly, that, according to the pnnapics of 
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her government , and if the reader should detect, as detect he doubt- 
less may, somewhat of sophistry in reasoning, and of mis-statement in 
matter of fact, he wiU ascribe both one and the other to the narrow 
spint of the age with respect to civil and religious freedom, or to the 
circumstances of the wnter, an advocate whose sovereign was his 
chent. 
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The subject of the two last chapters, I mean the policy adopted by 
Elizabeth for restricting the two religious parties which from opposite 
quarters resisted the exercise of her ecclesiastical prerogatives, has 
already afforded us many illustrations of what may more stnctly be 
. reckoned the constitutional history of her reign The tone and temper 
of her administration have been displaced ina\igilant execution of 
severe statutes, especially towards the catholics, and sometimes in 
stretches of power beyond the law And as Elizabeth had no domestic 
enemies or refractory subjects who did not lange under one or other of 

Chnsuanit> as admitted on each side, it docs not rest n an cisoteric persuasion, but reomres 
an cMcnor profession c\anct.d both hy social worship, and bj certain Maitive nghes ana that 
the markn of tins profession according to the form best adapted to their respective ways of 
thinking, were as incumbent upon the catholic and punLonj os they weru upon the primitive 
church nor were tlic> more chargeable with faction, or with exceeding the bounds of con- 
science, when they persisted m the u;>cof them, notwilkstandinc anv prohibitory btalutc, than 
the carl> Christians 

Ihe generalitv of statesmen, and churchmen themselves not unfrequentlj , liave ar^cd 
JMn Uie principles of what, in the seventeenth cenlurj, was called Hobbism, towaxdi* wnich 
the Erastian system, which is that of the church of Englana, though excellent in some points 
of view , has a tendency to gmvatate nainel> , that civil and religious allegiance are so nece^- 
sanl> connected, that it 13 the :>ubjcct’b duly to follow the dictates of the magutrate in both 
^ received some countenance from the false and mischievous position of Hooker, 

^ church and commonwealth arc but different denominations of the same society 
Warburton has sufucientl> exposed tlic sophistry of this theory, though I do not think hiia 
equally •'Ucccssfulia whathe substitutes for it 
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these two sects, and httle disagreement with her people on any other 
grounds, the ecclesiastical history of this penod is the best preparation 
for our mquiry into the civil government In the present chapter I 
shall first offer a short view of the practical exercise of government m 
this reign, and then proceed to show how the queen’s high assumptions 
of prerogative were encountered by a resistance m parhament, not quite 
uniform, but insensibly becoming more vigorous 

Elizabeth ascended the throne noth £dl the advantages of a very 
extended authority Though the jurisdiction actually exerted by the 
court of star-chamber could not be vindicated accordmg to statute- 
law, It had been so well estabhshed as to pass ivithout many audible 
murmurs Her progemtors had mtiimdated the nobility, and if she 
had something to fear at one season from this order, the fate of the 
duke of Norfolk and of the rebelhous «arls in the north, put an end for 
ever to all apprehension from the feudal influence of the anstocracy 
There seems no reason to beheve that she attempted a more absolute 
power than her predecessors , the ivisdom of her counsellors, on the 
contrary, led them generally to shun the more violent measures of the 
late reigns , but she certainly acted upon many of the precedents they 
had bequeathed her, with httle consideration of their legahty Her 
own remarkable talents, her mascuhne intrepidity, her readiness of wit 
and royal deportment, which the bravest men unaffectedly dreaded, her 
temper of mind above all, at once fiery and mscrutably dissembhng, 
would in any circumstances have ensured her more real sovereignty 
than weak monarchs, however nominally absolute, can ever enjoy or 
retain. To these personal quahtieswas added the co-operation of some 
of the most diligent and circumspect, as n ell as the most sagacious 
counsellors that any pnnee has employed , men as unlikely to loose 
from their grasp the least portion of that authority ishich they found 
themselves to possess, as to excite popular odium by an unusual or 
misplaced exertion of iL The most eminent instances, as I have 
remarked, of a high-strained prerogative in her reign, have some 
relation to ecclesiastical concerns , and herein the temper of the 
predonunant religion was such as to account no measures harsh or 
arbitrary that were adopted towards its conquered but still formidable 
enemy Yet when the royal supremacy was to be mamtamed agamst 
a different foe by Jess violent acts of power, it revived the smouldenng 
embers of Enghsh hberty The stem and exasperated puritans became 
the depositanes of that sacred fire , and this mamfests a second con- 
nection between the temporal and ecclesiastical history of the present 
reign. 

Civil hberty, in this kingdom, has two direct guarantees , the open 
adnumstration of justice accordmg to known laws truly interpreted, and 
fair constructions of evidence , and the nght of parhament, without let 
or interruption, to inquire into, and obtain Uie redress of, public 
grievances Of these, the first is by far the most indispensable , nor 
can the subjects of any state be reckoned to enjoy a real freedom, where 
this condition is not found both in its judicial institutions and m their 
constant exercise In this, much more than in positive law, our ancient 
constitution, both under the Plantagenet and Tudor line, had ever been 
failmg , and it has been because one set of ivnters have looked merely 
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to the letter of our statutes or other authorities, while another have 
been almost exclusively struck by instances of arbitrary government 
they found on record, that such incompatible systems have been laid 
down with equal positiveness on the character of that constitution 

I have found it impossible not to anticipate, in more places than one, 
some of those glaring transgressions of natural as well as positive law, 
that rendered our courts of justice m cases of treason little better than 
the caverns of murderers Whoever was arraigned at their bar wai; 
almost certain to meet a virulent prosecutor, a judge hardly dis- 
tinguishable from the prosecutor except by his ermine, and a pas- 
sive pusillanimous jury Those who are acquainted only with our 
modern decent and dignified procedure, can form little conception of 
the irregulanty of ancient trials , the perpetual interrogation of the 
pnsoner, which justly gives us so much offence at this day in the 
tribunals of a neighbouring kingdom , and the want of all evidence 
except written, and perhaps unattested, examinations or confessions 
Babington, one of the conspirators against Elizabeth’s life in 1586, 
complained that two witnesses had not been brought against him, con- 
formably to the statute of Edward VI But Anderson the chief justice 
told him, that as he was indicted on the act of Edward III , that pro- 
vision was not m force (State Trials, 1 1148 ) In the case of captain 
Lee, a partisan of Essex and Southampton, the court appear to have 
denied the right of peremptory challenge (Id 1 1256 ) Nor was 
more equal measure dealt to the noblest pnsoners by their equals 
The earl of Arundel was convicted of imagining the queen’s death, on 
evidence which at the utmost would only have supported an indictment 
for reconciliation to the church of Rome (Id 1 1403 ) 

The integrity of judges is put to the proof as much by prosecutions 
for seditious writings as by charges of treason I have before men- 
tioned the conviction of Udal and Penry, for a felony created by the 
23rd of Elizabeth , the former of which, especially, must strike every 
reader of the tnal as one of the gross judicial iniquities of this reign 
But before this sanguinary statute was enacted, a punishment of uncom- 
mon seventy had been inflicted upon one Stubbe, a puntan lawyer, for 
a pamphlet against the queen’s intended marriage with the duke of 
Anjou It wiU be in the recollection of most of my readers that, in the 
year 1579, Ehzabeth exposed herself to much censure and ridicule, and 
inspired the justest alarm in her most faithful subjects, by entertaining, 
at the age of forty-six, the proposals of this young scion of tlie house 
of Valois Her council, though several of them, in their deliberations, 
had much inclined against the preposterous alliance, yet m the end, 
displaying the compliance usual with the servants of self-willed princes, 
agreed, “conceiving,” as they say, “her earnest disposition for this her 
marnage,” to further it with all their power Sir Philip Sidney with 
more real loyalty wrote her a spirited remonstrance, which she had the 
magnanimity never to resent’ But she poured her indignation on 

’ Jlurden, 337 Dr Lingard has fully estabhslied, what indeed no one could rcasoinhiy 
^^putcd, hlizabeth^s posston for Anjou and says very trul>. ** the wnicrs who set all 
this down to poUcy cannot have consulted the onpnal documents, p 149 It was altogether 
^pugnant to sound policy Persons, the jesuit, indeed saj's. m his famous hbel, Leicester's 
t^mmon\\cmth, %vnttcn not long after this time, that it uouldhave been “honourable, con* 
vcnicnt, profitable, and needful ” which every honest EngUshman would interpret by the rule 
of contraries Sussex wrote indeed to the queen m favour of the marriage (I^gc, 11. 177 i. 



t 72 Trials for Political Offences unjustly conducted 

Stubbe, who, not entitled to use a puvate address, had ventured to 
arouse a popular cry m his “ Gaping Gulph, ih which England will be 
swallowed up by the F rench Marriage " This pamphlet is very far 
from being, what some have ignorantly or unjustly called it, a virulent 
hbel , but IS wntteii in a sensible manner, and with unfeigned loyalty 
and affection towaids the queen But besides the main offence of 
addressing the people on state affairs, he had, in the simplicity of his 
heart, thrown out many allusions proper to hurt her pnde, such as 
dwelling too long on the influence her husband would acquire over her, 
and imploring that she would ask her physicians, whether to bear 
children at her years would not be highly dangerous to her life 
Stubbe for writing this pamphlet leceived sentence to have his right 
hand cut off When the penalty was inflicted, taking off his hat with 
his left, he exclaimed, “ Long live Queen Elizabeth Burleigh, who 
knew that his fidelity had borne so rude a test, employed him after- 
wards in answering some of the popish libellers ^ 

There is no room for wonder at any verdict that could be returned 
by a jury, when we consider what means the government possessed of 
secunng it The sheriff returned a pannel, either according to express 
directions, of which we have proofs, or to what he judged himself of 
the crown’s intention and interest (Lodge, ii 412 , 111 49 ) If a 
/erdict had gone against the prosecution in a matter of moment, the 
jurors must have laid their account with appearing before the star- 
chamber , lucky if they should escape, on humble retractation, with 
sharp words instead of enoimous fines and indefinite imprisonment 
The contiol of this arbitrary tribunal bound down and rendered 
impotent all the minor jurisdictions That pnmsval institution, those 
inquests by twelve true men, the unadulterated voice of the people, 
responsible alone to God and their conscience, which should have been 
heard m the sanctuaries of justice, as fountains springing fresh from 
the lap of earth, became, like waters constrained m their course by art, 
stagnant and impure Until this weight that hung upon the constitu 
tion should be taken off, there was literally no prospect of enjoying with 
securit% those civil pnvileges which it held foith ^ 

It cannot be too frequently repeated, that no power of arbitrary 


and Cecil undoubtedly professed to favour it but this must have been out of obsequiousness 
to the queen It was a habit of this minister to set down briefly the arguments on both sides 
of a question, sometimes in parallel columns, sometimes successively a method which would 
seem too formal m our age, but tendings to give himself and others a clearer view of the case 
He has done this t^vlce m the present instance IVIurden, 322 331 and it is evident that he 
does not, and cannot, answer his own objections to the match When the council waited on 
her with this resolution m favour of the marriage she 'spoke sharply to those wliom she be 
Jieved to be against It Yet the treaty went on for two years her coquetry m this strange 
delay breeding her, as Walsin^ham wrote from Pans ** greater dishonour than I dare commit 
to paper ” Strype s Annals, m 2 That she ultimately broke it oflT, must be oscnbf'd to the 
suspiciousness and irresolution other character, which, acting for once conjointly with hei 
good understanding, overcame a disgraceful inclination 
1 Strype, iii 480 Stubbe always signed himself Seteva, m these left handed productions 
* Several volumes of the Harleian hISS illustrate the course of government under Eliza 
both The copious analysis m the catalogue, by Humphrey Wanley and others, which I have 
in general found accurate, will, for most purposes, be sufficient See particularly \oI 705 A 
letter, inter aha, in this (folio i k from Lord Hunsdon and "SValsingham to tli§ sherift of Sussex, 
directs him not to assist the creditors of John Ashburnham in molesting him, ** till such time as 
our determination touching the premises shall be known/’ Ashburnham being to attend the 
council to prefer lus complaint. See also vols 6995, 6996, 6997, and many others The Lans 
downe caiolffpic will furnish other evidences. 
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detention has ever been known to our constitution since the charter 
obtained at Runnymede The writ ot habeas corpus has always been 
a matter of right But as may naturally be imagined, no right of the 
subject, m his relation to the crown, was preserved with greater 
difficulty Not only the pnvy-council m general arrogated to itself a 
power of discretionary imprisonment, into which no inferior court was 
CO inquire, but commitments by a single councillor appear to have been 
frequent These abuses gave rise to a remarkable complaint of the 
judges, which, though an authentic recognition of the privilege of 
personal freedom against such irregular and oppressive acts of indi- 
vidual ministers, must be admitted to leave by far too great latitude to 
the e\ecutive government, and to surrendei, at least by implication 
from rather obscure language, a great part of the liberties which many 
statutes had confirmed ’ This is contained in a passage from chief 
justice Anderson's Reports But as there is an original manuscript in 
the British Museum, differing in some material points fiom the pnnt, I 
shall follow It m preference ^ 

“To the Rt hon our very good loids sir Chr Hatton, of the 
honourable ordei of the garter knight, and chancellor of England, and 
sir W Cecill of the hon order of the garter knight, lord Burleigh, 
lord high treasurer of England, — ^We her majesty's justices, of both 
benches, and barons of the exchequer, do desire your lordships, that by 
your good means such order may be taken that her highness’s subjects 
may not be committed or detained in pnson, by commandment of any 
nobleman or counsellor against the laws of the realm to the gnevous 
charges and oppression of her majesty's said subjects Or else help 
us to have access to hei majesty, to be suitors unto her highness for the 
same , for divers have been imprisoned for suing ordinary actions, and 
' suits at the common law, until they will leave the same, or against their 
wills put their matter to order, although some time it be after judgment 
and accusation 

“ Item Others have been committed and detained in prison upon 
such commandment against the law and upon the queen's wnt in that 
behalf, no cause sufficient hath been certified or returned 

“Item Some of the parties so committed and detained m prison 
after they have, by the queen’s writ, been lawfully discharged in court, 
have been eftsoones recommitted to pnson m secret places, and not in 
common and ordinary known prisons, as the Marshalsea, Fleet, King's 
Bench, Gatehouse, nor the custodie of any shenff, so as upon com- 
plaint made for their delivery, the queen's court cannot learn to 
whom to award her majesty's wnt, without which justice cannot be 
done 

“Item Divers serjeants of London and officers have been many 
times committed to prison for lawful execution of her majesty’s wnts 
out of the King's Bench, Common Pleas, and other courts, to their 
great charges and oppression, whereby they are put in such fear as tliey 
dare not execute the queen's process 

1 Anderjon’s Reports, i 297 It may be found also m the Biozraphu Bntannica, and the 
Biographical Dicttonarj art Anderson 

’ Lcnisdoivne MSS iviu 87 The Harleian MS 6846 is a mere transcript from Anderson, 
ana consequently ol no value There is another in the same coUccUon at nhidi I ii^vc not 



1/4 Remonstrance of Judges against the course pursued 

“ Item Divers have been sent for by pursuivants for private causes, 
some of them dwelling far distant from London, and compelled to pay 
to the pursuivants great sums of money against the law, and have been 
committed to prison till they would release the lawful benefit of their 
suits, judgments, or executions for remedie, in which behalf we are 
almost daily called upon to mimster justice according to law, whereunto 
we are bound by our office and oath 
“And whereas it pleased your lordships to will divers of us to set 
down when a prisoner sent to custody by her majesty, her council, or 
some one or two of them is to be detained in prison, and not to be 
delivered b> her majesty's courts or ludges 

“ We think that, if any person shall be committed by her majesty’s 
special commandment, or by order from the council-board, or for 
treason touching her majesty’s person, (five letters follow, illegible to 
me), which causes being generally returned into any court, is good 
cause for the same court to leave the person committed m custody 
“ But if any person shall be committed for any other cause, then the 
same ought specially to be returned ” 

This paper bears the original signatures of eleven judges It has no 
date, but is indorsed 5 June, 1591 In the printed report, it is said to 
have been delivered in Easter term 34 Elu , that is in 1592 The 
chancellor Hatton, whose name is mentioned, died m November 1591 , 
so that, if there is no mistake, this must have been delivered a second 
time, after undergoing the revision of the judges And in fact the 
differences are far too matenal to have proceeded from accidental 
carelessness in transcription The latter copy is fuller, and on the 
whole more perspicuous than the manuscript I have followed , but in 
one or two places it will be better understood by comparison with it 
It was a natural consequence, not more of the high notions enter- 
tained of prerogative, than of the very irregular and infrequent meeting 
of parliament, that an extensive and somewhat indefinite authonty 
should be arrogated to proclamations of the king m council Tem- 
porary ordinances, bordering at least on legislative authority, grow out 
of the varying exigencies of civil society, and will by very necessity be 
put up with in silence, whereever the constitution of the commonwealth 
does not, directly or in effect, provide for frequent assemblies of the 
body in whom the nght of making or consenting to laws has been 
vested Since the English constitution has reached its zenith, we have 
endeavoured to provide a remedy by statute for every possible mischief 
or inconvenience , and if this has swollen our code to an enormous 
redundance, till, m the labyrinth of written law, we almost feel again 
the uncertainties of arbitrary power, it has at least put an end to such 
exertions of prerogative as fell at once on the persons and properties 
of whole classes 1 1 seems by the proclamations issued under Elizabeth, 
that the crown claimed a sort of supplemental right of legislation, to 
bjerfect and carry into effect what the spint of existing laws might 
ingtjuire, as well as a paramount supiemacy, called sometimes the 
absolute or sovereign power, which sanctioned commands 
"^'our the legal prerogative for the sake of public safety, whenever 
council toijjcil might judge that to be in hazard Thus w e find anabaptists, 

‘ 'distinction of natives 01 aliens, banished the realm , Irishmen 
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commanded to depart into Ireland, the culture of \\oad,^ and the 
exportation of corn, money, and various commodities prohibited , the 
excess of apparel restrained. A proclamation- in 1580 forbids the 
erection of houses within three miles of London, on account of the too 
great increase of the city, under the penalty of imprisonment and 
forfeiture of the materials. (Camden, 476 ) This is repeated at other 
times, and lastly (I mean dunng her reign), in 1602 with additional 
restrictions (Rymer, xvi 448 ) Some proclamations in this reign liold 
out menaces, which the common law could never have executed on the 
disobedient To trade with the French king’s rebels, or to export 
victuals into the Spanish dominions (the latter of which might possibly 
be construed into assisting the queen’s enemies), incurred the penalty ot 
treason And persons having m their possession goods taken on the 
high seas, which had not paid customs, are enjoined to give them up, 
on pain of being punished as felons and pirates ^ Notwithstanding 
these instances, it cannot perhaps be said, on the whole that Elizabeth 
stretched her authority very outrageously m this respect Many of 
her proclamations, which may at first sight appear illegal, are warrac t- 
able by statutes then m force, or by ancient precedents Thus the 
council is empowered by an act 28 H 8 c 14 to fix the prices of 
wines, and abstinence fioni flesh in Lent, as well as on Fridays and 
Saturdays, a common subject of Elizabeth’s proclamations, is enjoined 
by several statutes of Edward VI and of her own.® And it has been 
argued by some not at all inclined to dimmish any popular rights, 
that the king did possess a prerogative by common law of restraining 
the export of corn and other commodities * 

It IS natural to suppose, that a government thus arbitrary and 
vigilant must have looked with extreme jealousy on the diffiisioa of 
free inquiry through the press •‘The trades of printing and bookselling, 
in fact, though not absolutely licensed, were always subject to a sort of 
peculiar superintendence Besides protecting the copyright of authors,® 
the council frequently issued proclamations to restrain the importation 
of books, or to regulate their sale ® It was penal to utter, or so much 
as to possess, even the most learned works on the catholic side , or if 
, some connivance was usual in favour of educated men, the utmost 
strictness was used in suppressing that light infantry of hterature, the 


' Hume says, “that the queen had taken a dtslikc to the smell of this useful plant ’’ But 
this reason, if it existed, would hardly have induced her to prohibit its cultivation throughout 
the kingdom The real motive appears in several leUers of the Lansdovvne collection By 
the domestic cultuie of woad, the customs on its importation were reduced and this led to a 
project oflevymg a sort ofexcisc upon It at home Catalogue of Lansdovvne JISS iliv 3a- 
60 The same pnnciplc has since caused the probiuiUon of sowing tobacco 
’ Many of these proclamations are scattered through Rymer and the whole have been 
collected m a volume 


a a proclamauon in 1360, butchers killing flesh in Lent are made subject to a specific 
of 20/ which was levied- upon one man Strype s Annals, i 233 This seems to 
:en illegal 

‘ Lord Camden m 1766 Hargrave, in preface to Hale de Jure Coronx, in Law Iracts, 
volume! ' 

* ^ exclusive privfilege granted m 1363 to Thomas Cooper, afterwards bishop of 

' 'T. , Thesaurus, or Latin dictionary, for twelve years Rymer, xv 6ao 

ana to Richard Wnght to pant his translation ofTaatus dunng his natural hfe , any one in- 
Innmng this pnnlegc to forfeit 4ar forcvciy pnnted copy 14 xvn 97 

, u Parker, aa I By the 31st of the queen's mjunctions, in 1559, no one might prmt 

any book, or paper whaisoev cr unless the same be first licensed by tlic counal or ordinary 



1/6 Restrictions imposed on Printers and Booksellers 

smart and vigorous pamphlets, with which the two parties arrayed 
against the church assaulted her opposite flanks ^ Stowe, the well- 
known clironicler of England, who lay under suspicion of attachment 
to popery, had his library searched by warrant, and his unlawful books 
taken away, several of which were but materials for his work* 
Whitgift, in this as in every other respect, aggravated the rigour of 
preceding times At Ins instigation, the star-chamber in 1585, pub 
lished ordinances for the regulation of the press. The preface to these 
recites i normities and abuses of disorderly persons professing the art 
of printing and selling books to have more and moie increased in spite 
of the ordinances made against them, which it attributes to the 
inadequacy of the penalties Jiitherto inflicted Every printer therefore 
IS enjoined to certify his presses to the Stationer's Company, on pain 
of having them defaced, and suffering a > ear’s imprisonment None 
to print at all, under similar penalties, eveept in London, and one in 
each of the two universities No printer who has only set up his trade 
within si\ months to exercise it any longer, nor any to begin it m 
future, until the excessive multitude of pnnters be diminished, and 
brought to such a number as the archbishop of Canterbury and bishop 
of London for the time being shall think convenient , but whenever 
any addition to the number of master printers shall be required, the 
Stationers’ Company shall select proper persons to use that calling 
with the approbation of the ecclesiastical commissioners None to 
print any book, matter, or thing whatsoever, until it shall have been 
first seen, perused, and illowed by the archbishop of Canterbury, or 
bishop of London, except the queen’s printer, to be appointed for some 
special service, or law pnnters, who shall require the licence only of 
the chief justices Every one selbng books printed contrary to the 
intent of this ordinance to suffer three month’s imprisonment The 
Stationers’ Company empowered to search houses and shops of printers 
and booksellers, and to seue all the books pnnted in contravention of 
this ordinance, to destroy and deface the presses, and to arrest and 
bring before the council those who shall have offended therein * 

The forms ot English law, however inadequate to defend the subject 
in state prosecutions, imposed a degree of seeming restraint on the 
crown, and wounded that pride which is commonly a yet stronger 
sentiment than the lust of power, with princes and their counsellors 
It was possible that juries might absolve a prisoner, it was always 
necessary that they should be the arbiters of his fate Delays too 
were interposed by the regular process , not such, perhaps, as the life 
of man should require, yet enough to weaken the terrors of summary 

1 A proclamation, dated, Feb 1589, ag-uiist seditious and schismatical bootj md wntmgi, 
commands all persons who shall have m their custod> any such libels against the order and 
government of the church of England, or the ntes and ceremonies used in it, to bring and de- 
liver up the same \\ ith convenient speed to their ordinary Life of Whitgift, Append 126 
Ihis hasproLibly been one cause of the extreme scarciw of the puritanical pamphlets 
=• Strype’s Gnndal, 124 , and App 43 , where a hst of these bools is given 
* Strype's Whitgift, 222 and App 94 The archbishop exercised his power over the press, 
as may be supposed, with little moderation Not confiiimg himself to the suppression of books 
lavounng the two religions adverse to the church he penmtted notlung to appear that inter- 
fered in the least with his own noUons Thus we find him seizing an cdiuon of some works ol 
Hugh Broughton, an emment Hebrew scholar This learned divine differed from Whitgilt 
about Chnsts descent to hell It is amusing to read, that ulUmately the pnmate came over 
to Broughton s opimon which, if it prove some degree of candour, is a glaring evidenae of 
the advantages of that free inquiry he had sought to suppress P 364 431 
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punishment Kings love to display the divinity with which their 
flatterers invest them m nothing so much as the instantaneous execution 
of their will and to stand revealed as it were in the storm and 
thunderbolt, nhen their power breaks through the operation of second- 
ary causes, and awes a prostrate nation without the intervention of 
law There may indeed be times of pressing danger, when the 
conservation of all demands the sacrifice of the legal rights of a few , 
there may be circumstances that not only justify, but compel the 
temporary abandonment of constitutional forms It has been usual 
for all governments dunng an actual rebellion, to proclaim martial 
law, or the suspension of civil junsdiction And this anomaly, I must 
admit, IS very far from being less indispensable at such unhappy 
seasons, where the ordinary mode of trial is by jury, than where the 
right of decision resides in the court But it is of high importance to 
watch with extreme jealousy the disposition towards which most 
governments are prone, to introduce too soon, to extend too fai, to 
retain too long, so perilous a remedy In the fourteenth and fifteenth 
centuries, the court of the constable and marshal, whose jurisdiction 
was considered as of a mihtary nature, and whose proceedings were 
not according to the couise of the common law, sometimes tried 
offenders by what was called martial law, but only, I believe, either 
during, or not long after a seuous rebellion This tribunal fell into 
disuse under the Tudors But Mary had executed some of those 
taken in Wyatt’s insurrection without regular process, though their 
leader had his trial by a jury Elizabeth, always hasty in passion, and 
quick to punish, would have resorted to this summary course on a 
slighter occasion One Peter BurchelJ, a fanatical puntan, and perhaps 
insane, conceiving that sir Christopher Hatton was an enemy to true 
religion, determined to assassinate him But by mistake he wounded 
instead a famous seaman, captain Hawkins For this ordinary crime, 
the queen could hardly be prevented from directing him to be tried 
instantly by martial law Her council, however, and this it is important 
to observe, resisted this illegal proposition with spint and success ' 
We have indeed a proclamation some years aftenvards, declaring that 
such as brought into the kingdom or dispersed papal bulls, or traitorous 
libels against the queen, should nith all severity be prqceeded against 
by her majesty’s lieutenants or their deputies, by martial law, and 
sulfer such pains and penalties as they should inflict , and that none of 
her said lieutenants or then deputies be any ivise impeached in body, 
lands, or goods, at any time hereafter, for any thing to be done or exe- 
cuted m the punishment of any such offender, according to the said 
martial law, and the tenor of this proclamation, any law or statute to 
the contrary m anywise notwithstanding^ This measure, though by no 


Camden, 449 Strype*s Annals, ii aSS The queen had bo(-n told iC seems of what u-is 
done in Wyatts business, a case qot at all parallel though there ivos no sulliaent necessity 
eien m that instance to justify the proceeding by martial law But bad precedents always 
beget “ progcniem Mtiobiorem '* 

1 here was a dilhculty how to punish Burchell capitally, which probably suggested to the 
queen this strange cvpcdicnt It is said, which is full as strange, that the bishops were about 
for heresy in having asserted that a papist might lawfully bo hilled 
cleaving the shull of cue of ^e heepers in the 

1 ower, and was hanged in a common waj 

btryoc s Anna\s, ui 370 pife of Whitgift, Append, tafi. 
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178 Commissioners appointed, superseding the Common Law, 

means constitutional, finds an apology m the circumstances of the 
time It bears date the ist of July, 1588, when within the lapse ol a 
few days the vast armament of Spam might effect a landing upon our 
coasts , and prospectively to a cnsis, when the nation, struggling for 
life against an invader's grasp, could not afford the protection of law 
to domestic traitors But it is an unhappy consequence of all deviations 
from the even course of law, that the forced acts of over-ruling 
necessity come to be distorted into precedents to serve the purposes of 
arbitrary power No other measure of Elizabeth’s reign can be 
compared, m point of violence and illegality, to a commission m July 
1 595, directed to sir Thomas Wilford whereby upon no other allegation 
than that there had been of late sundry great unlawful assemblies of a 
number of base people m riotous sort, both in the city of London and 
the suburbs, for the suppression whereof, for that the insolency of 
many desperate offenders is such, that they care not for any ordinary 
punishment by imprisonment, it was found necessary to have some 
such notable rebellious persons to be speedily suppressed by execution 
to death, according to the justice of martial law, he is appointed 
provost-marshal, with authority, on notice by the magistrates, to 
attach and seize such notable rebellious and incorrigible offenders, and 
in the presence of the magistrates to execute them openly on the 
gallows The commission empowers him also “ to repair to all common 
highways near to the city, which any vagrant persons do haunt, and, 
with the assistance of justices and constables, to apprehend all such 
vagrant and suspected persons, and them to deliver to the said justices, 
by them to be committed and examined of the causes of their wander- 
ing, and finding them notonously culpable in their unlaivful manner of 
life, as incorrigible, and so certified by the said justices, to cause to be 
executed upon the gallows or gibbet some of them that are so found 
most notorious and incorrigible offenders, and some such also of them 
as have manifestly broken the peace, since they have been adjudged 
and condemned to death for former offences, and had the queen's 
pardon for the same ” (Rymer, xvi 279 ) 

This peremptory style of superseding the common law was a stretch 
of prerogative without an adequate parallel, so far as I know, in any 
former penod It is to be remarked, that no tumults had taken place 
of any political character or of serious importance, some riotous 
apprentices only having committed a few disorders (Carte, 693 , from 
Stowe ) But rather more than usual suspicion had been excited about 
the same time by the intrigues of the jesuits m favour of Spain, and 
the queen’s advanced age had begun to renew men’s doubts as to tlie 
succession The rapid increase of London gave evident uneasiness, 
as the proclamations against new buildings show, to a very cautious 
administration, environed by bold and inveterate enemies, and entirely 
destitute of regular troops to withstand a sudden insurrection. Cir- 
cumstances of which we are ignorant, I do not question, gave rise to 
this extraordinary commission. The executive government, in modern 
times, has been invested with a degree of coercive power to maintam 
obedience, of which our ancestors, m the most arbitrary reigns, had 
no practical experience If we reflect upon the multitude of statutes 
enacted since the days of Elizabeth m order to restrain and suppress 
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disorder, and above all on the prompt and certain aid that a disciplined 
army affords to our civil authorities, we may be inclined to thmk that 
It was rather the weakness than the vigour of her government which 
led to its mquisitonal watchfulness and harsh measures of prevention 
We find m an earlier part of her reign an act of state somewhat of the 
same character, though not perhaps illegal Letters w^ere written to 
the shenffs and justices of divers counties in IS^ 9 > directmg them to 
apprehend, on a certain night, all vagabonds and idle persons having 
no master, nor means of living, and either to commit them to prison, 
or pass them to their proper homes This was repeated several times , 
and no less than 13,000 persons were thus apprehended, chiefly in the 
north, which, as Strj pe says, very much broke the rebellion attempted 
in that year (Stry pe’s Annals, 1 535 ) 

Amidst so many infringements of the freedom of commerce, and 
with so precanous an enjoyment of personal liberty, the Englisn subject 
continued to pnde himself m his immunity from taxation withoa.t 
consent of parliament This privilege he had asserted, though not 
with constant success, against the rapacity of Henry VII and the 
violence of his son. Nor was it ever disputed in theory by Elizabeth 
She retained, indeed, notwithstanding the complaints of the merchants 
at her accession, a custom upon cloths, arbitrarily imposed by her 
sister, and laid one herself upon sweet wines But she made ro 
attempt at levying internal taxes, except that the clergy were called 
upon, in 1586, for an aid not granted in convocation, but assessed by 
the archdeacon according to the value of their benefices , to which 
they naturally showed no little reluctance ^ By dint of singular frugality 
she continued to steer the true course so as to keep her populanty 
undiminished and her preiogative unimpaired, asking very little of her 
subjects’ money in parliaments, and being hence enabled both to have 
long breathing times between their sessions, and to meet them without 
coaxing or wrangling , till, in the latter years of her reign, a foreign 
war and a rebellion in Ireland, joined to a rapid depreciation in the 
value of money, rendered her demands somewhat higher But she did 
not abstain from the ancient practice of sending pnvy-seals to borrow 
money of the wealthy These were not considered as illegal, though 
plainly forbidden by the statute of Richard III , for it was the fashion 
to set aside the authority of that act, as having been passed by an 
usurper It is impossible to doubt that such loans were so far obtained 
by compulsion, that any gentleman or citizen of sufficient ability refus- 
ing compliance would ha\ e discovered that it w ere far better to part 
with his money than to incur the council's displeasure We have 

* Strypc 111 Append, 147 Ihia was exacted m order to raise men for service in the Lo '7 
Countries Hut the bencnced clergy Mere always bound to furnish horses and armour, or the:* 
vmue, for the defence of the kingdom m ponl of invasion or rebellion An instance of iheil 
being called on for such a contingent occurred in 1569 Strype s Parker, 373 , and Rymor 
wall supply many others in uirhcr umes 

Ihe magistrates of Cheshire and t-mcashire had imposed a charge of eightpence a week on 
each pi^ish of those counties for the maintenarce of recusants in custody This, though very 
neatly Mme out by the letter of a recent statute, 14th Elia, c 5 , was conceit ed by the inhamt 
ants to be against law We have, in Strype’s Annals, vol ui App 56 , a letter from the pnvy- 
charge to be taken oft Ir is only wortn notiang as it illustrates the 
"tuch the people entertained of any thmg approachmg to txmuon without • cnseiT 
o pananicnt, and the cauuon of the ministry in not pushing any exertion of prerogative r.r 
thcr than woutdrx-adilyba endured i- » lar 



i8o Loans of Money not quite Voluntary 

indeed a letter from a lord mayor to the council, infonning them that 
he had committed to prison some citizens for refusing to pay the money 
demanded of them ^ But the queen seems to have been punctual in 
their speedy repayment according to stipulation , a virtue somewhat 
unusual with royal debtors Thus we find a proclamation in 1571, 
that such as had lent the queen money m the last summer should 
receive repayment m November and December a Such loans were 
but an anticipation of her regular revenue, and no great hardship on 
rich merchants, who, if they got no interest for their money, were 
recompensed with knighthoods and giacious words And as Elizabeth 
incurred no debt till near the conclusion of hci reign, it is probable 
that she nevei had borrowed more than she was sure to repay 

A letter quoted by Hume from lord Burleigh’s papers though not 
written by him, as the historian asserts, and somewhat obscure m its 
purport, appears to warrant the conclusion that he had revolved in his 
mind some project of raising money by a general contribution or 
benevolence from persons of ability, without purpose of repayment 
This was also amidst the difficulties of the year 1569, when Cecil 
perhaps might be afraid of meeting parliament, on account of the 
factions leagued against himself But as nothing further was done m 
this matter, we must presume that he peiceived the impracticability of 
so unconstitutional a scheme ^ 

Those whose curiosity has led them to somewhat more acquaintance 
with the details of English history under Elizabeth than the pages of 
Camden or Hume will affoid, cannot but have been struck with the 
perpetual interference of men m power with matters of private concern 
I am far from pretending to know how far the solicitations for a prime 

^ Murden, 032 line some degree of mcimidption \\ts occasionally made Ube of, may be 
inferred from inc follow mg letter of sir Henry Cholmlcy to inc ma> or and aldcrnieu of Chester, 
m 1597 He informs them of letters received by him from the council, "whereby I am com 
mauded in all haste to require you that you and every of you send m vour several sum* of 
money unto Torplcy (larporly) on Friday next the 23rd Dec or else that >ou and every of 
you give me meeting there, the '■aid day and place, to enter scvcrall> into bond to her highness for 
your appearance forthwith before their lordships, to show enj c wherefore you and every of you 
should refuse to pay her majesty loan according to her highness several pnvy seals by you 
received, letting you wit that I am now directed by other letters from their lordships to pay over 
the said money to the useof her majesty, and to send and certify the said bondsso taken which 
praying you heartily to consider of as the last direction of the service, I heartily bid j on fare 
well Harl l^ISS 2173 10 

^ Strype, ii to2 In Haynes, p 518 , is the form of a circular letter or pnvy seal, as it was 
called from passing that olhcc, sent in 1569, a year of great diHicult) , to tho£.e of whose aid the 
queen stood m need It contains a proimsc of repayment at the expiration of twelve months 
A similar application was made tlirough tiie lord lieutenants in their several counties, to the 
wealthy and well disposed, in 1588, immediately after the destruction of the Armada llie 
loans are asked only for the space of a year, "as heretofore has been yielded unto her 
majesty in times of less need and danger, and yet always fully repaid ” Strype, iii 535 
Large sums of money arc said to have been demanded of the citizens of London in 1599 
Carte 675 It is perhaps to this year that wc may refer a curious fact mentioned m Mr justice 
Hutton s judgment III tlic case of ship-money "In the time of Queen Elizabeth (he says), 
who was a gracious and glorious queen, yet m the end of her reign, whether through covetous 
ness, or by reason of the wars that came upon her, I know not by what council she desired 
benevolence, the statute of 2d Richard III was pressed, yet it went so far, that by commit 
s:an and direction money was gathered m every inn of court and I myself for my part paid 
t» nty shillings But when the queen was informed by her judges that this kind of pro 
cceding was against law, she gave directions to pay all such sums as were collected back, 
and so I (as all the rest of our house, and as I think of other houses too) had mv twenty shiU 
*ings repaid me again and pnvy counsellors were sent down to all parts, to tell them that it 
w as for the defence of the realm , and it should be repaid them again “ State 1 rials, iit x 199 

^ Haynes, 518 Hume has exaggerated this, like other facts, m his very ablcj but part al 
sketch of the eoiisumuou ip Ehzabe.hs retgu ^ 
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minister's aid and influence may extend at present Yet one may 
think, that he would hardly be employed, like Cecil, where he had no 
personal connexion, in reconcihng family quarrels, mterceding with a 
landlord for his tenant, or persuading a rich citizen to bestow his 
daughter on a young lord. We are sure, at least, that he would not 
use the air of authonty upon such occasions The vast collection of 
lord Burleigh’s letters in the Museum is full of such petty matters, too 
insignificant, for the most part, to be mentioned even by Strype’ 
They exhibit, howe\er, collectively a cunous view of the manner in 
which England was managed, as if it had been the household and 
estate of a nobleman under a strict and prying steward We are told 
that the relaxation of this minister’s mind was to study the state of 
England and the pedigrees of its nobility and gentry of these last he 
drew whole books with his own hands , so that he w'as better versed in 
descents and families than most of the heralds, and would often surprise 
persons of distinction at his table by appeanng better acquainted wath 
their manors, parks, and woods, than themselves (Biog Britan , art 
Cecil) Such knowledge was not sought by the crafty Cecil for mere 
diversion’s sake It was a mam part of his system to keep alive m the 
English gentry a persuasion that his eye was upon them No minister 
W'as ever more exempt from that false secunty which is the usual 
weakness of a court His failing was rather a bias towards suspicion 
and timidity, there were times, at least, in which his strength of mind 
seems to have almost deserted him, through sense of the penis of his 
sovereign and country But those penis appear less to us, who know' 
how the vessel outrode them, than they could do to one harassed by 
continual informations of those numerous spies whom he employed 
both at home and abroad. The one w'ord of Burleigh’s policy was 
prevention , and this w'as dictated by a consciousness of wanting an 
armed force or money to support it, as well as by some uncertamtj as 
to the public spint, in respect at least of religion But a government 
that directs its chief attention to prevent offences against itself is in its 
very nature incompatible with that absence of restraint, that immunity 
from suspicion, in which civil libertv, as a tangible possession, may be 
said to consist It appears probable, that Elizabeth’s administration 
earned too far, even as a matter of policy, this precautionary system 
upon which they founded the penal code against popery', and we may 
surely point to a contrast very advantageous to our modem constitu- 
tion, m the lenient treatment which the Jacobite faction experienced 
from the pnnccs of the house of Hanov er She reigned however in a 
penod of real difficulty and danger At such seasons, few ministers 
will abstain from arbitrary actions, except those who are not strong 
enough to practise them 

I have traced, m another work, the acquisition oy the house of 
commons of a practical right to mquire into and advise upon the 
pubhc admmistration of affairs, dunng the reigns of Edward III, 


The tolloTj ins are a few specimeiis, copied from the Lamnioivne catalosue " Sir Antony 
Coo., to sir William Ceol, Out he Mould move Mr Peters to recommend Mr Edn-ard Stanhop- 
to a certain >oanp lady of Mr P s -icquomtancc, nhom Mr Stanhope was desirous to marry ” 

lo sir W'ilham Cecil, that he feats his > omin Lind- 
lurnin? him out of ha. house, wn di Mill he disaprce ible 

hopes therefore sir William C will speak m his behalC ' heb < 1556 Id. 74. ‘‘kordSuuord 
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Richard II , and the pnnces of the line of Lancaster This energy ol 
parliament was quelled by the civil wars of the fifteenth century , and 
whatever may have passed in debates within its walls, that have not 
been preserved, did not often display itself m any overt act under the 
first Tudors To grant subsidies, which could not be raised by any 
other course, to propose statutes, which were not binding ivithout their 
consent, to consider of public grievances, and procure their redress, 
either by law or petition to the crown, were their acknowledged con- 
stitutional pnvileges, which no sovereign or minister ever pretended to 
deny For this end liberty of speech and free access to the royal 
person were claimed by the speaker as customary privileges, (though 
not quite, m his modern language, as undoubted nghts,) at the com- 
mencement of every parliament But the house of commons in 
Elizabeth’s reign contained men of a bold and steady patnotism, well 
read m the laws and records of old time, sensible to the dangers of 
their country and abuses of government, and conscious that it was 
their privilege and their duty to watch over the common weal This 
led to several conflicts between the crown and parliament , wherein, if 
the former often asserted the victory, the latter sometimes kept the 
field, and was left on the whole a gainer at close of the campaign 
It would surely be erroneous to conceive, that many acts of govern- 
ment in the four preceding reigns had not appeared at the time 
arbitrary and unconstitutional If indeed we are not mistaken in 
judging them according to the ancient law, they must have been 
viewed in the same light by contemporaries, who were full as able to try 
them by that standard But, to repeat what I have once before said, the 
extant documents from which we draw our knowledge of constitutional 
history under those reigns are so scanty, that instances even of a 
successful parliamentary resistance to measures of the crown may have 
left no memorial The debates of parliament are not preserved, and 
very little is to be gamed from such histones as the age produced 
The complete barrenness of Elizabeth’s chroniclers, Holingshed and 
Thin, as to every parhamentary or constitutional information, speaks 
of Itself the jealous tone of her administration Camden, uritingto 
the next generation, though far from an ingenuous historian, is some- 
what less under restraint This forced silence of history is much 
more to be suspected after the use of pnnting and the refonnation, 
than in the ages when monks compiled annals in their convents, , 
reckless of the censure of courts, because independent of their permis- 
sion Grosser ignorance of public transactions is undoubtedly found 
m the chronicles of the middle ages, but far less of that deliberate 
mendacity, or of that insidious suppression, by ivhich fear, and 
flattery, and hatred, and thirst of gam have, since the invention of 
pnnting, corrupted so much of historical literature throughout Europe 
\Ve begin however to find in Elizabeth’s reign more copious and 
unquestionable documents for parhamentary history The regular 
journals indeed are partly lost , nor would those which remain give us 

to lord Burleigh, to further a match between a certain nch citizen’s daughter and his son ho 
requests lord B to appomt the father to meet him (lord Stafford) some day at his house 
'where I wall in a few words make him so reasonable an offer as I trust he will not disallow ’ ” 
Ixviii so “ Lady Zouch to lord Burleigh, for his friendly interposition to reconcile lord Zouch 
her husband, who had forsaken her through jealousy ” 1593 Exiv ya 
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a sufficient insight into the spirit of parliament, without the aid of 
other sources But a volume called sir Simon D’Ewes’s journal, part of 
which IS copied from a manuscript of Heywood Townsend, a membei 
of all parhaments from 1580 to 1601, contains minutes of the most 
interestmg debates as ivell as transactions, and for the first time renders 
us acquainted with the names of those who swayed an Enghsh house 
of commons ^ 

There was no penl more alarming to this kingdom during the queen’s 
reign than the precanousness of her life,— a thread whereon its tran- 
quillity, if not Its religion and independence was suspended Hence 
the commons felt it'an imperious duty not only to recommend her to 
marry, but, when this was delayed, to solicit that some limitations of the 
crown might be enacted, in fmlure of her issue The former request 
she evaded without ever manifesting much displeasure, though not 
sparing a hint, that it was a little beyond the province of parliament. 
Upon the last occasion, indeed, that it was preferred, namely by the 
speaker m 1575, she gave what from any other woman must have 
appeared an assent, and almost a promise But about declaiing the 
succession she was always very sensible Through a policy not 
perhaps entirely selfish, and certainly not erroneous on selfish princi- 
ples, she was determined never to pronounce among the possible com- 
petitors for the throne Least of all could she brook the intermeddling 
of parliament in such a concern The commons first took up this busi- 
ness in 1562, when there had begun to be much debate in the nation 
about the opposite titles of the queen of Scots and lady Catherine 
Grey , and especially in consequence of a dangerous sickness the 
queen had just experienced, and which is said to have been the cause 
of summomng parliament Their language is wary, praying her only 
by “proclamation of certainty already provided, if any such be,” 
alluding to the will of Henry VIII, “or else by limitations of 
certainty, if none be, to provide a most gracious remedy in this great 
necessity^,” offering at the same time to concur in provisions to 
guarantee her personal safety agamst any one who might be limited 
in remainder Elizabeth gave them a tolerably courteous answer, 
though not without some intimation of her dislike to this address ® 
But at their next meeting, which was not till 1566, the hope of her own 
mamage having grown fainter, and the circumstances of the kingdom 
still more powerfully demanding some security, both houses of parlia- 
ment united, with a boldness of which there had perhaps been no 
example for more than a hundred years, to overcome her repugnance 
Some of her own council among the peers are said to have asserted in 
their places that the queen ought to be obliged to take a husband, or 
that a successor should be declared by parhament agamst her wilL 
She was charged with a disregard to the state and to posterity She 

* lojvnsend’snumuscnpt has been separately published, hot I do not find that D’Ewes lias 
omitted any tlun^ of consequence 

* D’Ewes, p 83 Strype, \ 358 . from whence it seems that Cecil was rather adverse to 
ttie pri^sal 

* The speech which Hume, on D’Ewes’s authority, hasputintothequcena 
mouth at the end m ^li session is but an unpetlect copy or abridgment of one which she 
nnd^n 1500 , D Ewes himself afterwards conf-sses Her real answer to the speaher in 1563 
IS in Haxnngton’s Nugai Anuoua:, voL 1 p 80 



184 Difference hetzveen the Queen and Commons 

would prove, in the uncouitly phrase of some sturdy members of the 
lower house, a step-mother to her country, as being seemingly desirous 
that England, which lived as it were in her, should rather expire with 
than survive her, that kmgs can only gam the affections of their 
subjects by providing for their welfare both while they lived and after 
their deaths , nor did any but princes hated by their subjects, or faint- 
hearted women, ever stand in fear of their successors (Camden, p 
400 ) But this great pnncess wanted not skill and courage to resist this 
unusual importunity of parliament The peers, who had forgotten 
their customary respectfulness, were excluded the presence-chamber till 
they made their submission She prevailed on the commons, through 
her ministers who sat there, to join a request for her marnage with the 
more unpalateable alternative of naming her successor , and when this 
request was presented, gave fair words, and a sort of assurance that 
their desires should by some means be fulfilled ^ When they continued 
to dwell on the same topic in their speeches, she sent messages through 
her ministers, and at length a positive injunction through the speaker, 
that they should proceed no further in the business The house however 
was not in a temper for such ready acquiescence as it sometimes dis- 
played Paul Wentworth, a bold and plain-spoken man, moved to know 
whether the queen’s command and inhibition that they should no longer 
dispute of the matter of succession, were not against their liberties and 
pnvileges This caused, as we are told, long debates, which do not 
appear to have terminated in any resolution (D’Ewes, p 128) But, 
more probably having passed than we know at present, the queen, 
whose haughty temper and tenaciousness of prerogative were alw ays 
within check of her discretion, several days after announced through 
the speaker, that she revoked her two former commandments , “ which 
revocation," says the journal, “was taken by the house most joyfully, 
with hearty prayer and thanks for the same ” At the dissolution of 
this parliament, which was perhaps determined upon in consequence 
of their steadiness, Elizabeth alluded in addressing them ivith no small 
bitterness to what had occurred ^ 

This IS the most senous disagreement on record between the crown 
and the commons since the days of Richard II and Henry IV 
Doubtless the queen’s indignation was excited by the nature of the sub- 
lect her parliament ventured to discuss, still more than by her general 
disapprobation of their interference in matters of state It was an 
endeavour to penetrate the great secret of her reign, in preserving 
which she conceived her peace, dignity, and personal safety to be 
bound up There were, in her opinion, as she intimates m her speech 
at closing the session, some underhand movers of this mtngue, 
(whether of the Scots or Suffolk faction, does not appear), who were 
more to blame than even the speakers in parliament And if, as Cecil 
seems justly to have thought, no limitations of the crown could at that 
time have been effected without much penl and inconv emence, we may 
find some apology for her warmth about their precipitation in a busi- 
ness, which, even according to our present constitutional usage, it 

^ The courtiers told the house that the queen intended to marry, in order to divert them 
from their request that thev would name her successor Strype, vol 1 . p 454 

* id p 116 Journals, 8th Oct , 25th Nov , ad Jan 
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would naturally be for the government to bring forvvaid It is to be 
collected from Wentworth's motion, that to deliberate on subjects 
affecting the commonwealth was reckoned, by at least a large part of 
the house of commons, one of their ancient pnvileges and liberties 
This was not one which Elizabeth, however she had yielded for the 
moment m revoking her prohibition, ever designed to concede to them 
Such was her frugality, that, although she had remitted a subsidy 
granted in this session, alleging the very honourable reason that, know- 
ing It to have been voted in expectation of some settlement of its suc- 
cession, she would not accept it when that implied condition had not 
been fulfilled, she was able to pass five years without again convoking 
her people A parliament met in April, 1571, when the lord keeper 
Bacon, (D'Ewes, p 141), in answer to the speaker’s customary request 
for freedom of speech in the commons, said that “ her majesty having 
experience of late of some disorder and certain offences, which though 
they were not punished, yet were they offences still, and so must be 
accounted, they would therefore do well to meddle with no matters of 
state, but such as should be propounded unto them, and to occupy 
themselves in other matters concerning the commonwealth " 

The commons so far attended to this intimation, that no proceedings 
about the succession appear to have taken place m this parliament, 
except such as were calculated to giatify the queen We may perhaps 
except a bill attainting the queen of Scots, which was rejected in the 
upper house But they entered for the first time on a new topic, which 
did not cease for the rest of this reign to furnish mattei of contention 
with their sovereign The party called puritan, including such as 
charged abuses on the actual government of the church, as well as 
those who objected to part of its lawful discipline, had, not a httle in 
consequence of the absolute exclusion of the catholic gentry, obtained 
a ver)-^ considerable strength in the commons But the queen valued 
her ecclesiastical supremacy more than any part of her prerogative 
Next to the succession of the crown, it was the point she could least 
endure to be touched The house had indeed resolved, upon reading 
a bill the first time for reformation of the common piayer, that petition 
be made to the queen’s majesty for her license to proceed in it, before 
it should be farther dealt in But Stnckland, who had proposed it, 
was sent for to the council, and restrained fiom appearing again in his 
place, though put under no confinement This was noticed as an 
infiingement of their liberties The ministers endeavoured to excuse 
his detention, as not intended to lead to any seventy, nor occasioned 
by any thing spoken in that house, but on account of his introducing 
a bill against the prerogative of the queen, which was not to be 
tolerated And instances ^\ ere quoted of animadversion on speeches 
made m parliament But Mr Yelverton maintained that all matters 
not treasonable, nor too much to the derogation of the imperial crown. 
Were tolerable there, where all things came to be considered, and 
where there was such fulness of power, as even the right of the crown 
was to be determined, which it would be high treason to deny Princes 
ha\e their prerogatives, but yet to be confined within reason- 
queen could not of herself make laws, neither could 
she break them This was the true voice of English liberty, iicc so 
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new to men’s ears as Hume has imagined, though many there were 
who would not forfeit the court’s favour by uttering it Such speeches 
as the historian has quoted of sir Humphrey Gilbert, and many such 
may be found m the proceedings of this reign, are rather directed to 
intimidate the house by exaggerating their inability to contend with 
the crown, than to prove the law of the land to be against them. In 
the present affair of Stnckland, it became so evident diat the commons 
would at least address the queen to restore him, that she adopted the 
course her usual prudence indicated, and permitted his return to the 
nouse But she took the reformation of ecclesiastical abuses out of 
their hands, sending word that she would have some articles for that 
purpose executed by the bishops under her royal supremacy, and not 
dealt in by parliament This did not prevent the commons from pro- 
ceeding to send up some bills to the upper house, where, as was natural 
:o expect, they fell to the ground > 

This session is also remarkable for the first marked complaints 
against some notorious abuses, which defaced the civil government of 
Elizabeth A member having rather prematurely suggested the offer 
of a subsidy, several complaints were made of irregular and oppressive 
practices, and Mr Bell said, that licences granted by the crown and 
other abuses galled the people, intimating also, that the subsidy should 
be accompanied by a redress of grievances (D’Ewes, 158 Joum yApr) 
This occasion of introducing the subject, though strictly constitutional 
was likely to cause displeasure The speaker informed them a few 
days after of a message from the queen to spend little time in motions, 
and make no long speeches (Journ 9 and 10 Apr) And Bell, it 
appears, having been sent for by the council, came into the house 
* ivith such an amazed countenance, that it daunted all the rest,” who 
for many days durst not enter on any matter of importance (D’Ewes, 
159 ) It became the common whisper, that no one must speak against 
licences, lest the queen and council should be angry And at the close 
of the session, the lord keeper severely reprimanded those audacious, 
arrogant, and presumptuous members who had called her majesty’s 
grants and prerogatives m question, meddling with matters neither 
pertaimng to them, nor \vithin the capacity of their understanding 
(D’Ewes, 151 ) 

The parliament of 1573 seemed to give evidence of their inheriting 
'he spirit of the last by choosing Mr Bell for their speaker® But very 
Sttle of It appeared in their proceedings In their first short session, 
chiefly occupied by the business of the queen of Scots, the most 
remarkable circumstances are the folloiving The commons were 
desirous of absolutely excluding Mary from inheriting the crown, and 
even of taking away her life, and had prepared bills with this intent 
But Elizabeth, constant to her mysterious pohcy, made one of her 

1 D'Ewes's, 156, &c There is no mention of Stncklaud’s business m the journal 

* Somethma of this sort seems to have occurred in the session of 1566, as may be mferred 
Irom the lord keepers reproof to the speaker, for calling her majesty s letters patent m ques 
tiou Id IIS 

® Bell, I suppose, had reconciled himself to the court, which would have approved no 
speaker chosen without its recommendation Ihete was alw ijs an understanding between 
this servant of the house and the government Proofs or presumptions of this ate not unfre- 
quent In Strype s Annals, vol iv p 134 we find instructions for the speaker s speech in 
1592, drawn up by lord Burleigh, as might very hkely be the case on other occasions. 
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ministeis inform them that she would neither have the queen of Scots 
enabled nor disabled to succeed, and willed that the bill respecting her 
should be drawn by her council and that, in the mean time, the 
house should not enter on any speeches or arguments on that matter 
(D’Ewes, 219) Another circumstance worthy of note in this session 
IS a signification, through the speaker, of her majesty's pleasure that no 
bills concerning religion should be received, unless they should be 
fiist considered and approved by the clergy, and requiring to see 
certain bills touching rites and ceremonies that had been read in the 
house The bills were accordingly ordered to be delivered to her, 
with a humble prayer that, if she should dislike them, she would not 
conceive an ill opinion of the house, or of the parties by whom they 
were preferred. (Id 213,214.) 

The submissiveuess of this parliament was doubtless owing to the 
queen's vigorous dealings with the last At their next meeting, which was 
not till Feb 1575-6, Peter Wentworth, biothei, I believe, of the person 
of that name before mentioned, broke out in a speech of uncommon 
boldness, against her arbitrary encroachments on their privileges 
The liberty of free speech, he said, had in the two last sessions been so 
many ways infringed, that they were in danger, while they contented 
themselves with the name, of losing and foregoing the thing It was 
common for a rumour to spread through that house, “ the queen likes 
or dislikes such a matter , beware what you do " Messages were even 
sometimes brought down, either commanding or inhibiting, very 
injurious to the liberty of debate He instanced that in the last 
session, restraining the house from dealing in matters of religion, 
against which and against the prelates he inveighed with great 
acrimony With still greater indignation he spoke of the queen’s 
refusal to assent to the attainder of Mary, and after surprising the 
house by the bold words, “ none is without fault, no not our noble 
queen, but has committed great and dangerous faults to herself,” v ent 
on to ta.\ her with ingratitude and unkmdness to her subjects in a 
strain perfectly free indeed from disaffection, but of more rude censure 
than any kings would put up with (D’Ewes, 236 ) 

This direct attack upon the sovereign, m matters relattng to her public 
administration, seems no doubt unparliamentary , though neither the 
rules of parliament m this respect, nor even the constitutional principle, 
were so strictly understood as at present But it was pai t of Elizabeth’s 
character to render herself extremely prominent, and, as it were, 
responsible in public esteem, for eveiy important measure of her 
government It vvas difficult to consider a queen as acting merely by 
the advice of ministers, who sometimes protested m parliament that 
they had laboured in vain to bend her heart tb their councils. The 
doctrine that some one must be responsible for every act of the crown 
was yet perfectly unknown, and Elizabeth would have been the last 
to adopt a system so inglorious to monarchy But Wentworth had 
gone to a length which alarmed the house of commons They judged 
It expedient to prevent an unpleasant mterference by sequestermg tlieir 
member, and appointing a committee of all the privy councillors in the 
house to examine him Wentworth declined their authority, till >Jiey 
’'isarcd him that they sat as members of the commons, and not as 
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coiincillois After a long examination, in which he not only behaved 
with intrepidity, but, according to Ins own statement, reduced them to 
confess the truth of all he advanced, they made a report to the house, 
who committed him to the Tower He had lam there a month, when 
the queen sent word, that she remitted her displeasure towards him, 
and referred his enlargement to the house, who released him upon a 
reprimand from the speaker, and an acknowledgment of his fault upon 
his knees ^D’Ewes, 260 ) In this commitment of Wentworth, it can 
hardly be said that there was any thing, as to the mam point, by which 
.he house sacnficed its acknowledged privileges In later instances, 
and even in the reign of George the First, members have been com- 
mitted for much less indecent reflections on the sovereign The queen 
had no reason upon the whole to be ill-pleased with this parliament, 
nor was she m haste to dissolve it, though there was a long inter- 
mission of Its sessions The next was in 1581, when the chancellor, on 
confirming a new speaker, did not fail to admonish him that the house 
of commons should not intermeddle in any thing touching her majesty's 
person or estate, or church goiernmcnt They were supposed to 
disobey this injunction, and fell under the queen’s displeasure, by ap- 
pointing a public fast on their own authority, though to be enforced on 
none but themselves This trifling resolution, which showed indeed a 
little of the puritan spirit, passed for an encroachment on the supremacy, 
and was only expiated by a humble apology (D’Ewes, 282 ) It is not 
till the month of February 1587-8, that the zeal for ecclesiastical 
reformation overcame in some measure the terrors of power, but with 
no better success than before A Mr Cope offered to the house, we 
are informed, a bill and a book, the former anulling all laws respecting 
ecclesiastical government then in force, and establishing a certain new 
form of common prayer contained in the latter The speaker inter- 
posed to prevent this bill being read, on the ground that her majesty 
had commanded them not to meddle m this matter Several members, 
however, spoke in favour of hearing it read, and the day passed in debate 
on this subject Before they met again, the queen sent for the speaker, 
who delivered up to her the bill and book Next time that the house 
sat, Mr Wentworth insisted that some questions of his proposing 
should be read These queries were to the following purport Whether 
this council were not a place for any member of the same, freely and 
without control by bill or speech, to utter any of the gnefs of this 
commonwealth ? Whether there be any council that can make, add, 
or dimmish from the laws of the realm, but only this council of parlia- 
ment ? Whether it be not against the orders of this council to make 
any secret or matter of weight, which is here in hand, known to th“ 
prince or any other, without consent of the house? Whether the 
speaker may overrule the house in any matter or cause m question ? 
Whether the pnnee and state qan continue and stand, and be main- 
tained without this council of pailiament, not altering the government 
of the state ? These questions serjeant Pickering, the speaker, instead 
of reading them to the house, showed to a couitier, through uhose 
means Wentworth was committed to the Tower Mr Cope, and 
those who had spoken in favour of his motion, underwent the same 
late, and notwithstanding some rotice taken of it in the house, it does 
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not appear that they were set at liberty before its dissolution, which 
ensued m three weeks (D’Ewes, 410) Yet the commons were so 
set on displaying an effectual hankering after reform, that they 
appointed a committee to address the queen for a learned ministry 

At the beginning of the next parliament, which met m 1588-9, the 
speaker received an admonition that the house were not to extend their 
privileges to any irreverent 01 misbecoming speech In this session 
Mr Davenport, we are informed by D’Ewes, moved neither for 
making of any new laws, nor for abrogating of any old ones, but for a 
due course of proceeding in laws already established, but executed by 
some ecclesiastical governors contrary both to their purport and the 
intent of the legislature, which he proposed to bnng into discussion 
So cautious a motion saved its author from the punishment which had 
attended Mr Cope for has more radical reform , but the secretary of 
state reminding the house of the queen’s express inhibition from deal- 
ing with ecclesiastical causes, declared to them by the chancellor at 
the commencement of the session (m a speech which does not appear), 
prevented them from taking any further notice of Mr Davenport’s 
motion They narrowly escaped Elizabeth’s displeasure in attacking 
some civil abuses Sii Edward Hobby brought m a bill to prevent 
certain exactions made for their own profit by the officers of the exche- 
quer Two days after he complained, that he had been very sharply 
rebuked by some great personage, not a member of the house, for his 
speech on that occasion But instead of testifying indignation at tins 
breach of their pnvileges, neither he nor the house thought of any further 
redress than by exculpating him to this great personage, apparently 
one of the ministers, and admonishing their member not to repeat 
elsewhere any thing utteied in their debates (D’Ewes, 433 ) Foi the 
bill itself, as w'ell as one intended to restrain the flagrant abuses of 
purveyance, they both were passed to the lords But the queen sent 
a message to the upper house, expressing her dislike of them, as med- 
dling with abuses, which, if they existed, she was both able and willing 
to repress , and this having been formally communicated to the 
cormnons, they appointed a committee to search for precedents m order 
to satisfy her majesty about their proceedings They received after- 
wards a gracious answer to their address, the queen declaring her 
willingness to afford a remedy for the alleged grievances (D’Ewes, 
440 ct post ) 

Elizabeth, whose reputation for consistency, which haughty princes 
overvalue, was engaged m protecting the established hierarchy, must 
have experienced not a little xexation at the perpetual recurrence of 
complaints w'hich the unpopularity of that order drew from every 
parliament The speaker of that summoned m 1593 received for 
answer to his request of liberty of speech, that it was granted, “ but 
not to speak every one what he listeth, or what coraeth into his brain 
to utter, their privilege was aye or no Wherefoie, Mr Speaker," 
continues the lord keeper Pickering, himself speaker in the parliament 
of 15SS, “her majesty’s pleasure is, that if you perceive any idle heads 
which vvill not stick to hazard their own estates, vvhich will meddle 
with reforming the church and transforming the commonwealth, and 
d9 exhibit such bills to such purpose, that j ou receiv e them not^ until 
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they be viewed and considered by those, who it is fitter should consider 
of such things, and can better judge of them.” It seems not improb- 
able, that this admonition, which indeed is in no unusual style for this 
reign, was suggested by the expectation of some unpleasing debate. 
For we read that the very first day of the session, though the commons 
had adjourned on account of the speaker’s illness, the unconquerable 
Peter Wentwoith, with another membei, presented a petition to the 
lord keeper, desiring the lords of the upper house to join with them 
ot the lower in imploring her majesty to entail the succession of the 
crown, foi which they had already prepared a bill This step, which 
may seem to us rather arrogant and unparliamentary, drew down, as 
they must have expected, the queen's indignation They were sum- 
moned before the council, and committed to different prisons (D’Ewes, 
470 ) A few days afterwards a bill for reforming the abuses of eccle- 
siastical courts was presented by Morice, attorney of the court of 
wards, and underwent some discussion in the house (Id 474. Town- 
send, 60 ) But the queen sent for the speaker, and e-xpressly com- 
manded that no bill touching matters of state or reformation of causes 
ecclesiastical should be exliibited , and if any such should be offered, 
enjoining him on his allegiance not to read it (Id 62) It was the 
custom at that time for the speaker to read and expound to the house 
all the bills that any member offered Morice himself was committed 
to safe custody, from which he wrote a spirited letter to lord Burleigh, 
expressing his sorrow for having offended the queen, but at the same 
time his resolution “ to strive,” he says, “ while his life should last, for 
freedom of conscience, public justice, and the liberties of his country”' 
Some days after a motion was made that, as some places might com- 
plain of paying subsidies, their representatives not having been con- 
sulted nor been present when they were granted, the house should 
address the queen to set their members at liberty But the ministers 
opposed this, as likely to hurt those whose good was sought, hei 
majesty being more likely to release them if left to her own gracious 
disposition It does not appear, however, that she did so during the 
session, which lasted above a montli (D'Ewes, 470 ) We lead, on the 
contraiy, m an undoubted authority, namely, a letter of Antony Bacon 
to his mother, that “divers gentlemen, who were of the parliament, and 
thought to have returned into the countiy after the end thereof, were 
stayed by her majesty's commandment, for being pnvy, as it is thought, 
and consenting to Mr Wentwoith's motion Some difficulty was 
made by this house of commons about their grant of subsidies, which 
was imcommongly laige, though rather m appearance than truth, so 
great had been the depieciation of silver for some years past." 

The admonitions not to abuse fieedom of speech, which had become 
almost as much mattei of course as the request foi it, were repeated m 
the ensuing parliaments of 1597 and 1601 Nothing more remarkable 

1 See the letter in Lodge’s Illustrations, vol m 34 Townsend says he was committed to 
sir John Fortescue s keeping, a gentler sort of imprisonment, p 61 

* Birch’s Memoirs of Elizabeth, i q6 

• Slrype has published from lord Burleigh’s manuscripts, a speech made m the parliament 
of 1589, against the subsidy then proposed Annals, vol 111 Append 238 Not a word about 
tlus occurs 111 D’Ewes s Journal and I menuon it as an additional proof how little we can 
rely on negative inferences as to pioceedmgs in i arl ament ‘his period 
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occurs m the former of these sessions than an address to the queen 
against the enormous abuse of monopohes The crown either 
possessed or assumed the prerogative of regulating almost all matters 
of commerce at its discretion. Patents to deal e.\clu5ively in particu- 
lar articles, generally of foreign growth, but reaching in some mstances 
to such important necessaries of life as salt, leather, and coal, had 
been lavishly granted to the courUers, with httle direct advantage to 
the revenue. They sold them to companies of merchants, who of 
course enhanced the pnce to the utmost ability of the purchaser This 
business seems to have been purposely protracted by the ministers and 
the speaker, who, in this reign, were usually in the court’s mterest, till 
the last day of the session , w hen, m answer to his mention of it, the 
lord keeper said that the queen “ hoped her dutiful and lovmg subjects 
would not take away her prerogative, which is the choicest flower in 
her garden, and the pnncipal and head pearl in her crown and diadem , 
but would rather leave that to her disposition, promising to examine all 
patents, and to abide the touchstone of the law ” (D’Ewes, 547) 
This answer, though less stem than had been usual, w as merely evasive , 
and m the session of i6or, a bolder and more successful attack was 
made on the adimnistration than this reign had ivitnessed. The griev- 
ance of monopohes had gone on continually increasing , scarce any 
article was exempt from these oppressive patents \\’hen the hst ot 
them was read over m the house, a member exclaimed, “ Is not bread 
among the number ? ” The house seemed amazed “ Nay,” said he, 
“ if no remedy is found for these, bread will be there before the next 
parhament” Every tongue seemed now unloosed, each as if emu- 
lously descanting on the injuries of the place he represented- It was m 
vain for the courtiers to withstand this torrent Raleigh, no small 
gainer himself by some monoplies, after making w hat excuse he could, 
ofiered to give them up Robert Cecil, the secretary, and Bacon talked 
loudly of the prerogative, and endeavoured at least to persuade the 
house that it would be fitter to proceed by petition to the queen than 
by a bilL But it was properly answ'ered, that nothing had been 
gamed by petitioning m the last parliament. After four days of eager 
debate, and more heat than had ever been witnessed, this ferment was 
suddenlj appeased b> one of those well-timed concessions by which 
skilful pnnces spare theraselv es the mortification of being overcome 
Ehzabeth sent down a message that she would revoke all grants that 
should be found injunous by fair tnal at law and Cecil rendered the 
somewhat ambiguous generality of this expression more satisfactory 
by an assurance that the existing patents should all be repealed, and 
no more be granted. This vnctory filled the commons with joy, per- 
haps the more from being rather une.xpected.’ They addressed the 
queen wath rapturous and hyperbolical acknowledgments, to which she 
answ ered m an affectionate strain, glancmg only with an oblique irony 
at some of those movers in the debate, whom m her earlier and more 
■ngorous jears she would have keenly reprimanded. She repeated 
this a little more plainly at the close of the session, but still with com- 


' Thtjrjo, gratitude ■ttcre rather premature, for her majestN did not re-ol-e all of them 
^ ar pears oy R>mer XVI 540 , and Carte lit- 713 Aiislofthem dated ijay, i6o-i, Lodje, 
lU * 52 > \crc cjo^Uq^ 
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mendation of the body of the commons So altered a tone must be 
ascnbed partly to the growing spint she perceived m her subjects, but 
partly also to those cares which clouded with listless melancholy the 
last scenes of her illustrious life i 

The discontent that vented itself against monopolies was not a little 
excited by the increasing demands which Elizabeth was compelled to 
make upon the commons in all her latter parliaments Though it was 
declared in the preamble to the subsidy bill of 1593, that “ these large 
and unusual grants, made to a most excellent princess on a most press- 
ing and extraordinary occasion, should not at any time hereafter be 
drawn into a precedent,” yet an equal sum was obtained in 1597, and 
one still greater in 1601 But money was always reluctantly given, and 
the queen’s early frugality had accustomed her subjects to very low 
taxes , so that the debates on the supply m 1601, as handed down to 
us by Townsend, exhibit a lurking ill-humour, which would find a 
better occasion to break forth 

The house of commons, upon a review of Elizabeth’s reign, was very 
far, on the one hand, from exercising those constitutional rights which 
have long since belonged to it, or even those which by ancient pre- 
cedent they might have claimed as their own , yet, on the other hand, 
was not quite so servile and submissive an assembly as an artful 
histonan has repiesented it If many of its members were but crea- 
tures of power, if the majority were often too readily intimidated, if the 
bold and honest, but not very judicious Wentworths, were but feebly 

D’Ewes, 619 644 S.C The speeches made in this parliament are reported more fully than 
usual by Townsend from whoso journal those of most importance have been transcribed by 
D’Ewes. Hume has oiven vOnstderable extracts, for the sole purpose of inferring from this 
very debate on monopolies, that the royal prerogative was, according to the opinion of the 
house oT commons itself, hardly subject to any hind of restraint But the passages he selects 
are so unfairly taken, some of them being the mere language of courtiers, otliers separated 
from the context, in order to distort their meaning, that no one who compares them with the 
original can acquit him of extreme prejudice The adulatory strain m which it was usual to 
speak of the sovereign often covered a strong dispositio i to keep down his authority Thus 
when a Mr Davies says in this debate “God hath given tha' power to absolute princes, 
which he attributes to himself— Dixi quod dii estis ” it would have been seen, if Hume had 
quoted the following sentence, that he infers from hence, that justice being a divine attribute, 
the kin^ can do nothing that is unjust and consequently cannot grant licences to the injury of 
his subjects Strong language was no doubt used in respect of the prerogative But it is 
erroneous to assert with Hume, that it came equally from the courtiers and country gentlemen, 
and was admitted by both It will cbielly be found in the speeches of secretary Cecil, the 
ohicial defender of prerogative and of some lawyers Hume, after quoting an extravagant 
speech ascribed to serjeant Heyle, that “ all we have is her majesty’s, and she may lawfully 
at any time take it from us yea, she hath as much nght to all our lands and goods as to any 
revenue of her crown," observes that Hcylt. was an eminent lawyer, a man of character That 
Heyle was high in liis profession is beyond doubt but in that age, as has since, though from 
the change of times less grossly, continued to be the case, the most distinguished lawyers 
notonou^y considered the court and country as pluintiflT and defendant in a great suit, and 
themselves as their retained advocates It is not hi ely however, that Heyle should have used 
the exact words imputed to him He made, no doubt, a strong speech for prerogative, but so 
grossly to transcend all limits of truth and decency seems even beyond a lawyer seeking office 
lownsend and D’Evves write with a sort of sarcastic humour, which is not always to be taken 
according to the letter D Ewes, 433 Townsend, 205 
Hume proceeds to tell us, that it was asserted this session, that the speaker might cithei 
admit or reject bills in the house and remarks, that the very proposal of it is a proof at what 
a low ebb liberty vv as at that time m England There cannot be a more complete mistake N o 
such assertion was made but a member suggested that the speaker might, as the consuls m 
the Roman senate used, appoint the order in vvhieh bills should be read at which speech, it 
IS added, some hissed D Ewes, 677 The present regulanty of parliamentary forms, so 
lustly valued by the house, was yet unknown , and the members called confusedly for thj 
business the> wished to have brought feryfapd 
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upported, when their impatience humed them beyond their .colleagues, 
there was still a considerable party sometimes carrying the house along 
with them, who with patient resolution and inflexible aim recurred in 
every session to the assertion of that one great pnvilege which their 
sovereign contested, the right of parliament to inquire into and suggest 
a lemedy for every public mischief or danger It may be remarked, 
that the ministeis,such as KnoUys, Hatton, and Robert Cecil, not only 
sat among the commons, but took a very leading part in then discus 
sions , a proof that the influence of argument could no more be dis* 
pensed with than tliat of power This, as I conceive, will never be the 
case m any kingdom where the assembly of the estates is quite sub- 
servient to the crown Nor shall we put out of consideration the 
manner in which the commons were composed Sixty-two members 
were added at diffeient times by Elizabeth to the repiesentation , as 
well from places which had in earlier times discontinued their fian- 
chise, as from those to which it was first granted, ^ a very large pro- 
portion of them petty boroughs, evidently under the influence of the 
crown or peerage This had been the policy of her brother and sister, 
in order to counterbalance the country gentlemen, and find room for 
those dependents who had no natural interest to return them to parlia- 
ment The ministry took much pains with elections, of which many 
proofs remain ^ The house accordingly was filled with placemen, 


1 Pari Hist 958 In ihescssion of 1571, acommittcc was. appomted to conferwith the attor- 
ney and solicitor general about the return of burecsscs from nine places tihicli had not been 
represented in the last parliament Rut m the end it was “ ordered, by Mr Attorney's assent, 
that the burgesses shall remain according to their returns for that the validity of the charters 
of their towns is elsewhere to be examined, if cause be " D’Ewes, p 156 159 
D’Ewes observes that it was very common in former times, in order to avoid the charge of 
paying wages to their burgesses, that a borough which had fallen into poverty or decay, either 
got licence of the sovereign for the time being to be discharged from electing members, or 
discontinued it of themsehes but that of late the members for the most part beanng their own 
charges, many of those towns which had thus discontinued their pnvilege renewed it both m 
Elizabeth’s reign and that of James, p 80 This could only have been, it is hardly necessary 
to say, by obtaining writs out of Chancery for that purpose As to the payment of wages, the 
words of D'Ewes mtiinatc that it was not entirely disused In the session of 1386, the borough 
of Grantham complained that Arthur Kail (whose name now appears for the last tunc) had 
sued ihcni for wages due to him as their representative m the preceding parliament alleging 
that, as well by reason of his negligent attendance and some other offences by him committed 
m some of its sessions, as of his promise not to require any such wages, they aught not to be 
charged and a comnutlcc having been appointed to inquire into this, reported that they had 
requested Mr Hall to remit his claim for wages, which he had freely done D’Ewes, p 417 
* Strype mentions letters from the council to Mildinay, shenff of Essex, in 1559, about the 
choice of hnights Annals, vol 1 p 32 And other instances of interference may be found in 
the Lansdowne and Harlenn collections Ihuswercad that a Mr Copley used to nomimte 
burgesses for Gallon, “ for that there were no burgesses in the borou^ Ihe present pro- 
prietor being a minor in custody of the court of wards, lord Burleigh directs the sheriff of Surrey 
to make no return without mstruclions from himself and afterwards orders him to cancel the 
name of Francis Bacon in Ins indenture, he being returned for another place, and to substitute 
Edward Brown Harl AISS Dcciii 16 


I wall introduce in this place, though not belonging to the present reign, a proof that Henry 
VI II did not trust altogether to the intimidating effects of lus despotism for tlie obedience of 
parliament, and that his ministers looked to the management of elections, as their successors 
have always done Sir Robert Sadler wntes to some one, whose name does not appear, to 
mform him that the duke of Korfolk had spoken to the king, who was well content he should 
be a burgess of Oxford and tliat he shoula “ order himself in the said room accordmg to such 
mst^cuons as the said duke of Norfolk should give him from the king ” if ho is not mected at 
Omord,,i^ writer will recommend him to some of “ my lord’s towns of his bishopric ot Win 
wester Colton MSS Cleopatra E iv 178 Thuswe see that the practice of our government 
nas alwajs been alike apd we may add the same of the nobility, who interfered with elections 
lull as conimiially , and far mote opeiil> , tlian in modem lures The difference is, that u 
secrcu^ot ihc treasury or peers agent does that with some precaution of secrecy, which the 
council bo ird, or peer himself, under tlie ludois, did by exoress letters to the rcturiiui'’ 
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civilians, and common laivyers grasping at preferment The slavish 
tone of these persons, as we collect from the minutes of D’Ewes, is 
strikingly contrasted with the manliness of independent gentlemen 
And as the house was by no means very fully attended, the divisions, 
a few of which are recorded, running from 200 to 250 in the aggregate, 
it may be perceived that the court, whose followers were at hand, would 
maintain a formidable influence But this influence, however perni- 
cious to the integnty of parliament, is distinguishable from that exertion 
of almost absolute prerogative, which Hume has assumed as the sole 
spring of Elizabeth’s government, and would never be employed, till 
some deficiency of strength was experienced in the other 
D'Ewes has preserved a somewhat remarkable debate on a bill pre- 
sented in the session of 1571, in order to render vahd elections of non- 
resident burgesses According to the tenor of the king’s writ, confirmed 
by an act passed under Henry V , every city and borough was required 
to elect none but members of their own community To this provision, 
as a seat m the commons’ house grew more an object of general ambi- 
tion, while many boroughs fell into comparative decay, less and less 
attention had been paid , till, the greater part of the borough represent- 
atives having become strangers, it was deemed by some expedient to 
repeal the ancient statute, and give a sanction to the innovation that 
time had wrought , while others contended in favour of the onginal 
usage, and seemed anxious to restore its vigour It was alleged on the 
one hand by Mr Norton, that the bill would take away aU pretence for 
sending unfit men, as was too often seen, and remove any objection 
that might be started to the sufficiency of the present parliament, 
wherein, for the most part, against positive law, strangers to their 
several boroughs had been chosen that persons able and fit for so 
great an employment ought to be preferred without regard to their 
inhabitancy , since a man could not be presumed to be the wiser for 
being a resident burgess and that the whole body of the realm, and 
the service of the same, was rather to be respected than any pnvate 
regard of place or person This is a remarkable, and perhaps the 
earliest assertion, of an important constitutional principle, that each 
member of the house of commons is deputed to serve, not only for his 
constituents, but for the whole kingdom a principle, which marks the 
distinction between a modem English parliament and such deputations 
of the estates as were assembled in several continental kingdoms , a 
principle to which the house of commons is indebted for its weight and 
dignity, as well as its beneficial efficiency, and which none but the ser- 
vile worshippers of the populace are ever found to gainsay It is 
obvious that such a principle could never obtain currency, or even be 
advanced on any plausible ground, until the law for the election of 
resident burgesses had gone into disuse 

officer and that the operating motive is the prospect of a good place in the excise or customs 
for compliance, rather than that of lying some months in the Fleet for disohediencc 
A late writer has asserted, as an undoubted fact, which " histone truth requires to be men 
tioned," that for the first parhament of Elizabeth, " five candidates were nominated oy the 
court for eadi borough, and three lor each county and by the authonty of the shenffs the 
members were chosen from among the candidates " Butler's Booh of the Roman Catholic 
Church, p 3Z5 I never met with any tolerable authonty for this, and believe it to be a mere 
fabncation not certainly of Mr Butler's jvho is utterly mcapahle of a vqlfpl deviation f on) 
tfpUi, but of some of fhose whom he too implicitly follovfs 
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Those who defended the existing law, forgetting, as is often the case 
with the defenders of existing laws, that it had lost its practical efficacy, 
urged that the infenor ranks using manual and mechanical arts ought like 
the rest to be regarded and consulted with on matters which concerned 
them, and of which strangers could less judge “ We,” said a member, 
“ who have never seen Berwick or St Micliael's Mount, can but blindly 
guess of them, albeit we look on the maps that come from thence, or 
see letters of instruction sent , some one whom observation, expenence, 
and due consideration of that country hath taught, can more perfectly 
open what shall m question thereof grow, and more effectually reason 
thereupon, than the skilfullest otherwise whatsoever ” But the great 
mischief resulting from an abandonment of their old constitution would 
be the interference of noblemen with elections lord's letters, it was 
said, would from henceforth bear the sway , instances of which, so late 
as the days of Mary, were alleged, though no one caied to allude par- 
ticularly to any thing of a moie recent date Some pi oposed to impose 
a fine of forty pounds on any borough making its election on a peer’s 
nomination The bill was committed by a majority , but as no further 
* entry appears in the journals, we may infer it to have dropped 
(D'Ewes, 168 ) 

It may be mentioned, as not unconnected with this subject, that m 
the same session a fine was imposed on the borough of Westbury for 
receiving a bribe of four pounds from Thomas Long, “ being a very 
simple man and of small capacity to serve in that place , ” and the 
mayor was ordered to repay the money Long, however, does not 
seem to have been expelled This is the earliest precedent on record 
for the punishment of bribery m elections (Journals, p 88 ) 

We shall find an additional proof that the house of commons under 
the Tudor princes, and especially Elizabeth, was not so feeble and 
insignificant an assembly as has been often insinuated, if we look at 
their frequent assertion and gradual acquisition of those peculiar 
authorities and immunities which constitute what is called privilege of 
parliament Of these the first, m order of time if not of importance, 
was their exemption from arrest on civil process during their session 
Several instances occurred under the Plantagenet dynasty, where this 
privilege was claimed and admitted , but generally by means of a dis- 
tinct act of parhament, or at least by a ivnt of privilege out of chan- 
cery The house of commons for the first time took upon themselves 
to avenge their own injury in 1543, when the remarkable case of George 
Ferrers occurred This is related m detail by Holingshed, and is per- 
haps the only piece of constitutional information we owe to him. 
Without repeating all the circumstances, it will be sufficient here to 
mention, that the commons sent their serjeant with his mace to 
demand the release of Ferrers, a burgess who had been arrested on his 
way to the house , that the gaolers and sheriffs of London having not 
only refused compliance, but ill-treated the serjeant, they compelled 
them, as \sell as the sheriffs of London, and even the plamtiff who had 
sued tlie wnt against Ferrers, to appear at the bar of the house, and 
committed them to pnson , and that the king, m the presence of the 
judges, confirmed in the strongest manner this assertion of privilege by 
the commons. It was however, so far at least as our knowled^fe 

n * 
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extends, a very important novelty m constitutional practice , not a trace 
occurring m any former instance on recoid, either of a party being 
delivered from arrest at the mere demand of the serjeant, or of any one 
being committed to prison by the sole authonty of the house of com- 
mons With respect to the first, “ the chancellor,” says Holingshed, 
“ offered to grant them a writ of privilege, which they of the commons' 
house refused, being of a clear opinion, that all commandments and 
other acts proceeding from the nether house were to be done and exe- 
cuted by their serjeant without wnt, only by show of his mace, which 
was his warrant ” It might naturally seem to follow from this position, 
if It were conceded, that the house had the same power of attachment 
for contempt, that is, of committing to prison persons refusing obedience 
to lawful process, which our law attributes to all courts of justice, as 
essential to the discharge of their duties The king’s behaviour is 
worthy of notice while he dexterously endeavours to insinuate, that 
the offence was rather against him than the commons, Ferrers happen- 
ing to be m his service, he displaj s that cunning flattery towards them 
in their moment of exasperation, which his daughter knew so well how 
to employ ^ 

Such important powers were not likely to be thrown away, though 
their exertion might not always be thought expedient The commons 
had sometimes recourse to a writ of privilege m order to release their 
members under arrest, and did not repeat the proceeding m Ferrer's 
case till that of Smalley, a member’s servant, m 1575, whom they sent 
their serjeant to deliver And this was only “ after sundry reasons, 
arguments, and disputations,” as the journal infonns us , and what is 
more, after rescinding a pre\ lous resolution that they could find no 
precedents for setting at liberty any one in arrest except by writ of 
privilege (Journals, Feb 22nd and 27th ) It is to be observed, that the 
pnvilege of immunity extended to the menial seivants of members, till 
taken away by the statute of George III Several persons however 
weie, at different tunes, under Mary and Elizabeth, committed by the 
house to the Tower, or to the custody of their own serjeant, for assaults 
on their members (Hatsell, 73 92 1 19 ) Smalley himself above 
mentioned, it having been discovered that he had fradulently procured 
this arrest, in order to get nd of the debt, was committed for a month, 
and ordered to pay the plaintiff one hundred pounds, which was possibly 
the amount of what he owed (Hatsell, 90 ) One also, who had served 
a subpoena out of the star-chamber on a member in the session of 
1584, was not only put in confinement, but obliged to pay the party’s 
expenses, before they would discharge him, making his humble submis- 

1 Holingshed, vol lu p 824 (410 edit) Hatsell's Precedents, v 1 p 55 Mr Hatsell 

inclines too ranch, m my opinion, to depreciate the authonty of this case, imagining that it liras 
rather as the hin^s servant than as a member of the house that Ferrers was dehi ered But 
tliough Heniy artfully endeavours to rest it chiefly on this ground, it appears to me that the 
commons claim the pnvilege as belonging to themselves, without the least reference to this cir 
cumstance If they did not always assert it aftenyards, this negative presumption is very weak, 
when lie consider how common it ivas to overlook or recede from precedents, before the con- 
stitution had been reduced mto a system Carte, vol ui p 164 , endeavours to discredit the 
case of Ferrers as an absolute fable and certainly pomts out some inaccuracy as to dates 
but It IS highly improbable that the whole should be an invention He returns to the sub- 
ject afterwards, p 541 , and, with a folly almost inconceivable even in a Jacobite, supposes 
the puritans to ifave fabricated the lale, and prevailed on Holingshed to insert it la 
Xis history 
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Sion on his knees (Hatsell, 97 ) This is the more remarkable, inasmuch 
as the chancellor had but just before made answer to a committee 
deputed “ to signify to him how by the ancient hbenties of the house, 
the members thereof are pnvdeged from being served with subpoenas,” 
that “ he thought the house had no such pnvilege, nor would he allow 
any precedents for it, unless they had also been ratified in the court of 
chancery ” (Id 96 ) They continued to enforce this summary mode 
of redress with no objection, as far as appears, of any other authority, 
till, by the end of the queen’s reign, it had become their estabhshed 
law of pnvilege that “no subpoena or summons for the attendance of a 
member in any other court ought to be served, without leave obtained 
or information given to the house , and that the persons who procured 
or served such process were guilty of a breach of privilege, and were 
punishable by commitment or otherwise, by the order of the house. ’ 
(Id 119 ) The great importance of such a pnvilege was the secunty 
It furnished, when fully claimed and acted upon, against those irregular 
detentions and examinations by the council, and w'hich, in despite of the 
promised hberty of speech, had, as vve have seen, oppressed some of 
their most distmguished members But it must be owned that by thus 
suspending all civil and pnvate suits against themselves, the commons 
gave too much encouragement to needy and w orthless men, who sought 
their walls as a place of sanctuary 

This power of pumshment, as it were for contempt, assumed in 
respect of those who molested members of the commons by legal 
process, was still more naturally apphcable to offences against estab- 
lished order committed by any of themselves In the earliest record 
that IS extant of their daily proceedings, the commons journal of the 
first parhament of Edward VI , we find on the 21st January, 1547-8, a 
short entry of an order that John Stone, one of the burgesses, shall be 
committed to the custody of the segeant The order is repeated the 
next day , on the next, articles of accusation are read against Stone 
It IS ordered on the following day, that he shall be committed pnsoner 
to the Tower His wife soon after presents a petition, which is ordered 
to be dehvered to the Protector On Feb 20, letters from Stone in 
the Tower are read These probably were not deemed satisfactory, 
for It IS not till Mar 2 that we have an entry of a letter from Mr 
Stone m the Tower with his submission. And an order immediately 
follows, that “ the king’s pnvy council m the nether house shall humbly 
declare unto the lord protectors grace, that the resolution of the house 
is, that Mr Stone be enlarged and at hberty, out of pnson, and to 
require the king’s majesty to forgive him his offences in this case 
towards his majesty and his council ’ 

Stone was a zealous enemy of the Reformation, and suffered death 
for treason under Ehzabeth. His temper appears to have been ungo- 
vernable , even in Mary’s reign he fell a second time under the censure 
of the house for disrespect to the speaker It is highly probable that 
his offence in the present mstance was some ebulhtion of virulence 
against the changes m religion , for the first entry concerning him 
1^'^cdiately follows the third readmg of the bill that estabhshed the 
English h^rgy It is also manifest that he had to atone for language 
disrespectful to the Protector’s government as well as to the house 
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But it IS worthy of notice, that the commons by their single authonty 
commit their burgess first to their own officer, and next to the Tower 
and that upon his submission they inform the Protector of their resolu- 
tion to discharge him out of custody, recommending him to forgiveness 
as to his offence against the council, which, as they must have been 
aware, the privilege of parliament as to words spoken within its walls, 
if we are right in supposing such to have been the case, would extend 
to cover It would be very unreasonable to conclude, that this is the 
first instance of a members commitment by order of the house, the 
earlier journals not being m existence Nothing indicates that the 
course taken was unprecedented Yet on the other hand we can as 
little infer that it rested on any previous usage , and the times w ere 
just such, in which a new precedent was likely to be estabhshed The 
right of the house, indeed, to punish its own members for indecent 
abuse of the liberty of speech, may be thought to result naturally from 
the king’s concession of that liberty and its right to preserve order in 
debate is plainly incident to that of debating at all 

In the subsequent reign of Mar>', Mr Copley incurred the displeasure 
of the house for speaking irreverent words of her majesty, and was 
committed to the serjeant at arms , but the despotic character of that 
government led the commons to recede in some degree from the regard 
to their own pnvileges they had shown in the fonner case The speaker 
was directed to declare this offence to the queen, and to request her 
mercy for the offender Mary answered, that she would w’ell consi- 
der that request, but desired that Copley should be examined as to 
the cause of his behaviour A prorogation followed the same day, 
and of course no more took place in this affair (Journals, March 
5 and 7 , 1 557-8) 

A more remarkable assertion of the house's nght to inflict punish- 
ment on Its own members occurred in 15 S 1 , and being much better 
known than those I have mentioned, has been sometimes treated as the 
earliest precedent One Arthur Hall, a burgess for Grantham, was 
charged with having caused to be published a book against the present 
parliament, on account of certain proceedings in the last session, 
wherein he was pnvately interested, “ not only reproaching some par- 
ticular good members of the house, but also v'ery much slanderous and 
derogatory to its general authority, power, and state, and prejudicial to 
the validity of its proceedings in making and estabhshing of laws ” 
Hall was the master of Smalley, whose case has been mentioned above, 
and had so much incurred the displeasure of the house b> his supposed 
privity to the fraud of his servant, that a bill was brought m and read 
a first time, the precise nature of which does not appear, but expressed 
to be against him and two of his servants It seems probable, from 
these and some other passages m the entnes that occur on this subject 
in the journal, that HMl m his libel had depreciated the house of com- 
mons as an estate of parliament, and especially in respect of its pnvi- 
leges, pretty much m the strain which the advocates of prerogative 
came afterwards to employ Whatever share, therefore, personal resent- 
ment may have had in exasperating the house, they had a public quarrel 
to avenge against one of their members, who was led bj pique to betray 
their anaent hberties The vengeance of popular assembhes is not 
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easily satisfied Though Hall made a pietty humble submission, they 
went on, by a unanimous vote, to heap every punishment in their power 
upon his head They expelled him, they imposed a fine of five hundred 
marl« upon him, they sent him to the Tower until he should make a 
satisfactory retractation At the end of the session, he had not been 
released , nor was it the design of the commons that his imprisonment 
should then terminate , but their own dissolution, which ensued, put an 
end to the business ’ Hall sat in some later parliaments This is the 
leading precedent, as far as records show, for the power of expulsion, 
which the commons have ever retained without dispute of those who 
would most curtail their privileges But in 1558 it had been put to the 
vote whether one outlawed and guilty of divers frauds should continue 
to sit, and earned m his favour by a very small majority, which affords 
a presumption that the right of expulsion was already deemed to 
appertain to the house (Hatsell, 80) They exercised it with no 
small violence in the session of 1585 against the famous Dr Parry, who 
having spoken wannly against the bill inflicting the penalty of death 
on Jesuits and seminary pnests, as being cruel and bloody, the com 
mons not only ordered him into the custody of the serjeant, for oppos' 
mg a bill approved of by a committee, and directed the speaker to 
reprimand him upon his knees, but on his failing to make a sufficient 
apology, voted him no longer a burgess of that house (D’Ewes, 341 ) 
The year aftenvards Bland, a currier, was brought to their bar for using 
what were judged contumelious expressions against the house for some- 
thing they had dpne m a matter of little moment, and discharged on 
account of his ptiverty, on making submission, and paying a fine of 
twenty shillings ^ In this case they perhaps stretched their power 
somewhat farther than in the case of Arthur Hall, who, as one of their 
body, might seem more amenable to their junsdiction 
The commons asserted in this reign, perhaps for the first time, 
another most important privilege, the nght of determinmg all matters 
relative to their own elections Difficulties of this nature had in former 
times been decided in chancery, from which the writ issued, and into 
which the return was made Whether no cases of interference on the 
part of the house had occurred, it is impossible to pronounce, on 
account of the unsatisfactory state of the rolls and journals of parlia- 
ment under Edward IV , Henry VII , and Henry VIII One remark- 
able entry, however, may be found in the reign of Mary, when a 


‘ D’Ewes, 291 Hatsell, 93 The latter sa>s, •' I cannot but suspect, that there was some 
pm-ate history m this aflair, some particular offence aaainst the queen, with which we are 
ucacquaintecL ’ But I believe the explanation I have given will be thought more to the pur* 
gjsc so far from having offended the aueen, Hall seems to have had a patron m lord 
Burlagh, to whom he wrote many letters complaming of the commons, which arc extant m the 
^hection He appears to have been a man of eccentric and unpopular character, 
and had al^dy meurred the displeasure of the commons m the session of 1572, when he was 
ordered to be warned by the sergeant to appear at the bar “ to answer for sundry lewd speeches 
used as well m the house as elsewhere ” Another entry records him to have been charged 
with seven several articles, but havmg humbl> submitted hun^lf to the house, and confessed 
ms tolly, to have been upon the question released '•wuh a good exhortation from the speaker ^ 
H^EwcS ,207 313 

, ^ 3 ^ <^c, though of considerable importance, is overlooked by Hatsell, 

Hall as the only one before the I ong Parliament, wherem the commons 
hnnt k 1 ^ ^37 Though he men* 

^ ^ libcU, ccilainly the pu n is hm ent of wordi spoken is at least as strong an exercise of 
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committee is appointed “to inquire if Alexander Nowell, prebendary 
of Westminster, may be of the house ,” and it is declared next day by 
them, that “Alexander Nowell, being prebendary m Westminster, and 
thereby having voice in the convocation-house, cannot be a member of 
this house , and so agreed by the house, and the queen's ivnt to be 
directed for another burgess in his place ” (Journals, i Mary, p 27 ) 
Nothing farther appears on record till in 1586 the house appointed a 
committee to examine the state and circumstances of the returns for 
the county of Norfolk. The fact was, that the chancellor had issued 
a second wnt for this county, on the ground of some irregulanty m the 
first return, and a different person had been elected Some notice 
having been taken of this matter in the commons, the speaker received 
orders to signify to them her majesty’s displeasure that “the house had 
been troubled with a thing impertinent for them to deal with, and only 
belonging to the charge and office of the lord chancellor, whom she 
had appointed to confer with the judges about the returns for the county 
of Norfolk, and to act therein according to justice and nght" The 
house, m spite of this peremptory inhibition, proceeded to nominate a 
committee to examine into and report the circumstances of these 
returns , who reported the whole case with their opinion, that those 
elected on the first writ should take their seats, declaring farther, that 
they understood the chancellor and some of the judges to be of the 
same opinion , but that “ they had not thought it proper to inq^uire of 
the chancellor what he had done, because they thought it prejudicial to 
the pnvilege of the house to have the same determined by others than 
such as were members thereof And though they thought very reve- 
rently of the said lord chancellor and judges, and knew them to be 
competent judges m their places , yet m this case they took them not 
forjudges in parliament m this house and thereupon required that the 
members, if it were so thought good, might take their oaths and be 
allowed of by force of the first wnt, as allowed by the censure of this 
house, and not as allowed of by the said lord chancellor and judges 
Which was agreed unto by the whole house" (D'Ewes, 393, etc) 
This judicial contiol over their elections was not lost A committee 
was appointed, m the session of 1589, to examine into sundry abuses 
of returns, among which is enumerated that some are returned for new 
places (Id 430 ) And several instances of the house’s deciding on 
elections occur m subsequent parliaments 
This tenaciousness of their own dignity and privileges was shown in 
some disagreements with the upper house They complained to the 
lords in 1597, that they had received a message from the commons at 
their bar -without uncovering, or rising from them places But the lords 
proved, upon a conference, that this was agreeable to usage m the case 
of messages , though when bills were brought up from the lower house, 
the speaker of the lords always left his place, and received them at the 
bar (Id 539 ) Another remonstrance of the commons, against having 
amendments to bills sent down to them on paper instead of parchment, 
seems a little frivolous, but serves to indicate a nsmg spirit, jealous of 
the supenonty that the peers had arrogated (Id 596 ) In one 
point more material, and in which they had more precedent on their 
side, the commons successfully vindicated tbeir pnvikge The lords 



Hallam’s Constitutional History of hngland 201 

sent them a message, m the session of 1593, leminding them of the 
queen’s want of a supply, and requesting that a committee of conference 
might be appointed This was accordingly done, and sir Robert Cecil 
reported from it that the lords would consent to nothing less than a 
grant of three entire subsidies, the commons having shown a reluctance 
to give more than two But Mr Francis Bacon safd, “ he yielded to 
the sub^dy, but disliked that this house should join with the upper 
house m granting it For the custom and privilege of this house hath 
always been, first to make offer of the subsidies from hence, then to the 
upper house , except it were that they present a bill unto this house, 
■with desire of our assent thereto, and then to send it up again ” But 
the house were now so much awakened to their pnvilege of originating 
money-bills, that, m spite of all the exertions of the court, the proposi- 
tion for another confeience with the lords was lost on a division by 317 
to 128^ It was by his opposition to the ministry in this session, tliat 
Bacon, who acted perhaps full as much from pique towards the Cecils, 
and ambitious attachment to Essex, as from any real patnotism, so 
deeply offended the queen, that, with all his subsequent pliancy, he 
never fully reinstated himself in her favour ® 

That the government of England was a monarchy, bounded by law, 
far unlike the actual state of the principal kingdoms on the Continent, 
appears to have been so obvious and fundamental a truth, that flattery 
Itself did not venture directly to contravene it Hume has laid hold of 
a passage m Raleigh’s preface to his History of the World, (written 
indeed a few years later than the age of Elizabeth), as if it fairly repre- 
sented public opinion as to our form of government Raleigh sa> s that 
Philip II “attempted to make himself not only an absolute monarch 
over the Netherlands, like unto the kings and soveieigns of England 
and France, but, Turk-hke, to tread under his feet all their national 
and fundamental laws, pnvileges, and ancient rights " But who, that 
was really desirous of establishing the truth, would have brought 
Raleigh into court as an unexceptionable witness on such a question ? 
Unscrupulous ambition taught men in that age who sought to win or 
regain the crown’s favour, to falsify all law and fact m behalf of pre- 
rogative, as unblushingly as our modern demagogues exaggerate and 
distoit the liberties of the people® The sentence itself, if designed to 

* D'Ewes, 486 Another trifling circumstance may be mentioned to show the rising spint of 
the age In the session of j 6 oj, sir Robert Cecil having proposed that the speaker should 
nttcnd the lord keeper about some matter, sir Edward Hobby took up the word in strong Ian 
guage, as derogatory to their digmty , and the secrelarj , who knew, as late mmistcrs have 
done, that the commons are never so unmanageable as on such points of honour, made a proper 
apology Id 627 i t- 

J Birch’s Jlcmoira, i 97 120 133 , S.c ii Bacon’s Works, u 416 435. 

< L,^'^'Sh's Dcdicauon of his Prerogative of Parliaments to tames I contains tenable things 

The bonds of subjects to their kings should aUvay s be wrought out of iron, the bonds of kings 
unto subjects but with cobwebs.” — ’’All bmding of a king by law upon the adiaintage of his 
necessity, makes the breach itself lawful in a king , his charters and all other mstruments being 
no other than the surviving witnesses of his unconstrained wilL” The object, however, of the 
Mok, IS to persuade the king to call a parliament (about 1613), and we are not to suppose that 
■Kalcigh meant what he said He was never a scrupulous about truth In another of his 
I'^'^^'iiutled “ The Prince or. Thesaurus of State,” he holds, though not without flattery 
towards James, a more reasonable language “ In eveiyjust state some part of the government 
Is or ought to b<“ impartial to the people as in a kingdom a voice or suffrage m maJung laws , 
MO Mmeum« also m levying of arms, if the charge be great and the pnnee be forced to bor- 
row nelp of ms subjects, the matter nghtly may be propounded to a parliament, that the lav 
maj seem to have proceeded from themselves. ‘ 
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carry the full meaning that Hume assigns to it, is little better than an 
absurdity For why were the nghts and privileges of the Netherlands 
more fundamental than those of England ^ and by what logic could it 
be proved more Turk-like to impose the ta^ of the twentieth penny, or 
to bring Spanish troops into those provinces, in contravention of their 
ancient charters, than to transgress the Great Charter of this kingdom, 
with all those unrescmded statutes, and those traditional unwntten 
liberties, which were the ancient inheritance of its subjects ? Or could 
any one, conversant m the sbghtest degree with the two countnes, range 
in the same class of absolute sovereigns the kings of France and 
England? The arbitrary acts of our Tudor princes, even of Henry 
VIII , were trifling in comparison of the despotism of Francis I and 
Henry II , who forced their most tyrannical ordinances down the throats 
of the parhament of Pans with all the violence of military usurpers 
No permanent law had ever been attempted m England, nor any 
internal tax imposed, without consent of the people's representatives 
No law in France had ever received such consent , nor had the taxes, 
enormously burthensome as they were in Raleigh’s time, been imposed, 
for one hundred and fifty years past, by any higher authonty than a 
royal ordinance If a few nobler spints had protested against the 
excessive despotism of the house of Valois , if La Boetie had drunk at 
the spnngs of classical repubhcanism , if Hottoman had appealed to 
the records of their freeborn ancestry that surrounded the throne of 
Clovis , if Languet had spoken m yet a bolder tone of a nghtful resist- 
ance to tyranny,^ if the jesuits and partisans of the League had 
cunningly attempted to ivin men’s hearts to their faction by the sweet 
sounds of civil liberty, and the popular origin of pohtic rule, — ^yet these 
obnoxious paradoxes availed little with the nation, which, after the wild 
fanatiasm of a rebellion arising wholly from religious bigotry had passed 
away, relapsed at once into its patient loyalty, its self-complacent servi- 
tude. But did the Enghsh ever recognise, even by implication, the 
strange parallels which Raleigh has made for their government with 
that of France, and Hume wth that of Turkey ? The language adopted 
m addressing Ehzabeth was always remarkably submissive Hypo- 
critical adulation was so much among the vices of that age, that the 
want of It passed for rudeness Yet Onslow, speaker of the parliament 
of 1566, being then solicitor-general, m addressing the queen, says 
“ By our common law, although there be for the pnnce provided many 
pnncely prerogatives and royalties, yet it is not such as the pnnce can 
take money or other things, or do as he will at his own pleasure without 
order, but quietly to suffer his subjects to enjoy their oivn, without 
wron^ul oppression , wherein other pnnces by their liberty do take as 
pleaseth them ” “ 

1 Le Centre TJn of La Boehe, the fnend of Jlontajgne, is as the title intimates, a vehement 

P hilippic a^nst monarchy It is subjoined to some editions of the latter s essajs The 
'ranco-Galhaof Hottoman contains little more than extracts from Fredeganus, Aimoin, and 
other anaent writers, to prove the elective character and general freedom of the monarchy 
under the two first races This made a considerable impression at the time, though the pas- 
sages in question ha\ e been so often quoted since that we ate almost surprised to find the book 
so devoid of novelty Hubert Languet’s T^ndiciae contra Tyrannos, published under the name 
of Junius Brutus, is a more argumentative discussion of the nghts of governors and therr 
subjects 

* D’Ewes, p 115 I have already adverted to Gardiner’s resolute assertion of the l_w 
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In the first months of Elizabeth’s reign, Aylmer, aftenvards bishop 
of London, published an answer to a book by John Knox, against 
female monarchy, or, as he termed it, “ Blast of the Trumpet against 
the Monstrous Regiment of Women Avhich, though ivntten in the 
time of Mary, and directed against her, Avas of course not acceptable 
to her sister The ansAverer relies, among other arguments, on the 
nature of the English constitution, Avhich, by diminishing the poAver of 
the croAATi, renders it less unfit to be Avorn by a Avoman “Well,” he 

agamst the pnnce’s single will, as a proof that, in spite of Hume’s preposterous insinuations to 
the contrary, the English monarchy was known and acknowledged to be limited Another 
testimony may be adduced from the words of a great protestant churchman Archbishop 
Parker, wntmg to Cecil to justify himself for not allowing the queen s n^ht to grant some 
dispensation in a case of mamage, says “he would not dispute of the queens absolute power, 
or prerorative royal, how far her highness might go in following tlie Roman authority but he 
yet doubted that if any dispensation should pass from her authority, to any subject, not 
aiouchable by laws of the realm, made and established by herself and her three estates, 
whether that subject be in surety at all tunes afterwards specially seeing there be parlia 
ment laws precisely determinmg cases of dispensations ” Strj pe’s Parker, 177 

Perhaps, however, there is no more decisive testimony to tlie established principles oi 
limited monarchy in the age of Elizabeth, than a circumstance mentioned 111 Anderson’s 
Reports, 154 The queen had granted to Mr Richard Cavendish an office for issuing certain 
wnts, and directed the judges to admit him to it, which they neglected ,that is, did not thmk 
fit) to do Cavendish hereupon obtained a letter from her majesty, expressing her surprise 
that he was not admitted accordmg to her grant, and commanding them to sequester the pro- 
fits of the office for his use, or that of any other to whom these might appear to be due, as 
soon as the controversy respecting the execution of the said office should be decided It is 
plmn that some other persons were m possession of these profits, or claimed a right therein 
^e judges conceived that they could not lawfully act according to the said letter and com- 
mand because through such a sequestration of the emoluments, those who claimed a right to 
issue the writs would be disseiaed of their freehold The queen, informed that tliey did not 
obey the letter, sent another, under the sign manual, in more jposiuve language, ending in 
these words “ AVe look that jou and every of jou should dutilully fulfil our commandment 
herein and these our letters shall be your warrant” 21st April, 1587 This letter was de- 
livered to the justices in the presence of the chancellor and lord Leicester, who were commis 
sioned to hear their answer, telling them alao, that the queen had granted the patent on ac- 
Viunt of her great desire to provide for Cavendish The judges took a little time to consult 
<»hat should be said and, returmng to tlic lords, answered that they desired mall respects 
Aumbly to obey her majesty but, as this case is, could not do so without perjury, which they 
well knew the queen would not require, and so went awaj Their answer was reported to 
the queen, who ordered the chancellor, chief justice of the king’s bench, and master of the 
tolls, to hear the judges’ reasons and the queens council were ordered to attend, when the 
queen s serjeant began to show the queen’s prerogative to grant tbe issuing of wnts, and 
show ed precedents The judges protested in answer, that they had every wish to assist her 
majesty to all her nghts, but said that this manner of proceeding was out of course of justice 
and gave their reasons, that the nght of issuing these wnts and fees incident to it was in the 
prothoiiotanes and others, who claimed it b^ freehold who ought to be made to answer, and 
not the judges, being more interested therein This w as certainly a little feeble, but they soon 
recovered themselves They were then charged with havang neglected to obey these letters of 
the queen, which they confessed, but said that this was no offence or contempt towards her 
majes^, because the command was against the law of the land m which case, thej said, no 
one IS bound to obey such command AVIien farther pressed, they said the queen herself was 
sworn to keep the laws as well as thev and tliat they could not obey this command without 
going agamst the laws directly and plainly, against their oaths, and to the offence of God, her 
majesty, the countrj, and commonwealth m which the} were bom and live so that if the fear 
of were gone from them, vet the examples of others, and the punishment of those who 
-ru transgressed the uiws, would renund them and keep them from such an offence 

Then th^ ated the Spensers, and Thorp, a judge under Edward III , and precedents of 
Richard II s time, and of Enipson, and the statutes, from hlagna Charta, which show what i 
crime It Is forjudges to mfiange the laws of the land and thus, since the queen and thcjudgcs 
Were sworn to observe them* they said that they would not act as was commanded in these 
letters 

All this was reprated to her majesty for her good allowance of the said reasons, and which 
fi?^ reporter, took well but nothing farther was heard of 
* rT-°'^''''P T ^be law and the government which Mr Hume has compared to that 

01 1 uxkey it is almost certain that neither James nor Charles would have made so discreet 
nirab ^‘tbitary temper , and in this self command lay the great superi 
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says, “ a woman may not reign m England ' Better in England than 
any where, as it shall well appear to him that without affection will 
consider the kind of regimen While I compare ours with other, as it 
js in Itself, and not maimed by usurpation, I can find none either so 
good or so indifferent The regimen of England is not a mere 
monarchy, as some for lack of consideration think, nor a mere oligarchy 
nor democracy, but a rule mixed of all these, wherein each one of these 
have or should have like authority The image whereof, and not the 
image but the thing indeed, is to be seen in the parliament-house, 
wherein you shall find these three estates , the king or queen which 
representeth the monarchy, the noblemen which be the anstocracy, 
and the burgesses and knights the democracy If the parliament use 
their privileges, the king can ordain nothing svithout them if he do, it 
IS his fault in usurping it, and their fault in permitting it Wherefore, 
in my judgment, those that in king Henry VIII ’s days woula not grant 
him that his proclamations should have the force of a statute, were 
good fathers of the country, and worthy commendation in defending 
their liberty But to what purpose is all this ^ To declare that it is 
not in England so dangerous a matter to have a woman ruler, as men 
take it to be. For first it is not she that ruleth, but the laws, the 
executors whereof be her judges appointed by her, her justices and 
such other officers Secondly, she maketh no statutes or laws, but the 
honourable court of parliament , she breaketh none, but it must be she 
and they together, or else not If on the other part the regimen were 
such as all hanged on the king’s or queen’s will, and not upon the laws 
written , if she might decree and make laws alone without her senate , 
if she judged offences according to her wisdom, and not by limitation 
of statutes and laws , if she might dispose alone of war and peace , if, 
to be short, she were a mere monarch, and not a mixed ruler, you 
might peradventure make me to fear the matter the more, and the less 
to defend the cause ” ' 

This passage notwithstanding some shght mistakes it contains, 
affords a proof of the doctnne current among Englishmen in 1559, 
and may perhaps be the less suspected, as it does not proceed from a 
skilful pen And the quotations I have made in the last chapter from 
Hooker are evidence still more satisfactory, on account of the gravity 
and judiciousness of the wnter, that they continued to be the orthodox, 
faith in the later penod of Elizabeth’s reign It may be observed, that 
those who speak of the limitations of the sovereign’s power, and of the 
acknowledged liberties of the subject, use a distinct and intelligible 
language , while the opposite tenets are insinuated by means of vague 
and obscure generalities, as in the sentence above quoted from Raleigh 
Sir Thomas Smith, secretary of state to Elizabeth, has bequeathed us 
a valuable legacy m his treatise on the commonwealth of England, 
But undoubtedly he evades, as far as possible, all great constitutional 
principles, and treats them if at all, with a vagueness and timidity very 
different from the tone of Fortescue He thus concludes his chapter 
on the parhament “ This is the order and form of the highest and 
most authentical court of England, by virtue whereof all these things 

' Harborowe of True and Faithful Subjects, iSo9 ’^lost of this passage is quoted by Dr 
M'Crie, in his Life of Knoa, vol i note BB,to whom I am indebted for pomting it out 
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be established whereof I spoke before, and no other means accounted 
available to make any new forfeiture of life, meinbeis, ot lauds, of any 
Englishman, where there was no law ordered for it before ” (Common- 
wealth of England, b 11 c 3 ) This leaves no small latitude for the 
authonty of royal proclamations, which the phrase, I make no question, 
was studiously adopted in order to preserve 

There was unfortunately a notion very prevalent in the cabinet of 
Elizabeth, though it was not quite so broadly or at least so fiequentl> 
promulgated as in the following reigns, that, besides the common 
prerogatives, of the English crown, which were admitted to have legal 
bounds, there was a kind of paramount sovereignty, which they 
denominated her absolute power, incident, as they pretended, to the 
abstract nature of sovereignty, and arising out of its primary office of 
preserving the state from destruction This seemed" analogous to the 
dictatorisd power which might be said to reside in the Roman senate, 
since It could confer it upon an individual And we all must, in fact, 
admit that self-preservation is the first necessity of commonwealths as 
well as persons, which may justify, in Montesquieu’s poetical language, 
the veiling of the statues of liberty Thus martial law is proclaimed 
during an invasion, and houses are destroyed in expectation of a siege 
But few governments are to be trusted with this insidious plea ot 
necessity, which more often means their own secunty than that of the 
people Nor do I conceive that the ministers of Elizabeth restrained 
this pretended absolute power, even in theory, to such cases of over- 
bearing exigency It was the misfortune of the sixteenth century to 
see kingly power strained to the highest pitch m the two pnncipal 
European monarchies Charles V and Philip II had crushed and 
trampled the ancient liberties of Castile and Aragon Francis I and 
his successors, who found the work nearly done to their hands, had 
inflicted every practical oppression upon their subjects These 
examples could not be without their effect on a government so un- 
ceasingly attentive to all that passed on the stage of Europe' Nor 
was this effect confined to tlie court of Elizabeth A king of England, 
in the presence of absolute sovereigns, or perhaps of their ambassadors, 
must always feel some degree of that humiliation with which a young 
man, m check of a prudent father, regards the careless prodigality of 
the rich heirs with whom he associates Good sense and elevated 
views of duty may subdue the emotion, but he must be above human 
nature who is insensible to the contrast 

There must be few of my readers who are unacquainted with the 
animated sketch that Hume has delineated of the English constitution 
under Elizabeth It has been partly the object of the present chapter 
to correct his exaggerated outline , and nothing would be more easy 
than to point at other mistakes into which he has fallen through pre- 
judice, through carelessness, or through want of acquaintance with law 
His capital and inexcusable fault in every thing he has written on our 
constitution is to have sought for evidence upon one side only of the 

* Utdliu !>aysilie Engli^ arabaisador Dail (Dale) had assured him, not ouly thal^the lang 
may avveut to or refuse a hill as he pleases, but that il iie lais^c pas d en onlonncra son plauiri 
ct cv>nirc la Nolonic ucs csiats comme on a vu Henry VIII a\otr toujours use dc sa pui xauce 
I ^ ^ tuecs could only be impo:><d m parhamcni Uc U 
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question Thus the remonstrance of the judges against arbitrary im- 
pnsonment by the council is infinitely more conclusive to prove that 
the right of personal liberty existed, than the fact of its infnngemer r 
can be to prove that it did not. There is something fallacious in the 
negative argument which he perpetually uses, that because we find no 
mention of any umbrage being taken at certain strains of prerogative, 
they must have been perfectly consonant to law For even if nothing 
of this could be traced, which is not so often the case as he represents 
It, we should remember that when a constant watchfulness is exercised 
by means of political parties and a free press, a nation is seldom alive 
to the transgressions of a prudent and successful government The 
character, which on a former occasion I have given of the Enghsh 
constitution under the house of Plantagenet, may still be applied to it 
under the line of Tudor, that it was a monarchy greatly limited by law, 
but retaining much power that was ill calculated to promote the public 
good, and swerving continually into an irregular course, which there 
was no restraint adequate to correct It may be added, that iht 
practical exercise of authority seems to have been less frequently 
violent and oppressive, and its legal limitations better understood in 
the reign of Elizabeth, than for some preceding ages , and that 
sufficient indications had become distinguishable before its close, from 
which it might be gathered that the seventeenth century had ansen 
upon a race of men in whom the spirit of those who stood against John 
and Edward was rekindled with a less partial and a steadier warmth,^ 


CHAPTER VI 

ON THE ENGLISH CONSTITUTION UNDER JAMES I 

Q^net Accession of James — Question of his Title to the Oo’-jon — 
Legitimacy of the Earl of Hertford's Issue— Early Unfopularity of 
the King — Conduct towards the Pui itans — Pat liament convoked by 
an It tegular Proclamation — Question of Pot tescue and Goodwin's 
Election — Shirley's Case of Privilege — Complaints of Grievances — 
Commond Vindication of themselves — Session of 1605 — Union with 
Scotland debated — Continual Bickerings between the Crown and 
Commons — Impositions on Mercliandiat. without Consent of Parlia- 
ment — Remonstrances against these in Stssion of i(>io — Doctrine op 
Kings absolute Power inculcated by Clergy — Atticuli cleri — Cowell's 
Interpreter — Renewed Complaints of the Commons — Negotiation fot 
giving up the feudal Revenue — Dissolution of Pat liament — Character 
of James — Death of Lord Salisbury — Foi ei^n Politus of the Govern- 
ment — Lotd Cokds Alienation fiom the tout t— Illegal Proclama 

' The misrepresentations of Hume as to the English constitution under Elizabeth, and the 
general admmistratjon of her reim, have ^en c’cposed, smee the present chapter was written, 
by Mr Biodie, m his History of the British Empire from the Accession of Charles I to the 
Restoration, vol i c 3 In some respects, Mr B seems to have gone too far in an opposite 
system and to represent the practical course of government as less arbitrary than I can n/Imit 
^t to hav e becn^ , „ - 
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txotis— Means resorted to in order to avoid iJte Meeting of Parlia- 
ment— Parliament of 1614 — Undertakers — It is dissolved without 
gassing a single Act— Benevolences— Prosecution of Peacliam — 
Dispute about the Jurisdiction of the Court of Chancery— Case oj 
Commendams — Arbitrary Proceedings in Star-Chamber— Arabella 
Stuart— Somerset and Overbury— Sir Walter Raleigh— Parliament 
of 1621 — Proceedings against Mompesson and Lord Bacon — Violence 
in the Case of Floyd— Disagreement between the King and Commons 
— Tluir dissolution, afie) a strong Remonstrance.— Marriage Treaty 
with Spam — Parliament of 1624 — Impeachment of Middlesex — 
pp 207-266 

It might afford an illustration of the fallaciousness of political 
speculations, to contrast the hopes and inquietudes that agitated the 
nunds of men concerning the inhentance of the crown during Elizabeth’s 
lifetime, while not less than fourteen titles were idly or mischievously 
reckoned up, \vith the perfect tranquilhty that accompanied the acces- 
sion of her successor^ The house of Suffolk, whose claim was legally 
indisputable, if we admit the testament of Henry VIII to have been 
duly executed, appears, though no public inquiry had been made into 
that fact, to have lost ground in popular opinion, partly though an 
unequal marnage of ^ lord Beauchamp wth a pnvate gentleman’s 
daughter, but stiU more from a natural disposition to favour the 


1 Father Persons, a subtle and lying jesmt, published m 1394, underthe name of Doleman, 
a treatise entitled, “ Conference about the next Succession to the Crown of England '* Thu 
book IS dedicated to lord Essex, whether {rom any hopes entertained of him, or, as was then 
supposed, in order to injure hu fame and hu credit svith the queen Sidney Papers, i. 357 
Birch's hlemoirs, 1 313. It u written with much art, to show the extreme uncertamty of the 
succession, and to perplex men’s minds by multiplying the number of competitors Tnu how- 
ever, u but the second part of hu Conference, the aim of the 6xst being to prove the right of 
commonwealths to depose sovereigns, much more to exclude the right heir, especially for want 
of true rehgion “I affirraand hold," he says, “that for any man to mve his help, consent, 
or assutance towards the making of a king whom he judgethor beueveth to be faulty m 
religion, and consequently would advance either no ichgion, or the wrong, if he were in 
authority, u a most gnevous and damnable sm to him that doth it, of what side soever the 
truth be, or how good or bad soever the party be that u preferred ” p ai6 He pretends to 
hav c found v erj few who fav our the kmg of Scots’ title an assertion by which w c may ap- 
preciate his veraatj The protectant party, he tells us, was wont to favour the house of 
Hertford, but of late have gone more towards Arabella, whose claim the lord Burleigh u sup- 
posed to countenance, p aar The drift of the whole u to recommend the infanta, by means 
of perverted hutory and bad law, yet ingeniously contrived to ensnare ignorant persons In 
hu former and more celebrated treatue, Leicester’s Commonwealth, thou^ he ha^s much on 
the embarrassments altcndmg the succession. Persons argues with all hupowerm favour of 
the Scotush title, Mary bemg still alive, and James’s return to the faith not desperate Both, 
these works are full of the raendaaty generally and justly ascribed to hu order yet they an. 
worthy to be read by any one who u cunous about the secret pobucs of the queen’s reign 
Philip II held out assurances, that if the Engluh would aid him m dethroning Elizabeth, a 
free parliament should elect any cathohe sovereign at their pleasure, not doubting that their 
choice would fill on tlie mfanta. He promised also to enlarge the pnvilcges of the people, to 
the merchants a free trade to the Indies, with many other flattering mducements Birch s 
MemoirSjU 308 But most of the cathohe gentryj it u just to observe vv ould nev er concur in 
the mvasion of the kingdom by foreigners preferring the elevation of rVrabella, according to 
the pope s project Thu difference of opmion gave rue among other causes to the vaolent 
d^<maons of that party in the latter y ears of EUzabeth’s reign dissensions that began soon 
death of Mary, in favour of whom they were all united, though they could never 
mlenvards^ee on any project for the succession IVinwoods MemonSs. 1 57 Lettres da 
C^irdiiial d Ossat, n 

of the famous father Persons, or Parsons above mentioned, see 
Houds Lburtt Hutory, the Biographia Bntaimica, or Miss Alkin’s James I ,1 360 Mr 
Cutler u too favourably taclmcd towards a man vvithoat patnousm or veracity Dodd plainly 

ihiaki worse 01 him than he d.vcs speak r i tr 
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hereditary line rather than the capricious disposition of a sovereign 
long since dead, as soon as it hecame consistent with the preservation 
of the reformed faith Leicester once hoped, it is said, to place his 
brother-in-law, the earl of Huntingdon, descended fiom the duke of 
Clarence, upon the throne , but this pretension had been entirely for- 
gotten The more intriguing and violent of the catholic party, after 
the death of Mary, entertaining little hope that the king of Scots would 
abandon the principles of his education, sought to gam support to a 
pretended title in the king of Spain, or his daughter the infanta, who 
afterwards married the archduke Albert, governor of the Netherlands 
Others, abhorring so odious a claim, looked to Arabella Stuart, 
daughter of the earl of Lennox, younger brother of James’s father, and 
equally descended from the stock of Henry VII , sustaining her 
manifest defect of primogeniture by her birth within the realm, accord- 
ing to the principle of law that excluded aliens from inheritance Bui 
this principle was justly deemed inapplicable to the crown Clement 
VIII, who had no other view than to secure the re-establishment of 
the catholic faitli m England, and had the judgment to perceive that 
the ascendency of Spam would neither be endured by the nation, nor 
permitted by the French king, favoured this claim of Arabella, who, 
though apparently of the reformed religion, was rather suspected at 
home of wavenng in her faith , and entertained a hope of marrying her 
to the cardinal Farnese, brother of the duke of Parma.' Considerations 
of public interest, however, unequivocally pleaded for the Scottish line, 
the extinction of long sanguinarj' feuds, and the consohdation of the 
British empire Elizabeth herself, though by no means on teims of 
sincere fnendship with James, and harassing him by intrigues with liis 
subjects to the close of her life, seems to have always designed that he 
should inherit her crown And the general expectation of what was to 
follow, as well from conviction of his right, as from the impiacticability 
of any effectual competition, had so thoroughly paved the way, that 
the council’s proclamation of the king of Scots excited no more com- 
motion than that of an heir apparent * 

I D'Ossat, ubi supra Clement had, some years before, indulged the idle hope that France 
and Spam mi^ht unite to conquer England, and either bestow the kingdom on some Catholic 
pnnee, or divide it between thcinseUes, as Louis XII and Ferdinand had done with Naples 
1111501 an example not \cry inviting to the French D Ossat, Henry s imnistcr at Rome, 
pointed out the difHculties of such an enterprise, England being the greatest naval power in the 
world, and the people warlike The pope only replied, tliat the kingdom had been once 
conquered, and might be so again and cspcciaUy being governed by an old woman, whom he 
was ignorant enough to compare with Joanna II of Naples Vol 1 309 Henry XV would 
not e^cn encourage the protect ofsetting up Arabella, which he declared to be both unjust and 
jnmcncal M^m dc Sully, I 15 A knot of prolcstanls were also busy about the interests of 
Arabella, or suspected of being so Raleigh, Cobliara, Northumberland, though perhaps the 
last was a catholic Their mtngucs occupy a great part of the letters of intriguers Cecil and 
lord Henry Howard, m the Secret Correspondence with king Janies, pubUshed by sir David 
Daltymple, vol i passim 

* The explicit declaration on her death bed, ascribed to her by Hume and most other 
writers, that her kmsman the king of Scots should succeed herj is not confirmed by Carey, 
who ^vas there at the time “ She was speechless when the council proposed the king of Scots 
to succeed her, but put her hand to her head as if in token of approbation " E of Monmouth s 
Memoirs, p 176 But her uniform conduct shows her intentions Sec, however, D Israelis 
Cunosities of LiteraturCj 111 107 

It is impossible to justify Elizabeth's conduct towards James m his own kingdom ^Vhat is 
best to be said for it is, that hu» indiscretion his suspicious intrigues at Rome and Madnd, the 
dangerous influence of lus favourites, and the evident purpose of the court of Spam to make 
him its tool, rendered il necessary to keep a very strict wa^ch over oroceeaings. If 
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The popular voice in favour of James was undoubtedly raised in 
consequence of a natural opinion, that he was the lawful heir to the 
throne But this was only according to vulgar notions of right, which 
respect hereditary succession as something indefeasible In point of fact, 
neither James I nor any of his posterity were legitimate sovereigns, 
according to the sense which that word ought properly to bear The 
house of Stuart no more came in by a lawful title than the house of 
Brunswick , but such a title, I mean, as the constitution and established 
laws of this kingdom had recognised No pnvate man could have 
recovered an acre of land without proving a better nght than they 
could make out to the crown of England What then had James to 
rest upon? What renders it absurd to call him and his children 
usurpers ^ He had that which the flatterers of his family most affected 
to disdain, the will of the people , not certainly expressed in regular 
suffrage, or declared election, but unanimously and voluntarily ratify- 
ing that which in itself could surely give no right, the determination of 
the late queen’s council to proclaim his accession to the throne 

It IS probable that what has been just said may appear rather para- 
doMCid to those who have not considered this part of our history , yet 
it is capable of satisfactory proof This proof consists of four propo- 
sitions I That a lawful king of England, with the advice and consent 
of parliament, may make statutes to limit the inheritance of the crown 
as shall seem flt ,—2 That a statute passed in the 3Sth year of king 
Henry VIII enabled that pnnce to dispose of the succession by his 
last will signed with own hand , — 3 That Henry executed such a will, 
by which, in default of issue from his children, the crown was entailed 
upon the descendants of his younger sister Mary, duchess of Suffolk, 
before those of Margaret, queen of Scots , — 4 . That such descendants 
of Mary were living at the decease of Ehzabeth 

Of these propositions, the two former can require no support , the 
first being one that it would be penlous to deny, and the second assert- 
ing a notorious fact A question has however been raised with respect 
to the third proposition , for though the will of Henry, now in the 
chapter-house at Westminster, is certainly authentic, and is attested by 
many witnesses, it has been doubted whether the signature was made 
with his own hand, as required by the act of parliament In the reign 
of Elizabeth, it was asserted by the queen of Scots’ ministers, that the 
king being at the last extremity, some one had put a stamp for him to the 
instrument ^ It is true, that he was in the latter part of his life accus- 

exated the peers and presbyters of Scotland against their king, he was not behind her in some 
of the last years of her reign It appears by a letter from the carl of hlar, m Dali^ple's 
Secret Correspondence, p a , that James had hopes of a rebeUion in England in i6ot, winch 
he would have had no scruple in abetung And in a letter from him to Tyrone, in the Lans- 
'ISS, boDciv 36 , dated sad Dec 1597, when the huter was at least preparing for 
rebelhon, though rather cautious, is full of expressions of favour, and of promises to receive his 
assistance thankfully at the queen’s death This letter being found in the coUecuon once 
^longing to sir Michael Hicks must have been in lord Burleigh s, and probably in Elizabeth’s 
junds It would not make her less inchned to instigate conspumaes across the Tweed The 
letter is not an onginal, and may have been commumcated by some one about the king of 
acots in the pay of Englmd 

I See Burnet, vol L App 367 , for secretary Lcthington’s letter to Cecil wuere he telis a 
taxcumtantial story so positively, and so open, if false, to a contradiction it never received, 
Uut thtae who lay too much stress on this very eqmvocM species of presumpuon would, if the 
Will had perished, have reckoned its forgery beyond question. The kmg’s death approachmg, 

c asserts “ some as well known to you as to me caused W illmm Clarke, sometime serrait 
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tomed to employ a stamp instead of making his signature Manj im* 
prcssions of this are extant, but it is evident on the first inspection, not 
only that the presumed autographs in the will (for there arc two) are not 
like these impressions, but that they are not the impressions of any stamp, 
the marks of the pen iDcing very clearly discernible It is more difficult 
to pronounce that they may not be feigned , but such is not the opinion 
of some who are best acquainted with Henry's handwnting , and what 
IS still more to the purpose, there is no pretence for setting up such a 
possibility, when the story of the stamp, as to which the partizans ot 
Mary pretended to adduce evidence, appears so clearly to be a fabrication 
We have therefore every reasonable ground to maintain, that Henry 
did duly execute a will, postponing the Scots line to that of Suffolk- 

The fourth proposition is in itself undeniable There were descend- 
ants of Mary, duchess of Suffolk, by her two daughters, Frances, 
second duchess of Suffolk, and Eleanor, countess of Cumberland A 
story had indeed been circulated, that Charles Brandon, Duke of 
Suffolk, was already marned to a lady of the name of Mortimer at the 
time of his union with the king's sister But this circumstance is 
sufficiently explained in the treatise of Hales ^ It is somewhat more 
questionable, from which of his two daughters we are to derive the 
hereditary stock This depends on the legitimacy of lord Beauchamp 
son of the earl of Hertford by Catherine Grey I have mentioned m 
another place the process before a commission appointed by Elizabeth, 
which ended in declaring that their marnage was not proved, and that 
their cohabitation had been illicit The parties alleged themselves to 
have been marned clandestinely in the earl of Hertford’s house, by a 
mmister whom they had never ’ “fore seen, and of whose name the} 
were ignorant, in the presence only of a sister of the earl, then 
deceased This entire absence of testimony, and the somewhat 
improbable nature of the story, at least in appearance, may still 
perhaps leave a shade of doubt as to the reality of the marnage 
Upon the other hand, it was unquestionable that their object must 
have been a legitimate union , and such a hasty and furtive ceremony 
as they asserted to have taken place, while it would, if sufficiently 

to Thomas Hcneagc, to sign the supposed will with a stamp, for otherwise signed it was 
never ” for which he appeals to an attestation of the late lord Paget in Parliament, and 
requests the depositions of several persons now living to be taken He proceeds to refer him 
'* to the original will surmtsed to be signed with the king’s own band, that thereby it may most 
clearly and evidently appear by some differences, how the same was not signed with the king s 
hand, but stamped as aforesaid And albeit it is used both as an argument and calumniation 
against my sovereign by some, that the said original hath been embezzled m queen Mary’s 
Ume, I trust God will and hath resen ed the same to be an instrument to relieve [prove] the 
truth, and to confound false surmises, that thereby the nght may take place, notwithstanding 
the many exemplihcations and transcripts, which being sealed ivith the CTeat seal, do run 
abroad in England ’ Lesley, bishop of Ross, repeats the same story with some additions 
Bedford s Hereditair Right, p 197 A treatise of Hales, for which he suffered imprisonment, 
III defence of the Suffolk title under the will, of which there is a manuscript m the British 
Museum, Harl MSS S37 i mid which is also prmted m the appendix to the book last quoted, 
leads me to conjecture, that the original will had been mislaid or rather concealed at that time 
For he certainly argues on the supposition that it was not forthcoming, and had not himself 
seen it , but “ he has been informed that the king’s name is evidently written with a pen, 
though some of the strokes are unseen, as if drawn by a weak and trembling hand ” Every 
one who has seen the will must bear witness to the correctness of this information Thj 
reappearance of this very remarkable mstrument was, as I conceive, after the Revolution for 
Collier menhons that he had heard it was in existence and it is also described m a note to the 
Acta Regia 

I Bedford’s (Harbm’s) Hereditary Right Asserted, p 204 
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proved, be completely valid, was necessary to protect them from the 
queen’s indignation. They were examined separately upon oath to 
answer a senes of the closest interrogatones, which they did with httle 
contradiction, and a perfect agreement in the mam, nor was any 
evidence worth mendomng adduced on the other side , so that, unless 
the rules of the ecclesiastical law are scandalously repugnant to com- 
mon jusUce, their oaths entitled them to credit on the ments of the 
case.^ The earl of Hertford, soon after the tranquil accession of 
James, havmg long abandoned all ambitious hopes, and seekmg only 
to estabhsh his children’s legitimacy, and the honour of one who had 
been the victim of their unhappy loves, petitioned the king for a re\ lew 
of the proceedmgs, alleging himself to have vainly sought this at the 
hands of Elizabeth. It seems probable, though I have not met with 
any more distinct proof of it than a story m Dugdale, that he had been 
successful m finding the person who solemnized the marriage * A 
commission of delegates was accordmglv' appointed to investigate the 
allegauons of the earl’s petition. But the jealousy that had so long 
oppressed this unfortunate family was not yet at rest. Questions seem 
to have been raised as to the lapse of time and other techmcal diffi- 
culties, which served as a pretext for commg to no detennmation on 
the merits^ Hertford, or rather his son, not long after endea- 
V oured indirectly to bnng forward the mam question by means of a 
smt for some lands against lord ilonteagle, Tlus is said to hav e been 
heard m the court of w’ards, where a jury was empanelled to try the 
fact But the law officers of the crown interposed to prevent a verdict, 
which, though it could not have been legally conclusive upon the 
mamage, would certainly have given a sancuon to it m pubhc opinion.* 
The house of Seymour was now compelled to seek a renewal of their 
honours by another channeL Lord Beauchamp, as he had uniformly 

1 \ laanAScnpE m the Cottonian litrarj, Faustina, A an, n-nttcn about 1562, in a very 
hosu'e spmt ecdeasoan. to prose from the want of tcatmonj, and from some s-anances m 
their depoanons (notser> material ones), that their alIegatjoa» of matrimony could not be 
admitted, and that thej had incurred an eixlesiastical censure fo- fottucntion. But another, 
Vihich I base also found m the Museum, Harl MSS. fcSS, contains the whole proceedmCT and 
evidence, from u hich I have drawn the conclusion m the teat Their ignorance of the deigy- 
man who performed the ceremony is nut perhaps very catraordinary , he seems to have been 
one of those vagabond ecclesiastics, who, dll the mamage act of 1752, were always readj to 
do that semce for a fee. 

* “HereuTOn I shall add, what I have heard related from persons of great credit, which is, 
that the vaLdity of this mamage was afterwards brought to a trial at the common law , when 
the minis ter who mamed them bemg present, and other circumstances agreeing, the jury 
(whereof John Digbj of CoIeshxU, in com War esquire, was the foreman) found it a good 
mamage” Baroaage of England, part H 369. Mr Luders doubts the accuracy of Dut^e’s 
story and I t h i nh it not unlilely that it is a confused account of whst had happened in the 
court of wards. 

* I denve this fact from a Cotton MS Vilelhus C ivu 413 , &.C. but the volume u much 
bunied, and the papers confused with others relative to lord Essex’s divoroe See as to the 
same suit, or rather perhaps that menuaned in the next note, Birch’s Negonauons, p. at>, or 
Ailuasjamcsl i 225. 

‘ “ The same day a great cause between the lord Beauchamp and Monteagle was heard in 
the oouit of wards, the mam point wnereof was to prove the lawfulness of E of Hertford * 
The court untu five of the clothe m the aftersiooa, and the jury had a 'arceh s 
r«gie “y ^ verdict.** Letter of sir E, Hoby to sir T Edmonds Feb. lo 

iccQ For Ea> lord cf Hertford s c a u se, tfheo the\erdict was ready lo be gi\en up, ilr 
AUo^^ latcrooscd himself for the V-ing^ and said that the land that tre> both strove lor wa4 
ioag's, untu hn» tide were decided the juiy ought not to pre^eed doubtiog 
t^Josg be gramous to both lords Hue theieoy botii bind ana fegiCunaliOa remain uad«« 
ciacQ rhe iome to the same, Mar 7 Sica sc MbS. 4x70 t 4 * 
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been called, took a grant of the barony of Beauchamp, and another Ot 
the earldom of Hertford, to take effect upon the death of the earl, who 
IS not denominated his father m the patent ^ But after the return o^ 
Charles II , in the patent restoring this lord Beauchamp’s son to the 
dukedom of Somerset, he is recited to be heir male of the body of the 
first duke by his wife Anne, which establishes (if the recital of a private 
act of parliament can be said to establish any thing) the validity of the 
disputed mamage (Luders, ubi supra ) 

The descent from Eleanor, the younger daughter of Mary Brandon, 
who married the carl of Cumberlana, is subject to no difficulties She 
left an only daughter, married to the ea 1 of Derby, from whom the 
claim devolved again upon females, and seems to have attracted less 
notice during the reign of Elizabeth than some others much inferior in 
plausibility If any should be of opinion that no marriage was regu? 
larly contracted between the earl of Hertford and Lady Catherine 
Grey, so as to make their children capable of inheritance, the title to 
the crown, resulting from the statute of 35 H 8 and the testament of 
that prince, ivill have descended, at the death of Elizabeth, on the 
issue of the countess of Cumberland ® In neither case could the house 
of Stuart have a lawful claim. But I may, perhaps, have dwelled too 
long on a subject which, though cunous and not very generally under- 
stood, can be of no sort of importance, except as it serves to cast 
ndicule upon those notions of legitimate sovereignty and absolute 
right, which it was once attempted to set up as paramount even to the 
great interests of a commonwealth 
There is much reason to believe, that the consciousness of this 
defect in his parliamentary title put Janies on magnifying, still more 
than from his natural temper he was prone to do, the inherent nghts 
of primogenitary succession, as something indefeasible by the legisla- 
ture , a doctnne which, however it might suit the schools of divinity, 
was in diametrical opposition to our statutes ^ Through the servile 


' Dugdalc*s Baronage Luders’ Essay on the nghtof succession to the Crown in tlie Reign 
of Elizabeth This ingenious author is, I believe, the first who has taken the strong position 
as to the want of legal title to the house of Stuart which I have endeavoured to support In 
Uie entertaining letters of Joseph Mede on the news of the d'i> , Harl MSS 380 , it is said 
that the king had thought of declaring Hertford’s issue by lady Catherine Grey illegitimate m 
the parliament of 1621, and that lord Southampton’s commitment was for having searched for 
proofs of their mamage June 1622 

* I have not adverted to one objection which some urged at the time, as we find by Persons’s 
treatises, Leicester s Commonwealth, and the Conference, to the legitimacy of the Seymours 
Catherine Grey had been betrothed, or perhaps mamed, to lord Herbert, son of the earl of 
Pembroke, during the brilliant days of her family, at the close of Edward s reign But on 
her father^s fall Pembroke caused a sentence of divorce to be pronounced, the grounds of which 
do not appear but which was probably sufficient m law to warrant her subsequent union with 
Hertford No advantage is taken of this in the proceedings, which seems to show that there 
was no legal bond remaining behveen thepaitics Camden says she was divorced from loid 
Herbert, “being so far gone with child as to be very near her time.” But from 
her youth at the tune, and the silence of all other wnters, 1 conclude this to be unworthy 
of credit 

T.he representative of the title of Mary Brandon, duchess of Suffolk, that is, the person 
on whom the claim has descended, according to the rules which determine the succession of 
Ac crown, on the supposition that Hertford was duly married to Catherine Grey, is the present 
duchess of Buckingham upon the contrary supposition, the marouis of Stafford Tlus is, of 
course if we may take for granted the accuracy of common books of genealogy 

® Bolmgbroke is of this opinion^ considering the act of recognition as “ the asra of hereditary 
right, and of all those exalted notions concerning t^* power of prerogative lungs and the 
sacredness of their persons,” Dissertati^a on Parties, Letter H 
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spirit of those times, however, it made a rapid progress , and, inter- 
woven by cunning and bigotry with religion, became a distinguishing 
tenet of the party who encouraged the Stuarts to subvert the hberties 
of the kingdom In James’s proclamation on ascending the throne, he 
set forth his hereditary right in pompous and perhaps unconstitutional 
phrases It was the first measure of parliament to pass an act of 
recognition, acknowledging that, immediately on the decease of 
Elizabeth, “ the imperial crown of the realm of England did by 
inherent birthright, and lawful and undoubted succession, descend and 
come to his most excellent majesty, as being lineally, justly, and 
lawfully, next and sole heir of the blood royal of this realm ” (Stat 
I Jac c I ) The will of Henry VIII it was tacitly agreed by all 
parties to consign to oblivion and this most wisely, not on the prin- 
ciples which seem rather too much insinuated in this act of recognition, 
but on such substantial motives of public expediency, as it would have 
shown an equal want of patnotism and of good sense for the descend- 
ants of the house of Suffolk to have withstood 

James left a kingdom where his authonty was incessantly thwarted, 
and sometimes openly assailed, for one wherein the royal prerogative 
had for more than a century been strained to a very high jntch, and 
where there had not occurred for above thirty years the least appearance 
of rebellion and hardly of tumult Such a posture of the English 
commonwealth, as weU as the general satisfaction testified at his 
accession, seemed favourable ciicumstances to one who entertained, 
with less disguise if not with more earnestness than most other 
sovereigns, the desire of reigning with as little impediment as possible 
to his own will Yet some considerations might have induced a pnnee 
who really possessed the king-craft wherein James prided himself, to 
take his measures with caution The late queen’s populanty had 
remarkably abated during her last years ^ It is a very common 
delusion of royal personages to triumph in the people’s dislike of those 
into whose place they expect shortly to come, and to count upon the 
most transitory of possessions, a favour built on hopes that they 
cannot realize, and discontents that they will not assuage If Elizabeth 
lost a great deal of that affection her subjects had entertained for her, 
this may be ascribed, not so much to Essex’s death, though that no 
doubt had its share, as to weightier taxation, to some oppressions of 
her government, and above all to her inflexible tenaciousness in every 
point of ecclesiastical discipline It was the part of a prudent successor 
to preserve an undeviating economy, to remove without repugnance or 
delay the irritations of monopolies and purveyance, and to remedy thos 
alleged abuses in the church, against which the greater and stronger 
part of the nation had so long and so loudly raised its voice 

» This IS confirmed by a cunous little tract in the Bntish Museum, Sloone MSS 837 , cod 
ta inin ;y a short history of the queen’s death, and new kin^s accession It affords a good con* 
temporary illustration of the various feelings which influenced men at this cnsis.and is\vnttcii 
in a dispassionate manner The author ascribes the loss of Elizabeth’s popularity to the 
iinpo\e^hincnt of the rcolnit and to the abuses which prevailed Carte sajs, ’’foreigners 
were shouted on James’s amvol at the applause of the populace who had professed to adore 
me late que^, but in fact she had no huzzas after Essex’s execution She was in four daysi’ 
time as much forgot as if she had nc\er existed, by all the \\Orld, and even hy her own scr- 
x'ants ^ol ui p 707 1 his is exaggerated, and what Carte could not krow but 

is no doubt thatthe generality ucrc gEd acliange 
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The new king’s character, notwithstanding the vicinity of Scotian^ 
seems to have been httle understood by the English at his accession 
But he was not long in undeceiving them, if it be true that his populanty 
had vanished away before his arrival in London.i The kingdom was 
full of acute wits and skilful politicians, quick enough to have seen 
through a less unguarded character than that of James It was soon 
manifest that he was unable to ivield the sceptre of the great pnncess 
whom he ndiculously affected to despise,^ so as to keep under that 
nsmg spint, which might perhaps have grown too strong even for her 
control He committed an important error m throwing away the best 
opportunity that had offered itself for healing the wounds of the 
church of England In his way to London, the malecontent clergy 
presented to him what was commonly called the Millenary Petition, as 
if signed by looo ministers, though the real number was not so great ® 
This petition contained no demqnd inconsistent wth the established 
hierarchy, nor, as far as I am aware, what might not have been 
granted ivithout inconvenience James, however, who had not unna- 
turally taken an extreme disgust at the presbyterian clergy of his 
native kingdom, by whom his life had been perpetually harassed, 
showed no disposition to treat these petitioners with favour* The 
bishops had promised him an obsequiousness to which he had been 

' Carte, no foe surely to the house of Stuart, sa>3, "By the time he reached London, the 
admiration of the intelligent world was turned into contempt ’ On this journey he rave a 
remarkable proof of his hasty temper and disregard of law, m ordering a pickpocket taken in 
the fact to be hanged without trial The histonan last quoted thinks nt to say m vindication, 
that “ all felomes committed ivithin the verge of the court are cognisable in the court of the 
king’s household, ’ referring to 33 H 8 c i This act, however, contains no such thing nor 
does any court appear to have been held Though the man’s noionous guilt might prevent 
any open complaint of so illeral a proceeding, it did not fad to excite observation "I hear 
our new king,” says sir John Harrington, “has hanged one man before he was tried, it is 
strangely done now if the ivind bloweth thus, why may not a man be tried before he has 
offended?” Nugie Antiqum, vol i p rSo 

Birch and Carte tell us, on the authority of the French ambassador’s despatches that on 
this journey he expressed a great contempt for women, suffenng them to be presented on their 
knees, and indiscreetly censuring his oivnivifc that he offended the military men by telUng 
them they might sheathe their swords, since peace was his object that he showed impatience 
of the common people who flocked to see him while hunting, driving them away with curses, 
very unlike the aflame maimers of the late queen This is confirmed by Wilson, in Kennet s 
Complete History, vol ii. p 667 

* Sully bemg sent over to compliment James on his accession, persisted in wearmg mourning 
for Elizabeth, though no one had done so in the king’s presence, andheivas warned that it would 
be taken ill “ dans une cour ou il sembloit qu’on eOt si fort aflecth de mettre en oubli cettc 
grande reine, qu on n y faisoit jamais mention d’elle et qu on evitoit meme de prononcer son 
nom ” M£m de Sully, 1 14, ^mes afterwards spoke slighungly to Sully of ms predecessor 
and said that hehadlong ruled England through her ministers 

s It was subsenbed by 825 mmisters from tivcnty five counties It stales, that neither as 
factious men desiring a popular party in the church nor as schismatics amung at the dissolu- 
tion of the state ecclesiastical, they humbly desired redress of some abuses. Their objections 
were chiefly to the cap and surphec, the cross in baptism, baptism by women, confirmation, 
the nng in mamage, the reading of the Apocrypha oowmg at the name of Jesus, S.C , to non 
residence and incapable ministers, the commendams held by bishops, unnecessary excommu- 
nications, and other usual topics Neal, p 408 Fuller, part 11 p 22 

* "Ihe puritans seem to have flattered themselves that James would favour their sect, on tht 
credit of some strong assertions he had occasionally made of his adherence to the Scots kirk 
Some of these were agood while before but on quitting the kmgdom he haddeckared that he 
left It in a state which he did not intend to alter Neal, 406 James, however, was all his 
life rather a bold liar than a good dissembler It seems strange that they should not have 
nttended to his Basihcon Doron, pnntcd three years before, though not for general arailation, 
wherein there is a passage quite aeosiv e of his disposition towards the presbytenans and their 
icheme ot pohty The Millenary Petition indeed did not go so far as to request any thing of 
that kind 
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little accustomed, and a zeal to enhance his prerogative, which they 
iftenvards too well displayed His measures towards the non- 
conformist party had evidently been resolved upon, before he sum- 
moned a few of their divines to the famous conference at Hampton- 
court In the accounts that we read of this meeting, we are alternately 
struck with wonder at the indecent and partial behaviour of the king, 
and at the abject baseness of the bishops, mixed, according to the 
custom of servile natures, with insolence towards their opponents ^ It 
was easy for a monarch and eighteen churchmen to claim the victory, 
be the merits of their dispute what they might, over four abashed and 
intimidated adversaries ^ A very few alterations were made in the 
church-service after this conference, but not of such moment as to 
reconcile probably a single minister to the established discipline 
(Rymer, xvi 565 ) The king soon afterwards put forth a proclamation, 
requinng all ecclesiastical and civil officers to do their duty by enforcing 
conformity, and admonishing all men not to expect nor attempt any 
further alteration in the public service , for “ he would neither let any 
presume that his own judgment, having determined in a matter of this 
weight, should be swayed to alteration by the frivolous suggestions 0^ 
any light spirit, nor was he ignorant of the inconvenience of admitting 
innovation in things once settled by mature deliberation And he 
had already stnctly enjoined the bishops to proceed against all their 
cler^ who did not observe the prescribed order (Strype’s Whitgift, 
382), a command which Bancroft, who about this time followed 
Whitgift in the primacy, did not wait to have repeated But the most 
enormous outrage on the civil rights of these men was the commitment 
to prison of ten among those who had presented the Millenary Petition , 
the judges having declared in the star-chamber, that it was an offence 
fineable at discretion, and very near to treason and felony, as it tended 
to sedition and rebellion (Neal, 432 Winwood, 11 36 ) By such 
beginnings did the house of Stuart indicate the course it would steer 

An entire year elapsed, chiefly on account of the unhealthiness of the 
season in London, before James summoned his first parhament. It ^ 

1 Strype's Whitgift, p 571 Collier, p 673 Neal, p 411 Fuller, part, 11 p 7 State 
Trials, \ol n p 69 Phoenix BriUnnicus, i 141 Winwood, ii 13 All these, except the 
last, are taken from an account of the conference published by Barlow, and probably more 
favourable to the king and bishops than they deserved See what Harnngton,aa eye witness, 
says m Nugae AnUqum, i 181, which I would quote as the best evidence of James’s behaviour, 
were the passage quite decent 

* Reynolds, the prmcipal disputant on the puritan side, was nearly, if not altogether, the 
most learned man in England He was censured by his faction for making a weak defence 
blit the king s partiality and intemperance plead his apology He is said to have complained 
of unfair representation in Barlow's account Hist and Ant of Oxford, u 293 James 
wrote a conceited letter to one Blake, boasUng of his own superior logic and leanung Strype’s 
Whitgift, Append 239 

* Stry^’s vVhitgift, 587 How desirous men not at all connected in faction with the puntans 
" stc of amendments m the church, appears by a tract of Bacon, written, as it seems, about 
the end of 1603, sol 1 p 387 — He excepts to several matters of ceremony the cap and sur- 
plice, the rmg m mamage, the use of organs, the form of absolution, lay baptism, &.C. , and 
inseighs ag^st the abuse of excommunicadon, against non residence and pluralities, the cath 
ex oifiao, the sole wercise of ordination and jurisdiction by the bishop, conceiving that the 
dean ^^hapter should always assent, S.C And, in his predominant spuit of improvement 
aswS’ Why the avil state should be purged and restored by good and wholesome laws made 
eicrv three or four years in parliament assembled, devising remedies as fast as time breedeth 
nnsclucf ^d contrariwise the ecclesiastical state should still continue upon the dregr 
01 time, and rcceiv c no alteration now for these forty fii c y ears or more 1 " 
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might perhaps have been more pohtic to have chosen some other city , 
for the length of this interval gave time to form a disadvantageous 
estimate of his administration, and to alienate beyond recovery the 
puritanical parly Libels were already in circulation, reflecting ivith a 
sharpness never before known on the king’s personal behaviour, which 
presented an extraordinary contrast to that of Ehzabeth ^ The nation, 
it IS easy to perceive, cheated itself into a persuasion, that it had borne 
that princess more affection than it had really felt, especially in hei 
latter years , the sorrow of subjects for deceased monarchs being often 
rather inspired by a sense of evil than a recollection of good James, 
however, little heeded the popular voice, satisfied with the fulsome and 
preposterous adulation of his court, and intent on promulgating certai/ 
maxims concerning the dignity and power of pnnces, which he hao 
already announced in his discourse on the True Law of Free Mon- 
archies, printed some years before m Scotland In this treatise, after 
laying it down that monarchy is the true pattern of divinity, and prov- 
ing the duty of passive obedience, rather singularly, from that passage 
m the hook of Samuel where the prophet so forcibly paints the misenes 
of absolute power, he denies that the kings of Scotland owe their crown 
to any pnmary contract, Fergus, their progenitor, having conquered the 
country with his Irish , and advances more alarming tenets, as that the 
king makes daily statutes and ordinances enjoining such pains thereto 
as he thinks meet, without any advice of parliament or estates , that 
general laws made publicly in parliament may, by the lung’s autlionty, 
be mitigated or suspended upon causes only kiiown to him , and that, 
“ although a good king will frame all his actions to be according to the 
law, yet he is not bound thereto, but of his own will and for example- 
giving to his subjects” (King James’s Works, p 207) These 
doctnnes, if not absolutely novel, seemed peculiarly indecent, as well 
as dangerous, from the mouth of a sovereign Yet they proceeded far 
more from James’s self-conceit and pique against the republican spirit 
of presbytenamsm than from his love of power, which (in its exercise 
I mean, as distinguished from its possession) he did not feel in so 
eminent a degree as either his predecessor or his son 

In the proclamation for calling together his first parliament, the kmg, 
after dilating, as was his favourite practice, on a senes of rather com- 
mon truths in very good language, charges all persons interested in the 
choice of knights for the shire to select them out of the principal 
knights or gentlemen within the county , and for the burgesses, that 
choice be made of men of sufficiency and discretion, without desire to 
please parents and friends, that often speak for their children or 
kindred , avoiding persons noted in religion for their superstitious 
blindness one xvay, or for their turbulent humour ocher ways. We do 
command, he says, that no bankrupts or outlaws be chosen, but men of 
luiown good behaviour and sufficient hvelihood The sheriffs are 
charged not to direct a writ to any ancient town being so ruined that 
there are not residents sufficient to make such choice, and of whom 

1 See one of the Somers Tracts, \ol ii p 144 entitled “ Advertisements of a Loyal Subject 
drawn from the observation of the People's Speeches ” This appears to have been wntten 
before the meeting of parliament The French ambassadors, Sully and La Bodene, thought 
most contemptibly of the Ling Lingard, vol ix p 10; Hu own courtiers, as then private 
leltcis show, dishhcd and derided him 
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such lawful election may be made All returns are to be filed m 
chancery, and if any be found contrary to this proclamation, the same 
to be rejected as unlawful and insufficient, and the place to be fined for 
making it , and anyone elected contrary to the purport, effect, and true 
meaning of this proclamation, to be fined and impnsoned (Parlia- 
mentary History, 1 967 ) 

Such an assumption of control over parliamentary elections was a 
glaring infringement of those privileges which the house of commons 
had been pretty steadily and successfully asserting in the late reign. An 
Opportunity very soon occurred of contesting this important point At 
the election for the county of Buckingham, sir Francis Goodwin had 
been chosen in preference to sir John Fortescue, a privy councillor, and 
the ivnt returned into chancery Goodwin having been some years 
before outlawed, the return was sent back to the sheriff, as contrary to 
the late proclamation, and, on a second election, sir John Fortescue 
was chosen This matter being brought under the consideration of the 
house of commons, a very few days after the opening of the session, 
gave nse to their first struggle with the new lang It was resolved, 
after hearing the whole case, and arguments by members on both sides, 
that Goodwm was lawfully elected and returned, and ought to be 
received The first notice taken of this was by the lords, who requested 
that this might be discussed in a conference between the two houses, 
before any other matter should be proceeded in The commons 
returned for answer, that they conceived it not according to the honoui 
of the house to give account of any of their proceedings The lords 
replied, that having acquainted his majesty ivith the matter, he desired 
there might be a conference thereon betiveen the two houses Upon 
this message, the commons came to a resolution that the speaker with 
a numerous deputation of members should attend his majesty, and 
report the reasons of their proceedings in Goodwin’s case In this 
conference with the king, as related by the speaker, it appears that he 
had shosvn some degree of chagnn, and insisted that the house ought 
not to meddle with returns, which could only be corrected by the court 
of chancery , and that since they derived aU matters of privilege from 
him and his grant, he expected they should not be turned agamst him 
He ended by directing the house to confer with the judges After a 
debate, which seems, from the minutes m the journals, to have been 
rather warm, it was unanimously agreed not to have a conference with 
the judges , but the reasons of the house’s proceeding were laid before 
the king in a wntten statement or memonal, answenng the several 
objections that his majesty had alleged- This they sent to the lords, 
requesting them to deliver it to the king, and to be mediators in behalf 
of the house for his majest}'’s satisfaction , a message in rather a lower 
lone than they had pre\ lously taken. The king sending for the speaker 
pnvately, told him that he was now distracted in judgment as to the 
ments of the case , and for his further satisfaction, desired and com- 
manded, as an absolute king, that there should be a conference betw een 
the house and the judges Upon this unexpected message, says the 
journal, there grew some amazement and silence But at last one stood 
ap and said “ The pnnce’s command is like a thunderbolt , his com- 
mand upon our allegiance like the roanng of a lion. To his command 
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there is no contradiction , but how or in what manner we should now 
proceed to perform obedience, that will be the question.” (Common^ 
Journals, i i66 ) It was resolved to confer with the judges in presence 
of the lung and counciL In this second conference, the king, ^ter 
some favourable expressions towards the house, and conceding that it 
was a court of record, and judge of returns, though not e.'LcIusively of 
the chancery, suggested that both Goodwin and Fortescue should be 
set aside, by issmng a new wnt This compromise was joyfully accepted 
by the greater part of the commons, after the dispute had lasted nearly 
t^ee weeks ^ They have been considered as victorious, upon the whole, 
in this contest, though they apparently fell short m the result of what 
they had obtained some years before But no attempt was ever after- 
wards made to dispute their exclusive junsdiction.® 

The commons were engaged dunng this session in the defence ol 
another privilege, to which they annexed perhaps a disproportionate 
importance. Sir Thomas Shirley, a member, having been taken in 
execution on a pnvate debt before their meeting, and the warden of the 
Fleet pnson refusing to deliver him up, they were at a loss how to 
obtam his release. Several methods were projected, among which, 
that of sending a party of members with the serjeant and his mace, to 
force open the pnson, was carried on a division , but the speaker hmtmg 
that such a vigorous measure would expose them mdividually to pro- 
secution as trespassers, it was prudently abandoned The warden, 
though committed by the house to a dungeon m the Tower, continued 
obstinate, conceiving that by releasing his pnsoner he should become 
answerable for the debt They were evidently reluctant to solicit the 
king's mterference , but aware at length that their own authonty was 
insufficient, “ the vice-chamberlain, accordmg to a memorandum in the 
journals, was privately instructed to go to the king, and humbly desire 
that he would be pleased to command the warden, on his allegiance, to 
deliver up sir Thomas , not as petitioned for by the house, but as if 
himself thought it fit, out of his own gracious judgment” By this 
stratagem, if we may so term it, they saved the point of honour, and 
recovered their member® The warden's apprehensions, however, of 
exposing himself to an action for the escape gave nse to a statute, which 
empowers the creditor to sue out a new execution against any one who 
sh^ be dehvered by virtue of his pnvilege of parliament, after that 
shall have expired, and discharges from liabihty those out of whose 
custody such persons shall be dehvered This is the first legislative 
recognition of privilege, (i Jac. i c 13 ) The most important part of 
the whole is a proviso subjoined to the act, “ That nothmg therem con- 
tained shall extend to the diminishing of any pumshment to be here- 
after, by censure m parhament, inflicted upon any person who hereafter 

' It appears that some of the more eager patriots were dissatisfied at the concession made by 
vacating Goodwin’s seat, and said they had draivn on themselves the reproach of inconstancy 
and levity * But the acclamation of the house ivas, that it was a testimony of our duty, and 
no levity " It was thought eapcdienlu howeier, to save their honour, that Goodwin should 
send a leUer to the speaker expressmg his acquiescence Commons Journals, i i 63 

* Commons’ Journals, 147 &c Parh Hist, 997 Carte, in, 730 who gives, on this occa 
Sion, a review of the earher cases where the house had entered on matters of election See 
also a rather curious letter of Ceal in Winwood’s Memorials, u i8 , where he artfully ctidea 
vours to treat the matter as of httle importance 

* Commons Journals, page 155 &,c Pari Hist. loaS Carte, 734 
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shall make or procure to be made any such arrest as is aforesaid ” 
The right of commitment, in such cases at least, by a vote of the house 
of commons is here unequivocally maintained 

It is not necessary to repeat the complaints of ecclesiastical abuses 
preferred by this house of commons, as by those that had gone before 
them. James, by siding openly with the bishops, had given alarm to 
the reforming party It was anticipated that he would go farther than 
his predecessor, whose uncertain humour, as well as the inclinations of 
some of her advisers, had matenally counterbalanced the dislike she 
entertained of the mnovators A code of new canons had recently been 
estabhshed m convocation \vith the king’s assent, obhgatory perhaps 
upon the clergy, but tendmg to set up an unwarranted authontj over 
the whole nation , imposing oaths and exacting securities in certain 
cases from the laity, and aiming at the exclusion of nonconformists 
from all civil nghts ^ Against these canons, as well as vanous other 
gnevances, the commons remonstrated in a conference with the upper 
house, but with little immediate effect ^ They made a more remarkable 
* effort in attacking some pubhc mischiefs of a temporal nature, which, 
though long the theme of general murmurs, were closely intenvoven 
with the ancient and undisputed prerogatives of the crowm Complaints 

were uttered, and innovations projected by the commons of 1604, which 
Elizabeth would have met with an angry message, and perhaps visited 
with punishment on the proposers James, however, was not entirely 
averse to some of the projected alterations, from which he hoped to 
denve a pecuniary advantage The two pnncipal gnevances were, pur- 
veyance and the incidents of military tenure The former had been 
restrained by not less than thirt>-six statutes, as the commons assert 
in a petition to the king , m spite of which the impressing of carts and 
carnages, and the exaction of victuals for the king’s use, at pnces far 
below the true value, and in quantity bejond what was necessary, con- 
tinued to prevail under authonty of commissions from the board of 
green cloth, and was enforced, m case of demur or resistance, by 
impnsonment under their warrant The purveyors, indeed, are 
descnbed as hving at free quarters upon the country, felling v\ oods 
without the owners’ consent, and commanding labour with little or no 
recompense. (Bacon’s Works, 1 624., Journals, 190 215) Purvey- 
ance was a very ancient topic of remonstrance , but both the inadequate 
revenues of the crotvn, and a supposed dignity attached to this royal 
right of spoil, had prevented its abolition from being attempted. But 
the commons seemed still more to trench on the pnde of our feudal 
monarchy, when they proposed to take away guardianship in chivalry , 
that lucrative tyranny , bequeathed by Norman conquerors, the custody 


' By one of these canons, all persons afiinnuig any of the thirty nine articles to be erroneous 
arc wcoi^nimcatcd ipso facto ^ conscqucntI> become incapable offing wntncsscs, of bucing 
for thcirdebts, S.c Neal, 428 But the courts of law disrcs^rdcd these iPso facto cxcoramu 
nications ^ 


corners Tracts, u 14 Journals, 199. 335 33S , Pari Hist 1067 It is here said, that a 
I rcsiraminj; txwmraunicanons passed into a law, which does not appear to be true, though 
J^cs himclf had objected to incir frequency I cannot trace such a bill m the journals 
^iond the wmmiticc, nor is it in the sututc book The fact is, that the long desired the 
^ subject with the convocation, which they justlv deemed unpreceden cd, 

oficicd to confer wnth the bishops, as lords of ijaroa* 
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of every mihtaiy tenant’s estate until he should arrive at twenty-one, 
without accounting for the profits This, among other grievances, was 
referred to a committee, in which Bacon took an active share They 
obtained a conference on this subject with the lords, who refused to 
agree to a bill for taking guardianship in chivalry away, but offered to 
join in a petition for that purpose to the king, since it could not be 
called a wrong, having been patiently endured by their ancestors as 
well as themselves, and being warranted by the law of the land In 
the end the lords advised to drop the matter for the present, as 
somewhat unseasonable m the king’s first parliament (Commons’ 
Journals, 150, etc ) 

In the midst of these testimonies of dissatisfaction with the civil and 
ecclesiastical administration, the house of commons had not felt much 
willingness to greet the new sovereign with a subsidy No demand 
had been made upon them, far less any proof given of the king’s 
exigencies , and they doubtless knew by experience, that an obstinate 
determination not to yield to any of their wishes would hardly be 
shaken by a liberal grant of money They had even passed the usual 
bill granting tonnage and poundage for life, with certain reservations 
that gave the court offence, and which apparently they aftenvards 
omitted But there was so little disposition to do any thing further, 
that the king sent a message to express his desire that the commons 
would not enter upon the business of a subsidy, and assunng them 
that he would not take unkindly their omission By this artifice, which 
was rather transparent, he avoided the not improbable mortification of 
seeing the proposal rejected Qoumals, 246 ) 

The kin^s discontent at the proceedings of this session, which he 
seems to have pretty strongly expressed m some speech to the com- 
mons, that has not been recorded, (Journals, 230), gave nse to a very 
remarkable vindication, prepared by a committee at the house’s com- 
mand, and entitled “A Form of Apology and Satisfaction to be de- 
livered to his Majesty,” though such may not be deemed the most 
appropriate title It contains a full and pertinent justification of all 
those proceedings at which James had t^en umbrage, and asserts, 
with respectful boldness, and in explicit language, the constitutional 
rights and liberties of parliament If the English monarchy had been 
reckoned as absolute under the Plantagenets and Tudors, as Hume 
has endeavoured to make it appear, the commons of 1604 must have 
made a surprising advance m their notions of freedom since the king’s 
accession Adverting to what they call the misinformation openly 
dehvered to his majesty m three things , namely, that their privileges 
were not of right, but of grace only, renewed every parhament on 
petition , that they are no court of record, nor yet a court that can 
command view of records , that the examination of the returns of ^v^ts 
for knights and burgesses is without their compass, and belonging to 
the chancery assertions, they say, “ tending directly and apparently to 
the utter overthrow of the very fundamental privileges of our house, 
and therein of the rights and liberties of the whole commons of your 
realm of England, which they and their ancestors, from time imme- 
monal, have undoubtedly enjoyed under your majesty’s most noble 
progenitors,” and against which they expressly protest, as derogatory 
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m the highest degree to the true dignity and authority of parhament, 
desiring “ that such their protestations might be recorded to all 
posterity,” they maintain, on the contrary, “ i That their privileges 
and liberties are their right and uihentance, no less than their veiy 
lands and goods 2 That they cannot be withheld from them, denied 
or impaired, but with apparent wrong to the whole state of the realm 
3 That their making request, at the beginning of a parliament, to 
enjoy their pnvilege, is only an act of manners, and does not weaken 
their nght 4, That their house is a court of record, and has been ever 
so esteemed. 5 That there is not the highest standing court in this 
land that ought to enter mto competition, either for dignity or authonty, 
with this high court of parliament, which, ivith his majesty's royal 
assent, gives law to other courts, but from other courts receives neither 
laws nor orders 6 That the house of commons is the sole proper 
judge of return of all such ivnts, and the election of all such members 
as belong to it, without which the freedom of election were not entire ” 
They aver that in tins session the privileges of the house have been 
more universally and dangerously impugned than ever, as they suppose, 
since the beginnings of parliaments That in regard to the late queen's 
sex and age, and much more upon care to avoid all trouble, which by 
wicked practice might have been drawn to impeach the quiet of his 
majesty's nght in the succession, those actions were then passed over 
which they hoped m succeeding times to redress and rectify, whereas, 
on the contrary, in this parliament, not pnvileges, but the whole free- 
dom of the parhament and realm had been hewed from them “ What 
cause,” they proceed, “ we, your poor commons, have to watch over 
our pnvileges is manifest m itself to all men. The prerogatives of 
pnnces may easily and do daily grow The privileges of the subject 
are for the most part at an everlasting stand They may be by good 
providence and care preserved , but being once lost, are not recovered 
but wth much disquiet" They then enter in detail on the vanous 
matters that had arisen during the session, — the business of Goodwun’s 
election, of Shirley’s arrest, and some smaller matters of pnvilege to 
which my limits have not permitted me to allude. “ We thought not,' 
speaking of the first, “ that the judges' opinion, which yet in due place 
we greatly reverence, being delivered what the conunon law was, which 
extends only to infenor and standing courts, ought to bnng any pre- 
judice to this high court of parhament, whose power being abov e the 
law IS not founded on the common law, but have their rights and 
pnvileges peculiar to themselves,” They vindicate their endeavours 
to obtain redress of religious and public gnevances “ Your majesty 
would be misinformed," they tell him, “ if any man should dehver that 
the kings of England have any absolute power in themselves, either to 
alter religion, which God defend should be in the pow er of any mortal 
man whatsoever, or to make any laws concerning the same, otherwise 
than as in temporal causes, by consent of parhamenL We have and 
shall at all times by our oaths acknowledge, that your majesty is sove- 
reiga lord and supreme governor m both." ^ Such was the voice of the 
English commons in 1604, at the commencement of that great conflict 

ffo*" Petyti Jus ParUaracntanum, the earliest book, as far as I know, 
^crc Uus important document isprcujcirvcd The cutr> 0° tlic Journals, p 243 ^ coatams oalT 
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Charatierisiu Letter of Jacobus Rex, 

• 

for their liberties, which is measured by the line of the house of Stuart 
But It IS not certain that this apology was ever dehvered to the king, 
though he seems to allude to it in a letter written to one of his ministers 
about the same time-^ 

The next session, which is remarkable on account of the conspiracy 
of some desperate men to blow up both houses of parliament with gun- 
powder on the day of their meeting, did not produce much worthy of 
our notice A bdl to regulate, or probably to suppress, purveyance 
was thrown out by the lords The commons sent up another bill to 
the same effect, which the upper house rejected without discussion, by 
a rule then perhaps first established, that the same bill could not be 
proposed twice in one session,* They voted a liberal subsidy, which 
the king, who had reigned three years without one, had just cause to 
require For though he had concluded a peace with Spam soon after 
his accession, yet the late queen had left a debt of 400,000/, and other 
charges had fallen on the crown But the bill for this subsidy lay a 
good while in the house of commons, who came to a vote that it should 
not pass till their list of grievances was ready to be presented No 
notice was taken of these till the next session beginning m November, 
1606, when the king returned an answer to each of the sixteen articles 
in winch matters of grievance were alleged. Of these the greater part 
refer to certain grants made to particular persons in the nature of 
monopolies , the king either defending these in his answer, or remitting 
the parties to the courts of law to try their legality The principal 


the first paragraph Hume and Carte appear to have been ignorant of it It is just alluded 
to by Rapin 

It was remarked that the attendance of members m this session nos more frequent than had 
ever been known, so that fresh seats were required Joumab, 141 

1 “ My faithful 3, such is now my misfortune, as I must be for this ume secretary to the 
devil in answenng your letters directed unto him That the entering now into the matter of 
the subsidy should be deferred until the council s next meeting ivith me I think no ways con 
venient, especially for three reasons First, ye sec it has bin already longest delayd of any 
thing, and yet yee see the lower house are ever the longer the further from it and (as in every 
thing that concerns mee) delay of time does never turn them Cowards mee, but, by the con- 
trary, every hour breedech a new tnck of contradiction amongst them, and every day produces 
new matter of sedition, so fertile are tlieir brains in ever buttering forth venome Next the 
Parlt IS now so very near an end, as this matter can suffer no longer delay And thirdly, if 
this be not granted unto before they receive my answer unto their petition, it needs never to 
be moved, for the will of man or angel cannot devise a pleasing answer to their proposition, 
except I should pull the crown not only from ray own head, but abo from the head of all those 
that shall succeed unto mee, and lay it down at their feet. And that freedom of uttenng my 
thoughts, which no extremity, strait nor peril of my life could ever bereave mee of in time past, 
shall now remain ivith me, as long as the soul shall noth the body And as for the Reserva- 
tions of the Bill of Tonnage and Poundage, yee of the Upper House must out of your Love 
and Discretion help it agara or othenvise they will m this, as m all thmgs ebe that concern mee, 
wrack both me and all my Postenty Ye may impart this to little to ana bigg Suffolk And 
so Farewell from my ivildemesse, I had rather hvc m (as God shall judge me) like an Her- 
mite in this Forrest, than be a King over such a People as the pack of Puritans are that over- 
rules the lower house 


“ MS penes antorem " 

I cannot tell who is addressed m this letter by the numeral 3 perhaps the earl of Dunbar. 
By 10 we must doubtless understand Salisbury 
* Pari Hist Joumab, 274 278 , &c In a conference with the lords on this bill, Mr Hare, 
a member, spoke so warmly, as to give their lordships offence, and to meur some reprehension 
" You would have thought " says sir Thomas Hoby, m a manuscript letter in the museum, 
“ that Hare and Hyde represented two tnbunes of the people ” But the commons resented 
this mfnngement on their privileges, and after quotmg that Mr Hare did not err in his employ- 
ment m the committee with the lords, sent a message to inform the other house of their vote 
and to request that they “would forbear hereafter any taxations and reprehen«ons m then 
conferences ’ Journab, 20th and 22nd Feb 
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business of this third session, as it had been of the last, was James’s 
favourite scheme of a perfect union between England and Scotland. 
It may be collected, though this was never explicitly brought forward, 
that his views extended to a legislative incorporation ^ But in all the 
speeches on this subject, and especially his own, there is a want of 
distinctness as to the object proposed He dwells continually upon 
the advantage of unity of laws, yet extols those of England as the best, 
which the Scots, as was evident, had no inclination to adopt. Where- 
fore then was delay to be imputed to our English parliament, if it 
waited for that of the sister kingom ? And what steps were recom- 
mended towards this measure, that the commons can be said to have 
declined, except only the natui^ization of the ante-nati, or Scots born 
before the king’s accession to our throne, which could only have a 
temporary effect Yet Hume, ever prone to eulogize this monarch at 
the expense of his people, while he bestows merited praise on his 
speech in favour of the union, which is upon the whole a well-wntten 
and judicious performance, charges the parliament with prejudice, 
reluctance, and obstinacy The code, as it may be called, of inter- 
national hostility, those numerous statutes treating the northern in- 
habitants of this island as foreigners and enemies, were entirely 
abrogated And if the commons, while both the theory of our own 
constitution was so unsettled, and its practice so full of abuse, did not 
precipitately give in to schemes that might create still further difficulty 
in all questions between the crown and themselves, schemes too which 
there was no imperious motive for carrying into effect at that juncture, 
we may justly consider it as an additional proof of their wisdom and 
public spirit Their slow progress, however, in this favourite measure, 


> Journals, 316 An acute historical cntic doubts whether James aimed at an union of 
legislatures, though suggested by Bacon Lamg’s Hist of Scotland, 111 17 It is certain that 
his own speeches on the subject do not mention this , nor do I know that it was ever distmctly 
brought fonvard by the government , yet it is hard to see how the incorporation could have 
been compete without it. Bacon not only contemplates the formation of a single parliament, 
but the alterations necessary to give it effect, voh i p 638 , suggesting that the previous 
commission of lords of articles might be adopted for some though not for all purposes This of 
itselfwas a sufiiaent justification for the dilatonness of the English parliament. Norwerethe 
common lawyers, who sat in the house, much better pleased with Bacon’s schemes forremodel- 
hng all our laws See his speech, vol 1 p 654 , for naturalizing the antenati In this, he 
asserts the kingdom not to be fully peopled ‘ the territories of France, Italy, Flanders, and 
somp parts of Germany, do in equal space of ground bear and contain a far greater quantity of 
Mople, if they w.-re mustered by the poll ” and even goes on to assert the population to have 
been more considerable under the heptarchy an absurdity, and which he could not believe 
* It was held by twelve judges out of fourteen in Cal vin s case, that the post nau or Scots 
bom after the lung's accession, were natural subjects of the king of England This is laid 
doivn and irresistibly demonstrated, by Coke, then chief justice, with his abundant legal learn- 
ing State Trials, vol 11 559 

It may be observed, that the highflymg creed of prerogative nungled itself intimately with 
this auction of naturalization , wruch was much argued on the monarchical prmciple of per- 
sonal allegiance to the sovereign, as opposed to the half republican theory that lurked m the 
contrary proposition " Allegiance,” sa^s lord Bacon, " is of a greater extent and dimension 
tnan laws or kingdoms, and cannot consist by the laws merely, because it began before Laws , 
tiftcr laws, and it um vigour when laws are suspended and have not had their 
lorcfc Id 596. So lord Coke " Whatsoever is due by the Law or constitution of man may 
Pc altered but natural legiance or obedience of the subject to the sovereign cannot be altered , 
ergo, na^al allegiance or obedience to the sovereign is not due by the law or constitution of 
man. 651. “ •' 

^ many doubtful positions scattered through the judgment in this famous case Its 
** j precedents, evanemg that the natives of Jersey, Guernsey, 

• ^menne, while these countries appertained to the Langs of England, 

though not in nght of Its crown, were never reputed aheni^ 
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wnich, though they could not refuse to entertain it, they endeavouied 
to defeat by interposing delays and impediments, gave much offence 
to the king, which he expressed m a speech to the two houses, with the 
haughtiness, but not the dignity of Elizabeth. He threatened them to 
live alternately m the tivo kingdoms, or to keep his court at York, and 
alluded, with peculiar acrimony, to certain speeches made in the house, 
wherein probably his own fame had not been spared ‘ “ I looked," he 
says, “ for no such fruits at your hands, such personal discourses and 
speeches, which of all other, I looked you should avoid, as not beseem- 
ing the gravity of your assembly I am your king , I am placed to 
govern you, and shall answer for your errors , I am a man of flesh and 
blood, and have my passions and affections as other men, I pray you, 
do not too far move me to do that which my power may tempt me 
unto " (Commons' Journals, 366 ) “ 

It is most probable, as expenence had shown, that such a demonstra- 
tion of displeasure from Elizabeth would have ensured the repentant 
submission of the commons But within a few years of the most 
unbroken tranquillity, there had been one of those changes of popular 
feeling, which a government is seldom observant enough to watch. 
Two spnngs had kept in play the machine of her administration, 
affection and fear, attachment arising from the sense of dangers 
endured, and glory achieved for her people, tempered, though not 
subdued, by the dread of her stern courage ana vindictive rigour For 
James not a particle of loyal affection lived in the hearts of the nation, 
while his easy and pusiUammous, though cholenc disposition, had 
gradually diminished those sentiments of apprehension which royal 
frowns used to excite The commons, after some angry speeches, 
resolved to make know n to the king through the speaker their desire, 
that he would listen to no private reports, but take his information of 
the house’s meaning from themselves, that be would give leave to such 
persons as he had blamed for their speeches to clear themselves in his 
hearing, and that he would by some gracious message make known 
his intention that they should deliver their opinions with full liberty, 
and wthout fear The speaker next day communicated a slight 
but civil answer he had received from the king, importing his wish to 
preserve their pnvileges, especially that of liberty of speech. (Commons’ 
Journals, p 370) This, however, did not prevent his sending a 
message a few days afterwards, commenting on their debates, and on 
some clauses they had introduced mto the bill for the abolition of all 
hostile laws (P 377) And a petition havmg been prepared by a 
committee under the house’s direction for better execution of the laws 
against recusants, the speaker, on its being moved that the petitior be 

1 The house had lately expelled sir Chnstopher Pigott for reflecting on the Scots nation m a 
speech Journals, r3th Feb 1607 

* Thejoumals arc full of notes of these, long discussions about the union in 1604, 1606, 1607, 
and even 1610 It is easy to perceive a jealousy that the prerogative by some means or other 
would be the ^piner Thevery change of name to Great Bntam was objected to One said, 
we cannot legislate for Great Britain, p 186 Another, with more astonishing sagacity, feared 
that the king might succeed, by what the lawyers call remitter, to the prerogauves of the 
Bntish kings before Juhus Caesar, which would supersede llagna Charta, p 185 

James took the utlc of kmg of Great Britain in the second year of his reign Lord Bacon 
drew a well wntten proclamation on that occasion Bacon, i 6ai Rymer, xvi 603. But (t 
was not long aftenvards, abandoned 
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read, said that his majesty had taken notice of the petition as a thing 
belonging to himself, concermng w’uch it was needless to press him 
This interference pro\ oked some members to resent it, as an infringe- 
ment of their liberties The speaker replied that there were many 
precedents m the late queen’s time, where she had restrained the 
house from meddling in politics of divers kinds Tlus, as a matter of 
fact, was too notonous to be denied A motion was made for a com- 
mittee “to search for precedents of ancient as well as later times, that 
do concern any messages from the sovereign magistrate, king or queen 
of this realm, touching petitions offered to the house of commons.” 
The king now interposed by a second message, that, though the 
petition were such as the like had not been read in the house, and 
contained matter whereof the house could not properly take knowledge, 
yet if they thought good to have it read, he was not against the 
reading And the commons were so well satisfied with this concession, 
that no further proceedings were had, and the petition, says the 
journal, was at length, with general liking, agreed to sleep It con- 
tained some strong remonstrances against ecclesiastical abuses, and in 
favour of the deprived and silenced puritans, but such as the house 
had often before in various modes brought forw'arcL (Commons’ 
Journals, p 384.) 

The ministry betrayed, in a still more pointed matter, their jealousy 
of any interference on the part of the commons with the conduct of 
public aPairs in a business of a different nature The pacification 
concluded with Spain in 1604, very much agamst the general wish,^ 
had neither removed all grounds of dispute between the go\emments, 
nor allayed the dislike of the nations Spain advanced in that age 
the most preposterous claims to an exclusive navigation beyond the 
tropic, and to the sole possession of the American comment, while 
the Enghsh merchants, mindful of the lucrative adventures of the 
queen’s reign, could not be restrained from trespassing on the nch 
harvest of the Indies by contraband and sometimes piratical voyages 
These conflicting interests led of course to mutual complaints of 
mantime tjranny and fraud, neither hkely to be ill founded, where 
the one party was as much distinguished for the despotic exercise of 
vast power, as the other by boldness and cupidity It was the pre- 
vailing bias of the lung’s temper to keep on fnendly terms with Spain, 
or rather to court her with undisguised and impolitic partiality ^ But 
this so much thwarted the prejudices of his subjects, that no part 
perhaps of his administration had such a disadvantageous etfect 
on his popularitj The merchants presented to the commons, in 
this session of 1607, a petition upon the grievances they sustained 

* Jamci entertained the stranse nonon that the w-ar vnth Spain ceased by his acces_oa to 
lac throne By a proclamation dated 330! June, 1603, he penniia his subjects to keep such 
ships as had beea captured by them before the aith \pnl, but erdets all rnk en siacc to be cc- 

the owTicrs Rjmer, x\u 516. He had been used to call the Dutch rebcL, and was 
probably Lept with diQculty by Cecil from di^plajan^ his poruality :»till more outiajrcously 
Carte, lu 7x4 AU the couaal, except this minister, are sa.d to have been favourable to peace 
Id. Q-^ 

* '*^1 fi- 100 15^ Birch's Negoua ions of Edmondes If we may Leheve 

sir tmajici Corawallis our atahaswidor at Madnd, ** Hcgland never lotkt such aa opportunity 
01 w imuns and wealth, as rclmquishins the war ** I'he Spaniards \ erw Oito 11 hc*i 

aovr ;^>cacc could have beta obtained oa su^ advanta^coas conditiODis \Via vovd , p 75 

*5 
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from Spam, entering into such a detail of alleged ciuelties as was 
likely to exasperate that assembly. Nothing, however, was done for a 
considerable time, when, after receiving the report of a committee on 
the subject, the house prayed a conference with the lords They, 
who acted in this and the preceding session as the mere agents of 
government, intimated m their reply, that they thought it an unusual 
matter for the commons to enter upon, and took tjme to consider about 
a confeience After some delay this was granted, and sir Francis 
Bacon reported its result to the lower house The earl of Salisbury 
managed the conference on the part of the lords The tenor of his 
speech, as reported by Bacon, is very remarkable After discussing 
the ments of the petition, and considerably extenuating the ivrongs 
imputed to Spam, he adverted to the circumstance of its being pre- 
sented to the commons The crown of England was invested, he said, 
with an absolute power of peace and war , and inferred, from a senes 
of precedents which he vouched, that petitions made m parliament, 
intermeddling with such matters, had gamed little success , that great 
inconveniences must follow from the pubhc debate of a king’s designs, 
which, if they take wind, must be frustrated , and that if parliaments 
have ever been made acquainted with matter of peace or war in a 
general way, it was either when the king and council conceived that it 
was material to have some declaration of the zeal and affection of the 
people, or else when they needed money for the charge of a war, m 
which case they should' be sure enough to he'ar of it , that the lords 
would make a good const! action of the commons’ desire, that it sprang 
from a forwardness to assist his majesty’s future resolutions, rather 
than a determination to do that wrong to his supreme power which haply 
might appear to those who were prone to draw evil inferences from 
their proceedings The earl of Northampton, who also bore a part m 
this conference, gave as one reason among others, why the lords could 
not concur m forwarding the petition to the crown, that the composition 
of the house of commons was m its first foundation intended merely to 
be of those that have their residence and vocation m the places for 
which theyserve,and therefore to have a private and local wisdomaccord- 
mg to that compass, and so not fit to examine or determine secrets of 
state, which depend upon such variety of circumstances , and although 
he acknowledged that there were divers gentlemen m the house of good 
capacity and insight into matters of state, yet that was the accident of 
the pel son, and not the intention of the place , and things were to be 
taken in the institution, and not m the practice The commons seem 
to have acquiesced in this rather contemptuous treatment Several 
precedents indeed might have been opposed to those of the earl of 
Salisbury, wherein the commons, especially under Richard II and 
Henry VI , had assumed a right of advising on matters of peace and 
war But the more recent usage of the constitution did not warrant 
such an interference It was however rather a bold assertion, that 
they were not the proper channel through which pubhc gnevances, 
ov those of so large a portion of the community as the merchants, 
ought to be represented to the throne ^ 

* Bacon,! 663 Journals, p 341 Carte says, on the authority of the French ambassador s 
despatches, th4t the mpiistry ^ecrepy put forward this petition of the cgminons in ordef to 
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Dunng the interval of two years and a half that elapsed before the 
conunencement of the next season, a decision had occurred in the court 
of exchequer, which threatened the entire overthrow of our constitution 
It had always been deemed the indispensable characteristic of a limited 
monarchy, however irregular and inconsistent might be the exercise of 
some prerogatives, that no money could be raised from the subject 
without the consent of the estates This essential pnnciple was settled 
m England, after much contention, by the statute entitled Confirmatio 
Chartarum, m the 2Sth year of Edward I More comprehensive and 
specific m Its expression than the Great Charter of John, it abolishes 
all “ aids, tasks, and prises, unless by the common assent of the realm, 
and for the common profit thereof, saving the ancient aids and pnses 
due and accustomed,” the king explicitly renouncing the custom he 
had lately set on wool Thus the letter of the statute and the history 
of the times conspire to prove, that impositions on merchandise at the 
ports, to which alone the word prises was applicable, could no more be 
levied by the royal prerogative after its enactment, than internal taxes 
upon landed or moveable property, known in that age by the appella- 
tions of aids and tallages But as the former could be assessed with 
great ease, and with no risk of immediate resistance, and especially as 
certain ancient customs were preserved by the statute,* so that a tiain 
of fiscal officeis, and a scheme of regulations and restraints upon the 
export and import of goods became necessary, it was long before the 
so\ ereigns of this kingdom could be induced constantly to respect this 
part of the law Hence several remonstrances from the commons 
under Edward III. against the maletolts or unjust exactions upon wool, 
by which, if they did not obtain more than a promise of eftectual re- 
dress, they kept up their claim, and perpetuated the recognition of its 
justice, for the sake of postenty They became powerful enough to 
enforce it under Richard II ,in whose time there is little clear evidence 
of illegal impositions , and from the accession of the house of Lancaster, 
It is undeniable that they ceased altogether The grant of tonnage and 
poundage for the king’s life, which from the time of Henry V was 
made m the first parliament of e\eiy reign, might perhaps be con- 
sidered as a tacit compensation to the crown for its abandonment of 
these irregular extortions 

Henry VII , the most rapacious, and Henry VIII , the most despotic 
of English monarchs, did not piesume to violate this acknowledged 
right The first who had again recourse to this means of enhancing 
the revenue was Mary, who, in the year 1557, set a duty upon cloths 
exported beyond seas, and afterwards another on the importation of 


ftii,htcn the Spnmsh court into milvingcompcnsauon to the merchant, wherein the> sncceedi.d 
111 7M This IS rendered verj imnrobahle b> Salu.bur> s behaviour It was Cartes niftihe 
to rely too much on the despatches he was permitted to read in the Depot des Aftaires 

be deceived by rumours in a country of 
which he has in general too lilUe knowledge to correct ihem. 

^ ^ duty on wool, woolfelU, and leather^ called magna, or sometimes antiqua cus- 

tiima, which IS said m D>cr to have been by prcscnption, and by the barons m liatcs's 10 
nave bcca imposed by the king's prerogative As existed before the 25th Edward I , u is 
not V CO n^tcnal whether it were so uuposed, or granted by parliament During the disciu*- 
sioij, nowever, which took place m 16x0 a record was discovered of 3 Edw I proving it to 
ruive been granted par tous Ics grau tz del rcalme, par Li pn^ dcs comuncs des marchantsde 
tout tnj,icierrc Hale, i,c 5 Ihc pruaigc oi wmca, or duty of two tons from cverv vessel u 
CO isiaerably mere ancient , but how the crown came by tms nght docs cot appear 

iS ♦ 
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French wines The former of those was probably defended by arguing, 
that there was aheady a duty on wool, and if cloth, which was wool 
manufactured, could pass free, there would be a fraud on the revenue 
The merchants, however, did not acquiesce in this arbitrary imposition, 
and as soon as Elizabeth’s accession gave hopes of a restoration of 
English government, they petitioned to be released from this burthen 
The question appears, by a memorandum m Dyer’s Reports, to have 
been extra-judicially referred to the judges, unless it were rather as 
assistants to the privy council that their opinion was demanded This 
entry concludes abruptly, without any determination of the judges ’ 
But we may presume, that if any such had been given m favour of the 
crown, it would have been made public And that the majority of the 
bench would not have favoured this claim of the crown, we may strongly 
presume from their doctrine in a case of the same descnption, wherein 
they held the assessment of treble custom on aliens for violation of 
letters patent to be absolutely against the law ^ The administration 
however, would not release this duty, which continued to be paid under 
Elizabeth She also imposed one upon sweet wines We read of no 
complaint in parliament against this novel taxation , but it is alluded 
to by Bacon m one of his tracts during the queen’s reign, as a grievance 
alleged by her enemies He defends it, as laid only on a foreign mer- 
chandize, and a delicacy which might be forborne (Bacon, i 521 ) 
But considering Elizabeth’s unwillingness to require subsidies from the 
commons, and the rapid increase of foreign traffic during her reign, it 
might be asked why she did not extend these duties to other commo- 
dities, and secure to herself no trifling annual revenue What answer 
can be given, except that, aware how little any unparliamentary levy- 
ing of money could be supported by law or usage, her ministers shunned 
to excite attention to these innovations which wanted hitherto the 
stamp of time to give them prescriptive validity?® 

James had imposed a duty of five shillings per hundredweight on 
currants, over and above that of two shillings and sixpence, which was 
gi anted by the statute of tonnage and poundage ^ Bates, a Turkey 

1 Dyer, fol 16s An argument of the great lawyer Flowden m this case of the queen’s In- 
creasing the duty on cloths is in the British Museum, Hargrave MSS 32 , and seems, as far 
as the difficult handwriting permitted me to judge, adverse to the prerogative 

2 rhis case I have had the good fortune to discover in one of Mr Hargrave’s MSS in the 
Museum, No 13a fol 66 It is in the handwriting of chief justice Hyde (temp Car i ), who 
has wntten m the margin “ This is the report of a case in my lord Dyer’s wntten original, 
but IS not m the pnnted books " The reader will judge for himself why it ivas omitted, and 
why the entry of the former case breaks off so abruptly “ Phihp and Mary granted to the 
town of Southampton that all malmsy wines should be landed at that port under penalty of 
paying treble custom Some merchants of Vemce having landed wines elsewhere, an inform- 
ation ivas brought against them in the eAcheqiier, i Eliz , and argued several times m the 

E resenee of all the judges Eight were of opimon against the letters patent, among whom 
Iyer and Catlm, chief justices, as well for the principal matter of restraint in the landing of 
malmsies at the will and pleasure of the merchants, for that it was against the laws, statutes, 
and customs of the realm, Magna Charta, c 30 9E3 14 E3 S5E3C.2 27 E3 

28 E3 aRaci and others as also m the assessment of treble custom, which is merely 
against the law , also the prohibition above said was held to be private, and not public But 
baron Lake e contra, and Browne J censmt, dehberandum And after, at an after meeting 
the same Easter term at Seijeants’ Inn, it was resolved as above And after by parliament, s 
Eliz. the patent was confirmed and affirmed against aliens " 

2 Hale^ Treatise on the Customs, part 3 ra Hargrave’s Collection of Law Tracts See 
also the preface by Hargrave to Bates’s case in the State Trials, where this most important 
question is learnedly argued 

‘ Ho had previously published letters patent, setting a duty of spe shdhoy* and eight penc? 
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merchant, having refused payment, an information was exhibited against 
him m the exchequer Judgment was soon given for the crown The 
courts of justice, it is hardly necessary to say, did not consist of men 
conscientiously impartial between the king and the subject , some cor- 
rupt with hope of promotion, many more fearful of removal, or awe- 
struck by the frowns of power ' The speeches of chief baron Fleming, 
and of baron Clark, the only two that are preserved m Lane's Reports, 
contain propositions still worse than their decision, and wholly sub- 
versive of all liberty “ The king's power,” it. was said, “ is double- 
ordinary and absolute , and these have several laws and ends That 
of the ordinary is for the piofit of particular subjects, exercised in 
ordinary courts, and called common law, which cannot be changed in 
substance without paihament The king's absolute power is applied 
to no particular person’s benefit, but to the general safety , and this is 
not directed by the rules of common law, but more properly teimcd 
pohey and government, varying according to his wisdom for the 
common good , and all things done within those rules are lawful The 
matter in question is matter of state, to be ruled according to policy by 
the king’s extraordinary power All customs (duties so called) are the 
effects of foreign commerce , but all affairs of commerce and all treaties 
with foreign nations belong to the king’s absolute power, he therefoie 
who has power over the cause, must have it also over the effect The 
sca-ports are the king's gates, which he may open and shut to whom 
he pleases ” The ancient customs on wine and wool are asserted to 
have originated m the king’s absolute power, and not m a grant of par- 
liament , a point, whether true or not, of no great importance, if it were 
acknowledged, that many statutes had subsequently controlled this 
prerogative But these judges impugned the authority of statutes 
deiogatory to their idol That of 45 E 3 c 4-, that no new imposition 
should be laid on wool or leather, one of them maintains, did not bind 
the king’s successors, for the right to impose such duties was a prin- 
cipal part of the crown of England, which the king could not dimmish 
They extolled the king’s giace m permitting the matter to be argued, 
commenting at the same time on the insolence shown in disputing so 
undeniable a claim Nor could any judges be more peremptory in 
resisting an attempt to overthrow the most established precedents, than 
were these barons of king James’s exchequer, in giving away those 
fundamental liberties in which every Englishman was inherited (State 
fiials, 11 371) 

The immediate consequence of this decision was a book of rates, 
published in July 1608, under the authority of the great seal, imposing 
heavy duties upon almost all merchandise ^ But the judgment of the 
court of exchequer did not satisfy men jealous of the crown’s encroach- 
ments. The imposition on currants had been already noticed as a 
grievance by the house of commons m 1606 But the king answ ered 
that the question \\as m a course for legal determination, rmd the 
commons themselves, which is worthy of remark, do not appear to have 






a l>ounJ m addition to two pence aheady payable, on tobacco 
1 ^ -o much hated Rymer, xvi 60a 

Hales A rcaiiie on the Customs These 'Vfccie perpetual, to be for ever hcicaftcr paid to 
Inc Unj and hia successors, on pain of his displeasure Suic rnah>, 481 
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entertained any clear persuasion that the impost was contrary to law 
(Journals, 295 297 ) In the session, however, which began in February 
1610, they had acquired new light by sifting the legal authonties, and, 
instead of submitting their opinions to the courts of law, which were 
m truth little worthy of such deference, were the more provoked to 
remonstrate against the novel usurpation those servile men had 
endeavoured to prop up Lawyers, as learned probably as most of the 
judges, were not wanting m their ranks The illegality of impositions 
t.ras shown in two elaborate speeches by Hakewill and Yelverton ’ 
And the country gentlemen, who, though less deeply versed in pre- 
cedents, had too good sense not to discern, that the next step would be 
to levy ta^es on their lands, were delighted to find, that there had been 
an old English constitution not yet abrogated, which would bear them 
out in their opposition When the king therefore had intimated by a 
message, and afterwards in a speech, his command not to enter on the 
subject, couched m that an ogant tone of despotism which this absurd 
prince affected,^ they presented a strong remonstrance against this 
inhibition, claiming “as an ancient, general, and undoubted right of 
parliament to debate freely all matters winch do properly concern the 
subject , which freedom of debate being once foreclosed, the essence of 
the liberty of parliament is withal dissolved For the judgment given 
by the exchequer, they take not on them to review it, but desire to 
know the reasons whereon it was grounded , especially as it was gene- 
rally apprehended that the reasons of that judgment extended much 
farther, even to the utter rum of the ancient liberty of this kingdom, 
and of the subjects’ right of property in their lands and goods” 
(Journals, 431 ) “The policy and constitution of this your kingdom 
(they say) appropriates unto the kings of this lealm, ivith the assent 
of the parliament, as well as the sovereign power of making laws, as 
that of taxing, or imposing upon the subjects' goods or merchandizes, 
as may not, without their consents, be altered or changed This is the 
cause, that the people of this kingdom, as they ever showed themselves 
faithful and loving to their kings, and ready to aid them, in all their 
Hist occasions, with voluntary contributions , so have they been ever 
careful to pieseive their own liberties and rights, when any thing hath 
been done to prejudice or impeach the same And therefore wnen their 
princes, occasioned either by their wars, or their over-great bounty, or 

I Mr Hakewill’s speech, though long, t\i!I repay the diligent reader’s trouble, as being a 
very luminous and masterly statement of this great argument State Trials, ii 407 fhe 
eatreme inferiority of Bacon, who sustained the cause ol prerogaUve, must be apparent to every 
one Id MS Su: John Davis makes somewhat a better defence his argument is, that the 
king may lay an embargo on trade, so as to prevent it entirely, and consequently may annex 
condibons to it Id 399 But to this it was ansivered, that the king can only lay a temporary 
embargo, for the sake of some public good, not prohibit foreign trade altogetiier 

As to the king^s prerogative of restraining forcim trade, see extracts from Hale’s MS 
Treatise de Jure Coronte, m Hargrave s Preface to Collection of Law Tracts, p xxx &.C. It 
seems to have been chiefly as to exportation of com 

* Allan's Memoirs of Janies I 1 350 This speech justly gave ollence “ The 21st of this 
present (Jlay, i6io)," saj s a correspondent of Sir Ralph Wmwood, " he made another speech 
to both tlie houses, but so little to their satisfaction that I hear it bred generally mucli discom- 
fort to see our monarchial power and royal prerorative strained so high, and made so trail 
scendent every way that if the practice should follow the positions, we are not likely to leave 
to our successors that fre*dom we received from our forefathers nor make account of any 
thmg we have longer than they list that govern " Wmwood, 111 175 The traces of t*' 
discontent appear in short notes of the debates Journals, p 430 



231 


Hallam’s Constitutional History of England 

oy any other necessity, have without consent of parliament set iinpo* 
sitions, either within the land, or upon commodities either exported or 
imported by the merchants, they have, in open parliament, complained 
of It, m that It was done without their consents and thereupon never 
failed to obtain a speedy and full redress, without any claim made by 
the kings, of any power or prerogative in that point And though the 
law of property be original, and carefully preserved by the common 
laws of this realm, which are as ancient as the kingdom itself, yet 
these famous kings, for the better contentment and assurance of their 
loving subjects, agreed, that this old fundamental nght should be fur- 
ther declared and established by act of parliament Wherein it is 
provided, that no such charges should ever be laid upon the people, 
without their common consent, as may appear by sundry records of 
former times We, therefore, your majest/s most humble commons 
assembled in parliament, following the example of this worthy case of 
our ancestors, and out of a duty of those for whom we serve, finding, 
that your majesty, without advice or consent of parliament, hath lately, 
m time ot peace, set both greater impositions, and far more m number, 
than any your noble ancestors did ever m time of war, have, with all 
humility, presumed to present this most just and necessary petition 
unto your majesty, that all impositions set without the assent of parlia- 
ment may be quite abolished and taken away, and that your majesty, 
in imitation likewise of your noble progenitors, will be pleased, that a 
law be made dunng this session of parliament, to declare Aat all 
impositions set, or to be set upon your people, their goods or mer- 
chandizes, save only by common consent m parliament, are and shall 
be void They proceeded accordingly, after a pretty long time oc- 
cupied m searching for precedents, to pass a bill taking away imposi- 
tions , which, as might be anticipated, did not obtain the concurrence 
of the upper house 

The commons had reason for their apprehensions This doctrine of 
the king’s absolute power beyond the law had become cuircnt with all 
who sought his favour, and especially with the high church party The 
convocation had in 1606 drawn up a set of canons, denouncing as 
erroneous a number of tenets hostile in their opinion to royal govern- 
ment These canons, though never authentically published till a later 
age, could not have been secret They consist of a series of proposi- 
tions or paragraphs, to each of which an anathema of the opposite 
error is attached , deducing the origin of government from the patn- 
archal regimen of families, to the exclusion of any popular choice In 
those golden days the functions both of king and pnest were, as they 
term it, “ the prerogatives of birthright ,” till the wckedness of man- 
kind brought m usurpation, and so confused the pure stream of the 
fountain with its muddy runnels, that we must now look to prescnption 
for that nght which we cannot assign to primogeniture Passive 
obedience in aU cases, without exception, to the established monarch is 
inculcated.^ 

* Sotners' Tracts, >ol ii 15a , m the Journals much shorter 

ln«e canons publisned m 1090 from a copy belonging to bishop Overall, with ban 
aett s irnpnroamr The utlcpaj^e nuis m an odd expression —“Bishop Overalls Convoca.- 
Uun Buck conccnans the Government of God’s Catholic Church and the Kingdoms of the 
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It IS not impossible that a man might adopt this theory of the oiiginal 
of government, unsatisfactory as it must appear on reflection, without 
deeming it incompatible with our mixed and limited monarchy But 
Its tendency was evidently in a contrary direction The king’s powei 
was of God, that of the parliament only of man, obtained perhaps by 
rebellion , but out of rebellion what nght could spnng ? Or were it 
even by voluntary concession, could a king alienate a divine gift, ano 
infringe the order of Providence ? Could his grants, if not in them 
selves null, avail against posterity, heirs like himself under the great 
feoffment of creation ? These consequences were at least plausible , 
and some would be found to draw them And indeed if they were 
never explicitly laid down, the mere difference of respect with which 
mankind could not but contemplate a divine and human, a pnmitive or 
paramount, and a derivative authoiity, would operate as a prodigious 
advantage m favour of the crown 

The real aim of the clergy m thus enormously enhancing the pre- 
tensions of the crown was to gain its sanction and support for their 
own Schemes of ecclesiastical junsdiction, hardly less extensive than 
had warmed the imagination of Becket, now floated before the eyes of 
his successor Bancroft He had fallen indeed upon evil days, and per- 
fect independence of the temporal magistrate could no longer be 
attempted , but he acted upon the refined policy of making the royal 
supremacy over the church, which he was obliged to acknowledge, and 
professed to exaggerate, the very instrument of its independence upon 
the law The favourite object of the bishops in this age was to render 
their ecclesiastical jurisdiction, no part of which had been curtailed m 
our hasty reformation, as unrestrained as possible by the courts of law 
These had been wont, down from the reign of Henry II , to grant 
writs of prohibition, whenever the spiritual courts transgressed their 
proper limits , to the great benefit of the subject, who would othenvise 
have lost his birthright of the common law, and been exposed to the 
defective, not to say iniquitous and corrupt procedure of the ecclesias- 
tical tnbunals But the civilians, supported by the prelates, loudly 
complained of these prohibitions, which seem to have been much more 
frequent m the latter years of Elizabeth and the reign of James, than 
in any other period Bancroft accordingly presented to the star- 
chamber, in ITO5, a series of petitions m the name of the clergy, which 
lord Coke has denominated Articuli Cleri, by analogy to some similar 
representations of that order under Edward II ^ In these it was com 
plained, that the courts of law interfered by continual prohibitions with 
a jurisdiction as established and as much derived from the king as 
their own, either in cases which were clearly within that jurisdiction's 

whole World ” The second canon Is as follows — " If any man shall affirm that men at the 
first ran up and down m woods and fields, &c , until they were taught by experience the neces 
sity of go\ emment and that therefore they chose some among themselves to order and rule 
the lest, giving them power and authority so to do and that consequently all civil power 
lunsdiction, and authonty, tvas first derived from the people and disordered multitude, or 
either is onginally sull m them or else is deduced by their consent naturally from them, and 
IS not Gods ordmance, onginally descendmg from him and depending upon him, he doth 
greatly err " P 3 

1 Coke s end Institute, dor Collier, 6B8 State Tnals, 11 131 See too an angry letter 01 
Bancroft, written about i6ti, (Strype’s Life of \Vhitgift, Append aay ), wherem he inveighs 
against tlie common lawyers and the parhamejit* 
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limits, or on the slightest suggestion of some mattei belonging to the 
temporal court It was hinted, that the whole course of granting pro- 
hibitions was an encroachment of the king’s bench and common pleas 
and that they could regularly issue only out of chancery To each ol 
these articles of complaint, extending to twenty-five, the judges made 
separate answeis in a rough, and, some might say, a lude style, but 
pointed and much to the purpose , vindicating in every instance their 
right to take cognisance of every collateral matter springing out of an 
ecclesiastical suit, and repelling the attack upon their power to issue 
prohibitions, as a strange presumption Nothing was done, noi, thanks 
to the firmness of the judges, could be done, by the council in thi” 
respect For the cleigy had begun by advancing that the king’s autho- 
nty was sufficient to reform what was amiss in any of his own courts, 
all jurisdiction spiritual and temporal being annexed to his crown 
But it was positively and repeatedly denied in reply, that any thing less 
^han an act of parliament could alter the course of justice estab- 
lished by law This effectually silenced the aichbishop, who knew how 
little he had to hope from the commons By the pretensions made for 
the chinch in this affair, he exasperated the judges, who had been 
quite sufficiently disposed to second all rigorous measures against the 
puritan ministers, and aggravated that jealousy of the ecclesiastical 
courts, which the common laivyers had long entertained 
An opportunity was soon given to those who disliked the civilians, 
that IS, not only to the common lawyers, but to all the patriots and 

? uritans in England, by an imprudent publication of a doctor Cowell 
his man, m a law dictionary dedicated to Bancroft, had thought fit 
to insert passages of a tenor conformable to tlie new creed of the 
king s absolute or arbitmiy power Under the title King, it is said — 
“ He is above the law by his absolute power , and though for the 
better and equal course in making laws he do admit the three estates 
unto council, yet this in divers learned men’s opinion is not of con- 
straint but of his own benignity, or by reason of the promise made 
upon oath at the time of his coronation And though at his corona- 
tion he take an oath not to alter the laws of the land, yet this oath 
notwithstanding, he may alter or suspend any particular law that 
seemeth hurtful to the public estate Thus much in short, because I 
have heard some to be of opinion that the laws are above the king ” 
And in treating of the Parliament Cowell obseries “Of these two 
one must be true, either that the king is above the parliament, that is, 
the positive laws of his kingdom, or else that he is not an absolute 
king And therefore though it be a merciful policy and also a politic 
mercy, not alterable without great peril, to make laws by the consent 
of the whole realm, because so no part shall have cause to complain of 
a partiality, yet simply to bind the pnnce to or by these laws were 
repugnant to the nature and constitution of an absolute monarchy ” 
It is said again, under the title Prerogative, that “ the king, by the 
custom of this kingdom, maketh no laws without the consent of the 
three estates, though he may quash any law concluded of by them ,” 
and that he “holds it incontrollable, that he king of England is an 
absolute king”' 

1 Cowell sInterpteUr, or Lav DiQUonary edit. 1607 *1 sc passasciarn expunged m the 
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Such monstrous positions from the mouth of a man of learning and 
conspicuous in his profession, who was surmised to have been insti- 
gated as well as patronised by the archbishop, and of whose book the 
king was reported to have spoken in terms of eulogy, gave very just 
scandal to the house of commons They sohcited and obtained a con- 
ference mth the lords, which the attorney-general, sir Francis Bacon, 
managed on the part of the lower house , a remarkable proof of his 
adroitness and pliancy James now discovered that it was necessary 
to sacrifice this too unguarded advocate of prerogative Cowell’s book 
was suppressed by proclamation, for which the commons returned 
thanks, with great joy at their victory * 

It IS the evident policy of every administration in dealing with the 
house of commons, to humour them in every thing that touches their 
pnde and tenaciousness of privilege, never attempting to protect any 
one who incurs their displeasure by want of respect This seems to 
have been understood by the earl of Sahsbury, the first English minister 
who, having long sat m the lower house, and become skilful in those 
arts of management which his successors have always reckoned so 
essential a part of their mystery He wanted a considerable sum of 
money to defray the king’s debts, which, on his coming into the office 
of loid treasurer after lord Bucliurst's death he found to amount to 
1,300,000/, about one third of which was still undischarged The ordi- 
nary expense also surpassed the revenue by 81,000/ It was impos- 
sible that this could continue, without involving the crown in such 
embarrassments as would leave it wholly at the mercy of parhament 
Cecil therefore devised the scheme of obtainmg a perpetual yearly 
revenue of 200,000/ , to be granted once for all by parliament ; and the 
better to incline the house to this high and extraordinary demand, 
he promised in the king’s name to give all the redress and satisfac- 
tion in his power for any gnevances that they might bnng forward. 
(Winwood, 111 123 ) 

This offer on the part of government seemed to make an opening for 
a prosperous adjustment of the differences which had subsisted ever 
since the king’s accession. The commons accordingly, postponing the 
business of a subsidy, to which the courtiers wished to give pnonty, 
brought forward a host of their accustomed grievances in ecclesiastical 
and temporal concerns The most essentird was undoubtedly that ol 
impositions, which they sent up a bill to the lords, as above mentioned, 
to take away They next complained of the ecclesiastical high com- 
mission court, which took upon itself to fine and imprison, powers not 
belonging to their jurisdiction, and passed sentence without appeal, 
mterfenng frequently with civil rights, and in all its procedure neglect- 
ing the ndes and precautions of the common law They dwelt on the 

later editions of this useful book What the author says of the wnt of prohibition, and the 
statutes of pnemumre, under these words was very invidious towards the common lawyers, 
treating sucn restraints upon the ecclesiastical jurisdicnon os necessary in former ageSt but now 
become useless since the annexation of the supremacy to the crown 
1 Commons* Journals, 339 , and aftcr^vards to 415 Ibc authors of a parliamentary lustory 
say there is no further mention of the business after tlie conference, overioolung the most im- 
portant circumstance, the king's proclamation suppressing the book, which>ct is mentioned by 
Kapin and Carte, though the latter makes a false and disingenuous excuse for Cowell Vol 
in p 798 Several passages concerning this affair occur in Wmwoods Memorials, to which 1 
refer the cunous reader Vol us pp 125 129. 131 r^d 137 145 
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late abuse of proclamations assuming the character of la^vs ‘^Amongst 
many other points of happiness and freedom,” it is said, “which jour 
majest/s subjects of this kingdom have enjoyed under your royal pro- 
genitors, kings and queens of this realm, there is none which they have 
accounted more dear and precious than this, to be guided and govenied 
by the certain rule of the law which giveth both to the head and mem- 
bers that which of nght belongeth to them, and not by any uncertain 
or arbitrary form of government, which, as it hath proceeded from the 
original good constitution and temperature of this estate, so hath it 
been the principal means of upholding the same, in such sort as that 
their kings have been just, beloved, happy, and glonous, and the 
kingdom itself peaceable, flounshing, and durable so many ages And 
the effect, as ivell of the contentment that the subjects of this kingdom 
have taken in this form of government, as also of the love, respect, 
and duty, which they have by reason of the same, rendered unto their 
princes, may appear in this, that they have, as occasion hath required, 
yielded more evtraordinary and voluntary contribution to assist their 
kings, than the subjects of any other known kingdom whatsoever Out 
of 3 iis root hath grown the indubitable right of the people of this 
kingdom, not to be made subject to any punishment that shall extend 
to their lives, lands, bodies, or goods, other than such as are ordained 
by the common laws of this land, or the statutes made by their com- 
mon consent in parliament Nevertheless, it is apparent, both that 
proclamations have been of late years much more frequent than here- 
tofore, and that they are extended, not only to the liberty, but also to 
the goods, inheritances, and livelihood of men , some of them tending 
to mter some points of the law, and make a new , other some made, 
shortly after a session of parliament, for matter directly rejected in the 
same session , other appointing punishments to be inflicted before 
lawful tnal and conviction , some containing penalties in form of penal 
statutes , some referring the punishment of offenders to courts of 
arbitrary discretion, which have laid heavy and gnevous censures upon 
the delinquents , some, as the pioclamation of starch, accompanied 
with letters commanding inquiry to be made against the transgressors 
at the quarter-sessions , and some vouching former proclamations to 
countenance and warrant the latter, as by a catalogue here under- 
w'ntten more particularly appeareth Ey reason whereof there is a 
general fear conceived and spread amongst your majesty’s people, that 
proclamations ivill, by degrees, grow up, and increase to tne strength 
and nature of law's , whereby not only that ancient happiness, freedom, 
ivill be much blemished (if not taken away) which their ancestors ha\ e 
so long enjoyed , but the same may also (in process of time) bring a 
new form of arbitrary government upon the realm and this their fear 
IS the more increased by occasion of certain books lately pubhshed, 
which ascribe a greater power ^to proclamations than heretofore had 
beenconceued to belong unto them, as also of the care taken to 
reduce all the proclamations made since >our majest\'’s reign into one 
\olume, and to pnnt them in such fonn as acts of parliament formerly 
have been, and still are used to be, which seemeth to imply a purpose 
to gu e them more reputation and more establishment than heretofore 
they ha\e had." (Somers’ Tracts, ii 162 State Tnals, n 519) 



Negotiations for giving ng the feudal Revenue 

They proceed, after a list of these illegal proclamations, to enumerate 
other grievances, such as the delay of courts of law m granting writs 
of prohibition and habeas corpus, the jurisdiction of the council of 
Wales over the four bordering shires of Gloucester, Worcester, Here- 
ford, and Salop, ^ some patents of monopolies, and a tax under the 
name of a licence recently set upon victuallers The king answered 
these remonstrances with emhty, making, as usual, no concession with 
respect to the ecclesiastical commission, and evading some of their 
other requests , but promising that his proclamations should go no 
further than was warranted by law, and that the royal licences to 
victuallers should be revoked 

It appears that the commons, deeming these enumerated abuses 
contrary to law, were unwilling to chaffer with the crown for the restitu- 
tion of their actual nghts There were, however, parts of the pre- 
rogative which they could not dispute, though galled by the burthen 
the incidents of feudal tenure and purveyance A negotiation was 
accordingly commenced and carried on for some time with the court, 
for abolishing both these, or at least the former The king, though he 
refused to part with tenure by knight’s service, which he thought con- 
nected ivith the honour of the monarchy, was induced, with some real 
or pretended reluctance, to give up its lucrative incidents, relief, primer 
seism, and wardship, as well as the right of purveyance But material 
difficulties recurred in the prosecution of this treaty Some were 
apprehensive, that the validity of a statute cutting off such ancient 
branches of prerogative might hereafter be called in question , especi- 
ally if the root from which they sprung, tenure in capite, should still 
remain The long’s demands too seemed exorbitant He asked 
200,000/ as a yearly revenue over and above 100,000/, at which his 
wardships were valued, and W'hich the commons were content to give 
After some days’ pause upon this proposition, they represented to the 
lords, %vith whom, through committees of conference, the whole matter 
had been discussed, that if such a sum were to be levied on those only 
who had lands subject to wardship, it w'ould be a burthen they could 
not endure , and that if it were imposed equally on the kingdom, it 
would cause more offence and commotion m the people than they 
could nsk. After a good deal of hagghng, Salisbury delivered the 
king’s final determination to accept 200,000/ per annum, which the 
commons voted to grant as a full composition for abohshing the nght 

1 The court of the council of Wales HTs creeled by statute 44 H 8 c 26 for that pnnci- 
pahty and Its inarches, with authority to deteruime such causes and matters as should be 
assi^ed to them by the king, ‘*as heretofore hath been accustomed and used ' which 
implies a previous existence of some such jurisdiction It was pretended that the four counties 
of Hereford, Worcester, Gloucester, and Salop were included within their authority as 
marches of Wales This was controverted in the reign of James by the inhabitauts of these 
counties, and on reference to the twelve judges according to lord Coke it was resolved that 
they were ancient Engbsh shires, and not within the jurisdiction of the council* of Wales 
** and yet,” he subjoins, “ the commission was not after refonned m all points as it ought to 
have been ” Fourth Inst 242 An elaborate argument in defence of the jurisdiction mav be 
found in Bacon, 11 122 And there are many papeis on ttus subject in Colton IVISS Vitemus, 
c 1 The complaints of this enactment had bjgun in the time of Elizabeth It was alleged 
that the four counties had been reduced from a very disorderly state to tranquiihty by mean« 
of the council s jurisdiction But if this were true it did not furnish a reaaon for continuing 
to exclude them from the general privileges of the common law, after the necessity 
had ceased. The 'dung, however, was determined not to concede this point Carte, 
ui 794 
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of wardship, and dissolving the court that managed it, and for taking 
away all purveyance , with some further concessions, and particularly, 
that the king’s claim to lands should be bound by sixty years’ pre- 
scription Two points yet remained, of no small moment , namely, 
by what assurance they could secure themselves against the king’s 
prerogative, so often held up by court lawyers as something uncontrol- 
lable by statute, and by what means so great an imposition should be 
levied , but the consideration of these was reserved for the ensuing 
session, which was to take place m Octooer ' They were prorogued m 
July till that month, having previously granted a subsidy for the king’s 
immediate exigencies On their meeting again, the lords began the 
business by requesting a conference with the other house about the 
proposed contract But it appeared that the commons had lost their 
disposition to comply Time had been given them to calculate the 
disproportion of the terms, and the perpetual burthen that lands held 
by Imighfs service must endure They had reflected too on the king’s 
prodigal humour, the rapacity of the Scots m his service, and the pro- 
bability that this additional revenue would be wasted without sustain- 
ing the national honour, or preventing future applications for money 
They saw that after all the specious promises by which they had been 
led on, no redress was to be expected as to those gnevances they had 
most at heart , that the ecclesiastical courts would not be suffered to 
lose a jot of their jurisdiction, that illegal customs were still to be levied 
at the out-ports, that proclamations were still to be enforced like acts 
of parliament Great coldness accordingly was displayed m their pro- 
ceedings , and m a short time, this distinguished parliament, mter 
sitting nearly seven years, was dissolved by proclamation ^ 

It was now perhaps too late for the king, by any reform or concession, 
to regain that public esteem which he had forfeited Deceived by an 
ovenveenmg opinion of his own learning, which was not inconsiderable, 
of his general abilities, which were far from contemptible, and of his 
capacity for government, which was very small, and confirmed m this 
delusion by the disgraceful flattery of his courtiers and bishops, he 
had wholly overlooked the real difflculties of his position , as a foreigner, 
rather distantly connected ivith the royal stock, and as a native of a 
hostile and hateful kingdom, come to succeed the most renowned of 
sovereigns, and to grasp a sceptre which deep policy and long experi- 
ence had taught her admirably to wield * The people were proud of 
martial glory, he spoke only of the blessing of the peace-makers , they 

> Commons’ Journals for 1610, passim Lords’ Journals, 7lh May, et post. Pari Hist zi2^ 
ctpoit Eicon, I 676 Wnwoou, in 1x9 ct post. 

f It appears by a letter of the king m Murdcii’s State Papers, p 813., that some indecent 
allusions to himself in the house of commons had imtatcd mm ^ Wherein ue ha%e misbe- 
^\cd ourselves, we know not, nor we can never yet Icam but sure we arc, wc may say with 
Bcllamiiu m bis book, that in aU the lower houses these seven years past, espeaily tlicse tvvo 
last sessions, Ego pun,sOr ego carpor Our fame and actions have been toss^ like tcnnis- 
balU among them and all that spite and malice durst do to disgrace and inflame us hath been 

he short, this lower house by their behaviour have perilled and annoyed our healili 
wounded our rcnutaiion, emboldened all ill natured people, encroached upon many of our 
privileges and plagued our people wjtn their de!a>i». It on)^ resteth now, that } ou labour all 
think, bc^t to the repairing of our estate ” 

queen,” sa> s lord Thomas Howard, m a letter, “ did talk of her subjects* love and 
anccUon and m good truth she aimed well ourkuig talkeihof his subjects* fear and subjection, 
^nu ncrem 1 trunk, he dpih wrjl too, as long as it holdcth good,” Nug® Anuejux, 1 395. 



338 Dtatk of Prince Henry ^ and of Lord Salisbury, 

abhorred the court of Spam, he sought Us friendship , they asked fof 
indulgence for scrupulous consciences, he would bear no deviation from 
conlormity , they wnthed under the yoke of the bishops, whose power 
he thought necessary to his own , they were animated by a persecuting 
temper towards the catholics, he was averse to extieme ngour , they 
had been used to the utmost frugality m dispensing the public treasures, 
he squandered it on unworthy favouiites, they had seen at least 
CKtenor decency of morals prevail in the queen’s court, they now heard 
only of Its dissoluteness and extravagance,' they had imbibed an 
exclusive fondness for the common hw as the source of their liber- 
ties and privilege , his churchmen and couiticis, but none more than 
himself, talked of absolute power and the imprescriptible rights of 
monarchy * 

James lost m 161 1 his son prince Henry, and in 1613 the lord 
treasurer Salisbury He showed little regret for the former, whose 
high spirit and great popularity afforded a mortifying contrast , espe- 
cially as the young prince had not taken sufficient pains to disguise his 
contempt for his father ^ Salisbury was a very able man, to whom 
perhaps his contemporaries did some injustice The ministers of 
weak and wilful monarchs are made answerable for the mischiefs they 
are compelled to suffer, and gam no credit for those they prevent. 
Cecil had made personal enemies of those who had loved Essex or 
admired Raleigh, as well as those who looked invidiously on his eleva- 
tion It was believed that the desire shown by the house of commons ' 
to abolish the feudal wardships, proceeded in a great measure from the 
circumstance tint this obnoxious minister was master of the court of 
wards , an office both lucrative and productive of much influence 
But he came into the scheme of abolishing it with a readiness that did 
him credit His chief praise, however, was his management of conti- 
nental relations The only minister of James's cabinet who had 
been trained in the councils of Elizabeth, he retained some of her 
jealousy of Spam, and of her regard for the protestant interests The 
court of Madrid, aware both of the king’s pusillanimity, and of his 
favourable dispositions, affected a tone m the conferences held m 1604 
about a treaty of peace, which Elizabeth would have resented in a 
very different manner * On this occasion, he had not only deserted 

' Tlie court of James I was incomparably the most disgraceful scene of profligacy which 
this country has ever witnessed equal to that of diaries II in the laxity of female virtue, 
and without any sort of parallel in some other respects. Gross drunkenness is imputed even to 
some of the ladies who acted m the court pageants, Nugx Antiqux, 1 348, which Mr 
Gifford, who seems absolutely enraptured witli this ago and its nunners, might as well have 
remenbered Life of Ben Jonson, p 331, &.c The king's profligacy is notorious 

» “ It IS atheism and blasphemy,” he says, in a speech made in the slat chamber, 1616, " to 
dispute what God can do , good Chnstiaiis content themselves witli Ins will revealed in his 
word , so It IS presumption and high contempt m a subject to dispute what a king can do, or 
say that a king cannot do this or that " King James’s Works, p 357 

It is probable that his familiar conversation was full of this rodomontade, disgusting and con 
tenlptible from so wretched a pedant, as well as oflensive to the indignant ears of those who 
knew and valued their liberties The story of bishops Ncilc and Andrews is far too trite for 
repetition 

4 Carte, 111 747 Birch’s Life of P Henry, 403 Rochester, three days after, directed sir 
Thomas Ldmondes at Pans to commence a n^otiation for a mamage between prince Charles 
and tlie second daughter of the late king of France But the ambassador had more sense of 
decency, and declined to enter on such an affair at that moment 

‘ Winwood vol 11 Carte 111 749 Watsons Hist of Philip III , App In some passages 
ut this neggu-iuon, Cecil may appear not wholly to have deserved th? character I have given 
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the United Pre.-mces, but gave hopes to Spain that he inight, if thev 
persevered m their obstmac)’', taL^ part against them. Xor have I anv 
doubt that his blind attachment to that po>ver would have precipitated 
him into a ruinous conne'doTj if Cecil^s wisdom had not influenced bis 
councils- During this minister’s bfe, our foreign pohtics seem to have 
been conducted wntn as much nrmnessand prudence as his master’s 
temner vv ould alio v , the mediation of England was ol cons’derable 
sen ice m bnngmg about the great truce of tw elv e v ears betw een Spam 
and Holland in 1609 , and m the dispute wn-cn sprung up soon after- 
v.ards concemmg tne succession to the duchies of CIe.es and Juhers, 
a dispute .vhicn threatened to mmgle m arms the catholic and protest- 
ant parties throughout Europe,^ our councils were full of a vagour and 
promptitude unusual in this reign , nor did any thmg but the assassi- 
nation of Henry IV prev ent tne appearance of an Enghsn army in the 
Netherlands. It must at least be confessed that the kmg’s aiiairs, 
both at home and abroad, were far v.orse conducted after the death of 
the earl of Salisbury than before.- 

The admiDiStranon found an important disad’-antage, about this 
ume, m a sort of defection of sir Edward Coke (more usually called 
lord Coke), chief-jusnce of the kmgs bench, from the s’de of prero- 
ganve. He was a man of strong, though narrow, mtellect , confessedly 
the greatest master of English law that had ev er appeared , but proud 
and ov erbeanng, a flatterer and tool of the court nil he had obtained 
his ends, and ^ous to the nation for the brutal manner m which, as 
attome) -general, he had behaved towards sir Walter Raleigh on his 
trial In raising him to the post of chief-justice, the council had of 
course relied on findmg his unfathomable stores of precedent subseni- 
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240 j^ord Coke's Alienahon from the Court 

ent to their purposes But soon after his promotion, Coke, fiom 
various causes, began to steei a more independent course He was 
little formed to endure a competitor in his profession, and lived on ill 
terms both with the lord chancellor Egerton, and with the attornej 
general sir Francis Bacon Ihe latter had long been his rival and 
enemy Discountenanced by Elizabeth, who, against the importunity 
of Essex, had raised Coke over his head, that great and aspiring genius 
was now high m the kmg^s favour The chief justice affected to look 
down on him as one as inferior to him in knowledge of our mumcipal 
law, as he was superior m all other learning, and m all the philosophy 
of jurisprudence And the mutual enmity of these illustnous men 
never ceased till each in his turn satiated his revenge by the others 
fall Coke was also much offended by the attempts of the bishops to 
emancipate their ecclesiastical courts from the civil jurisdiction I 
have already mentioned the peremptory tone in which he repelled 
Bancroft's Articuh Cleri But as the king and some of the council 
rather favoured these episcopal pretensions, they were troubled by what 
they deemed his obstinacy, and discovered more and more that they 
had to deal with a most impracticable spirit 
It would be invidious to exclude from the motives that altered lord 
Coke’s behaviour in matters of prerogative his real affection for the 
laws of the land, which novel systems, broached by the churchmen and 
civilians, tlireatened to subvert ' In Bates’s case, which seems to have 
come m some shape extra-judicially before him, he had delivered an 
opinion m favour of the king’s right to impose at the out-ports , but so 
cautiously guarded, and bottomed on such different grounds from 
those taken by the barons of exchequer, that it could not be cited m 
favour of any fresh encroachments •" He now performed a great ser- 
vice to his country The practice of issuing proclamations, by way of 
temporary regulation indeed, but interfering with the subject’s hberty, 
m cases unprovided for by the parliament, had grown still more usual 
than under Elizabeth Coke was sent for to attend some of the council, 
who might perhaps have reason to conjecture his sentiments , and it was 
demanded whether the king, by his proclamation, might prohibit new 
buildings about London, and whether he might prohibit the making of 
starch from wheat This was during the session of parliament in i6io, 


1 “ On Sunday, before the king's going to Newmarket, (which, was Sunday last was a 
se nnight), my lord Coke and all the judges of the comxiioa law were before his majesty Co 
answer some complaints made by the civil lawyers for the general grunting of prolubitions 
I heard that the lord Coke, amongst other oflensive speech, should say to his majesty that his 
highness was defended by his laws At whicli saying, with other speech then used by the 
lora Coke, his majesty was ^ cry much oHcnded, and told him he spoke foolishly, and said that 
he Avas not defended by his Jaws, but by God and so gave the lord Coke, m some words, a 
very sharp reprehension, both for that and other things and wuhal told him that sir Thomas 
Crompton [judge of the admiralty] was ts good a man us Coke my lord Coke having then, 
by way of exception, used some speech against sir Thomas Crompton Had not my lord 
treasurer, most humbly on his knec^ used many good words to paaly his majesty, and to 
excuse that which had been spoken, it was thougnt his highness would have been mucli more 
offended In the conclusion, his majesty, by means of my lord treasurer, was well pacified, 
and gave a gracious countenance to all the other judges, and said he would mamtain me coitt' 
mon law " Lodge, lu 364 This letter is dated 25th Nov 1608, which showed how early 
Coke had begun to give offence by bis zeal for the law 
^ 12 Reports In his second Institute^ P 57 » wntten a good deal later, he speaks in a very 
different manner of Bates's case, and declares the judgment of the court of exchequer to oe 
'^Dtrary to law ^ 
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ind Nvith ' view to what answer the king should make to the commons* 
remonstrance against these proclamations Coke replied, that it was a 
matter of great importance, on which he would confer with his 
brethien 

“ The chancellor said, that every precedent had first a commence- 
ment, and he would advise the judges to maintam the power and pre- 
rogative of the kmg ; and in cases wherein there is no authont> and 
precedent, to leave it to the king to order m it according to his wisdom 
and for the good of his subjects, or otherwise the king would be no 
more than the duke of Venice, and that the king was so much 
restrained m his prerogative, that it was to be feared the bonds would 
be broken. And the lord pnvy-seal (Northampton) said, that the 
physician was not always bound to a precedent, but to apply his 
medicine according to the quality of the disease , and all concluded 
that It should be necessary at that time to confirm the king’s preroga- 
tive with our opinions, although that there were not any former pre- 
cedent or authonty m law , for every precedent ought to have a com- 
mencement To which I answered, that true it is that every precedent 
ought to have a commencement , but when authonty and precedent is 
wanting, there is need of great consideration before that any thing of 
novelty shall be estabhshed, and to provide that this be not against 
the law of the land , for I said that the king cannot change any part 
of the common law’, nor create any offence by his proclamation, which 
was not an offence before, without parliament But at this time I only 
desired to have a time of consultation and conference with my 
brothers.” This was agreed to by the council, and three judges, besides 
Coke, appointed to consider iL They resolved that the king, by his 
pioclamauon, cannot create any offence which was not one before , for 
then he might alter the law of the land m a high point , for if he may 
create an offence where none is, upon that ensues fine and impnson- 
ment It was also resolved that the king hath no prerogativ’e but what 
the law of the land allo\ 3 him. But the king, for the prev ention of 
offences, may by proclamation admonish all his subjects that they keep 
the laws and do not offend them, upon punishment to be inflicted by 
the law ; and the neglect of such proclamation Coke says, aggravates 
the offence- Lastlj, they resolved that if an offence be not punishabli* 
in the star-chamber, the prohibition of it by proclamation cannot make 
it so After this resolution, the report goes on to remark, no proclama- 
tion imposing fine and impnsonment was made ^ 

13 Reports. "Tlierc were cow ever, seieral proclamattoas afterwards to forbid building 
witbia two miles of Loudon, escep on old foundations, and in that case onli with brick or 
s one, under penalty of beins proceeded against by the attomej general m the star-ebamber 
R>mer, xvn 107 (t 6 i 3 ) (1019I, S07 (ifiar) London ncierthclcss increased iapidl>, 

which was b\ means of licences to build , theFrohibition being mtbis, as lananj other cases, 
enacted ebtedy for the sake of the dispensations 

James made Use of proclamatioas to mfrmge personal liberty m another respect He dis- 
used to see any country-gentlemen come up to London, where, it must be confessed, if we 
to what those proclamauons assert, and tbe memo rs of the age connnn, neither thej 0 vn 
bcha«our not that of them \nses and daughters, wno took the worst means of repairing ths 
tmn Urfircitravagance had caused, redounded to their honour ITie kings companson of 
them to sHijis in a ni, er and in the sea is well known S’!!!, in a coasamtional pomt of \aea 
wc mas Le startled a. ptoclaaiatioas commanding them to return to their couair> houses and 
maintain hospitably, on pain of condign punisliment Rjmer, ivu 517 (lOoa. xsai +17. 
'1033I (16 a) 

I tc-jIciTcd, m ih Srs chapte-, the referencu I had made to an important thci m of the 



^4^ Coke Denounces Proclamations as Illegal. 

By the abrupt dissolution of parliament, James was left nearly m the 
same necessity as before, their subsidy being by no means sufficient to 
defray his expenses, far less to discharge his debts He had frequently 
betaken himself to the usual resource of applying to private sulijects, 
especially to rich merchants, for loans of money These loans, which 
bore no interest, and for the repayment of which there was no secunty, 
disturbed the prudent citiaens , especially as the council used to solicit 
tliem with a degree of importunity at least bordenng on compulsion 
The house of commons had in tlie last session requested that no one 
should be bound to lend money to the king against his will The king 
had answered that he allowed not of any precedents from the time of 
usurping or decaying princes, or people too bold and wanton , that he 
desired not to govern in that commonwealth where the people should 
be assured of every thing and hope for nothing, nor would he leave to 
posterity such a mark of weakness on his reign , yet, in the matter of 
loans, he would refuse no reasonable excuse (Wmwood ni 193 ) 
Forced loans or benevolences were directly prohibited by an act of 
Richard III , whose laws, however the court might sometimes throw a 
slur upon his usurpation, had always been in the statute-book. After 
the dissolution of 1610, James attempted as usual to obtain loans , but 
the merchants, grown bolder with the spirit of the times, refused him 
the accommodation (Carte, ni 805 ) He had recourse to another 
method of raising money, unprecedented, I believe, before his reign, 
though long practised in France, the sale of honours He sold several 
peerages for considerable sums, and created a new order of hereditary 
knights, called baronets, who paid 1000/ each, for their patents ^ 

Such resources, however, being evidently insufficient and temporary, 

It was almost indispensable to try once more the temper of a parlia- 
ment. This was strongly urged by Bacon, whose fertility of invention 
rendered him constitutionally sanguine of success He reported to the 
king that there were expedients for more judiciously managing a house 
of commons than Cecil, upon whom he was too willing to throw blame, 
had done with the last , that some of those who had been most forward 
m opposing were now won over, such as Neville, Yelverton, Hyde, 
Crew, Dudley Digges , that such might be done by forethought towards 
filling the house with well-affected persons, winning or blinding the 
lawyers, whom he calls “ the literre vocales of the house,” and drawing 
the chief constituent bodies of the assembly, the country gentlemen, 
the merchants, the couriers, to act for the king’s advantage , that it 
would be expedient to tender voluntarily certain graces and modifica- 
tions of the king’s prerogative, such as might with smallest injury be 

judges 5 n the reign of Mary, which is decisive as to the legal character of proclamations even 
m the midst of the Tudor period. “ The king it is said, may make a proclamation ijuoad ^ 
terrorem popuh, to put them in fear of his displeasure, but not to impose aiw fine, forfeiture, 
or imprisonment for no proclamation can make a new law, but only confirm and ratify an 
ancient one ” Dalison’s Reports, ao 

1 TTie number of these was intended to be two hundred, but only ninety three patents were 
sold in the first six years Lingard, ix 303 , from Somers Tracts In the first part of his 
reign he bad availed himself of an old feudal resource, calling on all who held afil a year m 
cluval^ (whether of the crown or not, as it seems) to receive Knighthood, or to pay a composi- 
tion Rymer, xvi 530 The object of this was of course to raise money from those who 
thought the honour troublesome and expensive, but such as chose to appear could not be 
refused and this accounts for his having made many hundred kmglits in the first year of bis 
feign Hams's Life of Janjes, 69, 
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conceded, lest they should be first demanded, and m order to save more 
important points (MS. penes autorcm ) This advice was seconded 
by sir Henry Neville, an ambitious man, who had narrowly escaped in 
the queen's time for having tampered in Essex's conspiracy, and had 
much promoted the opposition in the late parliament, but was now 
seeking the post of secretary of state He advised the king, in a very 
sensible memorial, to consider what had been demanded and what had 
been promised in the last session, granting the more reasonable of the 
commons’ requests, and performing all his own promises , to avoid any 
speech likely to excite irritation , and to seem confident of the parlia- 
ment’s good affections, not waiting to be pressed for what he meant to 
do (Carte, IV. 17) Neville and others, who, like him, professed to 
understand the temper of the commons, and facilitate the king’s deal- 
ings with them, were called undertakers (Wilson in Kennet, 11 696 ) 
The circumstance, like several others m the present reign, is curious, 
as it shows the nse of a systematic parliamentary influence, which was 
one day to become the mainspring of government 

Neville, however, and his associates had deceived the courtiers .vith 
promises they could not realise It was resolved to announce certain in- 
tended graces in the speech from the throne , that is, to declare the king’s 
readiness to pass bills that might remedy some gnevances, and re- 
trench a part of his prerogative These proffered amendments of the law, 
though eleven m number, failed altogether of giving the content that 
had been fully expected Except the repeal of a stiange act of Henry 
VIII , allowing the king to make such laws as he should think fit for 
the pimcipahty of Wales, without consent of parliament,* none of them 
could perhaps be reckoned of any constitutional importance In all 
dominal and fiscal causes, and wherevei the private interests of the 
crown stood m competition with those of a subject, the former enjoyed 
enoiinousand superior advantages, whereof what is strictly called its 
prerogative was principally composed. The terms of prescription that 
bound other men’s right, the rules of pleading and procedure estab- 
lished for the sake of truth and justice, did not, in general, oblige the 
king It was not by doing away a very few of these invidious and 
oppressive distinctions, that the crown could be allowed to keep on 
foot still more momentous abuses The commons of 1614 accordingly 
went at once to the charactenstic gnevance of his reign, the customs 
at the outports They had grown so confident m their cause by 
ransacking ancient records, that an unanimous vote passed against the 
king’s right of imposition , not that tliere were no courtiers in the house, 
but the cry was too obstreperous to be withstood ^ They demanded 
a conference on the subject ivith the lords, who preserved a kind of 
mediating neutrality throughout this reign ® In the course of their 

' This act (34 H 8 c 26 ) was repealed t. few ycara afterwards ai J s c. 10 

* G>mmon3* Jounials, 466 472 481 486 Sir Henry Wotton at Icnj^lh muttered somethin;; 
mf-wourof the prerogative of lading impositions, as belonging to hereditary though not to 
elective prmces Id 493 ITus silly ar^ment is only worth notice, as aproof wliatcrroncous 
^tions of government were sometimes imbibed from an intercourse with foreign nations 
Dudley Diggcs and Sandys answered him very properly 

* The judges liaving been called upon by the house of lords to deliver their opinions on the 
subject of impositions, previous to the intended conference requested b> ihc mouth of chid 
justice Cohe to be excused Hus wa s prooably a disappoiutmcut to lord chancellor Egerton, 
who lunl moved to consult them and oroceeded from Coke s dLshke to him and to the coun 
1 1 induced ihc ho ISC to decline the cou^‘-tciicc Lords* Journals, 23d May 

I6^ 
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debate, Neyle, bishop of Lichfield, threw out some aspersions on the 
commons They were immediately m a flame, and demanded repara- 
tion This Neyle was a man of indifferent character, and very unpo- 
pular from the share he had taken m the eail of Essex’s divorce, and 
from his seventy towards the puritans , nor did the house fail to 
comment upon all his faults m their debate Pie liad, however, the 
pnidence to excuse himself, (“ with many tears,” as the Lords’ Journals 
inform us), denying the most offensive words imputed to him , and the 
affair went no farther ^ This ill-humour of the commons disconcerted 
those who had relied on the undertakers But as the secret of these 
men had wot been kept, their project considerably aggravated the 
prevailing discontent® The king had positively denied in his 
first speech that there were any such undertakers , and Bacon, 
then attorney-general, laughed at the chimerical notion, that pnvate 
men should undertake for all the commons of England “ That 
some persons, however, had obtained that name at court, and held 
out such promises, is at present out of doubt , and indeed the king, 
forgetful of his former denial, expressly confessed it on opening the 
session of 1621 

Amidst these heats, little progress was made , and no one took up 
the essential business of supply The king at length sent a message, 
requesting that a supply might be granted, with a threat of dissolving 
parhament unless it were done But the days of intimidation were 
gone by The house voted that they would first proceed with the busi- 
ness of impositions, and postpone supply till their grievances should be 
redressed * Aware of the impossibility of conquering their resolution, 
the king carried his measure into effect by a dissolution ® They had 
sat about two months, and, what is perhaps unprecedented m our 
history, had not passed a single bill James followed up this strong 
step by one still more vigorous Several members who had distin- 
guished themselves by ivarm language against the government, were 
arrested after the dissolution, and kept for a short time m custody , a 
manifest violation of that freedom of speech, without which no assem- 
bly can be independent, and which is the stipulated pnvilege of the 
house of commons ^ 

It was now evident that James could never expect to-be on terms of 
harmony with a parhament, unless by surrendering pretensions, which 
not only were m his eyes indispensable to the lustre of his monarchy, 
but from which he derived an income that he had no means of replacing 
He went on accoidinglv for six years, supplying his exigencies by such 
precarious resources as circumstances might furnish He restored the 
towns mortgaged by the Dutch to Elizabeth on payment of 2,700,000 
flonns, about one third of the onginal debt The enormous fines 
imposed by the star-chamber, though seldom, I beheve, enforced to 

1 Lords’ Journals. May 31 Commons Journals, 496 498 

> Carte, iv 23 Neville's memorial, above mentioned, was read in the ho >se. May, 14 

> Carte, iv 19, 20 Bacon i 69s C J 46a 

* C J 506 Carte 23 This ivnter absurdly defends the prerogative of laying impo 
sitions on mercliandise as part of the /nai ^ nations 

‘ It IS said that, previously to taking this step, the king sent for the commons, ana tore oil 
tticir bills before Uieir faces 111 the banqueting house at XVhitehalL D’Israeli s Character of 
James, p 158 on the authonty of an unpublished letter 

•Carte, Wilson Camden’s Apnals of Jam“s I fm Kennet 11 643 
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their utmost extent, must have considerably ennched the exchequer 
It IS said by Carte that some Dutch merchants paid fines to the amount 
of 133,000/ for exporting gold coin (Carte iv p 56) But still 
greater profit was hoped from the requisition of that more than half 
involuntary contribution, miscalled a benevolence It began by a sub- 
scription of the nobility and principal persons about the court Letters 
were sent to the shenffs and magistrates, directing them to call on 
people of ability It had always been supposed doubtful whether the 
statute of Richard III abrogating “exactions, called benevolences,” 
extend to voluntary gifts at the solicitation of the crown The language 
used in that act certainly implies that the pretended benevolences of 
Edward’s reign had been extorted against the subjects’ will , yet, il 
positive violence were not employed, it seems difficult to find a legal 
critenon by which to distinguish the effects of willing loyalty from 
those of fear or shame Lord Coke is said to have at first declared, 
that the king could not solicit a benevolence from his subjects, but 
to have afterwards retracted his opinion, and pronounced m favour of 
its legality To this second opinion he adheres m his Reports (12 
Reports, 119) While this business was pending, Mr Oliver St John 
wrote a letter to the mayor of Marlborough, explaining his reasons for 
declining to contribute, founded on several statutes which he deemed 
applicable, and on the impropriety of particular men opposing their 
judgment to the commons in parliament, who had refused to grant any 
subsidy This argument, in itself exasperating, he followed up by some- 
what blunt observations on the king His letter came under the con- 
sideration of the star-chamber, where the offence having been severely 
descanted upon by the attorney-general, Mr St John uas sentenced to 
a fine of 5,000/, and to imprisonment during pleasure (State Trials, 
11 889) 

Coke, though still much at the council-board, was regarded with 
increasing dislike on account of his uncompromising humour This 
he had occasion to display in perhaps the worst and most tyrannical act 
of king James’s reign, the prosecution of one Peacham, a minister in 
Somersetshire for high treason A sennon had been found in this man’s 
study (it does not appear what led to the seaich), never preached, nor, 
if judge Coke is right, intended to be preached, containing such sharp 
censures upon the king, and invectives against the government, as, had 
they been published, uould have amounted to a seditious libel But 
common sense revolted at construing it into treason, under the statute 
of Edward III , as a compassing of the king’s death James, however, 
took It up with indecent eagerness Peacham was put to the rack, and 
examined upon \arious interrogatories, as it is expressed by secretary 
Winwood, “before torture, in torture, betiveen torture, and. after 
torture” Nothing could be drawn from him as to any accomplices, 
nor any explanation of his design in writing the sermon, uhich i\as 
probably but an intemperate effusion*, so common among the puritan 
clergy It was necessary, therefore, to rely on this, as the overt act of 
treason. Aware of the difficulties that attended this course, the king 
directed Bacon previously to confer with the judges of the king’s 
bench, one by one, in order to secure their determination for the 
crowiv. Coke objected that “such particular, and as he called it, 
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auricular taking of opinions was not according to the custom of this 
realm The other three judges having been tampered with, agreed to 
answer such questions concerning the case as the king might direct to 
be put to them, yielding to the sophism that every judge was bound 
by his oath to give counsel to his majesty The chief-justice continued 
to maintain his objection to this separate closeting of judges, yet 
finding himself abandoned by his colleagues, consented to give answers 
in writing, which seem to have been merely evasive Peacham was 
brought to trial, and found guilty, but not executed, dying in prison a 
few months after * 

It was not long before the intrepid chief-justice incurred again the 
council’s displeasure This will require, for the sake of part of my 
readers, some little previous explanation The equitable junsdiction, 
as It IS called, of the court of chancery appears to have been derived 
from that extensive judicial power which, m early times, the king’s 
ordinary council had exercised The chancellor, as one of the highest 
officers of state, took a great share in the council’s business , and when 
It was not sitting, he had a court of his own, with jurisdiction in many 
important matters, out of which process to compel appearance of 
parties might at any time emanate It is not unlikely therefore that 
redress, m matters beyond the legal province of the chanceljor, was 
occasionally given through the paramount authority of this court We 
find the covmcil and the chancery named together in many remon- 
strances of the commons against this interference with pnvate rights, 
from the time of Richard II to that of Henry VI It was probably in 
the former reign that the chancellor began to establish systematically 
his peculiar restraining junsdiction This originated in the practice of 
feoffeements to uses, by which the feoffee, who had legal seism of the 
land, stood bound by private engagement to suffer another, called the 
cestui que use, to enjoy its use and possession. Such fiduciary estates 
were well known to the Roman jurists, but inconsistent with the feudal 
genius of our law The courts of justice gave no redress, if the feoffee 
to uses violated his trust by detaining the land To remedy this, an 
ecclesiastical chancellor devised the writ of subpoena, compelling him 
to answer upon oath as to his trust It was evidently necessary ah-o 
to restrain him from pioceeding, as he might do, to obtain possession , 
and this gave rise to injunctions, that is, prohibitions to sue at law, the 
violation of which was punishable by imprisonment as a contempt of 
court Other instances of breach of trust occurred in personal con- 
tracts, and others wherein, without any trust, there was a wrong com- 
mitted beyond the competence of the courts of law to ledress, to all 

I There had, however, been instances of it, as in sir Walter Raleigh’s case Lodge, 111 17a 
173. , and I have found proofs of it in the queen's reign though I cannot at present quote my 
authority In a former age, the judges had refused to give an extra judicial answer to the king 
Luicard, V 382 from the year book, Pasch i H 7 15 Tnn t 

* StaeTnals, u 869 Lacon, 11 483 &c Dalrymple’s Memorials of James I , vol • p 56 
Some other very unjustifiable constructions of the law of treason took place in this reign 
Thomas Owen was indicted and found guilty, under the statute o£ Edward III , for saying, 
diat “ the king being excommunicated (» e if he should be excommunicated) by the pope, 
might be lawfully deposed and killed by any one, which kilhng would not be murder, bemg 
the execution of the supreme sentence of the pope ” a position veiy atrocious, but not 
amounting to treason State Trials, 11 879 And Williams, another papist, was convicted of 
treason by a still mote violent sUetch of law, for writing a book predicting the king s death in 
the year afiax Id 1085 
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which the process of subpoena was made applicable This extension 
of a novel junsdiction was partly owing- to a fundamental principle of 
our common law, that a defendant cannot be examined , so that, if no 
wtness or written instrument could be produced to prove a demand, 
the p lain tiff was wholly debarred of justice , but in a still grea'er degree 
to a strange narrowness and scrupulosity of the judges, ivho, fearful of 
quitting the letter of their precedents, even with the clem-est analogies 
to guide them, repelled so many just suits, and set up rules of so much 
hardship, that men were thankful to embrace the relief held out by a 
tribunal acting in a more rational spirit This error ^he common 
lawyers began to discover, m time to resume a great part of their 
jurisdiction in matters of contract, which would otherwise have escaped 
from them They made too an apparently successful effort to recover 
their exclusive authority over real property, by obtaining a statute for 
turning uses into possession , that is, for annihilating the fictitious estate 
of the feoffee to uses, and vesting the legal as well as equitable posses- 
sion in the cestui que use But this \nctory, if I may use such an 
expression, since it would have freed them, in a most important point, 
from the chancellor’s control, they threw away by one of those timid 
and narrow constructions which had already turned so much to their 
prejudice , and the permitted trust-estates, by the introduction of a few 
more words into a conveyance, to maintain their ground, contradistm- 
guished from the legal seism, under the protection and guarantee, as 
before, of the courts of equity 

The particular limits of this equitable junsdiction were as yet 
exceedingly indefinite. The chancellors were generally prone to extend 
them, and being at the same time ministers of state in a government 
of very arbitrary temper, regarded too little that course of precedent 
by which the other judges held themselves so stnctly bound The 
cases reckoned cognisable in chancery grew silently more and more 
numerous, but with Lttle overt opposition from the courts of law, till 
the time of sir Edward Coke. Tliat great master of the common law 
was inspired not only with the jealousy of this irregular and encroaching 
junsdiction which all lawyers seem to have felt, but with a tenacious- 
ness of bis own dignity, and a personal enmity towards Egerton, who 
held the great seaL It happened that an action was tned before him, 
the precise circumstances of which do not appear, wherein the plaintiff 
lost the verdict, in consequence of one of his witnesses being artfully 
kept away He had recourse to the court of chancery, filmg abil 
against the defendant to make him answer upon oath,w^ch he refused 
to do, and was committed for contempt Indictments were upon this 
preferred, at Coke’s instigation, against the parties who had filed the 
bill in chancery, their counsel and sohcitors, for suing m another court 
after judgment obtained at law ; which was alleged to be contrary to 
the statute of praemunire. But the grand jury, though pressed, as is 
said, by one of the judges, threw out these indictments The king, 
already incensed with Coke, and stimulated by Bacon, thought this too 
great an insult upon his chancellor to be passed over He first directed 
Bacon and others to search for precedents of cases where relief had 
been given m chancery after judgment at law They reported that 
there was a senes of such precedents from the time of Henry VIII , 
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and some where the chancellor had entertained suits even after execu- 
tion The attorney-general was directed to prosecute in the star- 
chamber those who had preferred the indictments , and as Coke had 
not been ostensibly implicated in the business, the king contented 
himself with making an order m the council-book, declaring the 
chancellor not to have exceeded his jurisdiction ' 

The chief-justice almost at the same time gave another provocation, 
which exposed him more directly to the court’s resentment A cause 
happened to be argued m the court of king’s bench, wherein the validitj 
of a particular grant of a benefice to a bishop to be held in commendam, 
that IS, along with his bishopnc, came into question , and the counsel 
at the bar, besides the special points of the case, had disputed the 
king’s general prerogative of making such a grant The king, on 
receiving information of this, signified to the chief-justice through the 
attorney-general, that he would not have the court proceed to judgment 
till he had spoken with them Coke requested that similar letters 
might be written to the judges of all the courts This having been 
done, they assembled, and by a letter subscribed with all their hands, 
certified his majesty, that they were bound by their oaths not to 
regard any letters that might come to them contrary to law, but to do 
the law notwithstanding, that they held with one consent the attorney- 
general’s letter to be contrary to law, and such as they could not 
yield to, and that they had proceeded according to their oath to argue 
the cause 

The king, who was then at Newmarket, returned answer that he would 
not suffer his prerogative to be wounded, under pretext of the interest 
of private persons , that it had already been more boldly dealt with m 
Westminster Hall than m the reigns of preceding pnnces, which 
popular and unlawful liberty he would no longer endure , that their 
oath not to delay justice was not meant to prejudice the king’s preroga- 
tive , concluding that out of his absolute power and authority royal 
he commanded them to forbear meddling any farther in the cause till 
they should hear his pleasure from his own mouth Upon his return 
to London, the twelve judges appeared as culprits in the council- 
chamber The king set forth their misdemeanours, both in substance 
and in the tone of their letter He observed that the judges ought to 
check those advocates who presume to argue against his prerogative , 
that the popular lawyers had been the men, ever since his accession, 
who had trodden in all parliaments upon it, though the law could never 
be lespected if the king were not reverenced, that he had a double 
prerogative — whereof the one was ordinary, and had relation to his 
pnvate interest, which might be and was every day disputed in West- 
minster Hall , the other was of a higher nature, referring to his supreme 
and imperial power and sovereignty, which ought not to be disputed or 
handled in vulgar argument, but that of late the courts of common 
law are grown so vast and transcendent, as they did both meddle with 
the king^s prerogative, and had encroached upon all other courts of 
justice He commented on the form of the letter, as highly indecent, 

* Bacon, li joo 518 522 Cro Jac 335 343 Bhckstone says, “ it is universally admitted 
that Coke was m the wrone ’’ The meantng of this is, that the court of chancery has been 
successful m the struggle ior junsdiction, and that the court of King’s Bench has not 
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certifying him merely what they had done, instead of submitting to his 
pnncely judgment what they should do 

After this harangue the judges fell upon their knees, and acknow- 
ledged their error as to the form of the letter But Coke entered on a 
defence of the substance, maintaining the delay required to be against 
the law and their oaths The king required the chancellor and attorney- 
general to deliver their opinions , which, as may be supposed, were 
diametrically opposite to those of the chief-justice These being heard, 
the following question was put to the judges Whether, if at any tune, 
m a case depending before the judges, his majesty conccued it to 
concern him either in power or profit, and thereupon required to 
consult with them, and that they should stay proceedings in the mean 
time, they ought not to stay accoidingly^ They all, except the chief- 
justice, declared that they w’ould do so, and acknow’ledged it to be their 
duty, Hobart, chief-justice of the common-pleas, adding that he would 
ever trust the justice of his majestic’s commandment But Coke only 
answ ered that when the case should anse, he would do what should be 
fit for a judge to do The king dismissed them all with a command to 
keep the limits of their several courts, and not suffer his prerogative to 
be wounded, for he well knew the true and ancient common law to be 
the most favourable to kings of any law m the world, to which law he 
advised them to apply their studies * 

The behaviour of the judges in this inglorious contention was such as 
to depnve them of every shadow of that confidence which ought to be 
reposed in their integnty Hobart, Doddridge, and several more, were 
men of much consideration for learning, and their authonty in ordinary 
matters of law is still held high But having been mduced by a sense 
of duty, or through the ascendency that Coke had acquired over them, 
to make a show of withstanding the court, they behaved hke cowardly 
rebels, who surrender at the first discharge of cannon , and prostituted 
their integrity and their fame through dread of losing their offices, oi 
rather perhaps of incumng the unmerciful and ruinous penalties of the 
star-chamber 

The government had nothing to fear from such recreants , but Coke 
w’as suspended from his office, and not long afterwards dismissed’ 
Having, hoiVever, fortunately in this respect, mamed his daughter to 
a brother of the duke of Buckingham, he was restored in about three 
years to the privy-council, where his great expenence in business ren- 
dered him useful , and had the satisfaction of voting for an enormous 
fine on his enemy the earl of Suffolk, late high-treasurer, convicted in 
the star-chamber of embezzlemenL* In die parliament of 1621, and 
still more conspicuously in that of 162S, he became, not without some 
honourable inconsistencj of doctrine as well as practice, the strenuous 
asserter of libertj on the principles of those ancient laws which no one 
VOS admitted to know so well as himself, redeeming, in an intrepid 

I, Carte, IV 35 Biognph Erit. art Cote 1 licking told t]iejud-cs, 

c iwjught his ^rcrogaU\c as much \>oundcd u it Ik, pubhclv disputed upon, as if an / scutenca 
sivcmgaiust jt ^ ^ 

, * Sco D Israeli, Character of lames I p 125 He uas too much affected by his dismissal 
nomomcc ^ j 

* Camd^t Annals of J^unca I in Kcunct "vol 11 "W ilson> ibid 104 705 Bacons Worlu, 

' 574- ni\c imposed aa 000/ Coke >otcd for 200,000/ 
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and patriotic old age, the faults which we cannot avoid perceiving in 
his earlier life ^ 

The unconstitutional and usurped authonty of this odious tribunal 
overrode every personal right, though an assembled parhament might 
assert its general pnvileges Several remarkable instances in history 
illustrate its tyranny and contempt of all Imown laws and hberties 
Two puritans having been committed by the^ high-commission court, 
for refusing the oath ex-officio, employed Mr Fuller, a bencher of 
Gray's Inn, to move for their habeas corpus, which he did on the 
ground that the high commissioners were not empowered to commit 
any of his majesty's subjects to prison This being reckoned a heinous 
offence he was himself committed, at Bancroft's instigation, (whether 
by the king's personal warrant, or that of the council-board, does not 
appear,) and lay in gaol to the day of his death , the archbishop con- 
stantly opposing his discharge for which he petitioned ^ Whitelock, a 
hamster, and aftenvards a judge, was brought before the star-chamber 
on the charge of having given a private opinion to his client, that a 
certain commission issued by the crown was illegal This was said to 
be a high contempt and slander of the king's prerogative But, after 
a speech from Bacon in aggravation of tins offence, the delinquent 
was discharged on a humble submission (State Trials, ii 765 ) Such 
too was the fate of a more distmguished person on a still more prepos- 
terous accusation Selden, in his History of Tithes, had indirectly weak- 
ened the claim of divine right, which the high-church faction pretended, 
and had attacked the argument from prescription, deriving their legal 
institution from the age of Charlemagne, or even a later era. Not 
content ivith letting loose on him some staunch polemical iraters, the 
bishops prevailed on James to summon the author before the council 
This proceeding is as much the disgrace of England, as that against 
Galileo nearly at the same time is of Italy Selden, like the great 
Florentine astronomer, bent to the rod of power, and made rather too 
submissive an apology for entenng on this purely histoncal dis- 
cussion ^ 

Every generous mind must reckon the treatment of Arabella Stuart 
among the hard measures of despotism, even if it were not also 
grossly in violation of English law Exposed by her high descent and 
ambiguous pretensions to become the victim of ambitious designs 
wherein she did not participate, diat lady may be added to the sad 
list of roycd sufferers who have envied the lot of humble birth There 
IS not, as I believe, the least particle of evidence that she was engaged 
in the mtngues of the catholic party to place her on the throne I 
was, however, thought a necessary precaution to put her in confine 
ment a short time before the queen’s death (Carte, 111 698 ) At the 
trial of Raleigh she was present , and Cecil openly acquitted her of 
any share ih the conspiracy® She enjoyed afterwards a pension from 
the king, and might have died m peace and obscurity, had she not 
conceived an unhappy attachment for Mr Seymour, grandson of that 
earl of Hertford, himself so memorable an example of the perils of 

> Fuller’s Church Hist 56 Ncil, i 455, t,odgc in 344 

* Collier, 7x2 717 Selden’s Life in Biographia Bnt. 

* State TnalS| u 23 Lodge’s Illustrations^ ui 2x7 
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imbitious love They were pnvately marned , but on the fact trans- 
piring, the council, who saw with jealous eyes the possible union 0/ 
two dormant pretensions to the crown, committed them to the Tower 
^Winwood, 111 201, 279) They both made their escape, but Arabella 
was arrested and brought back Long and hopeless calamity broke 
down her mind , imploring in vain the just pnvileges of an English- 
woman, and nearly in want of necessaries, she died in prison, and in a 
state of lunacy, some years aftenvards,‘ And this thiough the oppres- 
sion of a kinsman, whose advocates are always vaunting his good- 
nature ' Her husband became the famous marquis of Hertford, the 
faithful counsellor of Charles the First, and partaker of his adversity 
Lady Shrewsbury, aunt to Arabella, was examined on suspicion of 
being pnvy to her escape , and for refusing to answer the questions 
put to her, or, m other words, to accuse herself, was sentenced to a fine 
of 20,000/., and discretionary imprisonment (State Trials, 11 769 ) 
Several events, so well knoivn that it is hardly necessaiy to dwell on 
them, aggravated the king’s unpopulaiity dunng this parliamentary 
interval. The murder of Overbury burst into light, and revealed to an 
indignant nation the king's unworthy favourite, the earl of Somerset, 
and the hoary pander of that favourite’s vices, the earl of Northamp- 
ton, accomplices m that deep-laid and deliberate atiocity Nor was it 
only that men so flagitious should have swayed the councils of this 
country, and rioted m the king’s favour Strange things were whis- 
pered, as if the death of Overbury was connected with something that 
did not yet transpire, and which every effort was employed to conceal, 
The people, who had already attributed prince Henry's death to poison, 
now laid it at the door of Somerset , but for that conjecture, however 
highly countenanced at the time, there could be no foundation. The 
symptoms of the prince’s illness, and the appearances on dissection, 
are not such as could result from any poison, and manifestly indicate 
a malignant fever, aggravated perhaps by injudicious treatment ® Yet 


• Winwood 178 In this collection ire letters from Arabella, which show her to havi, 
been a bvely and accomplished woman It is said m a niamiscnpt account of circumstances 
about the kin^s accession, which seems entitled to some credit, iliat on its being proposed 
that she should \\ alk at the queen's funeral, she answered with spirit, Uiat as she had been 
debarred her majesty s presence while Using, she would not be brought on the stage as a pub 
he SMctacle, after her death Sioane MSS Say 
hluch occurs on the subject of this lady’s impmonment m one of the valuable volumes in 
Dr Dirch’s hand writing, among the same MSS 4161 Those have already assisted hir 
D’israch in lus mtercsting memoir on Arabella Stuart, in the Curiosities of Literature, New 
Senes, vol i Ihey cannot be read (as I should conceive, though Mr D'Israch seems so to 
have read tlieml w ithout indignation at James and his ministers One of her letters is addressed 
to the two chief justices, beg^ig to be brought before them by habeas corpus, being informed 
that It is designed to remove her far from those courts of justice w here she ought to be tned 
and condemned, or cleared, to remote parts, whose courts she holds unfitted for her offence 
And if your lordships may not or will not grant unto me the ordinary relief of a distressed 
subject, then I beseech you become humble intercessors to his majesty, tlut I may receive 
such benefit of justice, as both his majesty by his oath hath promised, and the laws of this 
realm TfTord Co all others, those of his blood not c\ccpicd And Uiough, unfortunate woman ' 
1 GUI obtain neither, jet I bcsccch your lordships rctaui rac in jour good opinion, and judge 
chTTiLibl^ ull I bcpro\cd to have comnuUed im offence either against God or Jus imjesi) 
deserv ing so long restraint or separation from my Lawful husband * 

Arabella did not profess the Rorran cathohe religion, but that part> seem to have zched 
^ ^ idtOj she incurred some “ suspicion of being collapsed-*’ Wmwood, 

ITushad been also conjectured m the queen’s Iifeume. Secret Correspondence ofCcal with 
Jame\ I p nS 

bir Charles Cornwallis’s Memoir of Pnnee Henry, reprinted m the Somers Tracts,\ol li 



2^2 The murder of Overbury The tnsolenee of Somerset 

It IS certain that a mystery hangs over this scandalous tale of Over 
bury’s murder The insolence and menaces of Somerset in the 
Tower, the shnnking apprehensions of him which the king could not 
wonceal, the pains taken by Bacon to prevent his becoming desperate, 
and, as I suspect, to mislead the heaiers by throwing them on a wrong 
scent, are very remarkable circumstances to which, after a good 
deal of attention, I can discover no probable clue But it is evident 
‘■hat he was master of some secret, which it would have highly pre- 
judiced the king’s honour to divulge ‘ 

and of winch suITicient extracts may be found in Birch's hfc, contains n remarkably minute 
detail of all the symptoms atteudin^- thepnnees illness^ which was an epidemic typhus fe>er 
The report of his physiaans after dissection may also be read in many books Nature might 
possibly have overcome the disorder, if an empirical doctor had not insisted on continually 
bleeding him He had no other murderer We need not even have recourse to Hume s acute 
and decisive remark that, if Somerset had been so experienced in this trade, he would not have 
spent five months m bungling about Overbury*s death 

Carte says, vol iv 33 , that the queen charged Somerset with designing to poison her, pnnee 
Charles, and the elector palatine. Ill order to marry the electress to lord Su^olks son But 
tlus IS too extravagant, whatever Anne might have thrown out in passion against a favourite 
she hated On Hemys death, the first suspiaon fell of course on the papists Winwoodj 111 
4x0 Bumet doubts whether his aversion to popery did not hasten his death And there is a 
remarkable letter from sir Robert Naunton to Wmwood, m the note of the last reference, 
which shows that suspiaons of some such agency were entertained very early But the posi- 
tive evidence we have of his disease outweighs all conjecture 

1 The circumstances to which I allude arc well known to the cunous m English history, and 
might furnish materials for a separate dissertation, had I leisure to stray m these by paths 
Hume has treated them as quite unimportant and Carte, with his usual honesty, has never 
alluded to them Those who read carefully the new edition of the State Inals, and vanous 
passages m lord Bacon's Letters, may form for dicmsclves the best judgment they can A 
tew conclusions may perhaps be laid down as established, i That Overbury's death was 
occasioned^not merely by lady Somerset's revenge, but by hjs possession of important secrets, 
which m his passion he b^d threatened Somerset to divulge 3 That Somerset conceived 
himself to have a hold over the king by a possession of the same or some other secrets, and 
used indirect threats of revealing tlicm 3 That the king was m the utmost terror at hcanng 
of these measures as is proved oy a passage in Weldon's Memoirs, p 115 , which^ after being 
'ong ascribed to his libellous spint, has lately received the most entire confirmation by some 
letters from More, lieutenant of the Tower, published 111 the Archteologia, vol xviii 4 That 
Bacon %vas m the kin^s confidence, and employed by him so to manage Somerset's trial, as to 
prevent lum from makmg any imprudent disclosure, or the judges from getting any insight 
into that which it was not meant to reveal See pn^cularly a passage in his letter to Coke, 
vol 11 514 , beginning, “ This crime ^vas second to none but the powder plot “ 

Upon the whole, I cannot satisfy myself m any manner as to this mystery Pnnee Henry's 
death, as I have observed, is out of the question , nor does a different solution, hinted by 
Harns and others, and which may have suggested itself to the reader, appear probable to my 
judgment on weighing the whole case Overbury was an ambitious, unpnncipled man and 
It seems more hkely than any thing else, that Janies had listened too much to some cnmtnal 
suggestion from him and Somerset but of what nature I cannot pretend even to conjecture 
and that through apprehension of this beiug disclosed, he had pusiUanimousIy acquiesced in 
the scheme of Overbur3r's murder 

It is a remarkable fact, mentioned by Bumet, and perhaps little believed, but which, like 
the former, has lately been confirmed by documents pnntea in the Archaologia, that James 
in the last year of his reign, while dissatisfied with Buckingham, privately renewed his corres- 
pondence With Somerset, on whom he bestowed at the same time a full pardon, and seems to 
have given him hopes of being restored to his former favour A memonal draivn up by Somer- 
set, evidently at the king’s command, and most probably after the clandestine interview 
reported by Bumet, contains strong charges a^nst Buckingham Arch*cologia, vol xvil 
280 But no consequences resulted from this James was either reconciled to his favounte 
before his death, or felt himselt too old for a struggle Somerset seems to liave tampered a 
little with the TOpular party m the, beginning of the next reign A speech of sir Robert Cot- 
ton's m 1625 Pari Hist 11 145 , praises him, comparatively at least with his successor m royal 
favour , and he was one of those against whom informations were brought in the star chamber 
for dispersing sir Robert Dudley^ famous proposal for bndUng the impertinences of parlia- 
ment Kennet, 111 62 The patnots, however, of that age had too much sense to encumber 
themselves ivith an ally equally unserviceable and mfamous There cannot be the slightest 
doubt of Somerset’s guiltas to the murder, though some have thought the evidence insufficient, 
(Cane, iv 34.) he does not deny it m his remarkable letter to James, requesting, or rathei 
demanding, mercy, printed in the Cabala, and in Bacon's Works 



Hallam's Constitutional History of England 253 

Sir Walter Raleigh’s execution was another stain upon the reputa- 
tion of James the First It is needless to mention that he fell under a 
sentence passed fifteen years before, on a charge of high treason in 
plotting to raise Arabella Stuart to the throne It is very probable 
that this charge was, partly at least, founded in truth , ^ but his convic- 
tion was obtained on the single deposition of lord Cobham, an accom- 
plice, a prisoner, not examined m court, and know n to have already 
retracted his accusation Such a verdict was thought contrary to law, 
even in that age of ready convictions It was a severe measure to 
detain for twelve years in prison so splendid an ornament of his 
country, and to confiscate his whole estate “ For Raleigh’s conduct in 
the expedition to Guiana, there is not much excuse to make Rashness 
and want of foresight were always among his failings , else he would 
not have undertaken a service of so much hazard w ithout obtaining a 
regular pardon for his former offence But it might surely be urged 
that either his commission was absolutely null, or that it operated as a 
pardon , since a man attainted of treason is incapable of exercising 
that authority which is conferred upon him ® Be this as it may, no 
technical reasoning could overcome the moral sense that revolted at 
carrying the onginal sentence into execution. Raleigh might be ame- 
nable to punishment for the deception by w'hich he had obtained a com- 
mission, that ought never to have issued , but the nation could not 
help seeing in his death the sacnfice of the bravest and most renowned 
of Englishmen to the vengeance of Spam.* 

^ RaleigU made an *UeaiiJl iv. destroy himself on bemg committed to the Tower, which of 
course adords a presumption of his consaousness that something could be prosed against him. 
Cayley's Life of Raleigh, vol ii p lo Hume says, it appears from Sullys Memoirs that he 
had offered his services to the French ambassador I cannot find this in Sully, whom 
Raleigh, however, and his party seem to have aimed at deceiving by false information Nor 
could there be any treason m making an interest with the minister of a friendly pow er Carte 
quotes the despatches of Beaumont, the French ambassador, to prove the connexion of the 
conspirators with the Spanish plenipoteiitia^ But it may be questioned whether he knew 
any more than the goiemment gave out. If Raleigh liad ever shown a discretion bcanng the 
least proportion to his genius, we might reject the whole stoiy as improbable. But it is to be 
remembered that there had long been a catholic faction, who fixed their hopes on Arabella , so 
thatthe conspiracy, though c.\trcmely injudicious, was notsoperfectlyunintelhgibleasitappears 
to a roader of Hume, who has overlooked the previous circumstances. It is also to be con- 
sidered, that the king had shown so marked a prejudice against Raleigh on his conung to Liig 
land, and the hostility of Ceal was so insidious and implacable, as might drive a man of ms 
rash and impetuous courage to desperate courses See Cajlej s Life of Raleigh, vol ii a 
work containing much interesting matter, but unfortunately wntten too much in the spirit of 
an advocate, which, with so faulty a client, must tend to an erroneous representation of facts 

* 1 his esLatc was Sherbom casue, which Raleigh had not very fairly obtained from the see 
of Salisbury He setded this before his coin iction upon his sou but an accidental flaw in the 
deed enabled the king to wrest it from him, and bestow it on the earl of Somerset. Lady 
Raleigh, It IS said, solicited his majesty on herkuees to spare it but he only auswered, “ I 
mun have the land, I mun liave it for Carr ” He gave him, however, ia,ooof mstead But 
the estate was worUi 5000/ per annum This nun of the prospects of a man far too intent on 
aggrandisement impelled him once more into the labj nnth of fatal and dishonest speculations 
Cayley, S9, S.C Somers ' 1 racis, u 22 &.c Cunosities of Literature, New Senes, vol u. It 
has been said, that Raleigh's unjust convicUon made him in one day the most popular, from 
having been the most odious, man 111 England He vvas certainly such under Ehiabcdi 
-fills IS a sinking, but by no means solitary , instance of the impolicy of political persecution 

* Rymer, xva, 7S9 He was empowered to name officers, to use martial law, S,c. 

* James made it a ment with the court of Madnd, that he had put 10 death a man so capa- 
ble of servang him merely to giv c them satisfaction Somers Iracts, 11 ^37 There is even 

to suspect that he betrayed the secret of Raleighs voyage to Gondomar, before he 
r. , Suite Papers,! 393 It is said m Mr Cayley’s Lifit of Raleigh that 

ms laM laavtake in not sccunng a pardon under the great seal wais on account of the ex,.cnse 
But the king would have made some difficulty at least bout granting it 



354 The Unfortunate Liking of James for Spanish Friends. 

This unfortunate predilection for the court of JVIadnd had always 
exposed James to his subjects’ jealousy They connected it with an 
inclination at least to tolerate popery, and with a dereliction of their 
commercial interests But from the time that he fixed his hopes on 
the union of his son with the infanta,^ the popular dislike to Spam 
increased in proportion to his blind preference If the king had not 
systematically disregarded the public wishes, he could never have set 
his heart on this impolitic match , contraiy to the wiser maxim he had 
laid down m his own Basihcon Doron, never to seek a wife for his son, 
except in a protestant family But his absurd pride made him despise 
the uncrowned princes of Germany This Spanish policy grew much 
more odious after the memorable events of 1619, the election of the 
king’s son-m-law to the throne of Bohemia, his lapid downfall, and the 
conquest of the Upper Palatinate by Austria. If James had hstened 
to some sanguine advisers, he would in the first instance have sup- 
ported the pretensions of Frederic But neither his own views of 
public law nor true policy dictated such an interference The case was 
changed after the loss of his hereditary dominions, and the king was 
sincerely desirous to restore him to the Palatinate , but he unreason- 
ably expected that he could effect this through the friendly mediation 
of Spain, while the nation, not perhaps less unreasonably, were clamor- 
ous for his attempting it by force of arms In this agitation of the 
public mind, he summoned the parliament that met in February 1621 ® 

The king’s speech on opening the session was like all he had made 
on former occasions, full of hopes and promises, talang cheerfully his 
share of the blame as to past disagreements, and treating them as little 
likely to recur, though all their causes were still m operation ® He 
displayed, however, more judgment than usual in the commencement 
of this parliament Among the methods devised to compensate the 
want of subsidies, none had been more injurious to the subject than 
patents of monopoly, including licences for exclusively carrying on 
certain trades Though the government was pnncipally responsible 
for the exactions they connived at, and from which they reaped a large 
benefit, the popular odium fell of course on the monopolists Of 
these the most obnoxious was sir Giles Mompesson, who, having 
obtained a patent for gold and silver thread, sold it of baser metak 

1 This project began as early as 1605 Wmwood, vol 11 The king had hopes that the 
United Provinces would acknowledge the sovereignty of Prince Henry and the infante on 
their marriage and Cornwallis was directed to propose this formally to the court of Madrid 
Id p 201 But Spain ^vould not cede the point of so\ereignty nor was this scheme Ukelj to 
please either the states-gcneral or the court of France 

In the later negotiation about the marnage of pnnee Charles those of the council who were 
known or suspected catholics^ Arundel^ Worcester, Digby, Weston, Calvert, as well as Buck 
ingham, whose connexions >vere such, were m the Spanish party Those reputed to be jealous 
protestants were all against it Wilscn, m Kennet, ii 725 Alany of the former were bnbed 
tyGondomar Id and Rushwonh, j 19 

3 The proclamation tor this parliament contains many of the unconstitutional directions to 
the electors, contained, as has been seen, m that of i6ca, though shorter Rymer, xvii 270 

3 ‘*Deal with me as I shall desire at your hands," &c “He knew not,” he told the-n, 

the laws and customs of the land when he first came, and was misled by the old counsellors 
■whom the old queen had left ’—he owns that at the last parhament there was “a strange kind 
of beast cidled undertaker,” S.c Pari Hist 1 iz8o Yet this coaxing language was oddly 
mingled with sallies of his pnde and prerogative notions It is evidently his own composition, 
not Bacon s The latter, in granting the speaker’s petitions, took the high tone so usual in this 
reign, and directed the house of commons like v schoolmaster Baron’s Works, 1 701 
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This fraud seems neither very extraordinary nor very important , but 
he had another patent for licensing inns and alehouses, wherein he is 
said to have used extreme violence and oppression The house of 
commons proceeded to investigate Mompesson’s delinquency Con- 
scious that the crown had withdrawn its protection, he fled beyond sea 
One Michell, a justice of peace, who had been the instrument of his 
tyranny, fell into the hands of the commons, who voted him incapable 
of being in the commission of the peace, and sent him to tlie Tower' 
Entertaining, however, upon second thoughts, as we must presume, 
some doubts about their competence to inflict this punisliment, especi- 
ally the former part of it, they took the more prudent course, with 
respect to Mompesson, of appointing Noy and Hakewill to search foi 
precedents in order to show how far and for what offences their powei 
extended to punish delinquents against the state, as well as those who 
offended against that house The result appears some days after, in a 
vote that “ they must join with the lords for punishing sir Giles 
Mompesson , it being no offence against our particular house, or any 
member of it, but a general gnevance” (Deb of Commons 103 109 ) 
The earliest instance of parliamentary impeachment, or of a solemn 
accusation of any individual by the commons at the bar of the lords, 
was that of lord Latimer m the year 1376 The latest hitherto was 
that of the duke of Suffolk in 1449 , for a proceeding against the 
bishop of London in 1534, which has sometimes been reckoned an 
instance of parliamentary impeachment, does not by any means support 
that privilege of the commons * It had fallen into disuse, partly from 
the loss of that control which the commons had obtained under 
Richard II and the Lancastrian kings , and partly from the preference 
the Tudor princes had given to bills of attainder, or of pains and 
penalties, when they wished to turn the arm of parliament against an 
obnoxious subject The revival of this ancient mode of proceeding in 
the case of Mompesson, though a remarkable event in our constitutional 
annals, does not appear to have been noticed as an anomaly It was 
not indeed conducted according to all the forms of an impeachment 
The commons, requesting a conference with the other house, informed 
them generally of that person’s offence, but did not exhibit any distinct 
articles at their bar The lords took up themselves the inquiry , and 
having become satisfied of his guilt, sent a message to the commons, 
tliat they were ready to pronounce sentence The speaker accordingly, 
attended by all the house, demanded judgment at the bar when the 
lords passed as heavy a sentence as could be awarded for any misde- 
meanour , to which the kin^, by a stretch of prerogative, which no one 
was then inclined to call in question, was pleased to add perpetual 
banishment (Debates in 1621, p 114.228 229) 

The impeachment of Mompesson was followed up by others against 


' Debates of Commons m i6ai, %oL j p 84 I quote the two volumes pubUsheJ at Oxford 
“1 IrC ““ abridged in the new Parlianienury History 

The commons m this session complained to the lords, that the bishop of London 
Wtoxesley) had imprvsoned one Philips on suspicion of heresy Some time afierunrds, they 
oil a “f^“t to ansn cr their complaint. The bishop laid itie matter before the lords, who 
^•1, t5i limit was unbecoming for any lord of parliament to make answer to ■in> one in 
uon consentaueum fun ilinuem proccniro pracdiciorum aiicui in coloco 
botds Journal t 71 The loriL, howcaer, m 1701, (State Inals, xiv 275 ) 

iceui to hate recognised this a. a case of impc-ichmeiit 
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Michell, the associate m his iniquities , against sir John Bennet, judge 
of the prerogative court, for corruption in his office , and against Field, 
bishop of Llandaff, for being concerned in a matter of bribery (Debates 
in 1631, passim ) The first of tliese was punished, but the prosecution of 
Bennet seems to have dropped in consequence of the adjournment, and 
that of the bishop ended in a slight censure But the wrath of the 
commons was justly roused against that shameless corruption which 
characterizes the reign of James beyond every other in our history It 
IS too well known, how deeply the greatest man of that age was 
tarnished by the prevailing iniquity Complaints poured m against the 
chancellor Bacon for receiving bribes from suitors in his court Some 
have vainly endeavoured to discover an excuse, which he did not pre- 
tend to set up, and even ascribed the prosecution to the malevolence of 
sir Edward Coke (Carte ) But Coke took no prominent share in this 
business , and though some of the charges against Bacon may not 
appear very heinous, especially for those times, 1 know not whether the 
unanimous conviction of such a man, and Uie conscious pusillanimity 
of his defence, do not afford a more irresistible presumption of his mis- 
conduct, than any thing specially alleged He was abandoned by the 
court, and had previously lost, as I rather suspect, Buckingham’s 
favour , but the king, who had a sense of his transcendent genius, 
remitted the fine of 40,000/ imposed by the lords, which he was whollv 
unable to pay ^ 

There was much to commend in the severity practised by the house 
towards public delinquents , such examples being far more likely to 
prevent the malversation of men in power than any law they could 
enact But in the midst of these laudable proceedings, they weie 

^ Clarendon spealq of this impeTchment as an unhappy precedent, mide to eratify a private 
displeasure l*liis expression seem railicr to point to Buckingham, than to Coke and some 
letters of Bacon to the favourite at the time of Ins fall display a consciousness of having offended 
fum Yet Buckingham had much more reason to thank Bacon as his wisest counsellor than to 
assist in crushing him In hu works, vol i p 712 , is a tract, entitled ** Advice to the duke 
of Buckingham, containing instructions for his governance as mmistcr ” ^hese arc marked by 
the deep sagacity and extensive observation of the writer One passage should be quoted in 
justice to Bacon ^*As far as it neay hem you, let no arbitrary power be intruded the people 
of this kingdom love the laws thereof, and noting will obhgc them more than a confidence of 
the free enjoying of them what the nobles upon an occasion once said m parliament 
* Nolumus leges Anglia, rautan,' is impnntcd in the hearts of all the people ” I may add, 
that with all Bacon s pliancy, there are fewer overstrained expressions about the prerogative 
in his political writings than wc should expect His practice was servile, but his principles 
were not unconstitutional We have seen how strongly he urged the calling of parliament in 
1614 and he did the same, unhappily for himself in 1621 VoT u p 580 He refused also to 
set the great seal to an office intended to be erected for enrolling prentices, a speculation 
apparently of some monopolists ivnting a very proper letter to Buckingham, that there was 
no ground of law for It P 555 

1 am very loth to call Bacon, for the sake of Popc's» antithesis, the meanest of mankind ” 
Who would not wish to believe the feeling language of Ins letter to the king, after the attack 
on him had already begun ? ** I hope I shall not be found to have the troubled fountain of a 
corrupt heart, m a depraved habit of taking rewards to pervert justice howsoever I may be 
frail, and partake of the abuses of the times ” P 589 Yet the general disestecm of his cou- 
temporanes speaks forcibly against him Sir Simon dEwes and Weldon, both indeed bitter 
men, give him the worst of characters ' Surely," says the latter, never so many parts and 
so base and abject a spirit tenanted together m any one earthen cottage as in this man ” It 
IS a striking proof of the splendour of Bacon’s genius, that it was unaniir sly acknowledged 
in his own age, amidst so much that should excite contempt. He had indet.v ingratiated him- 
self with every preceding parliament, through his incomparable ductility having taken an 
active part in their complaints of grievances m 1601, before he became attorney general and 
even on many occasions afterwards, while he held teat office having been intrusted with lh» 
managcniant oT <:onferenccs on the most delicate subjects In 1614, the common^ after voting 
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burned by the passions of the moment into an act of most unwarrant- 
able violence. It came to the knowledge of the house that one Floj^d, 
a gentleman confined m the Fleet prison, had used some slighting 
words about the elector palatine and his wife It appeared in aggrava- 
tion, that he was a Roman cathohc. Nothing could exceed the fury 
into which the commons were thrown by this veiy insignificant story. 
A flippant expression, below the cognisance of an ordinary court, grew 
at once into a portentous offence, which they ransacked their invention 
to chastise After sundry novel and monstrous mopositions, they fixed 
upon the most degrading punishment they could devise Next day, 
however, the chancellor of the exchequer delivered a message, that the 
king, thanking them for their zeal, but desinng that it should not trans- 
port them to inconveniences, would have them consider, whether they 
could sentence one who did not belong to them, nor had offended 
against the house, or any member of it , and whether they could sen- 
tence a denying party, without the oath of witnesses , refernng them to 
an entry on the rolls of parliament m the first year of Henry IV , that 
the judicial power of parliament does not belong to the commons He 
would have them consider whether it would not be better to leave Floyd 
to him, who would punish him according to his fault. 

This message put them into some embarrassment They had come 
to a vote m Mompesson's case, m the very woids employed in the 
King’s message, confessing themselves to have no jurisdiction, except 
over offences against themselves The warm speakers now controverted 
this proposition with such arguments as they could muster. Coke, 
though from the reported debates he seems not to have gone the whole 
length, contending tliat the house was a court of record, and that it 
consequently had power to administer an oath (Debates m 1621, vol 
11 p 7 ) They returned a message by the speaker, excepting to the 
record in i H 4., because it was not an act of parliament to bind them, 
and persisting, though with humility, m their first votes (Debates, p 
14.) The king replied mildly , urging them to show precedents, which 
they were manifestly incapable of doing The lords requested a con- 
ference, which they managed with more temper, and notwithstanding 
the solicitude displayed by the commons to maintain their pretended 
right, succeeded in withdrawing the matter to their own jurisdiction 
This conflict of privileges was by no means of service to the unfortu- 
nate culpnt , the lords perceived that they could not mitigate the sen- 
tence of the lower house without reviving their dispute, and vindicated 
themselves from all suspicion of indifference towards the cause of the 


. for the post of chancellor " I havo interest m the suitrcmen of Ent,- 

land, and shall be able to do some good effect in recufving that body of parliament men, which 
IS cardo renim " Vol n p 496 

I shall conclude this note by observmg, that, if all lord Bacon’s philosophy had never o.xisted, 
there would be enough in ms poUucal wntings to place him among the greatest men this 
couniri has produced 

* former parliament of this reign, the commons havmg sent up a message, wherein they 
wtitled thernselves the knights, atuens, burgesses, and barons of the commons’ court of par- 
imment, the lords sent them word that they would nes er acknowledge any man that sitteth m 
.he lower house^to base the nght or title of 3 baron of parUament nor could admit the term 
of me commons court of parliament “because all your house together, without theirs doth 
make no court of parliament, ^ih Mar iCoo. Lords Journals Never 'kJu.s the lords did 

17 
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Palatinate by augmenting its seventy Floyd was adjudged to be 
degraded from his gentility, and to be held an infamous person , his 
testimony not to be received , to ride from the Fleet to Cheapside on 
horseback without a saddle, with his face to the horse’s tad, and the 
tail m his hand, and there to stand two hours in the pillory, and to be 
branded in tlie forehead with the letter K , to ride four days afterwards 
in the same manner to Westminster, and there to stand two hours more 
m the pillory, with words on a paper in his hat showing his offence, to 
be whipped at the cart’s tad from the Fleet to Westminster Hall , to 
pay a fine of 5000/, and to be a prisoner m Newgate during his life 
The whipping was a few days after remitted on prince Charles’s motion, 
but he seems to have undergone the rest of the sentence There is 
suiely no instance in the annals of our own, and hardly of any civilized 
country, where a trifling offence, if it were one, has been visited with 
such outrageous cruelty The cold-blooded dehberate policy of the 
lords IS still more disgusting tlian the w ild fury of the lower house ^ 

This case of Floyd is an unhappy proof of the disregard that popular 
assemblies, when inflamed by passion, are ever apt to show for those 
principles of equity and moderation by which, liowever the sophistry 
of contemporary factions may set them aside, a calm judging posterity 
will never fad to measure their proceedings It has contributed at 
least, along with several others of the same kind, to inspire me with a 
jealous distrust of that indefinable, uncontrollable pnvdege of parha- 
ment, which has sometimes been asserted, and perhaps with rather too 
much encouragement from those whose function it is to restrain all 
exorbitant power I speak only of the extent to which theoretical 
principles have been carried, without insinuating that the privileges ot 
the house of commons have been practically stretched m late times 
beyond their constitutional bounds Time and the course of opinion 
have softened down those high pretensions, which the dangers of liberty 
under James the First, as well as the natural character of a popular 
assembly, then taught the commons to assume , and the greater 
humanity of modern ages has made us revolt from such dispropor- 
tionate punishments as were inflicted on Floyd ® 

Every thing had hitherto proceeded with harmony between the king 
and parliament His ready concurrence in their animadversion on 
Mompesson and Michell, delinquents who had acted at least with the 
connivance of government, and m the abolition of monopohes, seemed 

not scruple, almost immediately afterwards, to denominate their own house a court, as appears 
by memoranda of 37th and 38th Miw they even issued a habeas corpus as from a cour^ to 
bring a servant of the earl of Bedford before them So also m i6og, iGth and 17th of Feb 
and on April i4tb and i8th, 1614 and probably later, if search were made 

I need hardly mention, that the barons mentioned above, as part of the commons, were the 
members for the cinque ports, whose denomination is recognised m several statutes. 

I Debates in 1621, vol 1 p 355 , &c. vol u p 5 &c Mode writes to his corrcs^ndenl 
en hfay ii that the execution had not taken place " but 1 hope it will " The king was 
phunly averse to it 

* The following observation on Floyd's case, written by Mr Harley, in a manuscript 
account of the proceedings (Harl MSS 6274 ), m well worthy to be inserted I copy from 
the appendix to the above-mentioned debhes a' 1631 “ The following collection,'' he has 

written at the top, “is an instance hoiy far a zc a^nst popery and tor one branch of the 
royal hunily, which was supposed to be neglected by king James, and consequently lu opposi- 
tion to him, will carry people against common justice and humanity ” And again at the 
bottom " For the honour of Englishmen, and indeed of human nature, it were to be hoped 
Jiese debates were not truly taken, there being so mam motions contrary to tjie laws of the 
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to remove all discontent The commons granted two subsidies early 
in the session without alloying their bounty mth a single complaint of 
grievances One might suppose that the subject of impositions had 
been entirely forgotten, not an allusion to them occurring in any debate ^ 
It was voted, indeed, in the first days of the session, to petition the 
king about the breach of their privilege of free speech, by the imprison- 
ment of sir Edwin Sandys, in 1614, for words spoken in the last parlia- 
ment , but the house did not prosecute this matter, contenting itself 
with some explanation by the secretary of state ^ They were going on 
with some bills for reformation of abuses, to which the king was wUing 
to accede, when they received an intimation, that he expected them to 
adjourn over the summer It produced a good deal of dissatisfaction 
to see their labour so hastily interrupted , especially as they ascribed it 
to a want of sufficient sympathy on the court's part with their enthu- 
siastic zeal for the elector palatine (Debates, p 114. et alibi, passim ) 
They were adjourned by the king’s commission after an unanimous 
declaration (“ sounded forth,” says one present, “with the voices of 
them all, withal lifting up their hats in their hands so high as they could 
hold them, as a visible testimony of their unanimous consent, in such 
sort, that the like had scarce ever been seen in parliament”) of their 
resolution to spend their lives and fortunes for the defence of their own 
religion and of the Palatinate This solemn protestation and pledge 
was entered on record in the journals (Vol 11 170 172.) 

They met again after five months, without any change m their views 
of policy At a conference of the two houses, lord Digby, by the king's 
command, explained all that had occurred in his embassy to Germany 
for the restitution of the Palatinate, which, though absolutely ineffec- 
tive, was as much as James could reasonably expect without a war 
(Id p 186 ) He had in fact, though, according to the laxity of those 
times, without declaring Avar on any one, sent a body of troops under 
sir Horace Verc, Avho still defended the Lower Palatinate It was 
necessary to vote more money, lest these should mutiny for Avant of 
pay And it Avas stated to the commons in this conference, that to 
maintain a sufficient army in that country for one year Avould require 
900,000/ , Avhich Avas left to their consideration ® But noAv it Avas seen 

land, the laws of parliament, and common justice Robert Harley, July 14 1702 *’ It is 
remarkable, that this date u. very near the time Avhen the wnter of these just observations, 
and the partj which he led, had been stramme m more than one instance the privileges of the 
house of commons, not certainly with such vimcnce as in the case of Flojd, but muck beyond 
what can be deemed their legitimate extent 

1 In a much later period of the session, when the commons had lost their good humour, some 
heat was vcr> justly excited by a petition from some brewers, complaining of an imposition of 
fourpence on tlie quarter of malt Tlie courtieri defended this as a composition in lieu of pur- 
Aejance Butituas answered that it was conipuKory, for several of the principal brewers 
had been commuted to lay long in pnson for not >iclding to it One said that impositions of 
this nature overthrew the liberty of all the subjects of tins kingdom, and if the kmg may 
impose such lx\cs, then arc we but vallains, and lose all our liberties It produced an order 
that the nutter be examined before the house, the petitioners to be heard b> council, and all 
the lawj ers of the house to be present Debates of tpat, vol u. 2^2 Journals p 652 But 
nothing farther seems to have taken place, whether on account of the magmtude of the busi- 
ness which occupied them dunng the short remainder of the session, or because a bill which 
P=A«ed their house to prevent illegal imprisonment, or restraint on the lawful occupation of the 
subject, was supposed to meet this case It is a remakable instance of arbitrary taxation, and 
preparatorj to an excise. 

t P Hatsell s Precedents, 1 133 

• P 129 Lord Cranficld told the commons there were three reasons why thev A\ vuld give 
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that men's promises to spend their fortunes in a cause not essentially 
their own are written m the sand The commons had no reason 
perhaps to suspect that the charge of keeping 30,000 men in the heart 
of Germany would fall much short of the estimate Yet after long 
haggling they voted only one subsidy, amounting to 70,000/ , a sum 
manifestly insufficient for the first equipment of such a force (Debates, 
242 &c ) This parsimony could hardly be excused by their suspicion 
of the king's unwillingness to undertake the war, for winch it afforded 
the best justification 

James was probably not much displeased at finding so good a pre- 
fe\t for evading a compliance with their martial humour, nor had there 
been much appeamnee of dissatisfaction on either side, (if we except 
some murmurs at the commitment of one of their most active members, 
sir Edwin Sandys, to the Tower, which was tolerably appeased by the 
secretary Cal\ erf's declaration that he had not been committed for any 
parliamentary matter,*) till the commons drew up a petition and re- 
monstrance against the growth of popery, suggesting, among other 
remedies for this grievance, that the prince should mairy one of our 
own religion, and that the king would direct his efforts against that 
power (meaning Spain) which first maintained the war in the Palatinate 
This petition was proposed by sir Edward Coke The courtiers op- 
posed it as without precedent , the chancellor of the duchy observing 
that It was of so high and transcendent a nature, he had never known 
the like withm those walls Even the mover defended it rathei weakly, 
according to our notions, as intended onlv to remind the king, but 
lequinng no answer The scruples affected by the courtiers, and the 
real novelty of the proposition, had so great an effect, that some words 
were inserted, declaring that the house “ did not mean to press on the 
king's most undoubted and royal prerogative" (P 261 &c) The 
petition, however, had not been presented, when the king, having 
obtained a copy of it, sent a peremptory letter to the speaker, that he 
had heard how some fiery and popular spirits had been emboldened to 
debate and argue on matters far beyond their reach or capacity, and 
directing him to acquaint the house with his pleasure that none therein 
should presume to meddle with any thing concerning his government 
or mystenes of state , namely, not to speak of his son's match with the 
princess of Spain, nor to touch the honour of that king, or any other of 
his fnends and confederates Sandys’ commitment, he bade them be 
informed, was not for any misdemeanour m parliament But to put 
them out of doubt of any question of that nature that may arise among 

hbcrally * x That lands were now a third belter than when the king came to the crow/i, 

2 That wools, which were then sor were now sor 3 That com liad risen from odr 1036* 
the quarter ibid There had certainly been a very ^cat increase of wealth under Tames 
especially to the country gentlemen , of which their style of building is an evident proof Yet 
in this very session complaints had been made of the ^vant of money, and fall m the price of 
lands vof l p 16 and an act was proposed against the importation of corn vol u p 87 
In fact, rents ^d been enormously enhanced m this reign, which the country gentleihen 01 
course endeavoured to keep up But com, probably througn good seasons, was rather lovci 
m xdar, than it had been, — about 3af a quarter 

I Id 174. 200 Compare also p 151 Sir Thomas Wentworth appears to nave discounte- 
nanced the resenting tms as a breach of privilege Doubtless the house showed great and 
even excessive moderation m it for we can hardly doubt that Sandys was really committed 
for no other cause than his beba'iour in Parliament It w;is taken up again afterwards- 

p. 2^9. 
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journals their famous protestation of Dec i8th, 1621, in the follow* 
mg words — 

“The commons now assembled in parliament, being justly occasioned 
thereunto, concerning sundry liberties, franchises, privileges, and 
jurisdictions of parliament, amongst others not herein mentioned, do 
make this protestation following — ^That the liberties, franchises, 
pnvileges, and jurisdictions of parhament are the ancient and un- 
doubted birthright and inhentance of the subjects of England, and 
that the arduous and urgent affairs concerning the king, state, and the 
defence of the realm, and of the church of England, and the making 
and maintenance of laws, and redress of mischiefs and grievances 
which daily happen within this realm, are proper subjects and matter 
of counsel and debate in parhament , and that m the handimg and 
proceeding of those businesses, every member of the house hath, and 
of right ought to have, freedom of speech to propound, treat, reason, 
and bring to conclusion the same that the commons m parhament 
have like liberty and freedom to treat of those matters, m such order 
as m their judgments shall seem httest and that every such member 
of the said house hath like freedom from all impeachment, impnson- 
ment, and molestation (other than by the censure of the house itself), 
for or concerning any bill, speaking, reasoning, or declanng of any 
matter or matters, touching the parhament or parhament business , 
and that, if any of the said members be complained of, and questioned 
for any thing said or done in parhament, the same is to be showed to 
the kmg, by the advice and assent of all the commons assembled m 
parliament, before the king give credence to any pnvate information " 
(Debates 359 ) 

This protestation was not likely to pacify the king^s anger He had 
already pressed the commons to make an end of the business before 
them, under pretence of -wishing to adjourn them before Chnstmas, 
but probably looking to a dissolution They were not in a temper to 
regard any business, least of all to grant a subsidy, till this attack on 
their pnvileges should be fully retracted. The king therefore adjourned, 
and in about a fortnight after dissolved, them But in the interval, 
having sent for the journal book, he erased their last protestation with 
his own hand , and pubhshed a declaration of the causes which had 
provoked him to this unusual measure, alleging the unfitness of such a 
protest, after his ample assurance of maintaining their privileges, the 
irregular manner in which, according to him, it \%as voted, and its 
ambiguous and general wording, which might serve m future times to 
invade most of the prerogatives annexed to the imperial crown In 
his proclamation for dissolving the parhament, James recapitulated all 
his grounds of offences, but finally required his subjects to take notice 
that It was his intention to govern them as his progenitors and pre- 
decessors had done, and to call a parliament again on the first con- 
venient occasion ‘ He immediately followed up this dissolution of 
parhament by dealing his vengeance on its most conspicuous leaders 
sir Edward Coke and sir Robert PhiUps were committed to the Tower, 
Mr Pjan, and one or two more, to other prisons, sir Dudley Digges, 
and seieral who were somewhat less obnoxious than the formei, were 

1 Rj mer, xvu 311 Pari HisL Carte 93 Wilson 
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sent on a commission to Ireland, as a sort of honourable banishment. 
The earls of Oxford and Southampton under^\ent an exammation 
before the council , and the former was committed to the Tower on 
pretence of having spoken words against the king It is worthy ol 
observation that, in this session, a portion of the upper house had 
united m opposing the court Nothing of this kind is noticed m former 
parliaments, except perhaps a little on the establishment of the reform- 
atiotu In this minonty were considerable names — Essex, South- 
ampton, Wanvick, Oxford, Saye, Spencer Whether a sense of public 
wongs, or their particular resentments, influenced these noblemen, 
their opposition must be reckoned an evident sign of the change that 
was at work in the spint of the nation, and by which no rank could be 
wholly unaffected ^ 

James, wath all his reputed pusillanimity, never showed any signs of 
feanng popular opinion His obstinate adherence to the marnage 
treaty with Spam was the height of pohtical rashness m so cntical a 
state of the public mind But what wnth elevated notions of his 
prerogative and of his skill in government on the one hand, what with, 
a confidence in the submissive loyalty of the English on the other, he 
seems constantly to have fancied that all opposition proceeded from a 
small troublesome faction, whom if he could any way silence, the rest 
of his people would at once repose in a dutiful rehance on his wisdom 
Hence he met every succeeding parhament with as sanguine hopes as 
if he had suffered no disappointment in the last The nation was 
however, ivrought up at this time to an alarming pitch of discontent 
Libels were in circulation about 1621, so bitterly mahgnant in their 
censures of his person and administration, that tw'o hundred years 
might seem, as w'e read them, to have been mistaken m their date * 
Heedless however of this growing odium, James continued to solicit 
the affected coyness of the court of Madrid The circumstances of 
that negotiation belong to general history* It is only necessary to 

1 Besides the histormns see Cabala, part u p. 135 (^to edit ) D Israeli s Character of 
James I , p 123 and Mede a Letters, Harl XISS 389 

* Wilson’s History of James I m Kcnnct, 11 247 749 Thirt> three peers, Mr Joseph 

Mede tells us m a letter of Feb 24 i6ai (Harl MSS 380 signed a petition to the Ling 
which they refused to deU\cr to the counal, as he desired, nor e\en to the pnnee unless he 
would saj he did not reccise it as a coundllor , whereupon the Ling sent for lord Oxford, and 
asked him for it he, accordmg to presuous agreement, said he had it not , then he sent for 
another, who made the same answer at last they told him the> had resoUed not to deliierit 
unless they were admitted all together AVhereupon his majesty wonderfully incensed, sent 
them all awa> re infecta, and said that he would come mto parliament himself, and bring 
them all to the bar ” This petition, I belies e, did not relate to any general grcivances, but to 
a question of their own pmaleges, as to their precedence of Scots peers Wilson, ubi supra 
But several of this large number were inspired by more generous sentiments and the com- 
mencement of an aristocratic opposition deserves to be noticed In another letter, wnttea m 
March, ^lede speaks of the good understanding between the long and parliament , he promised 
they should sit as long as they hke, and hereafter he would lia\e a parliament etery three 
y^s “ Is not this good if It be true T But certain it is that the lords stick w onder- 

ful fast to the commons, and all take great pains ’’ 

The entertanung and sensible biographer of James has sketched the characters of these WTiig 
peers Allan's James 1 , u 238 

* One of th«e may be found m the Somers Tracts, u 470 , cntuled Tom Tcl! truth, a most 
mahgnant ebulhuon of disloj-alty, which the author must haie risked his neck as well as ears 
ra pubUshmg Some outrageous redecuons on the personal chatacter of the king could hardly 
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remind the reader that the king was induced, during the residence ol 
prince Charles and the duke of Buckingham m Spain, to swear to 
certain private articles, some of which he had already promised before 
their departure, by which he bound himself to suspend all penal laws 
affecting the catholics, to permit the exercise of their religion in 
pnVate houses, and to procilre from parliament, if possible, a legal 
toleration This toleration, as preliminary to the entire re-estabhsh- 
nteht of popery, had been the first great object of Spam in the treaty 
But that court, having piotracted the treaty for years, in order to 
extort more favourable terms, and interposed a thousand pretences, 
became the dupe of its own artifices , the resentment of a haughty 
mmion overthrowing with ease the painful fabric of this most tedious 
negotiation 

Buckingham obtained a transient and unmented popularity by thus 
averting a great public mischief, which rendered the next parliament un- 
expectedly peaceable The commons voted three subsidies and three 
fifteenths, in value about 300,000/ , ‘ but with a condition, proposed by 
the king himself, that, in o-der to ensure its application to naval and 
military armaments, it should be paid into the hands of treasurers 
appointed by themselves, who should issue money only on the warrant 
of the council of war He seemed anxious to tread back the steps 
made in the former session, not only referring the highest matters of 
state to their consideration, but promising not to treat for peace 
wthout their advice They, on the other hand, acknowledged them- 
selves most bound to his majesty for having been pleased to require 
their humble ad\ ice in a case so important, not meaning, we may be 
sure, by these courteous and loyal expressions, to recede from what 
they had claimed in the last parliament as their undoubted right ® 

The most remarkable affair in this session was the impeachment of 
the earl of Middlesex, actually lord treasurer of England, for bribery 
and other misdemeanours It is well known that the prince of Wales 
and duke of Buckingham instituted this prosecution to gratify the 
latter’s private pique, against the wishes of the king, who warned them 
they would live to have their fill of parliamentary impeachment It 
was conducted by managers on the part of the commons m a very 

important and beina unknown to Carte and Hume, render their narratives less satisfactory 
Some pamphlets of the time, m the second volume of the Somers Tracts, may be read wth 
interest and Howell's Letters, being written from Madrid during the pnnee of Wales’s rcsi* 
dence, deserve notice. See also Wilson in Kcnnct, p 750 etpost Dr Lingard has illustrated 
the subject lately, ix 271 

1 Hume, and many other writers on the side of the crown, assert the value of a subsidy to 
have fallen from 70,000/ , at which It had been under the Tudors, to 55,000/, or a less sum 
But though I will not assert a negative too boldly, I have no recollection of having found any 
good authority for this and it is surely too improbable to be lightly credited For admit that 
no change was made m each man s rate according to the increase of wealth and diminution of 
the value of money, the amount must at least have been equal to what it had been and to 
suppose the contnbutors to have prevailed on the assessors to underrate themis rather contrary 
to common fiscal usage In one of Mede’s letters, which of course I do not quote as decisive, 
It is said that the value of a subsidy was above 80,000/ and that the assessors were 
directed (this was m 1621) not to follow former books, but value every man s estate according 
0 theu" knowledge, and not his own confession 

* Pari Hist 1383 1388 1390 Carte, 119 The king seems to have acted pretty fairly in 
this parliament, bating a gross fabchood in dcnyuig the Intended toleration of papists He 
ivishcd to get further pledges of support from parliament before he plunged into a war and 
was vet^ right in doing so On the other hand, the pnnee and duke of Piickinghain behaved 
m publiv iowarihinFii^uh^cat rudeness Pari Hist 
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regular form, except that the depositions of ivitnesses were merely read 
by the clerk , that fundamental rule of English law which insists on 
the vivS. voce examination, being as yet unknowm, or dispensed with m 
political trials Nothing is more worthy of notice in the proceedings 
upon this impeachment than what dropped from sir Edivin Sandys in 
speaking upon one of the charges Middlesex had laid an imposition 
of 3/ per ton on French innes, for tahng off which he received a 
gratuity Sandys, commenting on this offence, protested in the name 
of the commons, that they intended not to question the power of 
imposing claimed by the king's prerogative this they touched not 
upon now , they continued only their claim, and when they should 
have occasion to dispute it, would do so with all due regard to his 
majesty's state and revenue (Pari HisL 1421 ) Such cautious and 
temperate language, far from indicating any disposition to recede from 
their pretensions, is rather a proof of such united 'teadmess and 
discretion as must ensure their success Middlesex was unanimously 
convicted by the peers * His impeachment was of the highest moment 
to the commons , as it restored for ever that salutary constitutional 
right which the single precedent of lord Bacon might have beer 
insufficient to establish against the ministers of the crown 

The two last parliaments had been dissolved vv ithout passing a single 
act, except the subsidy bill of 1621 An interval of legislation for 
thirteen years was too long for any civilized country Several statutes 
were enacted m the present session, but none so material as that for 
abolishing monopolies for the sale of merchandize, or for using any 
trade * This is of a declaratory nature, and recites that they are 
already contrary to the ancient and fundamental laws of the realm 
Scarce any difference arose between the crown and the commons 
This singular calm might probably have been interrupted, had not the 
king put an end to the session They expressed some little dissatisfac- 
tion at this step, (P H 1483), and presented a hst of gnevances, one 
only of which is sufficiently considerable to deserve notice , namely, 
the proclamations already mentioned in restraint of building about 
London, whereof they complain m very gentle terms, considering 
their obvious illegality and violation of pnvate right (id 1488 ) 

The commons had now been engaged, for more than twent> years, 
in a struggle to restore and to fortify their own and their fellow subjects’ 
liberties They had obtained in this penod but one legislative mea- 
sure of importance, the late declaratory act against monopolies But 
they had rescued from disuse their ancient nght of impeachment 
They had placed on record a protestation of their claim to debate all 
matters of public concern They had remonstrated against the 
usurped prerogatives of binding the subject by proclamation, and of 

1 Clarendon blames the impeachment of Jliddlesex lor the \ery reason which makes me 
deem it a fortunate event for the constitubon, and seems to consider hun as a saenhee to B-ck- 
inghanis resentment Hacket also, the biographer of Williams, takes his part Carte, how- 
ever, thought him guiltj , p 116 and the unaiumous vote of the peers Is much against him, 
Mnce that house was not whoU/ governed by Buckingham See too the Life of Nicholas 
rarrarin Wordsworth’s Ecclesiastical Biography, vol iv where it appears that that pious and 

treasuret's most forwani accusers, having been deeply 
inj^ured by him. It is difficult to determine the question from the printed tnak 

at Jau I c. 3. Sec what lord Coke says on this act, and on the general subject of mono- 
jehes, 3 last, 181 
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levying customs at the out-ports They had secured beyond contro- 
versy their e\clusivc privilege of determining contested elections of 
their members They had maintained, and earned indeed to an 
unwarrantable extent, their power of judging and inflicting punish- 
ment, even for ofTcnces not committed against their house Of these 
advantages some were evidently incomplete , and it would require the 
most vigorous exertions of future parliaments to realize them But 
such exertions the increased energy of the nation gave abundant cause 
to anticipate A deep and lasting love of freedom had tahen hold of 
every class, except perhaps the clergy , from which, ^vhen viewed to- 
gether with the rash pnde of the court, and the uncertainty of consti- 
tutional pnnciples and precedents, collected through our long and 
various history, i calm bystander might presage that the ensuing reign 
would not pass without disturbance, nor perhaps end without confusion 


CHAPTER VII 

ON IHE ENGLISH CONSTITUTION FROM THE ACCESSION OF CHARLES I 
TO THE DISSOLUTION OF HIS THIRD PARLIAMENT 

ParUament of 1625 — Its Dtssolutwn — Another Par I lament calledr— 
Proseaition of Buckingham — Arotlrary Procetdings towards the 
Earls of Arundel and Bristol— Loan demanded by the King— Several 
committed for Refusal to contribute — They sue for a Habeas Corpus — 
Arguments on this Question, which is decided against them — A Par- 
liament called in 162S — Petition of Ra^ht — King’s Reluctance to grant 
it — Tonnage and Poundage disputed— King dissolves Parliament — 
Religious Differences — Prosecution of Puritans by Bancroft — Growth 
of Hi^h-Church Tenets — Differences as to the Observance of Sunday — 
Arminian Controversy — State of Catholics under fames — fcalotisy 
of the Court's Favour towauls them — Unconstitutional Tenets pro- 
mulgated by theHigh-Church Party — General Remarks — pp 266-297 

i^HARLES the First had much m his character very suitable to the 
times in which he lived, and to the spint of the people he was to rule , 
a stern and senous deportment, a disinclination to all licentiousness, 
and a sense of religion that seeeraed more real than m his father 1 
These qualities we might suppose to have raised some expectation of 
him, and to have procured at his accession some of that popularity, 
^hich IS rarely withheld from untned prmces Yet it does not appear 
flat he enjoyed even this first transient sunshine of his subjects’ affec- 
tion Solely intent on retrenching the excesses of prerogative, and 
well aware that no sovereign would voluntarily recede from the posses- 
sion of power, they seem to have dreaded to admit into their bosoms 

1 The general temperance and chastity of Charles, and the effect those virtues had in reform 
ing the outward face of the court, are attested by many writers, and especially by Mrs 
Hutchinson, whose good word he would not have undeservedly obtained, Mem of Col 
Hutchinsob, p 65 T am aware that he was not the perfect saint os well as martyr which his 
panegyrists represent him to have been but it is an unworthy ofHce, even for the purpose 
of throwing naicule on exaggerated praise, to turn the microscope '*f history on private life 
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any senLiments of personal loyalty which might enervate their resolu- 
tion And Charles took speedy means to convince them that they had 
not erred m wthholdmg their confidence 

Elizabeth m her systematic parsimony, James in his averseness tc 
war, had been alike influenced by a consciousness, that want of money 
alone could rendei a parliament formidable to their power None of 
the irregular modes of supply were ever productive enough to compen- 
sate for the clamour they occasioned , after impositions and benevo- 
lences were exhausted, it had always been found necessary, in the most 
arbitrary times of the Tudors, to fall back on the representatives of the 
people But Charles succeeded to a war, at least to the preparation of 
a war, rashly undertaken through his own weak compliance, the arro- 
gance of his favounte, and the generous or fanatical zeal of the last 
parliament He would have perceived it to be manifestly impossible, 
if he had been capable of understanding his own position, to continue 
tins war without the constant assistance of the house of commons, or to 
obtain that assistance without very costly sacnfices of his royal power 
It was not the least of this monarch’s imprudences, or rather of his 
blind compliances with Buckingham, to have not only commenced hos- 
tilities against Spam, which he might easily have avoided,^ and per- 
sisted m them for four years, but entered on a fresh war with France, 
though he had abundant expenence to demonstrate the impossibility of 
defraying its charges 

The first parliament of this reign has been severely censured on 
account of the penurious supply it doled out for the exigencies of a war 
m which Its predecessors had involved the king I will not say that 
this reproach is wholly unfounded A more liberal proceeding, if it did 
not obtain a reciprocal concession from the king, would have put him 
more in the wrong But according to the common practice and cha- 
racter of all such assemblies, it was preposterous to expect subsidies 
equal to the occasion, until a foundation of confidence should be laid 
between the crown and parliament The commons had begun probably 
to repent of their hastiness m the preceding year, and to discover that 
Buckingham and his pupil, or master, which shall we say ^ had con- 
spired to deceive them ^ They were not to forget that none of the chief 
gnevances of the last reign were yet redressed, and that supplies must 
be voted slowly and conditionally if they would hope for reformation 
Hence they made their grant of tonnage and poundage to last but for 
a year instead of the king’s hfe, as had for tivo centunes been the 
practice , on which account the upper house rejected the biU (ParL 
Hist voL 11 p 6) Nor would they have refused a further supply, 
beyond the two subsidies (about 140,000/) which they had granted, 
had some tender of redress been made by the crown, and ere actually 


1 War had not been declared at Charles’s accession, nor at the dissoluUon of the first parlia- 
ment. In fact he was much more set upon it than his subjects Hume, and all his school, 
keep this out of sight 

* Hume has disputed this but with little success, csen on his Oivn showing He obscnes, 
on an aswruon of Wilson, that Buckingham lost his populantj after Bristol arn\ed, because 
lie prosed that the former, while m Spam, had professed himself a papist, — thatit is false and 
ruvertatdby BrutaL It is smgular, that Hume should know so positively what Bristol 
am in 1^4, v^en it is notorious that he said m parliament what nearly comes to the 

same inmg ui 1656 See a cunous letter in Cabala, p 234 , showmor what a combination had 
been formed against Buckmgham, of all desenpnonsof malecontents. 
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m debate upon the matter, when mterrupted by a sudden dissolution. 
(ParL Hist vol ii 33 ) 

Nothing could be more evident, by the expenence of the late reign 
as well as by observing the state of public spirit, than that hasty and 
premature dissolutions or prorogations of parliament served but to 
aggravate the crown's embarassments Every successive house of 
commons inherited the feelings of its predecessor, without which it 
would have ill represented the prevalent humour of the nation The 
same men, for the most part, came again to parhament more irritated 
and desperate of reconciliation with the sovereign than before Even 
the politic measure, as it was fancied to be, of excluding some of the 
most active members from seats m the new assembly, by nominating 
them shenffs for the year, failed altogether of the expected success , as 
It naturally must in an age when all ranks partook in a common 
enthusiasm 1 Hence the prosecution against Buckingham, to avert 
which Charles had dissolved his first parliament, was commenced with 
redoubled vigour in the second It was too late, after the precedents 
of Bacon and Middlesex, to dispute the right of the commons to 
impeach a minister of state The king, however, anticipating their 
resolves, after some sharp speeches only had been uttered against his 
favourite, sent a message that he would not allow any of his servants to 
be questioned among them, much less such as were of eminent place, 
and near unto him He saw, he said, that some of them aimed at the 
duke of Buckingham, whom, m the last parhament of his father, all had 
combmed to honour and respect, nor did he know what had happened 
since to alter their affections , but be assured them that the duke had 
done nothing without his own special direction and appointment 
This haughty message so provoked the commons that, having no 
express testimony against Buckingham, they came to a vote that com- 
mon fame is a good ground of proceeding either by inquiry, or pre- 
senting the complaint to the king or lords , nor did a speech from the 
lord-keeper, severely rating their presumption, and requinng on the 
king’s behalf that they should punish two of their members who had 
given him offence by insolent discourses in the house, lest he should 
be compelled to use his royal authonty against them , nor one from 
the king himself, bidding them “remember that parliaments were alto- 
gether in his power for their calhng, sitting, and dissolution , therefore, 
as he found the fruits of them good or evil, they were to continue to be 
or not to be,”* tend to pacify or to intimidate the assembly They 
addressed the king in very decorous language, but asserting “the 
ancient, constant, and undoubted right and usage of parliaments to 

1 The language of lord keeper Coventry m opening the session was very ill calculated for 
the spirit of the commons “ If we consider anght, and thmk of that incomparahle distance 
between the supreme height and majesty of a mighty monarch and the submissive awe and 
lowliness of loyal subjects, we cannot but receive exceedmg comfort and contentment in the 
frame and constitution of this highest court, wherem not only the prelates, nobles, and gran 
decs, but the commons of all degrees have their part and wherem that high majesty doth 
descend to admit or rather to invite, the humblest of his subjects to conference and counsel 
with him,” &c He gave them a distinct hmt afterwards that they must not expect to sit long 

60 I know of nothing under the Tudors of greater arrogance than this lan- 
guage Sir Dudley Carleton, accustomed more to foreign negotituons than to an English 
house of commons, gave veryjust offence by descanting on the misery of the people in other 
countries ‘ He cautioned them not to make the king out of love with parliaments, by 
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question and complain of all persons, of what degree soever, found 
grievous to the commoms ealth, m abusing the power and trust com- 
mitted to them by their sovereign” The duke was accordingly im- 
peached at the bar of the house of peers on eight articles, manj of 
them probably w ell-founded , >et as the commons heard no evidence 
in support of them, it was rather unreasonable in them to request that 
he rmghtbe coimmtted to the Tower 

In die conduct of this impeachment, two of the managers, sir John 
Ehot and sir Dudley Digges, one the most lUustnous confessors in the 
cause of hberty whom that time produced, the other, a man of much 
abihtj, and a useful supporter of the popular partj', though not exempt 
from some obhque views towards promotion, gave such offence by 
words spoken, or alleged to be spoken, in derogation of his majest>'’s 
honour, that thej were committed to the Tower The commons of 
course resented tins new outrage. They resolved to do no more busi- 
ness till thej’’ were nghted in their pnvileges The> denied the words 
imputed to Digges , and, thirt>-SL\ peers asserting that he had not 
spoken them, the king admitted that he was mistaken, and released 
both their members 1 He had already broken in upon the pnvileges 
of the iiouse of lords, by committing the earl of Arundel to the Tower 
dunng the session, not upon any pohtical charge, but, as was com- 
monly surmised, on account of a marriage which his son had made wrth 
a lady of royal blood Such pnvate offences were sufficient m those 
arbitrary' reigns, to expose the subject to indefinite impnsonment, if not 
to an actual sentence in the star-chamber The lords took up this 
detention of one of their body , and after formal exarmnation of pre- 
cedents by a committee, came to a resolution, ‘ that no lord of parha- 
ment, the parhament sittmg, or within the usual tunes of pnvnlege of 
parliament, is to be impnsoned or restrained without sentence or order 
of the house, unless it be for treason or felony , or for refusmg to give 
surety' for the peace ’ This assertion of pnvalege was manifestly war- 
ranted by the co-extensiv e liberties of the commons After vanous 
messages between the king and lords, Arundel was ultunately set at 
hbeny (Park Hist. 125 Hatsell, 141 ) 

This infnngement of the nghts of the peerage was accompanied by 
another not less mjunous, the refusal of a writ of summons to the earl 
of BnstoL The lords were justly tenacious of this unquestionable 
privilege of their order, without wluch its constitutional digmty' and 

lacroachin? oa pcrogamc for la his messages he had told them, that be rni*^ then lsc 
nciv councils la all Chnsuan kingdoms there were parlaments anaenUy, tili the mnnard^ 
scemg their turhulent apints, s Ood upca uieir prcrogaavcb, and overthre* them all, cacept 
jw Ji la forci^ countries the people look cot like ours viiih store cf flcah un their hacks , 
but like gho>ts, being nolhmg but sjuji and bone^f, with some th n co-ver to their nakedness, 
and wcanng woodca shoes oa their feet a misery bc>ond erpresSioa, and that we are \ct 
**^e from and let us not lose the repute of a free bom nanoa by cur tarbi-IcncY ux parLa- 
xaent ” Rushwoith 

'^'as a hint, in the usual arrogant stjle cf courts, that the hbemes of the peop’e 
^®P^ded on faiour, and not oa their own determmauoa to maintain them. 

Pirl H jt- itq H at sell , u 147 Lordi Journals A few peers refused to join in this 
^ tangard has ohveri cd that the oppesnea la the hou>e of lords was headed b> the cai^ 
vl been rather censp cuous in the late reign, and wha>e cnaractcr is dm wa 

^ xa the ar>t book of his histcrj He held lea proaaes la me k*ng*s erst parliament 

•i? ihireea. Lingard ix 323 In the second Pembrc*>e had oaJ> dre, but 

came w di thirteen. Xmrdjt Joumais, p 451 enormous accumuUuoa of 

s^mges in one wr^cn led to an order of thehou»e, which is now its estohlishcd re^ridaUoa, 
that no peer can ho d aiore than two proxies t^ords Journals, p. ^7 
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independence could never be maintained Whatever irregularities ot 
uncertainty of legal principle might be found m earlier times as to 
persons summoned only by writ without patents of crtition, concerning 
whose hereditary peerage there is much reason to doubt, it was be>ond 
all controversy that an earl of Bristol holding his dignity by patent was 
entitled of right to attend parliament Ihe house neccssanly insisted 
upon Bnstol's receiving his summons, which was sent bun with an 
injunction not to comply with it by taking his pi ice But tlie spirited 
earl Knew that tlie king's constitution il will expressed in the writ ought 
to outweigh Ills private command, and laid the secretary's letter before* 
the house of lords The king prevented any further interference m his 
behalf by causing articles of cliaige to be esliibited agiiiist him b> the 
attornej -general, wheieoii he vv is committed to tlie lower These 
assaults on the* pride and eonsequence of an aristocratic assembly, from 
whom alone the king could e\pect effectual support, display his unfit- 
ness, not Old) for the government of Liigland, but of any other nation 
Nor w as his conduct towards Bristol less oppressive than impolitic 
If We look at the harsh and indecent emplojment of his own authority 
and even tcstimon), to iiKhieiice a erimin il process agiinst a man of 
approved and unt iiiited worth,' and his s mclion of charges which, if 
Bristol's defence be as true is it is now gener dly admitted to be, he 
must have known to be unfounded, we sh ill hardly concur with those 
candid persons wdio believe that Charles would have been an excellent 
prince m a more ibsolute monarch) Nothing in truth can be more 
preposterous than to miintaiii, like Clircndon iiul Hume, the integrity 
and innocence of lord Bnstol, together with tJie sincerity and humanity 
of Charles the First Sucli inconsistencies betra) a detennination in 
the historian to speak of men according to his preconceived affection 
or prejudice, without so much as attempting to reconcile these senti- 
ments to the facts, which he can neither deny nor excuse “ 

Though the lords petitioned against a dissolution, the king was 
determined to protect his favourite, and rescue himself from the impor- 
tunities of so refractory a house of commons ® Perhaps he had 

* Mr J’rodie hi5 comiiicHled niher loo scicrcly on Jlnsiol s conduct, \ol 11 p 109 nut 
lie wxH “ nciui cd merely by inolnes of self iggrandiicinciit,' is surely nut apparent ihoush 
lie might be more partial to Spam th 111 we iiuy tlnnU ni,Iic, or even though he might have 
tome bias towards the religion of Rome Ihc last however is b> no means proved for the 
hmg s word is no proof m my eyes 

^ See the proceedings on the mutual charges of nucbingham and Bnstol in Rushworth, or 
the Parliamentary History Charles s behaviour is worth noticing He sent a message to 
the house, dcsinng that tney would not comply with die earls request of beinL allowed coun 
scl and yielded ungraciously when the lords rcnionstrticd a^inst the prohibition Par) 
Hist 97 132. Ihe atloniey general exhibited articles against unslol TS to facts depending m 
great measure on die luiig’s sole testimony Bristol petitioned the house “to take uito con 
sideration of what consequence such a precedent might be and thereon most humtiv to mov e 
his majesty for the declining at least, of his majesty's accusation and testimony Id 98 
The house ordered tw o questions on this to be put to the judges i Whether, in case of 
treason or lelony, the Ling’s testimony was to be admitted or noti a Whether words spoLen 
to the piance, who is after Ling, maLe any alteration in the case? They were ordered to 
dcUver their opmions three days afterwards But when the ume came, the chief justice 
hiformed the house, that the attorney general had communtcated to the judges his majesty’s 
pleasure, dut they should forbear to give an answer Id 103 rod 

Hume says, “ Charles himself was certainly deceived by BucLingham, when he corroborated 
his favourite s narrative by his testimony *’ But no assertion can be more gratuitous the sup 
position indeed is impossible 

’ Pari Hist 393. If the following letter is accurate, the pnvy-counctl themselves were 
against this dis-ofuuon “ Yesterday the Iqrds wiung m council at Whitehall to argue whelhet 



Hallam's ConsHtuUonal History of England. 271 

all eady taken the resolution of governing without the concurrence of 
parliaments, though he was induced to break it the ensuing year For 
the commons having delayed to pass a bill for the five subsidies they 
had voted in this session, till they should obtain some satisfaction for 
their complaints, he was left without any regular supply This was not 
wholly unacceptable to some of his counsellors, and probably to him- 
self, as affording a pretext for those unauthorised demands which the 
advocates of arbitrary prerogative deemed more consonant to the 
monaich’s honour He had issued letters of privy seal, after the 
former parliament, to those in every county, whose names had been 
returned by the lord lieutenant as most capable, mentioning the sum 
they were required to lend, with a promise of repayment in eighteen 
months (Rushworth, Kenaet ) This specification of a particular sum 
was reckoned an unusual encroachment, and a manifest breach of the 
statute against arbitrary benevolences, especially as the names of those 
who refused compliance were to be returned to the council But the 
government now ventured on a still more outrageous stretch of power 
They first attempted to persuade the people that as subsidies had been 
voted m the house of commons, they should not refuse to pay them, 
though no bill had been passed for that purpose But a tumultuous cry 
was raised in Westminster-hall from those who had been convened, 
that they would pay no subsidy but by authority of parliament ‘ This 
course, therefore, was abandoned for one hardly less unconstitutional 
A general loan was demanded from every subject, according to the rate 
at which he was assessed in the last subsidy The commissioners 
appointed for the collection of this loan received private instructions to 
require not less than a certain proportion of each man’s property in 
lands or goods, to treat separately with every one, to examine on oath 

the pnih-imeot should be dissolved or not, were all with one voice against the dissoluuon oric 
and to-day, when the lord beeper drew out the commission to have read it, they sent four of 
their own body to his majesty to let him know how dangerous this abrupuon would be to the 
state, and beseech him the parliament might sit but two days — he answered , Not a minute ” 
IS June, 1626 Mode’s Letters, ubi supra The author expresses great alarm at what might 
be the consequence of this step Mede ascribes this to the council , but others perhaps more 
Drobably, to the house of peers The king’s expression, “ not a minute," is raenuoned by 
several wnters 

1 Jlede’s Letters — “ On Monday the judges sat m Westminster-hall, to persuade the people 
to pay subsidies , but there arose a great tumultuous shout amongst them * A parliament 1 a 
parliament I else no subsidies ! ’ The levying of the subsidies, verbally granted in parliament, 
being propounded to the subsidy men in Westminster, all of them, saving some thirty among 
live tliousand, and they all the long’s servants, cned ‘A parliament! a parliament 1 ’ &c 
The same was done m Middlesex on hronday also, in five or six places, but far more are said 
to have refused the grant At Hicks s hall the men of Middlesex assembled there, when they 
had heard a speech for the purpose made their obeisance and so went out without any 
answer alfirraaiive or negative In Kent the whole county denied, saying that subsidies were 
matters of too high a nature for them to meddle witlial, and that they durst not deal tlierewitb, 
lest, hereafter, they might Ijo called m quesuon " July 22 et post In Harleian iISS vol 
xxxvii fol 19a , we find a letter from the king to the deputy lieutenants and justices of every 
county, informing them that he had dissolved the last parliament because the disordered pas 
Sion of some members of that house, contrary to the good mclinauon of the greater and wiser 
sort of them, had frustrated the grant of four subsidies, and three fifteenths, which they had 
l^mised he therefore enjoins the deputy heutenants to cause all the troops and bands of 
the cminty to be mustered, trained, and ready to march, as he is threatened with invasion 
that the justices do divide the county mto districts, and appoint in each able persons to collect 
revive moneys, promising the parties to employ them in the common defence to send a 
1 ° contnhute and those who refuse, "that we may hereby be informed who are 
well affected to our service, and who arc otherwise." July 7, i6a6 It is evident that the 
pretext or invasion, which was utterly improbable, was made ase of in order to shelter the 
Iting^s illegal procee-hnj,s 
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such as should refuse, to certify the names of refractory persons to the 
pnvy council, and to admit of no excuse for abatement of the sum 
required (Rushworth's Abr 1 270) 

This arbitrary taxation (for the name of loan could not disguise th< 
extreme improbability that the money would be repaid), so general and 
systematic as well as so weighty, could not hs endured without estab- 
lising a precedent that must have shortly put an end to the existence of 
parliaments For if those assembhes were to meet only for the sake 
of pouring out stupid flatteries at the foot of the throne, of humbly 
tendering such supplies as the ministry should suggest, or even of 
hinting at a few subordinate grievances which touched not the king’s 
prerogative and absolute control m matters of state — functions which 
the Tudors and Stuarts were well pleased that they should exercise — if 
every remonstrance was to be checked by a dissolution, and chastised 
by imprisonment of its promoters, every denial of subsidy to furnish a 
justification for extorted loans, our free-born high-minded gentry would 
not long have brooked to give their attendance to such an ignominious 
assembly, andan English parhamentwouldhavebecome as idleamockeiy 
of national representation as the cortes of Castile But this kingdom 
was not m a temper to put up with tyranny The king’s advisers weie 
as little disposed to recede from their attempt They prepared to enforce 
It by the arm of power ‘ The common people who refused to contri- 
bute weie impressed to seive m the navy The gentry were bound by 
recognisance to appear at the council-table, where many of them were 
committed to prison (Rushworth Kennet ) Among these were five 
knights. Darnel, Corbet, Earl, Hevenmgham, and Hampden, who sued 
the court of kin^s bench for their wnt of habeas corpus The ivnt was 
granted , but the warden of the Fleet made return that they were 
detained by a warrant from the pnvy-council, informmg him of no 
particular cause of imprisonment, but that they were committed by the 
special command of his majesty This gave nse to a most important 
question, whether such a return was sufficient m law to justify the 
court in remitting the psities to custody The fundamental immunity 
of English subjects from arbitrary detention had never before been so 
fully canvassed , and it is to the discussion which arose out of the 
case of these five gentlemen that we owe its continual assertion by 

- 1 The ^aist volume of H-irgravc MSS p 300 , contains minutes of a debate at the council 
table dunng the interval between the second and third parUaments of Charles, taken by a 
counsellor It was proposed to lay an excise on beer others suggested that it should be on 
malt, on account of what was brewed m pnvate houses It was then debated “ how to over- 
come difficulties, whether by persuasion or force Persuasion it ivas thought, would not gam 
It , and for Judicial courses, it would not hold against the subject that would stand upon the 
right of his own property, and against the fundamental constitutions of the kingdom The 
last resort was to a proclamation for in star-chamber it might be punishable, and thereupon it 
rested ” There follows much more it seemed to be agreed that there ivas such a necessity as 
might justify the imposition yet a sort of reluctance is visible even among these timid coun- 
sellors The king pressed it fonvard much. In the same volume, p 393 , we find other pro 
ceedings at the council table, whereof the subject was the censunng or punishmg of some 
one who had refused to contribute to the loan of i6z6, on the ground of its lUegahty The 
highest language is held by some of the conclave in this debate. 

Mr D'Israeh has collected from the same copious reservoir, the manuscripts of the British 
Museum, several more illustrations, both of the arbitrary proceedmgs of the council, and of 
the bold spirit with which they were resisted Cunosities of Literature, New Senes, 111 381 
But this mgenious author IS too much imbued ivith" the monstrous faith of many made for 
one,” and sets the pnvate feelmgs of Charles for an unworthy and dangerous nunion, abovv 
the liberties and interests of the nation 
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parliament, and its ultimate establishment m full practical efficacy by 
the statute of Charles II It was argued with great abiht> b> No>, 
Selden, and other eminent law) ers, on behalf of the claimants, and 
by the attorney -general Heath for the crown 
The counsel for the pnsoners grounded their demand of hberty on 
the onginal basis of Magna Charta, the twenty-ninth section of which, 
as IS well known, provides that “no free man shall be taken or impn- 
soned unless by lawful judgment of his peers, or the law of the 
land.’ This pnnciple having been frequently transgressed by the 
king’s pnvy council in earlier times, statutes had been repeatedly 
enacted, mdependently of the general confirmations of the charter, to 
redress this material gnevance Thus in the 25th of Edward III it is 
provided that “ no one shall be taken by petition or suggestion to the 
king or his counsel, unless it be (r e but only) by indictment or present- 
ment, or by wnt onginal at the common law'” And this is again 
enacted three years afterwards, with little vanation, and onqe again in 
the course of the same reign It was ne\er understood, whatever 
the loose language of these old statutes might suggest, that no man 
could be kept m custody upon a cnminal charge before indictment, 
which would have afforded too great security to offenders. But it was 
the regular practice that every' warrant of commitment, and every 
return by a gaoler to the wnt of habeas corpus, must express the nature 
of the charge, so that it might appear whether it were no legal offence, 
in which case the party must be mstantly set at hberty , or one for which 
bail ought to be taken or one for which he must be remanded to pnson 
It appears also to have been admitted without controversy, though not 
perhaps according to the stnct letter of law , that the pnvy-council might 
commit to pnson on a cnmmal charge, since it seemed preposterous 
to deny that power to those entrusted with the care of the common- 
wealth, which every petty magistrate enjoyed. But it was contended, 
that they w ere as much bound as every petty magistrate to assign such 
a cause for their commitments, as might enable the court of king’s 
bench to determine whether it should release or demand the pnsoner 
brought before them by habeas corpus ” 

The advocates for this pnnciple Mleged several precedents, from the 
reign of Henry VII to that of James, where persons committed by the 
council generally, or even by the special command of the kmg, had 
been admitted to bail on their habeas corpus “But I conceive,” 
said one of these, “that our case will not stand upon precedent, 
but upon the fundamental laws and statutes of this realm , and though 
the precedents look one way or the other, they are to be brought 
back unto the law s by w hich the kingdom is gov emed ” He was aw are 
that a pretext might be found to elude most of his precedents The 
warrant had commonly declared the party to be charged on suspicion 
of treason or of felony , m w hich case he w ould of course be bailed by 
the court Yet m some of these instances the words “by the king’s 
special command,” were inserted m the commitment, so that they 
served to repel the pretension of an arbitrary right to supersede the law 
by his personal authority Ample proof was brought from the old law 
boo^ that the king’s command could not excuse an illegal act. “If 
the king conunand me,” said one of the \ud^es under Henry VI , “to 

' IS 
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arrest a n’an, and I arrest him, he shall have an action of false im- 
prisonment against me, though it were done m the king’s presence * 
“The king," said chief-justice Markham to Ed\\ard IV, “cannot 
arrest a man upon suspicion of felony or treason, as any of his subjects 
may , because if he should wrong a man by such arrest, he can have 
no remedy against him." No verbal order of the king, nor any under 
his sign manual or pnvy signet, was a command, it was contended by 
Selden, which the law would recognise as sufficient to arrest or detain 
any of his subjects , a wnt duly issued under the seal of a court being 
the only language m which he could signify his wilk They urged 
further that even if the first commitment by the king’s command were 
lawful, yet when a party had continued in prison for a reasonable time, 
he should be brought to answer, and not be indefinitely detained, 
liberty being a thing so favoured by the law that it will not suffer 
any man to remain m confinement for any longer time than of neces- 
sity It must 

To these pleadings for liberty, Heath, the attorney-general, replied 
in a speech of considerable ability, full of those high pnnciples of 
prerogative which, trampling as it were on all statute and precedent, 
seemed to tell the judges that they were placed there to obey rather 
than to determine “ This commitment," he says, “ is not m a legal 
and ordinary way, but by the special command of our lord the king, 
which implies not only the fact done, but so e\traordinanIy done, that 
It IS notoriously his majesty’s immediate act and will that it should be 
so ” He alludes aftenvards, though somewhat obscurely, to the king’s 
absolute power, as contradistinguished from that according to law, a 
favourite distinction, as I have already observed, with the supporters 
of dcbpotism, “ Shall we make inquiries,” he says, “ whether his com- 
mands are lawful ? — who shall call in question the justice of the king’s 
actions, who is not to give account for them ’’’ He argues from the 
legal maxim that the king can do no wrong, that a cause must be 
presumed to exist for the commitment, though it be not set forth He 
adverts with more success to the number of papists and other state- 
prisoners, detained for years in custody, for mere political jealousy 
“ Some there were,” he says, “ m the Tower who were put in it when 
very young , should they bnng a habeas corpus, would the court dehver 
them ?’’ Passing next to the precedents of the other side, and con- 
descending to admit their vahdity, however contrary to the tenor of 
his former argument, he evades their apphcation by such distinctions 
as I have already mentioned. 

The judges behaved during this great cause \vith apparent modera- 
tion and sense of its importance to the subject’s freedom. Theif 
decision, however, was m favour of the crown, and the pnsoners were 
remanded to custody In pronouncing this judgment the chief-justice, 
sir Nicholas Hyde, avoiding the more extravagant tenets of absolute 
monarchy, took the narrower line of denying the apphcation of those 
precedents, which had been alleged to show the practice of the court 
in bailing persons committed by the king’s special command. He 
endeavoured also to prove that where no cause had been expressed 
in the warrant, except such command as in the present instance, the 
judges had always remanded the parties , but with so httle succey 
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that I cannot perceue more than one case mentioned by him, and that 
above a hundred years old, which supports this doctrine. The best 
authonty on which he had to rely was the resolution of the judges in 
the 34th of Ehzabeth, published m Anderson’s reports^ For though 
this IS not grammaticaUy w'orded, it seems impossible to doubt that it 
acknowledges the special command of the king, or the authonty of the 
pnvy-council as a body, to be such sufficient warrant for a commit- 
ment as to require no further cause to be expressed, and to prevent 
the judges from discharging the party from custody, either absolutely 
or upon bail Yet it was evidently the consequence of this decision, 
that every statute from the time of Magna Charta, designed to protect 
the personal liberties of Englishmen, became a dead letter, since the 
insertion of four words in a warrant (per speciale mandatum regis), 
which might become matter of form, would control their remeduil 
efficacy And this wound was the more deadly, in that the notonous 
cause of these gentlemen’s imprisonment was their withstanding an 
illegal exaction of money Every thing that distinguished our con- 
stitutional laws, all that rendered the name of England valuable, was 
at stake in this issue If the judgment in the case of ship-money was 
more flagrantly imquitous, it was not so extensively destructive as the 
present ^ 

Neither these measures, however, of illegal seventy towards the 
uncompliant, backed as they were by a timid court of justice, nor the 
exhortations of a more prostitute and shameless band of churchmen, 
could divert the nauon from its cardinal point of faith m its own pre- 
scnptive francffises To call another parhament appeared the only 
practicable means of raising money for a war, in which the king 
persisted with great impohcy, or rather blind trust m his favounte 
He consented to this with extreme unwillingness * Previously to its 
assembhng, he released a considerable number of gentlemen and 
others who had been committed for their refusal of the loan These 
were, in many cases, elected to the new parliament , coming thither 
with just indignation at their countrj-’s wrongs, and paidonable resent- 
ment at their own. No year, mdeed, within the memory of anyone 
hving, had witnessed such violations of pubhc liberty as 1627 
Charles seemed born to carry into daily practice those theones of 
absolute power, which had been promulgated from his father’s lips 
Even now while the writs were out for a new parhament, commissioners 
were appointed to raise money “ by impositions or otherwise, as they 
should find most convtment in a case of such inevitable necessit), 
w herein form and circumstance must be dispensed with rather than 
the substance be lost and hazarded,”* and the levying of ship-money 
was already debated in the council Anticipating, as indeed was 
natural, that this house of commons w ould correspond as ill to the 

1 Ste above, in chap. V Cohe himself, while chief justice, had held that one committed by 
the pnvy-couucil not bailable by any court in Engl^A Pari Hiib 320. He had 
^thiDg to say uhen pressed with this in the next pailiamenti but that he had nu^grounded 
nis opinion upon a certain precedent, which bcirg nothing to the purpose, he was cow a&sui ed 
his pinion was as Uulc to the purpose. 1^335. State Tmls, ui 81 

State Trials, m 1—334. Pari H.st. 246 asp, Ac. Rushworth. 

At the coun^ table, sorre proposing a parliament, the long said, he did abomirawC the 
u-me Mcdc j Let ers, 50th Sept 1626 

* Rush*ctth. hlede s Letters m HarL MSS paesun 
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king’s wishes as their predecessors, his advisers were prepanng 
schemes more congenial, if they could be rendeied effective, to the 
spirit m which he was to govern A contract was entered into for 
transpoiting some troops and a considerable quantity of arms from 
Flanders into England, under circumstances at least highly suspicious, 
and which, combined with all the rest that appears of the court polic) 
at that time, leaves no great doubt on the mind that they were 
designed to keep under the people, while the business of contnbution 
was going forward ’ Shall it be imputed as a reproach to the Cokes, 
the Seldens, the Glanvils, the Pyms, the Eliots, the Philipses, of this 
famous parliament, that they endeavouied to devise more effectual 
restraints than the law had hitherto imposed on a piince who had 
snapped like bands of tow the ancient statutes of the land, to remove 
from his presence counsellois, to have been misled by whom was his 
best apology, and to subject him to an entire dependence on his people 
for the expenditure of government, as the surest pledge of his obedience 
to the laws ^ 

The principal matters of complaint taken up by the commons m this 
session were, the exaction of money under the name of loans, the 
commitment of those who refused compliance, and the late decision of 
the king’s bench, remanding them upon a habeas corpus, the billeting 
of soldiers upon private persons, which had occurred m the last year, 
whether for convenience or for purposes of intimidation and annoyance , 
and the commissions to try military offenders by martial law — a 
proceduie necessary within ceitam limits to the discipline of an army, 
but unwarranted by the constitution of this country which was little 
used to any regular forces, and stretched by the arbitrary spirit of the 
king’s admimstration beyond all bounds - These four grievances or 
abuses form the foundation of the Petition of Right, presented by the 
commons in the shape of a declaratory statute Charles had recourse 
to many subterfuges in hopes to elude the passing of this law , rather 
perhaps through wounded pride, as we may judge from his subsequent 
conduct, than much apprehension that it would create a senous impedi- 
ment to his despotic schemes He tned to persuade them to acquiesce in 
his royal promise not to arrest any one without just cause, or in a simple 
confirmation of the Great Charter and other statutes m favour of 
liberty The peers, too pliant in this instance to his wishes, and half 
receding from the patriot banner they had lately joined, lent him their 
aid by proposing amendments (insidious in those who suggested them, 
though not in the body of the house), which the commons firmly 
rejected ® Even when the bill was tendered to him foi that assent 

1 Rushworth’s Abr i 304 Cabala, partu 217 See what is said of this bj Mr Brodie, 
u 153 

* A commission addressed to lord Wimbleton, 28th Dec 1625, empowers him to proceed 
against soldiers or dissolute persons joining with them, who should commit any robberies, 
&c which by martial law ought to he punished with death, by such summary course as is 
agreeable to martial law, &c Rymer, xvui 254 Another in i6a6, may be found, p 763 It 
13 unnecessary to pomt out how unlike these commissions are to our present mt tiny bills 

^ Bishop Wiliams, as we ate informed by his biographer, though he promoted the Petition 
of Right, stickled for the additional clause adopted by the lords, reservmg the kin^s sovereign 
power which very justly exposed him to suspiaon of being corrupted For that he was so is 
most evident by what follows where we are told that he had an interview with the duke of 
Buckingham, when they were reconaled and “ his grace had the bishop s consent with a 
Uttle asking that he would be his grace’s fvthful servant in the next session of parliament 
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«hich It had been necessary for the last two centunes that the king, 
should grant or refuse m a word, he returned a long and equivocal 
answer, from whicb it could only be collected that he did not intend to 
remit anj portion of what he had claimed as his prerogative. But on 
an address from both houses for a more exphcit answer, he thought fit 
to consent to the bill m the usual form. The commons, of whose 
liarshness towards Charles his advocates have said so much, imme- 
diately passed a bill for granting five subsidies, about 350,000/ , a sum 
not too great for the weSth of the kingdom or for his exigencies, but 
considerable according to the precedents of former times, to which men 
naturally look.^ 

The sincenty of Charles in thus according his assent to the Petition 
of Right maybe estimated by the following very remarkable conference 
which he held on the subject with his judges Before the bill was 
passed, he sent for the two chief-justices, H>de and Richardson, to 
Whitehall , and propounded certain questions, directing that the other 
judges should be assembled m order to answer them. The first ques- 
tion was, “ Whether in no case whatsoev er the kmg maj not commit a 
subject vv ithout show ing cause ’ ’ To which the judges gav e an answer 
the same day under their hands, which was the next day presented to 
his majesty by the two chief-justices in these words “We are of 
opinion that, by the general rule of law, the cause of commitment by 
his majesty ought to be shown , yet some cases may reqmre such 
secrecy, that the king may commit a subject without showing the cause 
for a convement tune” The king then delivered them a second ques- 
tion, ard required them to keep it very secret, as the former ‘Whether 
m case a habeas corpus be brought, and a warrant from the king with- 
out any general or special cause returned, the judges ought to deliver 
him before they understand the cause from the king’” Their answer 
was as follows “ Upon a habeas corpus brought for one committed by 
the kmg, if the cause be not specially or generally returned, so as the 
court may take knowledge thereof, the party ought by the general rule 
of law to be delivered. But, if the case be such, that the same 
requireth secrecv , and may not presently be disclosed, the court m dis- 
cretion may forbear to deliver the prisoner for a convenient time, to the 
end the court mav be advertised of the truth thereof.’’ On receiving 
this answer, the king proposed a third question Whether if the king 
grant the commons’ petition, he doth not thereby exclude himself from 
committing or restraining a subject for any time or cause vv hatsoev er 
without showing a cause’’ The judges returned for answer to this 
unportant query “Every law', after it is made, hath its e\-position, and 


H'os allo'svtd to hoM up a sciaun- cinutv ard hi* o\'Ti popular eauuauco that ho raisht 
the socacr do the work IfTckeit > Life cf Willtants, p 77 So such cf biie* 

ne^ and ui the piibJ c ilcj ct this the dis.-ru£t of the comaaous was not so 

extravagant as the school of Hume pretend 

, debates and conten-nces on lhi> montentou:} subject, ^nccialK on the arucle of the 

ceroid, cccupr nearly hundred columns m the Ne r ParLamec-arj Hu to 
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hai la ire la e re^^i: ra* c dciedinio cus odj and the 'otIs the other 

had aa.d Id jaj A 

proof of the rami gro rih cl j. pnscsplcs * 



27S Charles reluctantly concedes the Claim of Rights 

so this petition and answer must have an exposition as the case in the 
nature thereof shall require to stand with justice, i\hich is to be left 
to the courts of justice to determine, which cannot particularly be dis- 
covered until such case shall happen And although the petition be 
granted, there is no fear of conclusion as is intimated in the question 
(Hargrave MSS \xxii 97 ) 

The king a very few days afterwards gave his frst answer to the 
Petition of Right For even this indirect promise of compliance, which 
the judges gave him, did not relieve him from apprehensions, that he 
might lose the prerogative of arbitrary commitment And though, after 
being beaten from this evasion, he was compelled to accede in general 
terms to the petition, he had the absurd and audacious msincenty, for 
we can use no milder epithets, to circulate one thousand five hundred 
copies of it through the country, after the prorogation, with his first 
answer annexed , an attempt to deceive without the possibility ol 
success (Park Hist 436 ) But instances of such ill faith, accumulated 
as they are through the life of Charles, render the assertion of his sin- 
centy a proof either of histoncal ignorance, or of a want of moral 
delicacy 

The Petition of Right, as this statute is still called, from its not being 
drawn in the common form of an act of parliament, after reciting the 
various laws which have established certain essential privileges of the 
subject, and enumerating the violations of them which had iecentl> 
occurred, m the four points of illegal exactions, arbitrary commitments, 
quartering of soldiers or sailors, and infliction of pumshment by martial 
law, prays the king, “ That no man hereafter be compelled to make or 
yield any gift, loan, benevolence, tax, or such like charge without com- 
mon consent by act of parliament , and tliat none be called to answer 
or take such oath, or to give attendance, or be confined or othenvise 
molested or disquieted concerning the same, or for refusal thereof, and 
that no freeman in any such manner as is before mentioned be im- 
prisoned or detained , and that your majesty would be pleased to 
remove the said soldiers and manners, and that your people may not 
be so burthened m time to come , and that the aforesaid commissions 
for proceeding by martial law may be revoked and annulled , and that 
hereafter no commissions of the hke nature may issue forth to any 
person or persons whatever to be executed as aforesaid, lest by colour 
of them any of your majesty’s subjects be destroyed or put to death 
contrary to the laws and franchises of the land" ^ 

It might not unreasonably be questioned whether the language ol 
ihis statute were sufficiently generM to comprehend duties charged on 
merchandise at the out-ports, as well as internal taxes and exactions, 
especially as the former had received a sort of sanction, though justly 
deemed contrary to law, by the judgment of the court of exchequer in 
Bates’s case The commons however were steadily determined not to 
desist till they should have rescued their fellow-subjects from a burthen 
as unwarrantably imposed as those specifically enumerated in their 
Petition of Right Tonnage and poundage, the customary grant of 


1 Slat 3 Car I c ! Hume has prmted in a note the whole statute with the preamble, 
which I omit for the sake of brevity, and because it may be found m so common a bo ik. 
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every reign, had been taken by the present king without consent ol 
parliament , the lords having rejected, as before mentioned, a bill that 
limited It to a single year The house now prepared a bill to grant it, 
but purposely delayed its passing , in order to remonstrate wnth the 
king against his unconstitutional anticipation of their consent They 
declared “ that there ought not any imposition to be laid upon the goods 
of merchants, exported or imported, without common consent by act of 
parliament that tonnage and poundage, like other subsidies, sprung 
from the free grant of the people , that when impositions had been laid 
on the subjects’ goods and merchandise without authority of law, which 
had very seldom occurred, they had, on complaint in parliament, been 
forthwith relieved , except in the late king’s reign, w ho, througli evil 
counsel, had raised the rates and charges to the height at which they 
then were” They conclude, after lepeating their declaration that the 
receiving of tonnage and poundage and other impositions not granted 
by parliament is a breach of the fundamental liberties of this kingdom 
and contrary to the late Petition of Right, with most humbly beseeching 
his majesty to forbear any further receiving of the same, and not to 
take it in ill part from those of his loving subjects who should refuse 
to make payment of any such charges ivithout warrant of law (Parlia- 
ment History 431 ) 

The king anticipated the delivery of this remonstrance by proroguing 
parliament Tonnage and poundage, he told them, was what he had 
never meant to give away, nor could possibly do without By this 
abrupt prorogation while so great a matter was unsettled, he trod back 
his late footsteps, and dissipated what little hopes might have ansen 
from his tardy assent to the petition of right Hunng the interval 
before the ensuing session, those merchants, among whom Chambers, 
Rolls, and Vassal are particularly to be remembered with honour, who 
gallantly refused to comply with the demands of the custom-house, had 
their goods distrained, and on suing wnts of replevin, were told by the 
judges that the king’s right, having been established m the case of 
Bates, could no longer be disputed (Rushworth, Abr 1 409) Thus 
the commons reassembled, by no means less inflamed against the king’s 
administration than at the commencement of the preceding session 
Their proceedings were conducted with more than usual warmth 
(Pari Hist 441, etc) Buckingham’s death, which had occurred since 
the prorogation, did not allay their resentment against the advisers of 
the cro%vn. But the king, who had very much lowered his tone in 
speaking of tonnage and poundage, and would have been content to 
receive it as their grant, perceiving that they were bent on a full statu- 
tory recogmtion of the illegality of impositions without their consent, 
and that they had opened a fresh battery on another side, by mmghng 
m certain religious disputes in order to attack some of his faxounte 
prelates, took the step to which he was always mclmed, of dissolving 
this third parhament 

The religious disputes to which I have pst alluded are chiefly to be 
considered, for the present piu^ose, m their relation to those je^ousies 
and resentments springing out of the ecclesiastical administration, 
which during the reigns of the two first Stuarts, furnished unceasing 
food to pohti'-al discontent James having early shown his infiexibla 
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determination to restrain the puiitans, tlie bishops pioceeded with still 
more rigour than under Ehzabetli. No longer thwarted, as in her time, 
by an unwilling council, they succeeded m exacting a generd con- 
formity to the ordinances of the church It had been solemnly decided 
by the judges m the queen’s reign, and m 1604, that, although the 
statute establishing the high-commission court did not authorize it to 
deprive ministers of their benefices, yet this law being only m affirma- 
tion of the queen’s inherent supremacy, she might, b^y virtue of that, 
regulate all ecclesiastical matters at her pleasure, and erect courts with 
such powers as she should think fit Upon this somewhat dangerous 
principle, archbishop Bancroft deprned a considerable number of 
puritan clergjmcn while many more, finding that the interference of 
the commons in their behalf was not regarded, and that all schemes of 
evasion were come to an end, were content to submit to the obnoxious 
discipline But their affections being verj' little conciliated by this 
coercion, there remained a large party within the bosom of the estab- 
lished church, prone to watch for and magnify the errors of their 
spintual rulers These men preserved the name of puritans Austere 
m their lives, while many of the others were careless or irregular, 
learned as a body comparatively with the opposite paity, implacably 
averse to every thing that could be construed into an approximation to 
popery, they acquired a degree of respect from grave men, which would 
have been much more general, had they not sometimes given offence 
by a morosencss and even malignity of disposition, as well as by a 
certain tendency to equivocation and deceitfulness , faults, however, 
which so frequently belong to the weaker party under a rigorous govern- 
ment that they scarcely afford a marked reproach against the puritans 
They naturally fell in With the patriotic party m the house of commons, 
and kept up throughout the kingdom a distrust of the crown, which 
has never been so general m England as when connected with some 
religious apprehensions 

The system pursued by Bancroft and his imitators, bishops Neile and 
Laud, witli the approbation of the king, far opposed to the healing 
counsels of Burleigh aix 1 Bacon, was just such as low-born and little- 
minded men, raised to ^ower by fortune’s caprice, are ever found to 
pursue They studiously aggravated every difference, and irritated 
every wound As the charactenstic prejudice of the puritans was so 
bigoted an abhorrence of the Romish faith, that they hardly deemed 
Its followers to deserve the name Christians, the prevailing hjgh-church 
party took care to shock that prejudice by somewhat of a retrograde 
movement, and vanous seeming, or indeed real, accommodations of 
their tenets to those of the abjured religion They began by preaching 

I Cawdrey’s Case, 5 Reports Cro Jac 37 Neal.p 433 The latter sajs, above three 
hundred w ere deprived but Collier reduces them to forty nine, p 687 Ihe former writer 
states thj nonconformist ministers at this time m Wvent) fou- counties to have been 734 of 
course the whole number was much greater, p 434 This minonty was considerable but it 
IS chiefly to be noticed, that it contained the more exemplary portion of the clei^ , no scan 
dalous or absolutely illiterate pnest, of whom there was a very large number, bemg a non- 
conformist This general enforcement of conformity, however it might compel the majority s 
obedience, rendered, the separation of the mcompliant more decided Neal 446 Manj 
retired to Holland, especially of the Brownist or Independent denomination Id 436 And 
Bancroft, like his successor Laud, interfered to slop some who were setting out for Virgim» 

Id 454 
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the divine right, as it is called, or absolute indispensabilit> , of episco- 
pacy a doctnne of which the first traces, as I apprehend, are found 
about the end of Ehzabeth’s reign * They insisted on the necessity of 
episcopal succession regularly derived from the apostles They drew an 
inference from this tenet, that ordinations by presbyters were m all 
cases null And as this affected all the reformed churches in Europe 
except their own, the Lutherans not having preserved the succession 
of their bishops, while the Calvinists had altogether abolished that 
order, they began to speak of them not as brethren of the same faith, 
united in the same cause, and distinguished only by differences little 
more matenal than those of political commonwealths, which had been 
the language of the church of England ever since the Reformation, but 
as aliens to whom they w'ere not at all related, and schismatics with 
w'hom they held no communion , nay, as w’anting the very essence of 
a Chnstian society This again brought them nearer, by irresistible 
consequence, to the disciples of Rome, w’hom, with becoming chantj , 
but against the received creed of the puntans, and perhaps against 
their owm articles, they all acknow ledged to be a part of the catholic 
church, while they were withholding that appellation, expressly or by 
inference, from Heidelberg and Geneva. 

The founders of the English reformation, after abolishing most of 
the festivals kept before that time, had made little or no change as to 
the mode of observance of those they retained Sundays and holidays 
stood much on the same footing, as days on w'hich no work except for 
good cause w as to be performed, the service of the church w as to be 
, attended, and any lawful amusement might be indulged in= A just 
distinction howev er soon grew’ up , an industnous people could spare 
time for very few holidays , and the more scrupulous part)’, while they 
slighted the church-festivals as of human appointment, prescribed a 
stneter observance of the Lord's day But it was not till about 1595 
that they began to place it very nearly on the footing of the Jewish 
sabbath, interdicting not only the slightest action of worldly business, 
but even every’ sort of pastime and recreation , a system which, once 
promulgated, soon gained ground as suiting ihcir atrabilious humour, 


* Lord Eicon, in his Adserti&omcnt re pectins die Coniroicr'ics of the Church of Eoftland, 
written under EUrabeth, speal.s of this notion as newl> broached ‘‘ Vea, ard some indiscreet 
persons ha\e been bold in open preaching to use dishonourable and derogatory speech and 
censure of the churches abroad and that so far, as some of our men ordained m foreign parts 
have been pronounced to be no law ful minuters "sol i p 332 It is endent, by some passages 
in Sttype, attentively considered, that naUies regularly ordained abroad m the presbj’teiaan 
churches were admitted to hold preferment m England the first oishop who objected to them 
seems to hav e been Aj Imer Instances, however, of foreigners holding preferment without 
any tcordination, may be found down to the civil wars Annals of Rcformatiou, u, 522 , and 
Am 116 Life of Gnndal, 271 ColUer, u 594 Keal, 1 2^8 
The divane right of episcopac> is said to have been laid dowai by Bancroft, in hts famous 
'ermon at Paul's Cross, in 1588 But I do not find any thing m it to tl at effect It is 
however pretty distinctly asserted, if I mistahe not the sense, in the canons of r6o6 Over- 
alls Convocation Booh, 179 S.c Yet Laud had been reproved by the university of Oaford 
mtooj, for maintaining, in his exercise for bachelor of divanity, that there could be no true 
^urM wathout bishops, which was thought to casta bone of contention between the church of 
E^land and the reformed upon the Continent Heylins Life of Laud, S4 
i, and most of the ongmal founders of the Anglican church, so far from mainta.niiig 

*L.vme and indispensable right of episcopal govemment held bishops and pnes ts to be tbe 


* See the queen’s 
oof Ed VI c. 3 
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and afifording a new theme of censure on the vices of the great * Those 
who opposed them on the high-church side, not only derided the extra- 
vagance of the Sabbatarians, as the others were called, but pretended 
that the commandment having been confined- to the Hebrews, the 
modem observance of the first day of the week as a season of rest 
and devotion was an ecclesiastical institution, and m no degree more 
venerable than that of the other festivals or the season of Lent, which 
the puntans stubbornly despise * Such a controversy might well have 

^ The first of these sahbatanoics was a Dr Bound, whose sermon was suppressed by Whit 
gift’s order But some years before, one of Martin Mar prelate’s charges against Aylmer was 
for playing at bowls on Sundays and the word sabbath as applied to that day may be found 
occasionally under Elizabeth, though by no means so usual as afterwards One of Bound s 
recommendations was that no feasts should be given on that day, “ except by lords, knights, 
and persons of quality " for which unlucky reservation his adversaries did not forget to deride 
him Fuller’s Church Historv, p zzy This writer describes m his quaint style the abstinence 
frOm sports produced by this new doctrme and remarks, what a slight acquamtance with 
human nature would have taught archbishop Laud, that " the more liberty people were offered, 
the less they used it it was sport for them to refrain from sport ” Collier, 643 Neal, 386 
Sttype’s Whitgift, 530 May's Hist of Parhament, 16 

* HeyUn’s Life of Laud, 15 Fuller, part u p 76 The regulations enacted at vanous 
times since the Reformation for the observance of abstinence in as strict a manner, though not 
ostensibly on the same grounds, as it is enjoined in the church of Rome, may deserve some 
notice A statute of 1348 (a and 3 Edward VI c 19 ), after reciung that one day or one kind 
ol meat is not more holy, pure or clean than another, and mucli else to the same effect, yet 
*' forasmuch as divers of the king’s subjects, turning their knowledge therein to gratify their 
sensuality, have of late more than in times past broken and contemned such abstinence, which 
hath been used in this realm upon the Fridays and Saturdays, the embenng days and other 
days commonly called vigils, and in the time commonly called Lent^ and other accustomed 
times the king s majesty considering that due and godly abstmence is a mean to vurtue and 
to subdue men s bodies to their soul and spirit, and considering also especially that fishers and 
men using the trade of fishing in the sea may thereby the rather be set on work, and that by 
eating of fish much flesh shall be saved and increased,” enacts, after repealing all existing laws 
on the subject, that such as eat flesh at tbe forbidden seasons shall,incur a penalty of ten shil- 
lings, or ten day’s imprisonment wti/wui Jlesh, and a double penalty for the second offence 

■The next statute relating to abstinence is one {5th Eliz 05) entirely for the increase of the 
fishery It enacfs § 15 &c, that no one unless havmg a hcence shall eat flesh on fish-days, or 
on Wednesdays, now made an additional fish day, under a penalty of ef or three months’ 
impnsonment Except that every one having three dishes of sea fish at nis table might have 
one of flesh also But ‘ because no manner of person shall misjudge of the intent of this 
statute,” It IS enacted that whosoever shall notify that any eating of fish or forbearmg of flesh 
mentioned therein is of any necessity for the saving of the soul of man, or that it is the ser 
vice of God, otherwise than as other politic laws are and be , that then such persons shall be 
punished as spreaders of false news, § 30 and 40 The act 27th Ehz c ii repeals the prohi 
Dition as to Wednesday and provides mat no victuallers shall vend flesh in Lent, nor upon 
Fridays or Saturdays under a penalty The 35th Ehz c 7 § aa reduces the penalty of three 
pounds or three months’ imprisonment, enacted by sth of Ehz to one thud This is the latest 
statute that appears on the subject 

Many proclamations appear to have been issued in order to enforce an observance so little 
congenial to the propensities of Englishmen One of those in the first year of Edward was 
before any statute and its very words respecting the mdifference of meats in a religious sense 
were adopted by the legislature the next year (Strype’s Eccles. Memor 11 81 ) In one of 
Ehz ’s, A D 1572, as in the statute of Edward, the pohtical motives of the prohibition seem 111 
some measure associated with the superstition it disclaims for eating in the season of Lent 13 
called ” hcentious and carnal disorder, in contempt of God and man, and only to the satisfac 
tion of devilish and carnal appetite ” and butchers, Stc " ministenng to such foul lust of the 
flesh,” were severely mulcted Strype’s Ann u 208 But in 1576 another proclamation to 
the same effect uses no such hard words, and protests strongly against any superstitious mtei- 
pretation of its motives Life of Gnndal, p 226 So also in 1579, Stiype s Anns u 608 , and, 
as far as I have observed, in all of a later date the encouragement of the naiy and fishery is 
set forth as their sole ground In 1596, Whitgift, by the queen’s command, issued letters to 
the bishops of his province to take order that the fasting days. Wed and Fn should be kept, 
and no suppers eaten, especially on Friday e\eiis This was on account of the great dearth 
of that and the preceding year Strype’s Whitgift p 400 These proclamaUons for the 
observance of Lent continued under James and Charles, as late, I presume, as the commence 
ment of the civil war They were diametrically opposed to the puritan tenets for, notwith 
standing the pretext about the fishery, there is no doubt that the dominant ecclesiastics mam 
tamed 3 ie observance of Lent as an ordmance of the church But I suspect that little regard 



Hallam’s Constitutional History of England 2 S3 


been left to the usual weapons But James I , or some of the bishops 
to whom he listened, bethought themselves that this might ser\e as a 
test of puntan ministers He pubhshed accordingly a declaration to 
^ be read m churches, permitting all lawful recreations on Sunday, after 
' divine service, such as dancing, archery. May-games and mornce- 
dances, and other useful sports , but with a prohibition of bear-bating 
and other unlawful games No recusant, or any one who had not 
attended the church-service, was entitled to this privilege, which 
might consequently be regarded as a bounty on devotion The severe 
puntan saw it in no such point of view To his cynical temper, May- 
games and morrice-dances were hardly tolerable on si\ days of the 
week they were now recommended for the seventh And this impious 
licence was to be promulgated m the chuich itself It is indeed 
difficult to e\plain so unnecessary an insult on the precise clerg>, but 
by supposing an intention to harass those who should refuse compli- 
ance (Wilson, 709 ) But this intention, from whatever cause, perhaps 
through the influence of archbishop Abbot, was not carried into effect, 
nor was the declaration itself enforced till the following reign 
The house of commons displayed their attacliment to the puritan 
maxims, or their dislike of the prelatical clergy, by bnnging in bills to 
enforce a greater strictness in this respect A circumstance that oc- 
curred in the session of 1621 will serve to prove their fanatical violence 
A bill having been brought in “for the better observance of the Sab- 
bath, usually called Sunday,” one Mr Shepherd, sneenng at the puri- 
tans, remarked tnat as Saturday was dies Sabbati, this might be 
entitled a bill for the observance of Saturday, commonly called Sun- 
day This witticism brought on his head the wrath of that dangerous 
assembly He was reprimanded on his knees, expelled the house, 
and when he saw what befell poor Floyd, might deem himself cheaply 
saved from their fangs with no worse chastisement* Yet when the 
upper house sent down their bill with “the Lord’s day” substituted for 


pud to Fn. and Sat. days of weekly fast Rymer, xvu 131 134 349 xvui e 63 

822 

Ihii. abstemious ^stem, ho\vewr, %%as only compulbory on the poor Licence* were easily 
obtamed by otlier* from the pn\ y council m Edward * da> s, and aftcnvairds from the bishop 
Ihc) Were empowered, with th«.ir guests, to cat flush on all fasting days for life Sonictunci 
the number of w ib hiu ted Thus the marquu of Winchester had pcnmssion fornvcivc 

fnunds and Jofm Saudford, diuper, of Gloucester, for two Strype s Uem. il 82 i he act 
above mentioned for encouragement of the fishery, 5th Ehz c, 5 , prosidus that 1/ Ss 
shall be paid for granting c\ cry licence, and 8*/ annually aftenvards, to the poor of the 
p^«»h But no licence was to oc granted for editing beef at any time of the year, or veal from 
Micjuclinas to the first of ifay A melancholy pnvation to our couiuryincn I but. I have 
no doubt, hillc regarded Drake and Morns did not lead men who had tasted beef but five 
mays m the \vcck Strype makes known to us the interesting fact, that Ambrose Potter, of 
Gravesend, and hi* wife ha d permission from archbishop Whitgift‘*to cat fle*h. and \vhitc 
meats in Lent, during their lives , so tliat it was done soberly and frugally, cautiously^ and 
avoiding public scand.ij as much as might be, and giaing 6s 81/ annually to the poor of ibo 
pan*b ’• Life of Whitgift, 7^6, 

The civil vvars did not so put an end to the compulsory oh:>crvancc of Lent and fish-days, 
bm that similar proelamations are found after the Restoration, 1 know not how long Keoncts 
»P 3^7 553 And some orthodox Anglicans continued to make a show of fuuiig Ihe 
toUowuig «pcis from Pepyss diary arc. perhaps, choractensUc of tlie cUx, “I called for 
a di*h. of fish vve had for dinner, this bung the fir 4 day of Lent and I do intend 1 1 

^ ^7 icoi ' NtrtWiihstanding my rciouaon yet for 

^Tv ^ Lent, but am resolved to cat a* hitlc a* I can ** 

KP 53 The king requested them not to pa*s this bill, 
hw proclxaiation Id oa Shepherd* cjcpuLioa is m nuoacd la 
MeJe* Letters, Harl MSS 383 r 
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“the Sabbath,” observing, “that people do not much incline to woids 
of Judaism,” the commons took no exception * The use of the word 
Sabbath instead of Sunday became in that age a distinctive mark 0/ 
the puritan party 

A far more permanent controversy sprung up about the end of the 
same reign, which afforded a new pretext for intolerance, and a fresh 
source of mutual hatred Every one of my readers is acquainted more 
or less with the theological tenets of original sin, free will, and pre- 
destination, variously taught in the schools, and debated by polemical 
writers for so many centuries , and few can be ignorant that the 
articles of our own church, as they relate to these doctnnes, have been 
very differently interpreted, and that a controversy about their mean- 
ing has long been carried on with a pertinacity which could not have 
continued on so limited a topic, had the combatants been merely 
influenced by the love of truth Those who have no bias to warp 
their judgment will not perhaps have much hesitation in drawing their 
line between, though not at an equal distance between, the conflicting ' 
parties It appears, on the one hand, that the articles are worded on 
some of these doctrines with considerable ambiguousness , whether we 
attnbute this to the intrinsic obscurity of the subject, to the additional 
difficulties with which it had been entangled by theological systems, to 
discrepancy of opinion in the compilers, or to their solicitude to pre- 
vent disunion by adopting formularies whichj^men of different senti- 
ments might subscribe It is also manifest that their framers came, as 
It were, with averted eyes to the Augustiman doctrine of predestina- 
tion, and wisely reprehended those who turned their attention to a 
system so pregnant with objections, and so dangerous, when needlessly 
dwelt upon, to all practical piety and virtue But, on the other hand, 
this very reluctance to inculcate the tenet is so expressed as to mani- 
fest their undoubting belief in it , nor is it possible either to assign a 
motive for inserting the seventeenth article, or to give any reasonable 
interpretation to it, upon the theory which at present passes for ortho- 
dox in the English church And upon other subjects intimately 
related to the former, such as the penalty of original sin and the 
depravation of human nature, the articles, after making every allow- 
ance for want of precision, seem totally irreconcilable with the scheme 
usually denominated Armiman 

The force of those conclusions which we must, in my judgment, 
deduce from the language of these articles, will be materially increased 
by that appeal to contemporary and other early authorities, to which 
recourse has been had in order to invalidate them Whatever doubts 
may be raised as to the Calvinism of Cranmer and Ridley, there can 
urely be no room for any as to the chiefs of the Anglican church 

1 Vol, 11 97 Two acts were passed, i Car I c i and 3 Car I c 2 , for the better observ- 
ance of Sunday the former of which gave great annoyance, it seems, to the orthodox party 

Had any such bill,'' says Heyhn, ^en offered in king James's tune, it would have found a 
sorry welcome but this king being under a necessity of compliance with them, resolved to 
grant them them desues in that particularly, to the end that they might grant his also m the 
aid required, when that obstruction was removed The Sabbatarians took the benefit of this 
opportunity for the obtaining; of this grant, the first that ever they obtained by all their strug- 
eimgs, which of what consequence it was we shall see hereafter” Life of Laud p 129 
yet this statute permits the people lawful sports and pastimes on Sundays within tbeir ovvq 
paushes , 
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under Elizabeth We find e\phcit proofs that Jewell, Nowell, Sand>3, 
Cox, professed to concur with the reformers of Zurich and Geneva in 
every point of doctnne' The works of Calvin and Bulhnger became 
text-book^ m the English Universities (Colher, 568 ) Those who 
did not hold the predestinanan theory were branded with reproach 
by the names of free-wiHers and Pelagians (Strype’s Annals, 1 207 
294.) And when the opposite tenets came to be advanced, as they 
were at Cambridge about 1590, a clamour was raised as if some 
unusual heresy had been broached Wbitgift, with the concurrence of 
some other prelates, in order to withstand its progress, published what 
were called the Lambeth articles, containing the bioadest and most 
repulsive declaration of all the Calvimstic tenets But, lord Burleigh 
having shown some disapprobation, these articles never obtained any 
legal sanction Strype’s Whitgift, 434-472 

These more ngorous tenets, m fact, especially when so crudely 
enounced, were beginning to give way They had been already aban- 
doned by the Lutheran church They had long been opposed in that 
of Rome by the Franciscan older, and latterly by tlie Jesuits Above 
all, the study of the Greek fathers, with w horn the first reformers had 
been little conversant, taught the divines of a more learned age, that 
men of as high a name as Augustin, and whom they were prone to 
overvalue, had entertained very different sentiments- Still the novel 
opinions passed for heterodox, and were promulgated with much vacil- 
lation and indistinctness When they were published in unequivocal 
propositions by Arminius and his school, James declared himself with 
vehemence against this heresv ® He not only sent English divines to 
sit in the sjmod of Dort, where the Calvimstic s>stem was fully estab- 
hshed, but instigated the proceedings against the remonstrants w uh 
more of theological pedantiy than chanty or decorum.* Yet this incon- 
sistent monarch within a very few years was so wrought on by one or 
two favounte ecclesiastics, who mclmed towards the doctnnes con- 
demned m that assembl), that openly to maintain the Augustmian 
sj stem became almost a sure means of exclusion from preferment in 
our church This was earned to its height under Charles Laud, his 
sole counsellor m ecclesiastical matters, advised a declaration enjoin- 
ing silence on the controverted points , a measure by no means un- 

1 Without loading the page with too many references on a subject so httle connected with 
this Aork, I menuon Slrj-pc s Aim aoI i p itS.anda letter from Jutell to P blartyr, in 
m App 375 

^ It I*? admitted o i all haada that thu Gr».ch fatherb did not inculcate the predestinanan sy^- 
tem Elizabeth ha>in^ be^un to some of the facherd bu>hop Cox Antes of it with some 
dibapprohation advening uspcciall> to the PelagiajUim of ChrybOstota and the other Grcehb 
Sirypo’s .fVnn j 32^ 

* Wmwood ui 293 The intemperate and even inipcrtincnt behaviour of James m pressing 
the of Holland to inflict some censure or punisnment on Vorsuus ib well Lno vm But 
ihoj^jh VorstiUb was an Anmman, it was not precisely on account of those opimoas that he 
meurred ^e hing'b peculiar displeasure, but for certain proposiuoni as to the nature of the 
Deity, winch James called atheistical, bat which were m lact Anan Ihe letters on this su^ 
]cct m •vinuGod arc cmious £>cu at thu lime the long ib said to ha\e spohen moderatel> of 
prodcsimauoa as a dub ous pomt, p 452., though he lud treated Anaimub Ob a nuschievoub 
i^ovator, for ng a question about it , and 1 rather doubt the accuracy of thii pas.vage m 
Comer, p 71 1 , for the lung s scntiracais m 1616 
bir Dudlc> Caileton’s Lettcrband IScgotiauoas, pas,>im. Brandt a Hutory of Refonaa- 
Doa m C^uau es, vol ui The English divines sent to this synod were deadcdly 
Laivmist, but mey sj^ohe of iheinsclyi^ :^s deputed by the Ving, not h\ the church of RugLaid 
iLcy uoi V* rcprcbspt ^ 
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wise, if It had been fairly acted upon It is alleged however that the 
preachers on one side only were silenced, the printers of books on one 
side censured in the star chamber, while full scope was indulged to the 
opposite sect ^ 

The house of commons, especially in their last session, took up the 
increase of Arminianism as a pubhc grievance It was coupled in their 
remonstrances %vith popery, as a new danger to religion, hardly less 
terrible than the former This bigoted clamour arose in part from 
the nature of their own Calvimstic tenets, which, bemg still prevalent 
m the kingdom, would, independently of all pohtic^ motives, pre- 
dominate in any popular assembly But they had a sort of excuse for 
It in the close, though accidental and temporary connexion that sub- 
sisted between the partisans of these new speculative tenets and those 
of arbitrary power , the churchmen who receded most from Calvinism 
being generdly the zealots of prerogative They conceived also that 
these theories, conformable in the mam to those most countenanced m 
the church of Rome, might pave the way for that restoration of her 
faith which from so many other quarters appeared to threaten them 
Nor was this last apprehension so destitute of all plausibility as the 
advocates of the two mst Stuarts have always pretended it to be 
James, well instructed m the theology of the reformers, and inured 
himself to the controversial dialectics, was far removed m point of opin- 
ion from any bias towards the Romish creed But he had while m 
Scotland, given nse to some suspicions at the court of Elizabeth, by a 
little clandestine coquetry with the pope, which he fancied to be a 
politic means of disarming enmity “ Some knowledge of this, pro- 

1 There is some obscurity about the rapid transiuon of the court from Calvinism to the oppo" 
Site side It has been supposed that the part taken by James at the synod of Don was chiefly 
pobtical, with a view to support the house of Orange against the party headed by Bamevelt 
aut he was so much more of a theolo^an than a statesman, that I much doubt whether this 
will account satisfactorily for his zeal m behalf of the Gomansts He wrote on the subject 

With much polemii^ biUemess, but without reference, so far as I have observed, to any pohii 
faction though sir Dudley Carleton's letters show that lu contemplated the matter os a 
minister ought to do Heylin intimates that the king grew "more moderate afterwards, and 
into a better hkmg of chose opuuons which be bod laboured to condemn at the synod of Don '* 
Life of Laud, 120 The court language, indeed, shifted so very soon after this that Antonio 
de Dominis, the famous half converted archbishop of Spalato, is said to have mvented the 
name of doccnnal puntans for those who dtsunguisned themselves by holding the Calvmtsiic 
tenets Yet the s^od of Dort was m 16x8 wlule de Donums left England not later than 
1622 Buckingham seems to have gone very warmly mto Laud’s scheme of excludmg the 
Calvinists The latter gave him a hst of divines on Charles’s accession, distinguishing their 
names by O and P for orthodox and puntan including several tenets m the latter denomma* 
Uon. besides those of the (^uinquarticular controversy such as the indispensable observance 
of cne Lord’s day the mdiscnminauon of bishops and presbyters, &c Life of Laud, 119 
The influence of Laud became so ^eat, that to preach m favour of Calvinism, though com- 
monly reputed to be the doctrine of the church incurred punishment m any rank. Davenant 
bishop of Salisbury, one of the divmes sent to Dort, and reckoned among the pnnap^ theo 
logians of that age, was reprimanded on his knees before the pnvy council for this offence 
CoIUcr, p 750 But m James’s reign the umvcrsity of Oxford was decidedly Calvimstic. A 
preacher, about 1623 having used some susmaous expressions, was compelled to recant them, 
and to mamtaim the following theses in the oivimty school Decrctum pnedcstinatioms non est 
conditionale— Gratia sufliaens ad salutem non conccditur ommbus V ood, u. 338 And I 
suppose It continued so m the next reign, $0 far as the university’s opmions could be manifested 
But Laud took care that no one should be promoted, as far as he could help tr, who held 
these tenets 

^ ^Vlnuood, vol 1 p X 53 388 Lettres d’Ossat, u 221 Birch’s Negotiations of Ed- 
mondes, p 36 These references do not relate to the letter said to have been forged m the king’s 
name, and addressed to Gement VUI by lord Balmcnno But Laing, Hist of Scotland, Si 
, and Birch » Negatiations, &.C $ render \% almost certam that this letter was gcnipne 
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bibly, as well as his avowed disbke of sanguinary persecution, and a 
foolish reliance on the tnfling circumstance that one if not both of his 
parents had professed their religion, led the English catholics to ex- 
pect a great deal of'indulgence, if not support, at his hands This 
hope might receive some encouragement from his speech on opening 
the parliament of 1604, wherein he intimated his design to revise and 
explain the penal laws, “ which the judges might perhaps,” he said, “in 
tunes past, have too rigorously interpreted ” But the temper of those 
he addressed was very different The catholics were disappointed by 
an act inflicting new penalties on recusants, and especially debarnng 
them from educating their children according to their consciences ^ 
The administration took a sudden turn towards seventy , the pnsons 
were filled, the penalties exacted, several suffered death, (Lingard, i\ 
41 55 ,) and the general helplessness of their condition impelled a few 
persons, most of whom had belonged to what was called the Spanish 
party in the last leign, to the gunpowder conspiracy, unjustly imputed 
to the majonty of catholics, though perhaps extending beyond those 
who appeared in it ^ We cannot wonder that a parhament so nar- 


which indeed hu been generally belies ed by men of sense James was a man of so htile 
consistency or sincerity, that it is difncuU to solve the problem of this clandcsiine intercourse. 
But It might very likely proceed from his dread of being excommunicated, and, m conse- 

3 1U ncc, assassmated In a proclamation, commandmg all lesmts and pnests to quit thcreolm, 

ated in 1603, he declares himself personally “ so much beholden to the new bishop of Rome 
for his kind office and private temporal carnage towards us in many things, as w e shall a\ cr be 
readj to requite the same towards him as bishop of Rome m state and condition of a secular 
prmce " Ryincr, xvi 573 This is explained by a passage ui the roemours of Sully (i 15 1 
Clement VI 1 1 , though before Elizabeth s death he had abetted the project of plaung Arabella 
on the throne, thought it expedient, after this design had failed, to pay some court to James, 
and had refused to accept the dedication of a work wntten agamst him, besides, probably, 
some other courtesies 1 here is a letter from the king addressed to the pope, and probably 
wntten in 1603, among the Cottonian MSS Nero, B vi g , which shows nis disposition to 
coax and coquet with the Babylonian, against whom he so much mvcighs in his pruned works 
It seems 'hat Clement had so far presumed, as to suggest that the pnnee of Wales should be 
educated a catholic which the kmg refuses, but not in so strong a manner as he should haic 
dose 1 cannot recollect whether this letter has been pnntcd, though 1 can scarcely suppose 
the contrary Persons himself began to praise the works of James, and show much hope of 
what he would do Cotton, Jul U vi 77 

The seicnties agamst catholics seem at first to have been practically mitigated IVinAood, 
lu ^8 Archbishop Hulton wrote to Cecil, complainmg of the toleration granted to papers, 
while the puntaus were severely treated Id p ^o. Lodge, ui 351 ”‘lhe former,” he 
sajs, “partly by this round dealing with the puritans, and partly by some extraordinary 
favour, have grown mightily m number, courage, and influence ” — * If the gospel shall quail, 
and popery prevail, it will be imputed pnncipally unto your great councillors, who eiiher pro- 
cure or yield to grant toleration to some " James told some gentlemen who petitioned for tole- 
ration, that the utmost they could expect was connivance Carte, lu 711 TTiis seems to 
have been what he intended through his reign, till importuned by Spam and France to promise 
more 

1 Jac I c 4 The penalties of recusancy were particularly hard upon women, who, as I 
have observed in another place, adhered longer to the old rehgion than the other sex and still 
more so upon those w ho had to pay for their scruples It was proposed m parliament but 
with the usual fate of humane suggestions, that husbands going to church , should not be liable 
lor their wives* recusancy Carte, ^54 But they had the olcemacive afterwards, by 7 Jac 1 
c, 6 of lettmg their wives he m pnson or paj-mg 10/ a month 
* From comparing some passages m sir Ch Comw'aJIis*s despatches, ^Vinwood, vol u p 
^•I 3 - 153 » with others in Birchs account of sir Tho Edmondes’s negotiations, p 233 et. 
5eq_, It appears that the English cathohes were looking forward at this time to some crisis ta 
even the court of Spain was mAuenced by their hopes A letter from 
sir Pa^ to Edinondcs, dated at Pans, 10 Oct, i6oj, is remarkable “ Our pnests are 
very busy about petitions to be exhibited to the king’s majesty at this parliament, and some 
lurther designs upon refusal These matters arc secretly managed by mtelhgcnce with their 
colleague m those ^lans where jou reside, and with the two nuncios. I thmk it were ncccs- 
Sjirj, lor hjs majesty 3 service that you found means {o have pnvy spies amongst th-in tp dix* 
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rowly rescued from personal destruction endeavoured to draw tliecord 
still tighter round these dangerous enemies The statute passed on 
this occasion is by no means moie harsh than might be expected. It 
required not only attendance on worship, but participation m the com 
munion, as a test of conformity, and gave an option to the Ling ol 
taking a penalty of 20/ a month from recusants, or two thirds of their 
lands It prescribed also an oath of allegiance, the refusal of \vhich 
incurred the penalties of a prasmuniie 1 his imported that notwith- 
standing any sentence of deprivation or excommunication by the pope, 
the taker would bear true allegiance to the king and defend him against 
any conspiracies which should be made by reason of such sentence or 
otherwise, and do his best endeavour to disclose them , that he from 
his heart abhorred, detested, and abjured as impious and heretical, tlie 
damnable doctrine and position that princes, excommunicated or de- 
pnved by the pope, may be deposed or murdered by their subjects, or 
any other whatsoever , and tliat he did not believe that the pope or 
any other could absolve him from his oath (3 Jac I c 4, S ) 

Except by cavilling at one or two words, it seemed impossible for 
the Roman catholics to decline so reasonable a test of loyalty, without 
justifying the worst suspicions of protestant jealousy Most of the 
secular priests in England, asking only a connivance m the exercise of 
their ministry, and awaie how mush the good work of reclaiming their 

cover their negotiations Something is at present m hand amonpt these dc>peratc hypocrites, 
which 1 trust Cod shall ditert by the vigilant care of his majesty's faithful servants and friends 
abroad and prudence of his council at home” Birch, p 333 There seems indeed some 
ground for suspiuon, that the nuncio at Brussels was pn^ to the conspiracy , though this 
ought not to be asserted as an historical fact Whether the offence of Garnet went beyond 
misprision of treason has been much controverted The catholic unlcrs maintain that he had 
no knowledge of the conspiracy except by bating heard it m confession But this rests alto- 
gether on his word and the prevancation of which he has been proved to be guilty, not to 
mention the damning circumstance that he was taken at Hendlip in concealment ofong with 
the other conspirators, makes it diflicult for a candid man to acquit him of a thorough partici 
nation m their gudt Compare Townsend's Accusations of History against the Church of 
Rome (1825), p 247 , containing extracts from some important documents m the State Paper 
Office, not as yet published, with State Tnals, vol 11 and see Lmgard, uc. 160, S.C, Yet it 
should be kept in nimd, that it was easy for a few artful persons to keep on the alert by mdis 
tinct communications a credulous multitude whose daily food was rumour , and the general 
hopes of the English Romanists at the moment are not evidence of their pnvity to the gun- 
powder treason, which was probably contrived late, and imparted to very few But to deny 
that there was such a plot, or, which is the same thing, to tnrow the w hole on the contnvance 
and management of Cecil, as has sometimes been done, argues great effrontery in those who 
lead, and great stupidity in those who follow The letter to lord hlonteagle, Uie discovery of 
the powder, the simultaneous nsmg m arms m Warwickshire, are as indisputable as any facts 
in history What then had Cecd to do with the plot, except that he hit upon the clue to the 
dark allusions m the letter to Monteagle, of which be was courtier enough to let thekmg take 
the credit 1 James s admirers have always reckoned this, as be did himself, a vast proof of 
sagacity yet there seems no great acuteness in the discovery, even if it had been ms own 
He might have recollected the arcumstances of his father’s catastrophe, which would naturally 
put him on the scent of gunpowder In point of fact, however, the happy conjecture appears 
to beCcciTs Winwood, 11 170 But had he no previous buit ? See Lodge, ui 301 
The carl of Northumberland was not only committed to the Tower on suspicion of pnvity 
m the plot, but lay fourteen years there, and paid a fine of 1 1,003/ (hy composition for 30,000/ ) 
before he was released Lmgard, lx 8g It appears almost mcredible that a man of his 
abihty, though certamly of a dangerous and discontented spint and rather destitute of rcli- 
sion than a realot for popery, whicli he did not, I believe, openly profess, should havemmgled 
In so flagitious a design There is mdeed a remarkable letter in Winwood, vol 111 p 2S7 , 
which tends to corroborate the suspiaons entertamed of him But this letter is from Salisbury, 
his inveterate enemy Every one must agree, tliat the fine imposed on this nobleman w as pre- 
posterous Were we even to admit that suspicion might justify his long imprisonment, a par- 
ticipation in one of the most atrocious conspiracies recorded iq history was, if proved, to 
more severely ppntshed if unproyed^not at qll 
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apostate countrj’men uas retarded by the political obloquy they in- 
curred, would have wilhngly acquiesced m the oath. But the court of 
Rome, not jet receding an mch from her proudest claims, ab^oluttK 
forbade all catholics to abjure hex deposing power by this test, and 
imployed Bellarmine to prot e its unlawfulness. The king stooped to 
a literary controversy with this redoubted champion, and was prouder 
of no exploit of his life than his answer to the cardinal’s book , by 
which he incurred the contempt of foreign courts and of all judicious 
men* Thoigh neither the murderous conspiracy of 1605, nor this 
refusal to abjure the principles on which it was founded, could dispose 
James to persecution, or even render the papist so obnoxious in his 
eyes as the puntan, yet he was long averse to any thing like a general 
remission of the penal laws In sixteen mstanccs after this time the 
sanguinary enactments of his predecessor were enforced, but only 
perhaps against pnests who refused the oath the cathohes enjoyed 
on the whole somewhat more indulgence than before, in respect to the 
pnvate exercise of their rehgion , at least enough to offend narrow- 
spirited zealots, and furnish pretext for the murmurs of a discontented 
parliament, but under condition of paying compositions for recusancy, 
a regular annual source of revenue which, though apparently' trifling in 
amount, the king was not likely to abandon, even if his notions of 
prerogative, and the generally received prejudices of that age, had not 
determined him against an express toleration,® 

In the course, however, of that impohtic negotiation, which axposed 
him to all eyes as the dupe and tool of the court of Madnd, James was 
led on to promise concessions for which his protestant subjects wt.re 
ill prepared. That court had wrought on his feeble mind by affected 
coyness about the mfanta’s mamage, with two pnvate aims to secure 
his neutrality in the war of the Flatmate, and to obtain better terms 
for the English cathohes Fully successful m both ends, it would 
probably have at length permitted the union to take place, had not 
Buckingham's rash insolence broken off the treaty, but I am at a loss 

* Carte, lu -jii Collier, 6^ Cutler’s Mem. of Catholics Linstud \o! tr 57 Allan, 
1 310 It IS observed by Collier, 11 695 , and indeed bj the himself n ht> Apolo,;> for 
the Oath of,UIc,jiai;ce, edit i6ig p 46 , that UcIIarmine plaialt confounds ih, oath of ailo 
(nance tnth that of supremaej Cut this cannot be the n hole cf the case , it is notorious that 
Bcllarmae protested aiminsi any denial of the pope s deposin;! po i cr 

* Linsard, IX 315 IJruiy executed in 1607, was one of the taelvc pncsts who, in i!> 33 , 
had si^ed a declarauoa of the queen s right to the crown, notwithstanding her cxcommtanca 
uon But, though he evidently wavered, hecooldnot be mduced to saj as much now in order 
to save lus Ufe. Soiic "Iruils, lu 338 

* Lord Bacon, wise m all things, always reconunended mBdaess towards recusants. In a 
letter to ViU ers in 1016, he advucs that the oath of suprenaej should by no means be ten- 
dered to recusant magisL-ates in Ireland ‘‘the new plaamuoaof protestants,’ he says, ‘mat 
mate the o her patty la tune. Vel u p 530 nus has not indeed proved true yerasmue’i, 
ixrhaps fur want of following Eacun’s aJvnce, as for any other cause He wished fur a Lt c 
ic'ciaiic.n in England But the long, as Buclongham lets haaloiow, was “01a quite contrary 
opinion for though he wou'J not by any means have a more severe course Luld than his laAS 

J why there should be no mu,a an aU,ve that 
whi^ his laws Lave exerted, and his own coascre ice telleth hua to be fit ” He afterwurdi 
predeases ‘ to account it a baseness m a prince to show such a desire cf the ma ch [this w is m 
1017) as to slaclcany thing in his ccurse of gover-iment, much more in p'0[agaliuu cf the 
religion -e pro esseih, for fear of giving hindrance to the match thereby " Page WhuA 
a cono^ to the behanom: of this same 1 mg six y ears afterwards J Thu commoTS w ere al a-av s 
uissat^^ca with leiuty, and comphuned that the lands of recusants were Uudcrv-alucd as hey 

must uave been if the Snug get only 6coo/ per annua by the compr oas I>naesar63i, 

wl u p 04-3* ^at he val_ed those in England and IrelarJ at 30 oc<u' Engard 313, free, 
Hardw cxe Pa,ieri. s s , — 

T9 
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James unwisely commits himself to Spam. 

to perceive the sincere and even geneious conduct which some have 
found in the Spanish council during this negotiation.^ The king acted 
with such culpable weakness, as even m him excites our astonishment 
Buclangham, in his first eagerness for the marriage on amvmg in 
Spam, wrote to ask if the king would acknowledge the pope’s spiritual 
supremacy, as the surest means of success James professed to be 
shocked at this, but offered to recognise his juiisdiction as patriarch of 
the west, to whom ecclesiastical appeals might ultimately be made , a 
concession 'as incompatible with the code of our protestant laws as the 
former Yet with this knowledge of his favourite's disposition, he gave 
the pnnce and him a written promise to perform whatever they should 
agree upon with the court of Madnd “ On the treaty being almost 
concluded, the king, pnnce, and pnvy-council swore to observe certain 
stipulated articles, by which the infanta was not only to have the 
exercise of her religion, but the education of her children till ten years 
of age But the king was also sworn to private articles , that no penal 
laws should be put in force against the catholics, that there should be 
a perpetual toleration of their religion in private houses, that he and 
his son would use their authority to make parliament confirm and 
ratify these articles, and revoke all laws (as it is with strange latitude 
expressed) containing any thing repugnant to the Roman catholic 
religion, and that they would not consent to any new laws against 
them The prince of Wales separately engaged to procure the suspen- 
sion or abrogation of the penal laws within three years, and to lengthen 
the term for the mother’s education of their children from ten years to 

1 The absurd and highly blamable conductor Buckingham has created a prejudice m favour 
of the court of Madrid That they desired the marriage is easy to be behoved but that they 
would have ever sincerely co-operated for the restoration of the Palatinate, or even mthdiawn 
the Spanish troops from it, is neither rendered probable by the general policy of that 

f overnment, nor by the conduct it pursued in the negotiation Compare Hardwicke State 
'apers, vol i Cabala, t et post Howell’s Letters Clarendon State Papers, voU i ad 
imtium, especially p 13 

A very cunous paper m the latter collection, p *4 , may be thought, perhaps, to throw li^ht 
on Buckingham’s projects, and account in some measure for his sudden enmity to Spain 
During his residence at Madnd m 1623, a secretary who had been dissatisfied with the court 
revealed to him a pretended secret discovery of gold mines m apart ofAmenca, and suggested 
that they might be easily possessed by "iny association that could command seven or eight 
hundred men , and that after having made such a settlement it would be easy to take the 
Spanish ilotdla, and attempt the conquest of Jamaica and St Dommgo This made so great 
an impression on the mind of Buckingham, that, loug afterwards, m 1628, he entered into a 
contract with GustavusAdoIphus, who bound himself to defend him agamst all opposers m the 
possession of these nunes, as an absolute pnnce and sovereign, on condition of receiving one 
tenth of the profits promising especially his aid against any puntans who might attack him 
from Barbadoes or elsewhere, and to furnish him with four thousand men and six ships of war, 
to be paid out of the revenue of the mmes 

This is a very strange document, if genuine It seems to show that Buckmgham, aware of 
his unpopulanty m England, and that sooner or later he must fall, and led aivay, as so many 
were, by the expectation of immense wealth m America, had contrived this arrangement, 
which was probably mtended to take place only m the event of his banishment from England 
The share that Gustavus appears to have taken in so wild a plan is rather extraordinary, and 
may expose the whole to some suspicion It is not clear how this came among the Clarendon 
papers but the indorsement runs — “Presented, and the design attempted and m some 
measure attamed by Cromwell, anno 1652 " I should conjecture therefore that some spy of 
of the long’s procured tfie copy from Cromwell’s papers 
3 Hardwicke Papers, p 402 411 417 The very cunous letters in this collection relative to 
the Spanish match are the vouchers tor my text It appears by one of secretary Conway’s, 
since published, ElUs, 111. 154 , that the king was in great distress at the engagement for a 
complete immunity from penal laws for the cathohes, entered mto by the prmce and Bucking- 
liam but, on full dehberation m the council, it was agreed that he must adhere to his promise 
Ihis rash promise was the cause of his subsequent prevancations 
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twelve, if it should be in his own power He promised also to listen to 
catholic divines, whenever the infanta should desire iL (Hardwicke 
Papers. Rushworth ) , t- , j 

These secret assurances, when they were whispered in England 
might not unreasonably excite suspicion of the prince's wavenng in his 
religion, which he contnved to aggravate by an act as imprudent as it 
was reprehensible During his stay at Madrid, while his inclinations 
were still bent on concluding the mamage, the sole apparent obstacle 
being the pope’s delay in forwarding the dispensation, he wrote a letter 
to Gregory XV, in reply to one received from him, in language 
evidently intended to give an impression of his favourable dispositions 
towards the Roman faith. The whole tenor of his subsequent hfe 
must have satisfied every reasonable inquiier into our history of 
Chailes’s real attachment to the Anglican church , nor could he have 
had any other aim than to facilitate his arrangements with the court of 
Rome by tins deception It would perhaps be uncandid to judge 
severely a want of ingenuousness, which youth, love, and bad counsels 
may extenuate , yet I cannot help remarking that the letter is written 
with the precautions of a veteran in dissimulation , and, while it is full 
of what might raise expectation, contains no special pledge that he 
could be called on to redeem. But it w'as rather presumptuous to hope 
that he could foil the subtlest masters of artifice with their own 
weapons 

James, impatient for this ill-omened alliance, lost no time in fulfilling 
Ins private stipulations with Spain He published a general pardon of 
all penalties aheady incurred for recusancy It was designed to follow 
this up by a proclamation prohibiting the bishops, judges, and other 
magistrates to execute any penal statute against the cathohes But 
the lord-keeper, bishop Williams, hesitated at so unpopular a stretch 
of power (Rushworth Cabala, p 19 ) And the rupture with Spain 
ensuing almost immediately, the king, with a singular defiance of all 
honest men's opinions, though the secret articles of the late treaty had 
become generally known, declared m his first speech to parliament in 
1624, that “he had only thought good sometimes to wink and connive 
at the execution of some penal laws, and not to go on so rigorously as 
at other times, but not to dispense with any or to forbid or alter any 
that concern religion he never permitted or yielded, he never did 
think It with his heart, nor spoke it with his mouth.” ^ 


Hardwicke Papen., p 452 .where the letter is printedin Latin The translation tn Wilson 
Rusliworth, and Cabala, p 314 , is not by any means exact, {.mnS >*t several places much be 
I H Hume knew nothing but the translation, as is most probable, we may 

well be astonished at his way of dismissing this busmess, that“the prmcc having received a 
'cry cual letter from the pope, he was induced to return a very avil answer " Clarendon saw 
tt m a different Imht Clar State Papers 0.337 
Urban VIII had succeeded GregoryXV before the arrival of Charles’s letter He answered 
It of course m a style of approbation, and so as to gi'e the utmost meaning to the pruice s 
compluncnts, expressmg his satisfaction, “cum pontificcm Roraamim ex officu gciicre colere 
^nneeps Bn^nus maperet," iec. Rushworth, vol i p 93 
It IS said by Howell, who was then on the spot, that the pnnee never used tlic service of the 
■ “tell of LiiKlaad while he was at hladnd, though two cliaplains, church plate, &.C. had been 
...K. s Letters, p 140 Bristol and Buckmgham charged each other with 

^°'nish rchgion and he himself in a letter to Bristol, Jan 
lt.„-t..n moit positive terms Cabala, p. 17 410. edit As to 

J It * ''^"tngncM to see this step taken, there can, I presume, be lillle doubt. 

Hist 1373 Both house, however, joined in an address that the Laws againit 

ID 



292 Contempt of Public Opinion by the Stuart Family, 

When James soon after this, not yet taught by experience to avoid a 
catholic alliance, demanded the hand of Henrietta Mana for his son^ 
Richelieu thought himself bound by policy and honour as well as 
rehgion to obtain tlie same or greater advantages for the English 
catholics than had been promised in the former negotiation Henrietta 
was to have the education of her children till they reached the age of 
tivelve , thus were added two years, at a time of life when the mind 
becomes susceptible of lasting impressions, to the term at which, by 
the treaty ivith Spam, the mother's supennteiidence was to cease 
(Rushworth ) Yet there is the strongest reason to believe, that this 
condition was merely inserted for the honour of the French croivn, with 
a secret understanding that it should never be executed ^ In fact, the 
royal children were placed at a very early age under protestant 
governors of the kin^s appointment, nor does Heniietta appear to 
have ever insisted on her nght That James and Charles should have 
incurred the scandal of this engagement, since the articles, though 
called private, must be expected to transpire, without any real inten- 
tion of performing it, is an additional instance of that arrogant con- 
tempt of public opimon which distinguished the Stuart family It was 
stipulated in the same private articles, that prisoners on the score of 
religion should be set at liberty, and that none should be molested in 
future “ These promises were irregularly fulfilled, according to the 

recusants might be put m execution, Id 1408 and the commons returned agam to the charge 
aftenvards Idem 1484 

I See a senes of letters from lord Kensington, (better known afterwards as ear] of Holland), 
the king’s ambassador at Pans for this marnage treaty , m the appendix to Clarendon Stale 
Papers vol it p v viu. ix 

^ Hardwicke Papers, i 53 ^ Birch, in one of those volumes given by him to the British 
Museum, and which ought to be published according to his own mtcntion, has made several 
extracts from the MS despatches of lillieres, the French ambassador, which illustrate this 
negotiation The pope, it seems, stood off from granting the dispensation, requiring that the 
English catholic clergy should represent to him theu: approbation of the mamage He was 
informed that the cardinal had obtained terms much more favourable for the catholics than in 
the Spanish treaty In short, they evidently fanaed themselves to have gamed a full assur- 
ance of toleration nor could the match have been effected on any other terms The French 
ministerwiatestoLouisKlII from London, Oct. 6 1624 that he had ootained a supersedeas of 
all prosecutions more than themselves expected, or could have believed possible “ en somme, 
un acte trbs pubhque, et qui fut rdsolu en plein conseil, le dit roi I’ayant assemble expr^s pour 
cela le jourd’hier ” The pope agreed to appomt a bishop for England, nominated by the king 
of France Oct 22 The oath of allegiance, however, was a stumbling block the king 
could not change it by his own authonty, and establish another in parliament, “ ou la faction 
des puntains prddomiue, de sorte qu'ils peuvent ce qu’ils veulent ” Buckingham however 
promised “denous faire obtenir I'assurance que votre raajestd desire tant, que les cathohques 
dc ce pais ne seront ji^ais inqmiStfs pour le raison du semient de hdelite, du quel votre 
majeste a ki souvent ouT parlcr " Dec 23 He speaks the same day of an audience he had of 
king James, who promised never to persecute his catholic subjects, nor desire of tliem any oath 
which spoke of the pope’s spiritual authonty, “mais seulement un acte de la reconnoissancc 
de hi domiration temporelle qui Dieu lui a donnee, et qa’ils auroient en consideration dc votre 
majeste, et de la confiance, que vous prenez en sa parole beaucoup plus de liberte qu’ils 
n’auroient cu en vertu des articles du traitd d’Espagne " The French advised that no parlia- 
ment should be called til! Hennetta should come over, “ de qiii la presence scrviroit de bnde 
aux puntains ” It is not wonderful, with all this good will on the part of their court, that the 
English cathoUcs should now send a letter to request the granting of the dispensation A few 
days after, Dec 26 the ambassador announces the king’s letter to the archbishops, directing 
them to stop the prosecution of calhohcs, the enlargement of prisoners on the score of rehgion 
and the ivnttcn promises of the king and pnnee to let the catholics enjoy more liberty than 
they would have had by virtue of the treaty with Spam On the credit of this, Louis wrote 
on the 23rd of Jan. to request six or eight ships of war to employ against Soubise, the cluef of 
the Hugonots with which, as is well kuown, Charles complied in the ensuing summer 

1 he king’s letter above mentioned does not, 1 believe, appear But his ambassadors, Carlisle 
and Holland, had promised in his name that he would give a written promise on the word 
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terms on ivhich Charles stood \\nth his broUier-in-la\\. Sometimes 
general orders were issued to suspend all penal laws against papists ; 
again, by capncious change of policy, all officers and judges are 
directed to proceed m their execution, and this seventy gave place in 
Its turn to a renewed season of indulgence. If these alterations were 
not very satisfactory to the catholics, the whole scheme of lenity 
displeased and alarmed the protestants Tolerance, in any extensiv e 
sense, of that prosenbed worship was equally abhorrent to the prclatist 
and the puritan , though one would have winked at its peaceable and 
domestic exercise, which the other was zealous to eradicate But had 
they been capable of more liberal reasoning upon this subject, there 
was enough to justify their indignation at this attempt to sweep away 
the restnctive code established by so many statutes, and so long 
deemed essential to the secunty of their church, by an unconstitutional 
exertion of the prerogative, prompted by no more worthy motive 
than compliance with a foreign power, and tending to confirm 
suspicions of the king’s wavering between the two religions, or his 
indifference to either In the very first months of his reign, and while 
that parliament w as sitting which has been reproached for its parsi- 
mony, he sent a fleet to assist the French king in blocking up the port 
of Rochelle , and with utter disregard of the national honour, ordered 
the admiral, who reported that the sadors w ould not fight against protes- 
tants, to sail to Dieppe, and give up his ships into the possession of 
France.^ His subsequent alhancewith the Hugonot party’ in consequence 
merely of Buckingham’s unwarrantable hostility to France, founded on 
the most extraordmary motiv es, could not redeem, m the ey es of the 
nation, this instance of lukewarmness, to say the least, in the general 
cause of the Reformation Later ages liave had means of estimating 
the attachment of Charles the First to protestantism, which his con- 
temporanes in that early period of his reign did not enjoy, and this 
has led some to treat the apprehensions of parliament as either insin- 
cere or preposterously unjust But can this be fairly pretended by any 


and honour of a kinR, ni the pnnee and a secrclarj of slate should also si?n, that all hts 
Roaian cathchc subjects snould enjoy more freedom as to their religion than they could have 
had by an> articles agreed on with Spam not being molested in their persons or propeiij for 
their profession and exercise of the j religion, provided they Used their liberty wnthmoderation, 
and rendered due submission to the king, who wouid not force them to any oath contrary to 
Uietrrchgion 1 his was signed iSih Nov Hardw ickc Papers, 546 

^ ct after this concession on the king s part, the h rcnch cabmet ivas encouraged by it to ask 
for “a direct and public toleration not by connivance, promise, or eent secret, but by a public 
notihcauoa to all the Roman catholics, and that of all hu majesty s kmgdoms whatsoevc-, 
coat rmed by his majesty s and the pnnee s oath, and attested by a public act, w hereof a copy 
to ue delis ered to ilm poM or his minister, and the same to bird his majesty and t^c prince s 
successors for eier” lo. p 5,1 "I be ambassadors expressed the strongest indignation nt 
tins proposal, on which the French did not think fit to insist Inall this wretched negotiat on, 
Jaraes vtas as much the dupe as he had been in the former, expeming that France would a sist 
m the recovery of the Palatinate, towards which, in sp te of the promises, she took no st-ps 
Kichehcuhad said, ’ Donnes nous dcs pre.res ct nous vous donnerens des colonels ” Id 
p 5,3 Qarl« could hardly be expected to keep his engagement as to the caihehes, whea 
ae found nimself so grosslv out w-tted. 

'ir* during this mamage treaty of 1604, that the archbahop of Emhnui, as he relates 
Xuaselj in the course of several conferences with the king on that subject, was assured 
o> him that he dpjous of rc-catenng the foM of the churen Wilson in Kcnnet, 
P note by Wcllwood f havenat seen the original passage but Dr Lingard puts by 
voliSm^ ^ mterpretatoa on the long's wo-ds, as tchsed by the archbuhep 

* Kcnnet, > n Ruhworth Xungard, ix. 353. Cabala, p 14s. 
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one who has acquainted himself with the course of proceedings on the 
Spanish marriage, the whole of which was revealed by the earl of 
Bristol to the house of lords? Was there nothing, again, to excite 
alarm m the frequent conversions of high rank to popery, in the more 
dangerous partialites of many more, m the evident bias of certain 
distinguished churchmen to tenets rejected at the Reformation ? The 
course pursued with respect to religious matters after the dissolution of 
parliament in 1629, to which I shall presently advert, did by no means 
show the misgivings of that assembly to have been lU-foundecL 

It was neither, however, the Armiman opinions of the higher clergy, 
nor even their supposed leaning towards those of Rome, that chiefly 
rendered them obnoxious to the commons They had studiously 
inculcated that resistance to the commands of rulers was in every 
conceivable instance a heinous sin , a tenet so evidently subversive of all 
civil liberty that it can be little worth while to argue about right and 
privilege, wherever it has obtained a real hold on the understanding 
and conscience of a nation This had very early been adopted by the 
Anglican reformers, as a barrier against the disaffection of those who 
adhered to the ancient religion, and in order to exhibit their own 
loyalty in a more favourable light The homily against wilful dis- 
obedience and rebellion was wntten on occasion of the using of the 
northern earls in 1569, and is full of temporary and even personal 
allusions' But the same doctrine is enforced in others of those 
compositions, which enjoy a kind of half authority in the English 
church It IS laid down in the canons of convocation in 1606 It is 
very frequent in the waitings of English divines, those especially who 
were much about the court And an unlucky preacher at Oxford, 
named Knight, about 1623, having thrown out some intimation that 
subjects oppressed by their prince on account of religion might defend 
themselves by arms , that university, on the king’s highly resenting 
such heresy, not only censured the preacher, (who had the audacity to 
observe that the king by then sending aid to the French Hugonots of 
Rochelle, as was rumoured to be designed, had sanctioned his position,) 
but pronounced a solemn decree, that it is in no case lawful for subjects 
to make use of force against their princes, nor to appear offensively or 
defensively in the field against them All persons promoted to degrees 

^ ** God alloweth (it is s-ud in this homily* among other pissigcs to the same efllcct) neither 
the dignity of any person, nor the multitude of any people, nor the weight of any cause, as 
suflficient for the winch tne subjects may move rcoelhon against their princes” Ihe nG\t 
sentence contains a bold position “ Turn over and read the histones of all nations, look over 
the chronicles of our own country call to mind so many rebellions of old time, and some >et 
fresh in memory ye shall not find that God ever prospered any rebellion against their natural 
and lawful prince, but contrariwise, that the rebels were overthrown and slain, and such os 
were taken prisoners dreadfully executed ” They illustrate their doctrine by the most pre- 
posterous example I have ever seen alleged m any book, that of the Virgin Marj , who, 
‘‘being of the royal blood of the ancient natural kings of Jewry, obeyed the proclamation of 
Augustus to go to Bethlehem This obedience of this most noble and most virtuous lady to a 
foreign and pagan pnnee doth well teach us, who in companson of her are both base and vile, 
what ready obedience we do owe to our natural and graaous sovereign.” 

In another bomily entitled " On Obedience ” the duty of non resistance, even in defence of 
religion, is most deadedly maintamcd and m such a manner as might have been incon\cnient 
m case of a popish successor Nor was this theory very consistent with the aid and countenance 

S ven to the United Provmces Our learned churchmen, however, cared very little for the 
uich ihey were more puzzled about the Maccabees But that knot is cut in bishop 
Overalls Convocation Book, by denying that Antiochus Epiphanes had lawful possession of 
Palestine a proposition not easy to be made out. 
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were to subscribe this article, and to take an oath that they not 
only at present detested the opposite opinion, but would at no future 
tune entertain it A ludicrous display of the folly and despotic spirit 
of learned academies ' ^ 

Those however who most strenuously denied the abstract ngbt of 
resistance to lawful commands were by no means obliged to maintain 
the duty of yielding them an active obedience In the case of religion, 
It was necessary to admit that God was rather to be obeyed than man. 
Nor had it been pretended, except by the most servile churchmen, that 
subjects had no positive rights, in behalf of which they might decline 
compliance with illegal requisitions This however was openly asserted 
m the reign of Charles Those who refused the general loan of 1626, 
had to encounter assaults from very different quarters, and were not 
only imprisoned, but preached at Two seimons by Sibthorp and 
Mamwarmg excited particular attention These men, eager for prefer- 
ment which they knew the readiest method to obtain, taught that the 
king might take the subject’s money at his pleasure, and that no one 
might refuse his demand, on penalty of damnation “Parliaments,” says 
Mainwanng, “ were not ordained to contribute any right to the king, but 
for the more equal imposing and more easy exacting of that which unto 
kings doth appertain by natural and original law and justice, as their 
proper inheritance annexed to their imperial crowns from their birth ”* 
These extravagancies of rather obscure men would have passed with 
less notice, if the government had not given them the most indecent 
encouragement Abbot, archbishop of Canterbury, a man of integrity, 
but upon that account, as well as for his Calvinistic partialities, long 
since obnoxious to the courtiers, refused to license Sibthorp’s sermon, 
alleging some unwarrantable passages which it contained For no 
other cause than this, he was sequestered from the exercise of his 
archiepiscopal jurisdiction, and confined to a country-house in Kent ® 
The house of commons, after many complaints of tliose ecclesiastics, 

1 Collier, 734 Ncnl, 495 Wood’s Hist of the Univ of Oxford, 11 341 Knight was sent 
to the Gneliouse pnson, where he rcnniiicd two years Laud was the chief cause of this 
seventy, if we may Ixilicve Wood and lus own diary seems to confirm this 

^ Pari Hist 877 395 410,^0 Kennet, p 30 Collier, 750 743 llus historian, though 
a nou juror, is Englishman enough to bbme the doctnnes of Sibthorp and hlainwaniijr, and, 
consistently with his high cliurch principles, is displeased at the suspension of Abbot by the 
Ling’s authority 

’ State Inals 11 1449 A few years before this. Abbot hid the misfortune, while hunting 
deer 111 a nobleman’s park, to shoot one of the keepers with his crossbow Williams and Laud, 
who then acted together, with some other of the senile crew, luad the baseness to aflect 
scruples at the archbishops coiuinuaiicc in his function, on pretence that, by some coii- 
leiiiptible old canon he had becoiiic irrcgul ir in consequence of this accidental homicide and 
Spclmaii dLsgraced hunsclf by writing a treatise in support of Uiis doctriuc James, however, 
had more sense than the antiquary, and less ill nature than the churclimcn and the civilians 
^ve no countenance to Williams s hypocnlical scruples Hacket’s Life of Willian-s n 651 
uiog Britann. art Abbot Spelmans Works, parte p 3 Aikm’s James I , 11 Willums's 
real object was to succeed the archbishop on ms degradation 

It tmiy kc remarked tliat Abbot, though a very worthy man, had not always been iintaiiitcd 
n ^ court He had not scrupled grossly to llatter the kmg {see his article in Uiog 

Biat and Aikin, i 368) and tells us himself, that he introduced Viliicrs, m order to supplant 
^merset , which, though well meant^ did not perhaps become his function Even m the 
delicate business of promising toleration to the catholics by the secret articles of the treaty 
with Spain, he gave satisfaction to the king (Hardwicke Papers, i 438 ), which could only be 
by compliance This shows that the letter in Rushvvortb, asenbea to the archbishop, depre- 
cating all such concessions, is not genuine In Cabala, p 13 it is pnoted with Uic name of 
ibe archbishop of Yoirf, Mathews 
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finilly proceeded against Mainwanng by impeachment at the bar of the 
lords He was condemned to pay a fine of 1000/, to be suspended for 
three years from his ministry, and to be incapable of holding any eccle- 
siastical dignity Yet the king almost immediately pardoned Mam- 
waring, who became m a few years a bishop, as Sibthorp was promoted 
to an inferior dignity * 

There seems on the whole to be very little ground for censure in the 
proceedings of this illiistnous parliament I admit that if we believe 
Charles the First to have been a gentle and beneficent monarch, 
incapable of harbouring any design against the liberties of his people, 
or those who stood forward in defence of their privileges, wise in the 
choice of his counsellors, and patient m listening to them, the commons 
may seem to have earned their opposition to an unreasonable length 
But if he had shown himself possessed with such notions of his own 
prerogative, no matter how denved, as could bear no effective control 
from fixed law or from the nation’s representatives , if he was hasty 
and violent in temper, > et stooping to low arts of equivocation and 
insincenty, whatever might be his estimable qualities in other respects, 
they could act, in the main, no otherwise than by endeavounng to keep 
him in the power of parliament, lest his power should make parliament 
but a name Every popular assembly, truly zealous m a great cause, 
will display more heat and passion than cool-blooded men after the 
lapse of centunes may wholly approve * But so far were they from 
encroaching, as our Tory ^v^ters pretend, on the just powers of a 
limited monarch, that they do not appear to have conceived, they at 
least never hinted at, the securities without which all they had obtained 
or attempted would become ineffectual No one member of that 
house, in the utmost warmth of debate, is recorded to have suggested 
'Ae abolition of die court of star-chamber, or any provision for the 
periodical meeting of parliament Though such remedies for the 
greatest abuses were in reality consonant to the actual unrepealed law 
of the land, yet as they implied, in the apprehension of the generality, 
a retrenchment of the king’s prerogative, they had not yet become 
familiar to their hopes In asserting the illegality of arbitrary detention, 
of compulsory loans, of tonnage and poundage levied without consent 
of parliament, they stood in defence of positive rights won by their 
fathers, the piescnptive inhentance of Englishmen Twelve years 
more of repeated aggressions taught the long parliament what a few 

5 Tlic bishops ueremTnyof them gross sycophants of Buckingham Besides Laud, 'WiHiams, 
ind Ncile, one Field, bishop of Llandaff, was an a^cct courtier See a letter of his in Caba]a> 
p itS 4to edit Medc says, (27th May, 1626,) “I am sorry to hear they (the bishops) are so 
habitintcd to flattery, that they seem not to Jenow of any other duty that belongs to them ” 
Elhss Letters, ui 228 for the account Mcdc gives of the manner in which tlie heads of houses 
forced the election of Buckingham as chancellor of Cambridge, while th? impeachment was 
pending against him The lunior masters of arts, ho>vcvcr, made a good stand so that it was 
carried against the earl of Berkshire only by tliree voices 

* Those who may be inclined to dissent from my text, will perhaps bow to their favourite 
Clarendon He says that m the first three parliaments, though there were ‘ several distempered 
speeches of particular persons, not fit for the reverence due to his majesty,’ >et he *‘does not 
know any formed act of either house (for neither the remonstrance nor votes of the last day 
were such), that was not agreeable to the wisdom and justice of great courts upon those extra 
ordinary occasions and whoever considers the acts of power and injustice in the intervals of 
parliament, mil not be much scandalized at the warmth and vivacity of those mcctirgs " 
Vol 1 p 8 ed 1826 
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sagacious men might perhaps have already suspected, that they must 
recover more of their ancient constitution from oblivion, that they 
must sustain its partial weakness by new securities, that, m order to 
render the existence of monarchy compatible with that of freedom, 
they must not only stnp it of all it had usurped, but of something that 
was its own. 


CHAPTER VIII 

I- ROM THR DISSOLUTION OF CHARLES’S THIRD P VRLT \AIENT TO 
THE MEETING OF THE LONG PARLIAMENT 

Dcclaraitou of the King after the Dissolution — Prosecutions of Eliot 
and others for Conduct in Parliament — Of Chambers for refusing to 
pay Customs — Commendable Behaviour of fudges in some Instances 
— Means adopted to laise the Revenue — Compositions for Knight~ 
hood — Forest Laws — Monopolies — Ship Money — Extension of it to 
inland Places — Hampden's Refusal to pay — Arguments on the Case 
— Proclamations — Various arbitrary Proceedings — Stai -chamber 
furisdiction — Punishments inflicted by it — Cases fp Bishop Williams^ 
Prynne^ etc — Laud, his Character — Lord Straffoid — Correspondence 
between these two — Conduct of Laud in the Church-Prosecution of 
Puritans — Favour shown to Catholics — Tendency to their Relis^ton 
— Expectations entei tamed by them — Mission of Pansani — Intrigue 
of Bishop Montagu with him — Chilhngworth — Hales — Character of 
Clarendons Writings — Animadversions on his Account of this 
Ptnod — Scots’ Tfoubles, and Distress of the Government — The Par- 
liament of April, 1640 — Council of York— Convocation of the Long 
Paihamcnt pp 297-359 

The dissolution of a parliament was always to the prerogative, wliat 
the dispersion of clouds is to the sun As if in mockery of the tran- 
sient obstruction, it shone forth as splendid and scorching as before 
Even after the exertions of the most popular and intrepid house of 
commons that had ever met, and after the most important statute that 
had been passed for some hundred years, Charles found himself in an 
instant unshackled by his law or his word, once more that absolute 
king, for whom his sycophants had preached and pleaded, as 
awakened from a feaiful dream of sounds and sights that such 
monarchs hate to endure, to the full enjoyment of an unrestrained pre- 
rogatue He announced his intentions of government for the futuie 
m a long declaration of the causes of the late dissolution of parliament, 
which, though not without the usual promises to maintain the laws and 
liberties of the people, gave evident hints that his own interpretation of 
them must be humbly acquiesced in ^ This w’as followed up by a 

’ " Hath so happened,” he says, " hy the disobedient and seditious carnage of those said 
Ul aiTeacu penons of the house of commons^ that \%c and our rc;jal authority and command- 
ment ha\c «cn so hi£;hl> contemned as ourianclv office cannot bear, nor an> former age can 
panUeJ R^mcr 30 
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proclamation that he “ should account it presumption for any to pre- 
scnbe a time to him for parliament, the calling, continuing or dissolving 
of which was always in his own power , and he should be more inclin- 
able to meet parliament again, when his people should see more clearly 
into his intents and actions, when such as have bred this interruption 
shall have received their condign punishment ” He aftenvards declares 
that he should “ not overcharge his subjects by any more burthens, but 
satisfy himself with those duties that were received by his father, which 
he neither could nor would dispense with , but should esteem them un- 
worthy of his protection who should deny them ” (Rymer, xix 62 ) 
The king next turned his mind, according to his oivn and his father’s 
practice, to take vengeance on those %vho had been most active in their 
opposition to him A few days after the dissolution, sir John Eliot, 
Holies, Selden, Long, Strode, and other eminent members of the 
comcfions, were committed some to the Tower, some to the King’s 
Bench, and their papers seized. Upon sueing for their habeas corpus, 
a return was made that they were detained for notable contempts, and 
for stirring up sedition, alleged in a warrant under the king’s sign 
manual Their counsel argued against the sufficiency of this return, as 
well on the principles and precedents employed m the former case of 
sir Thomas Darnel and his colleagues, as on the late explicit confirma- 
tion of them in the Petition of Right The king’s counsel endeavoured, 
by evading the authority of that enactment, to set up anew that alarm- 
ing pretence to a power of arbitrary impnsonment, which the late 
parhament had meant to silence for ever “ A petition in parliament,” 
said the attorney-general Heath, “ is no law, yet it is for the honour 
and dignity of the king to observe it faithfully , but it is the duty of the 
people not to stretch it beyond the words and intention of the king 
And no other construction can be made of the petition, than that it is 
a confirmation of the ancient liberties and rights of the subjects So 
that now the case remains in the same quality and degree as it was 
before the petition ” Thus, by dint of a sophism which turned into 
ridicule the whole proceedings of the late parhament, he pretended to 
recite afresh the authorities on which he had formerly relied, in order 
to prove that one committed by the command of the king or pi ivy 
council IS not bailable The judges, timid and servile, yet desirous to 
keep some measures with their own consciences, or looking forward to 
the wrath of future parliaments, xvrote what Whitelock calls “ a humble 
and stout letter” to the king that they were bound to bail the prisoners, 
but requested that he would send his direction to do so ^ The gentle- 
men m custody were, on this intimation, removed to the Tower, and 
the king, in a letter to the court, refused permission for them to appear 
on the day when judgment was to be given Their restraint was thus 
protracted through the long vacation , towards the close of which, 
Charles, sending for two of the judges, told them he was content the 
pnsoners should be bailed, notwithstanding their obstinacy in refusing 

1 Whitcloct-’s Memonals, p 14 Whitclock’s hther Avas one of the judges of the king’s 
bench his son takes pains to exculpate him from tlie charge of too much compliance, and 
succeeded so well wth the long parliament that when they voted chief justice Hyde and 
usticc Jones guilty of delay in not bailing these gentlemen, they voted also that Croke and 
Whitelock were not guilw of it The proceedings, as wc now read them, hardly warrant this 
favourable disUnctijn Pari Hist 11 869 876 
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to present a petition, declaring their sorrow for having offended him 
In the ensuing Michaelmas term accordmgly they were brought before 
the court, and ordered not only to find bail for the present charge, but 
sureties for their good behaviour On refusing to comply ivith thii 
requisition, they were remanded to custody 

The attorney-general, dropping the charge against the rest, evhibited 
an information against sir John Eliot for words uttered in the house ; 
namely. That the council and judges had conspired to trample under 
foot the liberties of the subject , and against Mr Denzil Holies and 
Mr Valentine for a tumult on the last day of the session , when the 
speaker having attempted to adjourn the house by the king’s command, 
had been forcibly held doivn m the chair by some of the members, 
while a remonstrance was voted They pleaded to the court’s junsdic- 
tion, because their offences were supposed to be committed m parlia- 
ment, and consequently not punishable m any other place This 
brought forward the great question of privilege, on the determination 
of which the power of the house of commons, and consequently the 
character of the English constitution, seemed evidently to depend 
Freedom of speech, being implied m the nature of a representative 
assembly, called to present gnevances and suggest remedies, could not 
stand in need of any special law or pnvilege to support it But it was 
also sanctioned by positive authonty The speaker demands it at the 
beginning of every parhament among the standing pnvileges of the 
house , and it had received a sort of confirmation from the legislature 
by an act passed m the fourth year of Henry VIII , on occasion of one 
Strode, who had been prosecuted and impnsoned in the Stannary court, 
for proposing m parhament some regulations for the tinners in Corn- 
wall , which annuls all that had been done, or might hereafter be done, 
towards Strode, for any matter relating to the parliament, in words so 
strong as to form, in the opinion of many lawyers, a general enactment 
The judges however held, on the question bemg privately sent to them 
by the king, that the statute concerning Strode was a particular act of 
parliament extending only to him and those who had joined with him 
to prefer a bill to the commons concerning tinners , but that although 
the act were pnvate and extended to them alone, >et it was no more 
than all other parliament men, by privilege of the house, ought to have , 
namely, freedom of speech concerning matters there debated ^ 

It appeared by a constant series of precedents, tlie counsel for Eliot 
and his friends argued, that the liberties and privileges of parliament 
could only be determined therein, and not by any inferior court , that 
the judges had often declined to give their opinions on such subjects, 
alleging that they were bejond their junsdiction , that the words im- 
puted to Eliot were in the nature of an accusation of persons in power, 
which the commons had an undoubted right to prefer, that no one 
would venture to complain of gnevances in parliament, if he should be 
si^jected to punishment at the discretion of an infenor tribunal , that 
whatever instances had occurred of punishing the alleged offences of 


“ pnntcd n HaUells Precedents, vol i p So , and m several other bo<jts, 
( 1 ^ great cdiUon of Statutes of the Realm It is \^ofdcd, hlvC many of our 
not to hire appl.cauon uncertam . but it rather appear, to m, 
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members after a dissolution, were but acts of power, which no attempt 
had Intherto been made to sanction , finally, that the offences imputed 
might be punished in a future parliament 

The attorney-general replied to the last point, that the king was not 
bound to wait for another parliament , and moreover, that the house of 
commons was not a court of justice, nor had any power to proceed 
cnminally, except by impnsoning its own members He admitted that 
the judges had sometimes declined to give their judgment upon matters 
of pnvilege , but contended that such cases had happened during the 
session of parliament, and that it did not follow, but that an offence 
committed in the house might be questioned after a dissolution He 
set aside the application of Strode’s case, as a special act of parlia- 
ment , and dwelt on the precedent of an information preferred in the 
reign of Mary against certain members for absenting themselves from 
their duty in parliament, which, though it never came to a conclusion, 
was not disputed on the ground of right 

The court uere unanimous m bolding that they had jurisdiction, 
though the alleged offences were committed in parliament, and that the 
defendants were bound to answer The pnvileges of parliament did 
not extend, one of them said, to breaches of the peace, which was the 
present case , and all offences against the crown, said another, were 
punishable in the court of King’s Bench On the parties refusing to 
put in any other plea, judgment was given that they should be im- 
prisoned during the king’s pleasure, and not released without giving 
surety for good behaviour, and making submission , that Eliot, as the 
greatest offender and ringleader, should be fined in 2000/, Holies and 
Valentine a smaller amount (State Trials, v 111 from Rush worth ) 
Eliot, the most distinguished leader of the popular party, died in the 
Tower without yielding to the submission required In the long parha- 

ment, the commons came to several votes on the illegality of all these 
proceedings, both as to the delay in granting their habeas coipus, and 
the overruling their plea to the junsdiction of the King’s Bench But 
the subject was revived again m a more distant and more tranquil 
penod In the year 1667, the commons resolved that the act of 4 
H VIII concerning Strode was a general law, “extending to in- 
demnify all and every the members of both houses of parliament, m 
all parliaments, for and touching any bills, speaking, reasoning or 
declaring of any matter or matters, m and concerning the parliament 
to be communed and treated of, and is a declaratory law of the ancient 
and necessary rights and privileges of parliament” They resolved 
also that the judgment given 5 Car I against sir John Eliot, Denzil 
Holies, and Benjamin Valentine, is an illegal judgment, and against 
the freedom and privilege of parliament To these resolutions the 
lords gave their concurrence And Holies, then become a peer, having 
Drought the record of the King’s Bench by wnt of error before them, 
they solemnly reversed the judgment (Hatsell, p* 212 242 ) An 
important decision with respect to our constitutional law, which has 
established beyond controversy the great privilege of unlimited free- 
dom of speech in parliament, unlimited, I mean, by any authonty 
except that by which the house itself ought always to restrain indecent 
and disorderly language in its members It does not, however, appear 
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to be a necessary consequence from the reversal of this judgment, that 
no actions committed in the house by any of ns members are punisli- 
able in a court of law The argument in behalf of Holies and Valen- 
Jinc goes indeed to this length, but it was admitted in the debate on 
the subject in 1667, that their plea to the jurisdiction of the King's 
Bench could not have been supported as to the imputed not m detain- 
ing the speaker in the chair, though the judgment was erroneous in 
extending to w'ords spoken in pailiarvient And it is obvious that the 
house could inflict no adequate punishment in the possible case of 
treason or felony committed within its wadis, nor, if its power of 
imprisonment be limited to the session, in that of many smaller 
offences 

The customs on imported merchandises were now rigorously enforced. 
(Rushworth ) But the late discussions m parliament, and the growing 
disposition to probe the legality of all acts of the crown, rendered the 
merchants more discontented than ever Richard Chambers, having 
refused to pay any further duty for a bale of silks than might be 
required by law, was summoned before the pnvy-council In the 
presence of that board, he was provoked to exclaim, that m no part of 
the w'orld, not even in Turkey, were the merchants so screwed and 
wrung as m England For these hasty words an information was pre- 
ferred against him m the star-chamber , and the court, being of opinion 
that the words were intended to make the people believe, that his 
majesty’s happy government might be termed Turkish tyranny, mani- 
fested their laudable abhorrence of such tyranny by sentencing him to 
pay a fine of 2000/ , and to make a humble submission Chambers, a 
sturdy puritan, absolutely refused to subsenbe the form of submission 
tendered to him, and was of course committed to prison But the court 
of King’s Bench admitted him to bail on a habeas corpus , for which, 
as Whitelock tells us, they were reprimanded by the council^ 

There were several instances, besides this just mentioned, wherein 
the judges manifested a more courageous spirit than they were able 
constantly to pieserve, and the odium under which tlieir memory 
labours for a servile compliance with the court, especially m the case 
of ship-money, renders it but an act of justice to record those testi- 
monies they occasionally gave of a nobler sense of duty They unani- 
mously declared, when Chailcs expressed a desire that Felton, the 
assassin of the duke of Buckingham, might be put to the rack m order 
to make him discover his accomplices, that the law of England did not 
allow the use of torture This is a remarkable proof that, amidst all 
the arbitrary principles and arbitrary measures of tlie tune, a truer 
sense of the inviolability of law had begun to prevail, and that the free 
constitution of England was working off the impunties with whict 
violence had stained it For, though it be most certain that the law 
never recognised the use of torture, there liad been many instances of 
Its employ ment, and even wathm a few years ^ In this public assertion 

* Rushworth State Trials, lu 373 VVhitclocl, p. la Chambers apphed several times 
for redress to the Ion,; parliament on account of this and subsequent injuries, but ssens to 
have been cruelly negleaed, while they were voting large sums to tho..c who had suiTcrtd 
much leis, and he died la po\crty 

* 1 ha\c rcniai^cd la former passages that the rack was much cmnlojcd, especially affomst 
Komoa caihoUcs uailcr KUxabeih lliosc accused of the gunpowder coaspiracy were 
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of its illegality, the judges conferred an eminent service on their 
country, and doubtless saved the king and his council much additional 
guilt and infamy which they would have incurred in the course of their 
career They declared, about the same time, on a reference to them 
concerning certain disrespectful words alleged to have been spoken by 
one Pine against the king, that no woids can of themselves amount to 
treason within the statute of Edward III ' They resolved, some years 
after, that Piynne’s, Burton’s, and Bastwick’s libels against the bishops 
were no treason ® In their old controversy with the ecclesiastical juris- 
diction, they were inflexibly tenacious An action having been brought 
against some members of the high-commission court for false imprison- 
ment, the king, on Laud’s remonstrance, sent a message to desire that 
the suit might not proceed till he should have conversed with the judges 
The chief-justice made answer that they were bound by their oaths not 
to delay the course of justice, and after a contention before the privy- 
council, the commissioners weie compelled to plead ® 

Such instances in it of firmness serve to extenuate those unhappy 
deficiencies which are more notorious in history Had the judges been 
as numerous and independent as those of the parliament of Pans, they 
would not probably have been wanting in equal vigour But holding 
their offices at the king’s will, and exposed to the displeasure of his 
council whenever they opposed any check to the prerogative, they held 
a vacillating course, which made them obnoxious to those who sought 
for despotic power, while it forfeited the esteem of the nation 

In pursuance of the system adopted by Charles’s ministers, they had 
recourse to exactions, some odious and obsolete, some of very question- 
able legality, and others clearly against law Of the former class may 
be reckoned the compositions for not taking the order of knighthood 
The early kings of England, Henry III , and Edward I , very little in 
the spirit of chivaliy, had introduced the custom of summoning their 
military tenants, holding 20/ per annum, to receive knighthood at tlieir 
hands Those who declined this honour were permitted to redeem 
their absence by a moderate fine.* Elizabeth, once in her reign, and 

severely tortured and others uj the reign of James Cohe, in the countess of Shrewsbury s 
case, 1612, State Inals, ii. 773 , mentions it as a pnvilege of the nobility, that “ their bodies 
are not subject to torture in cau^ cnminis hesm majestatis ” Yet, in his third Institute, p 35 , 
he says, the “ rack in the Tower was brought in by the duke of Exeter, under Henry VI , 
and IS, therefore, famiharly called the duke of Exeter’s daughter ' and after quoting For- 
tescue to prove the practice illegal, concludes — There is no law to warrant tortures in this 
land, nor can they be justified by any prcscnption being so lately brought in " Bacon ob- 
serves, in a tract wntten m 1603 “ In the highest cases of treason, torture is used for dis- 
covery, and not for evidence ” i 393 See also Aikin s Mem of James I , 11 158 

t State Trials, lu 359 This was 3 very important determination, and put an end to such 
tyrannical persecution of Roman catholics for bare expressions of opimon as had been used 
under Elizabeth and James 

s Rushworth Abridged, il 253 Strafford’s Letters, u. 74 

* Whit-Iock, 16 Kennet, 63 We find in Rymer, xix 279 , a commission, dated May 6, 
1631, enabling the pnvy council at all times to come, “to hear and examine all differences 
wmch shall arise betwixt any of our courts of justice, especially between the civil and eccle 
siastical jurisdictions,” &.c This was in all probability contrived by Laud, or some of those 
who did not favour the common law But I do not find that anythmg was done under 
this commission, which, I need hardly say, was as illegal as most of the kuig s other 
proceedings 

2 Inst 593 The regulations contained m the statute de mihtibus, i Ed II , though 
apparently a temporary law, seem to have been considered by Coke as permanently binding 
Yet m this statute the estate requiring knighthood, or a composition for it, is fixed at 20/ per 
^annum 



Hallam's Constitutmial History of England. 303 

Tames, had availed themsel/es of this ancient nght But the change 
m the value of money rendered it far more oppressive than formerly, 
though hnuted to the holders of 40/ per annum m mihtary tenure 
Commissioners i\ere noiv appointed to compound iiith those who had 
neglected some years before to obcj the proclamation, sumraonmg them 
to receive kmghithood at tne king’s coronation ‘ In particular instances, 
very severe fines are recorded to have been imposed upon defaulters, 
probably from some pohtical resentmenL (Rushw orth Abr 11 102,) 

Still greater dissatisfaction attended the king’s attempt to reviv e the 
anaent laws of the forest, — those laws, of which, m elder times, so 
many complaints had been heard, exactmg money by means of pre- 
tensions which long disuse had rendered dubious, and showing himself 
to those who hved on the borders of those domains in the hateful light 
if a htigious and encroaching neighbour The earl of Holland held a 
court almost every y ear, as chief-justice m e> re, for the recov erj of the 
king’s forestal rights, which made great havoc wath private property 
No prescription could be pleaded against the long’s title, which was to 
be found indeed by the inquest of a jury, but under the direction of a 
V ery partial tnbunak The roy al forests m Essex w ere so enlarged, 
that they were hyperbohcally said to include the whole county 
(Strafford’s Letters, n 335 ) The earl of Southampton was nearly 
rumed by a decision that stopped him of his estate near the New 
Forest. (Id.p 463 467) The boundanes of Rockmgham forest were 
increased from six miles to sixty, and enormous fines imposed on the 
trespassers , lord Salisbury being amerced m 20,000/, lord Westmore- 
land m 19,000/, sir Chnstopher Hatton in 12,000/- It is probable that 
much of ^ese was remitted 

A greater profit was denv ed from a still more pernicious and mde- 
fensible measure, the estabhshment of a chartered company wath 
exclusive pnvileges of making soap The recent statute agamst 
monopolies seemed to secure the pubhc agamst this species of griev- 
ance. Noy, hoAever, the attorney-general, a lawyer of uncommon 
eminence, and lately a strenuous asserter of popular nghts m the house 
of commons, devised this project, by which he probably meant to 
evade the letter of the law, since e/ery manufacturer was permitted to 
become a member of tlie company They agreed to pay eight pounds 
for every ton of soap made, as well as 10, coo/ frir their charter For 
this they were empowered to appomt searchers, and exercise a sort of 
inquisition over the trade. Those dealers who resisted their mterfer- 
- ence were severely fined, on informations in the star-chamber Some 

1 Acordiaj to aspt-ch of Mr Hyde m the loc’ padjatear, n^t cal/ auLta-y tenants, bat 
^ vthers, and ei.ea le^csaad merctanj, we-c -aaiaicncd oefcrc tbe cooaal ca accx.aat. 

Hiit. u Thj> -arx. ev-deatly lU'sal cipecallj if tbe Svatulua de cTiubu was la 
force, iinch b;^eii>rcss wo'ds eacntpis ihca EroUes Hist- cf B“-.Ji Emp-re, IL 2S2 litre 
“ dij£su'‘j abont thj jrh-cb I cannot clear up cor ccmprchcnd why the t. le, if it 

be had for aj.aa^ was so contiauaJy dtc-ncd un'esai were, as Mr B inn -s, that the 
gxca eicetded ibe compesa-on I su^ettaat cone who could act jeo.e 
«crc aim teJ to the hono-j, thajja the Cne was eaio-cd from theta. It ii 
1 ^ 5®* ^ resource ifaeaalai , a. 07 

Id. li. iij II -s well ix-ara that rharlcs cade R-chntond Part; by means of depnina- 
ptonneiccs cm. only cf cemmna nghts, but cf their fiechcld lands Ciirendcn, i 176 
It IS net dear that they w ere c\ er ccmpensslcJ b^ I thnl. thus prebab’e, as the tas— er ex- 
s clamour in the Eng parbameni. Ard there is m Rymer xx , a ccir-mi— „a 

to Cciungtoa and others <iircctin„ them aj cempo-md me owners of Ian.!, wu— a the 
intended end.-.-res. Dec ir, iSyi 
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yeais afterwards, however, the king received money from a new corpora 
tion of soap-makers, and revoked the patent of the former ^ 

This precedent was followed in the erection of a similar company of 
starch-makers, and m a great variety of other grants, which may be 
traced in Rymer’s Fcedera and in the proceedings of the long parlia- 
ment , till monopolies, in transgression or evasion of the late statute, 
became as common as they had been under James or Elizabeth The 
king, by a proclamation at York in 1639, begmning to feel the neces- 
sity of diminishing the pubhc odium, revoked all these grants (Rymer, 
■S.X 340 ) He annulled, at the same time, a number of commissions 
that had been issued in order to obtain money by compounding ivith 
offenders against penal statutes The catalogue of these, as well as of 
the monopolies, is very cunous The former were in truth rather 
vexatious than illegal, and sustained by piecedents in what were called 
the golden ages of Elizabeth and James, though at all times the source 
of great and just discontent 

The name of Noy has acquired an unhappy celebnty by a far more 
famous invention, which promised to realize the most sanguine hopes 
that could have been formed of carrying on the government for an 
indefinite length of time without the assistance of parliament Shak- 
ing off the dust of ages from parchments m the Tower, this man of 
venal diligence and prostituted learning discovered that the seaports 
and even mantune counties had in early times been sometimes called 
upon to furnish ships for the pubhc service , nay, there were instances 
of a similar demand upon some inland places Noy himself died 
almost immediately afterwards Notwithstanding his apostasy from 
the pubhc cause, it is just to remark that we have no right to impute to 
him the more extensive and more unprecedented scheme of ship- 
money as a general tax, which was afterwards carried into execution. 
But it sprang by natural consequence from the former measure, accord- 
ing to the invariable course of encioachment, which those who have 
once bent the laws to their will ever continue to pursue The first 
writ issued from the council in October, 1634. It was directed to the 
magistrates of London and other seaport towns Reciting the depre- 
dations lately committed by pirates, and slightly adverting to the 
dangers imminent in a season of general war on the continent, it 
enjoins them to provide a certain number of ships of war of a pre- 
scnbed tonnage and equipage , empowenng them ^so to assess all the 
inhabitants for a contnbution towards this armament according to their 
substance The citizens of London humbly remonstrated that they 
conceived themselves exempt by sundry charters and acts of parlia- 
ment from bearing such a charge But the council peremptorily 
compelled their submission , and the murmurs of infenor towns were 
still more easily suppressed This is said to have cost the city of 
London 35,000/“ 

1 Kcnnet, 94 Rushworths Abndg ii 133 Strafford Letters, i 446 Rymer, xjx, 333 
Laud s Liaty, 51 

3 Kcnnet, 74 75 Strafford I etters, i. 358 Some petty seaports m Sussex refused to pay 
ihip^money but nndin^ that the sheriff had authontv to distram on them, submitted Xhe 
deputy heutenants of Devonshire wrote to the council in behalf of some towns a few miles 
distant from the sea, that they might be spared from this tax, saying it was a novelty But 
they were summoned to London for this, and received a repnmand for their interference 
Strafford Letters, 1 872 
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There wanted not reasons m the cabinet of Charles for placing Ae 
naw at this time on a respectable footing Algenne pirates had be- 
come bold enough to infest the Channel, and what was of more 
senous importance, the Dutch were rapidly acquiring a maiitime pre- 
ponderance, which CKCited a natural jealousy, both for our commerce, 
and the honour of our flag This commercial rivalry conspired with a 
far more powerful motive at court, an abhorrence of 
republican or Calvmistic, to make our course of policy towards Holland 
not only unfriendly, but insidious and mimical in the highest de^ee 
A secret treaty is extant, signed in 1631, by which Charles engaged to 
assist the king of Spam in the conquest of that great protestant 
commonwealth, retaining the isles of Zealand as the pnee of his 
co-operation ‘ 

Yet with preposterous inconsistency as well as lU-faith, the two 
characteristics of all this unhappy prince’s foreign policy, we find him 
in the next year carrying on a negotiation with a disaffected party m 
the Netherlands, in some strange expectation of obtaining the sove- 
reignty on their separation from Spain Lord Cottingjton betrayed 
this intrigue (of which one whom we should little expect to find in 
these paths of conspiracy, Peter Paul Rubens was the negotiator) to 
the court of Madnd^ It was, in fact, an unpardonable and unpro- 
voked breach of faith, and accounts for the indifference, to say no 
more, which that government always showed to his misfortunes 
Charles, whose domestic position rendered a pacific system absolutely 
necessary, busied himself far more than common history has recorded 
with the affairs of Europe He was engaged in a tedious and unavail- 
ing negotiation with both branches of the house of iAustna, especially 
with the court of Madrid, for the restitution of the Palatinate He 
took a much greater interest than his father had done in the fortunes of 
his sister and her family , but, like his father, he fell into the delusion, 
that the cabinet of Madnd, for whom he could effect but little, or that 
of Vienna, to whom he could offer nothing, would so far realize the 
cheap professions of fnendship they were always makmg, as to sacrifice 
a conquest wherein the preponderance of the house of Austna and the 
catholic religion in Germany were so deeply concerned They drew 
him on accordingly through the labynnths of diplomacy , assisted, no 
doubt, by that party in his council, composed at this time of lord 
Cottington, secretary Windebanke, and some others, who had always 
favoured Spanish connexions.® It appears that the fleet raised m 
1634 was intended, according to an agreement entered into with Spain, 
to restrain the Dutch from fishing in the English seas, nay even, as 
opportunities should anse, to co-operate hostilely with that of Spam *- 

* Clartndon State Papers, i 49 and ii App p xivj. 

’ 'niccunous ininguc, before unknown, Ibcnevc, to history, wa» brought to light by lord 
HardAicke, State Papers, u <pi a a 1 

y See Clarendon State Papers, 1 490 , for a proof of the manner in which, through the 
popliu party la the caumet, the liouse of Austna hoped to dupe and dishonour 

* PS- English ships out of twenty were to be at the 

Spam Besides this agreement, accordmg to which the English were 
iKeTr- Spam ttitlun their own seas, or the limits claimed as such, 

hy one of which Charles bound him- 
I ihs Dutch should not make resUtuuoa of sotoo Spanish vessels taken by tlieui 

20 
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After above two^yeais spent in these negotiations, Chailes discovered 
that the house of Austna were deceiving him , and still keeping ii\ 
view the restoration of his nephew to the electoral dignity and tern- 
tones, entered into stricter relations with France, a policy which 
might be deemed congenial to the queen’s inclinations, and recom- 
mended by her party in his council, the earl of Holland, sir Henr)' 
Vane, and perhaps by the earls of Northumberland and AmndeL In 
the first impulse of indignation at the duplicity of Spain, the king 
yielded so far to their councils as to meditate a declaration of war 
against that power i But his own cooler judgment, or the strong 
dissuasions of Strafford, who saw that external peace was an indispens- 
able condition for the security of despotism,® put an end to so impru- 
dent a project , though he preserved, to the very meeting of the long 
parhament, an intimate connexion with France, and even continued to 
carry on negotiations, tedious and insincere, for an offensive alliance 
(Sidney Papers, ii 613 ) Yet he still made, from time to time, similar 
overtures to Spain (Clarendon State Papers, li 16 ) And this un- 
steadiness, or rather duplicity, which could not easily be concealed 
from two cabinets eminent for their secret intelligence, rendered both 
of them his enemies, and the instruments, as there is much reason to 
believe, of some of his greatest calamities It is well known that the 
Scots covenanters were m close connexion with Richelieu , and many 
circumstances render it probable, that the Insh rebellion was counte- 
nanced and instigated both by him and by Spain 

This desire of being at least prepared for war, as well as the general 
system of stretching the prerogative beyond all limits, suggested an 
extenjion of the former writs from the seaports to the whole kingdom 
Finch, chief-justice of the common pleas, has the honour of this im- 
provement on Hoy’s scheme He was a man of little learning or 
respectabihty, a servile tool of the despotic Cabal , who, as speaker of 
the last parhament, had, in obedience to a command from the king to 
adjourn, refused to put the question upon a remonstrance moved in the 
house By the new writs for ship-money, properly so denominated, 
since the former had only demanded the actual equipment of vessels 

wilhm the Engluh seas, to satisfy the court of Spam himself out of ships and goods belonging 
to the Dutch and by the second, to give secret instructions to the commanders of his ship% 
that when those of Spam and Flanders should encounter their enemies at open sea, far from 
his coasts and limits, they should assist them if over matched, and should give the like help to 
the prizes which they should meet, taken by the Dutch, that they might be freed and set at 
liberty takmg some convenient pretext to justify it, that the Hollanders might not hold it an 
act of hostility But no part of this treaty was to take c^ect till the imperial ban upon the 
elector palatine should be removed Id 215 

t Clarendon State Papers, 1 721 761 

* StralTord Papers, it 52 53 60 66 Richelieu sent d'Estradcs to London, m 1637, accordmg 
to P£re Orleans, to secure the neutrality of England in case of lus atlackmg the maritime 
towns of Flanders conjomtly wth the Dutch But the ambassador was received haughtily, 
and the neutrality refused which put an end to the scheme, and so irritated Richelieu, 
that he sent a pnest named Chamberlam to Edinburgh the same year, m order to foment 
troubles in Scotland Rdvol d’Anglet m 42 Ihis is confirmed by d’Estrades himself See 
note m Sidney Papers, u 447 , and Harris’s Life of Charles, i8p also Lingard, x 69 The 
connection of the Scots leaders with RicheUeu m 1639 is matter of notorious history It has 
lately been confirmed and illustrated by an important note m Mazure, Hist de la Rdvolution 
en i6S3, 11 402 It appears by the above mentioned note of hi Mazure, that the celebrated 
letter of the Scotch lords, addressed “Au Roy,” was really sent, and is extant There seems 
reason to think that Henrietta Jomed the Austrian faction about 1639 , her mother bemg then 
m England, and very hostile to Richeheu This is m some degree corroborated by a passage 
in a letter of lady Cuhsle. Sidney Papers, u 614 
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for which inland counties were of course obliged to compound, the 
sheriffs were directed to assess eveiy landholder and other inhabitant 
according to their judgment of his means, and to enforce the payment 

by distress ^ 1 i. 

Ihis e\traordinary demand startled even those who had hitherto 
sided with the court Some symptoms of opposition were shown m 
different places, and actions brought against those who had collected 
the money But the greater part yielded to an overbeanng pov-er’, 
exercised with such ngoiir, that no one in this king’s reign who had 
ventured on the humblest remonstrance against any illegal act had 
escaped without punishment Indolent and improvident men satisfied 
theniaelves that the imposition was not very heavy, and might not be 
repeated Some were content to hope that their contribution, however 
unduly exacted, would be faithfully applied to public ends Others 
were overborne by the authonty of pretended precedents, and could 
not yet believe that the sworn judges of the law would pervert it to its 
own destruction The ministers prudently resolved to secure, not the 
law, but its interpreters, on their side The judges of assize were 
directed to inculcate on their circuits the necessaiy obligation of for- 
warding the king’s seivice by complying with his wiit. But as the 
measure grew more obnoxious, and strong doubts of its legality came 
more to prevail, it was thought expedient to publish an extra-judicial 
opinion of the twelve judges, taken at the king’s special command, 
according to the pernicious custom of that age They gave it as then 
iinaniinous opinion, that “when the good and safety of the kingdom m 
general is concerned, and the whole kingdom m danger, his majesty 
might, by writ under the great seal, command all his subjects, at their 
charge, to provide and furnish such number of ships, with men, muni- 
tion and victuals, and for such time as he should think fit, for the 
defence and safeguard of the kingdom , and that by law he might 
compel the doing thereof, m case of refusal or refractoriness , and that 
he was the sole judge both of the danger, and when and how the same 
was to be prevented and avoided.” 

This premature declaration of the judges which was publicly read 
by the lord keeper Coventry m the star-chamber, did not pi event a few 
intrepid persons from bringing the question solemnly befoie them, that 
the liberties of their country might at least not perish silently, nor those 
who had betrayed them avoid the responsibility of a public avowalof their 
^ame The hrst that resisted was the gallant Richard Chambers, who 

ou^ht an action agimst the lord-mayor for impnsoinng him on 
account of his refusal to pay his assessment on the former wnt The 
magibtratcs pleaded the writ as a special justification , when Berkley 
one of the judges of the king’s bench, declared that there was a lule of 
law ind a laile of goveinment, that many things which could not be 
clone b> the fust rule might be done by the other, and would not suffer 
counsel to aigue against the lawfulness of ship-money* The next 
were lord Sayc and Mr Hampden, both of whom appealed to tlie 

* in RusUuorth, 11 3x4* 

VsA same judj^c dccLircd aftcrwa.tds, m a xJvatkc to lUo sjmnd Jurv of 





3 o 8 Hampden resists the Skip-money Tax 

justice of their country , but the famous decision which has made the 
latter so illustnous put an end to all attempts at obtaining redress by 
course of law 

Hampden, it seems hardly necessary to mention, was a gentleman 
of good estate in Buckinghamshire, whose assessment to the contnbu- 
tion for ship-money demanded from his county amounted only to 
twenty shillings ^ The cause, though properly belonging to the court 
of exchequer, was heard, on account of its magnitude, before all the 
judges in the exchequer-chamber^ The precise question, so far as 
related to Mr Hampden, was, Whether the king had a nght, on his 
oivn allegation of public danger, to require an inland county to furnish 
ships, or a prescribed sum of money by way of commutation, for the 
defence of the kingdom ? It was argued by St John and Holborne m 
behalf of Hampden , by the solicitor-general Littleton, and the at- 
torney-general Banks, for the crown (State Tnals, in 826-1252 ) 

The law and constitution of England, the former maintained, had 
provided in various ways for the public safety and protection against 
enemies First, there were the military tenures, which bound great 
part of the kingdom to a stipulated service at the charge of the 
posessois The cinque ports also, and several other towns, some of 
them not maritime, held by a tenure analogous to this , and were 
bound to furnish a quota of ships or men, as the condition of their 
possessions and privileges These for the most part are recorded in 
Domesday-book, though now in general groivn obsolete Next to this 
specific service, our constitution had bestowed on the sovereign his 
certain revenues, the fruits of tenure, the profits of his various minor 
prerogatives, whatever in short he held m right of his crown, was 
applicable, so far as it could be extended, to the public use It 
bestowed on him, moreover, and perhaps with more special application 
to mantime purposes, the customs on importation of merchandise 
These indeed had been recently augmented far beyond ancient usage 
“ For these modem impositions," says St John, “ of the legality thereof 
I intend not to speak for m case his majesty may impose upon 
merchandise what himself pleaseth, there will be less cause to tax the 
inland counties , and in case he cannot do it, it will be strongly pre- 
sumed that he can much less tax them " 

But as the ordinary revenues might prove quite unequal to great 
exigencies, the constitution has provided another means, as ample and 
sufficient as it is lawful and regular, — parliamentary supply To this 
the kings of England have m all times had recourse, yet princes aie 
not apt to ask as a concession what they might demand of right The 
frequent loans and benevolences which they have required, though not 
always defensible by law, are additional proofs that they possessed no 
general nght of taxation To borrow on promise of repayment, to 

1 As It IS impossible to reconcile the tnflmg amount of this demand with Hampden’s known 
estate, the tax bemg probably not much less than sixpence m the pound, it has been conjec 
tured that his property was purposely rated low But it is hard to perceive any motive for this 
indulgence , and it seems more likely that a nommal sum was fixed upon in order to try the 
question or that, as is more probable, it was only assessed on a part of his estate 

’ There seems to has e been somethi g unusual, if not irregular in this part of the proceeding 
The barons of the exchequer called the other judges, not only by way of advice but direc 
tion, as the chief baron declares Slate Trials, 1203 And a proof of this is, that the court 
qf exchci^ucr ^ing equally divided, judgment ccqld have been given by the barons alone 
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solicit, as It were, alms from their subjects, is not the practme of 
sovereigns whose prerogatives entitle them to exact money , 
loans had sometimes been repaid, expressly to discharge the kin^, f 
conscience. And a very arbitrary pnnce, Henry VIII , had obtamea 
acts of parliament to release him from the obligation of repayment. 

These merely probable reasonings prepare the way for that conclusive 
and irresistible argument that was founded on statute law Posing 
slightly over the charter of the Conqueror, that his subjects shall hold 
their lands free from all unjust tallage, and the clause m John s hlagna 
Charta, that no aid or scutage should be assessed but by consent ot 
the great council (a provision not repeated in that of Henry III ) the 
advocates of Hampden relied on the 25 E I , commonly called the 
Confirmatio Chartarum, which for ever abrogated all taxation without 
consent of parliament , and this statute itself, they endeavoured to 
prove, was grounded on requisitions very hke the present, for the 
custody of the sea, which Edward had issued the year before Hence 
it was evident that the saving contained in that act for the accustomed 
aids and pnses could not possibly be intended, as the opposite counsel 
would suggest, to preserve such exactions as ship-money , but related 
to the established feudal aids, and to the ancient customs on merchan- 
dise They dwelt less however (probably through fear of havmg this 
exception turned against diem), on this important statute than on one 
of more cclebnty, but of very equivocal genuineness, denommated De 
Tallagio non Concedendo , which is nearly m the same words as the 
Confirmatio Chartarum, with the omission of the above-mentioned 
saving More than one law, enacted under Edward III , re-asserts the 
necessity of parliamentary consent to taxation. It was indeed the 
subject of frequent remonstrance in that reign, and the kmg often in- 
fringed this nghL But the perseverance of the commons was success- 
ful, and ultimately rendered the practice conformable to the law' In 
the second year of Richard II , the realm being in imminent danger ot 
invasion, the pnvy council convoked an assembly of peers and other 
great men, probably with a view to avoid the summoning of a parlia- 
ment This assembly lent their own money, but declared that they 
could not provide a remedy without charging the commons, which 
could not be done out ot parliament, advising that one should ba 
speedily summoned. This precedent was the more important, as it 
tended to obviate that argument from peni and necessity, on which the 
defenders of ship-money were wont to rely But they met that specious 
plea more directly' They' admitted that a paramount ovemihng 
necessity silences the voice of law, that m actual invasion, or its 
immediate prospect, the rights of pnvate men must yield to the safety 
of the whole, that not only the sovereign, but each man in respect of 
might do many things absolutely illegal at other seasons , 
and this served to distinguish the present case from some strong acts 
01 prerogative exerted by Elizabeth in 15SS, when the hberties and 
religioa of the people were in the most apparent leopardy But here 
there w-as no overwhelming danger, the nation was at peace with ^ 
e world* comd the piracies of Turkish corsairs, or even the insolence 
ol rival neighbours, be reckoned among those instant penis for which 
a parhament would provide too late ’ 
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To the precedents alleged on the other side, it was replied, that no 
one of them met the case of an inland county , that such as wei e before 
the 25 E I were sufficiently repelled by that statute, such as occurred 
under Edward III by the later statutes, and by the remonstiances of 
parliament during his reign , and there were but very few afterwards 
But that, in a matter of statute law, they ought not to be governed by 
precedents, even if such could be adduced Before the latter end of 
Edward I 's reign, St John obser\es, “all things concerning the king’s 
pierogative and the subjects’ liberties were upon unceitamties ” “ The 
government,” says Ilolborne truly, “was more of foice than law” 
And this IS unquestionably applicable, in a less degiee, to many later 
ages 

Lastly, the petition of right, that noble legacy of a slandered parlia- 
ment, reciting and confirming the ancient statutes, had established that 
no man thereafter be compelled to make or yield any gift, loan, 
benevolence, tax, or such like charge, without common consent by act 
of parliament This latest and most complete recognition must sweep 
away all contrary precedent, and could not, without a glaring violation 
of Its obvious meaning, be stretched into an admission of ship-money 
•The king’s counsel, in answer to these arguments, appealed to that 
series of records which the diligence of Noy had collected By far the 
greater part of these were commissions of array But several, even of 
those addressed to inland towns, (and, if there were no service by 
tenure in the case, it docs not seem easy to distinguish these m 
principle from counties,) bore a very strong analogy to the present 
They were, however, in early times No sufficient answer could be 
ofieied to the statutes that had prohibited unparliamentary taxation. 
The attempts made to elude their force were utterly ineffectual, as 
those who are acquainted with their emphatic language may well 
conceive But the council of Charles the P irst, and the hirelings who 
ate their bread, disdained to rest their claim of ship-money (big as it 
was with other and still more novel schemes) on obscure records, or 
on cavils about the meaning of statutes They resorted rather to the 
favourift topic of the times, the intrinsic, absolute authority of the 
king This the attorney-general Banks placed in the very front of his 
argument “ This power,” says he, “ is innate m the person of an 
absolute king, and in the person of the kings of England AJl magis- 
tracy it is of nature, and obedience and subjection it is of nature' This 
power IS not any ways derived from the people, but reserved unto the 
king when positive laws first began For the king of England, he is 
an absolute monarch , nothing can be given to an absolute prince but 
what IS inherent m his person He can do no wiong He is the sole 
judge, and we ought not to question him Where the law trusts, we 
ought not to distrust The acts of parliament,” he observed, “ con- 
tained no express words to take away so high a prerogative, and the 
lung’s prerogative, even in lesser matters, is always saved wherever 
express words do not restrain it ” 

But this last argument appearing too modest for some of the judges 
who pronounced sentence m this cause, they denied the power of par- 
liament to limit the high prerogatives of the crown “ This imposition 
witliout paihament,” says justice Crawley, “appertains to the king 
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oiiginaliy, and to the successor ipso facto, if he be a sovereign in nght 
of his sovereignty from the cro^vn You cannot have ^ h'^g without 
these royal nghts, no, not by act of parliament” Where Mr 
Holborne,” says justice Berkley, “supposed a fundamental policy in 
the creation of the frame of this kingdom, that in case the monarch or 
England should be inclined to exact from his subjects at his pleasure, 
he should be restrained, for that he could have nothing from them, but 
upon a common consent m parhament , he is utterly mistaken herein 
The law knows no such king-yoking policy The law is itself an old 
and trusty servant of the kin^s , it is his instrument or means which 
he uscth to govern his people by I nc\ er read nor heard that lex was 
ri'x , but It is common and most true, that rex is lex ” Vernon, another 
judge, gave his opinion in few woids “ That the king, pro bono 
publico, may charge his subjects for the safety and defence of the 
kingdom, notwithstanding any act of parhament, and that a statute 
derogatory from the prerogative doth not bind the king , and the king 
may dispense with any law in cases of necessity” Finch, the adviser 
of the ship-money, was not backward to employ the same argument in 
its behalf “ No act of parliament,” he told them, “ could bar a king 
of his regality, as that no land should hold of him, or bar him of the 
allegiance of his subjects, or the relative on his part, as trust and power 
to defend his people , therefore acts of parhament to take away his 
royal power in the defence of his kingdom are void , they are void acts 
of parhament to bind the king not to command the subjects, their 
person, and goods, and I say, their money too , for no acts of parlia- 
ment make any difference ” 

Seven of the twelve judges, namely, Finch, chief-justice of the 
common pleas, Jones, Berkley, Vernon, Crawley, Trevor, and Weston, 
gave judgment for the crown Brampston, chief-justice of the kmg^s 
bench, and Davenport, chief-baron of the exchequer, pronounced for 
Hampden, but on technical reasons, and adhenng to the majority on 
the principal question. Denham, another judge of the same court, 
being extremely lU, gave a short wntten judgment m favour of Hamp- 
den But justices Croke and Hutton, men of considerable reputation 
and experience, displayed a most praiseworthy intrepidity in denying, 
without the smallest qualification, the alleged prerogative of the crown, 
and the lawfulness of the writ for ship-money They had unfortunately 
signed, along vnth the other judges, the above-mentioned opinion in 
fav'our of the right. For this they made the best apology they could, 
that their voice was concluded by the majority. But m truth it was 
the ultunate success that sometimes attends a struggle between con- 
science and self-interest or timidity ^ 

The length to which this important cause was protracted, six months 
1 from the opemng speech of Mr Hampden’s counsel to 
the feal judgment, was of infinite disservice to the crown Dunng 
this long period, every man’s attention was directed to the exchequcr- 


l-iil conduct on the bench in other political questions was not without blemish, 

Tioi to 'vas Withheld by hi5 wife, who inmlored him 

to , coHi^ciicc for fcoT of an> danger or prejudice to hii family, being content 

W anoccaiioii for him lo violate bis intcgnt> 

c.any ^ aunded and iude;uble women our Bntish history produces 
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chamber The convincing arguments of St John and Holborne, but 
still more the division on the bench, increased their natural repugnance 
to so unusual and dangerous a prerogative."^ Those who had trusted 
to the faith of the judges were undeceived by the honest repentance of 
some, and looked Avith indignation on so prostituted a crew That 
respect for courts of justice, which the happy structure of our judicial 
administration has in general kept inviolate, was exchanged for dis- 
trust, contempt, and desire of vengeance. They heard the speeches of 
some of the judges ivith more displeasure than even their final decision 
Ship-money was held lawful by Finch and several other judges, not on 
the authority of precedents, which must in their nature have some 
bounds, but on pnnciples subversive of any property or privilege in the 
subject Those paramount rights of monarchy, to which they appealed 
to-day in justification of ship-money, might to-morrow serve to super- 
sede other laws, and maintain new exertions of despotic power It 
was manifest, by the whole strain of the court lawyers, that no limita- 
tions on the king’s authority could exist but by the king’s sufferance 
This alarming tenet, long bruited among the churchmen and courtiers, 
now resounded in the halls of justice But ship-money, in consequence, 
was paid with far less regularity and more reluctance than before’ 
The discontent that had been tolerably smothered, was now displayed 
in every county , and though the council did not flinch in the least 
from exacting payment, nor willingly remit any part of its rigour 
towards the uncomplying, it was impossible either to punish the great 
body of the country gentlemen and citizens, or to restrain their mur- 
murs by a few examples Whether in consequence of this unwilhng- 
ness, or for other reasons, the revenue levied in different years und,pr 
the head of ship-money is more fluctuating than we should expect 
from a fixed assessment , but may be reckoned at an average sum 
of 200,000/ ® 

It would, doubtless, be unfair to pass a severe censure on the 
government of Charles the First for transgressions of law, which a 
Iqng course of precedents might render dubious, or at least extenuate 
But this common apology for his administration, on which the artful 
defence of Hume is almost entirely grounded, must be admitted 
cautiously, and not until we have well considered how far such pre 
cedents could be brought to support it This is particularly applicable 
to his proclamations I have already pointed out the comparative 
novelty of these unconstitutional ordinances, and their great increase 
under James They had not been fully acquiesced in , the commons 
had remonstrated against their abuse and Coke, with other judges, 
had endeavoured to fix limits to their authority, very fai within that 


1 Laud wntes to lord Wentworth, that Croke and Hutton had both gone against the king 
very sourly “The accidents which have followed upon it already are these First, the facuon 
are groivn very bold Secondly, the king’s monies come m a great deal more slowly than they 
did m former years, and that to a very considerable sum Thirdly, it puts thoughts into wise 
and moderate men s heads, which were better out for they think if the judges, which aie 
behind, do not their parts both exceeding well and thoroughly, it may much distemper this 
extraordmary and great service " Strafford Letters, 11 170 
’ It IS notoriously known that pressure was borne xvith much more cheerfulness before the 
judgment for the king than ever it v/as after Clarendon, p 122 
’ Kushworth Abr u 341 Clarendon Stale Papers,!. 000 It is said by Heylia that the 
clergy v«rc much spared in the assessment of ship money. Life of Laud, 302 
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■ft Inch they arrogated It can hardly therefore be said, that CharJes s 
council were ignorant ol their lUegality , nor is the case at all pa^el 
to that of general warrants, or any similar irregulantj' mto which an 
honest government may inadvertently be led. They serve at least tc 
display the practical state of the constitution, and the necessity of an 
entire reform m its spina 

The proclamations of Charles’s reign are far more numerous than those 
of his father The> impl> aprerogati\ e of intermeddling ivith all matters 
of trade, prohibiting or putting under restraint the importation ofianous 
articles, and the home growth of others, or establishing regulations for 
manufactures (R>’mer Passim ) Pnces of se\ eral minor articles w ere 
fixed by proclamation, and m one instance this was extended to poultry, 
butter, and coals ’ The king declares by a proclamation that he had 
incorporated all tradesmen and artificers inthin London and three 
miles round , so that no person might set up any trade, wnthout having 
served a seien gears’ apprenticeship, and without admission mto such 
corporation (Id xx. 113 ) He prohibits m like manner any one from 
using the trade of a maltster, or that of a brewer, without admission 
mto the corporations of maltsters or brew ers erected for ev ery county 
(Id 157) I know not whether these projects were m any degree 
founded on the alleged pretext of correcting abuses, or were solely 
designed to raise money by means of these corporations We find, 
however, a revocation of the restraint on malting and brewing soon 
after The dlegahty of these proclamations is most unquestionable 

The rapid increase of London contmued to disquiet the court. It 
was the stronghold of political and rehgious disaffection. Hence the 
prohibitions of erecting new houses, which had begun under Ebzabeth, 
were conUnually repeated* They had indeed some laudable objects 
in view, to render the city more healthy, cleanly, and magnificent, 
and by prescribing the general use of bnck instead of wood, as well as 
by improving the width and regularity of the streets, to afford the best 
security against fires and agamst those epidemical diseases which 
visited the metropolis with unusual seventv m the earlier years of thi^ 
reign. The most jealous censor of royal encroachments will hardly 
object to the proclamations enforcing certain regulations of pohce m 
some of those alarming seasons. 

It is probable, from the increase which we know to have taken 
place in London during this reign, that hcences for building were 
easilv obtained The same supposition is apphcable to another class 
of proclamation, enjouung all persons who had residences in the 
countrv to quit the capital and repair to them. {Rymer,xix. 375 ) Yet 
were not always a dead letter, appears from an information 
cdiibued in the star-chamber against seven lords, 5ixty knights, and 
one hundred esquires, besides manv ladies, for disobeying tne king’s 


^ cur-cus to ra-otjon sozie of th-se rhe b^t tjrley was to fc« 
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proclamation, cither by continuing in London, or returning to it alter 
a short absence (Rushworth Abr ii 232) Ihc result of this 
prosecution, which was probably only intended to keep them in check, 
does not appear No proclamation could stand in need of support 
from law, while this arbitrary tribunal assumed a right of punisliing 
misdemeanours It would have been a dangerous aggravation of rny 
delinquent’s oftcncc to have questioned the authority of a proclamation^ 
or the jurisdiction of the council 

The security of freehold rights had been the peculiar boast of the 
English law The very statute of Henry VIII , wluch has been held up 
to so much infamy, while it gave the force of law to his proclamations, 
interposed its barrier m defence of the subject’s property The name 
of freeholder, handed down with religious honour from an age when it 
conveyed distinct privileges, and as it were a sort of popular nobility, 
protected the poorest man against the crown’s and the lord’s rapacity 
He at least was recognised as the liber homo of Magna Charta, who 
could not be disseised of his tenements and franchises His house 
was his castle, which the law respected, and which the king dared not 
enter Even the public good must give way to his obstinacy , nor had 
the legislature itself as yet compelled any man to part with his lands 
for a compensation which he was loath to accept The council and 
star-chamber had very rarely presumed to meddle with liis right, 
never perhaps where it was acknowledged and ancient But now this 
reverence of the common law for the sacredness of real property was 
derided by those who revered nothing as sacred but the interests of the 
church and crown The privy council, on a suggestion that the 
demolition of some houses and shops in the vicinity of St Paul’s 
would show the cathedral to more advantage, directed that the owners 
should receive such satisfaction as should seem reasonable , or on 
their refusal the sheriff was required to see the buildings pulled down, 
“ it not being thought fit the obstinacy of those persons should hinder 
so considerable a work " (Rushworth, 11 79 ) By another order of 
council, scarcely less oppressive and illegal, all shops in Cheapside 
and Lombard-street, e\cept those of goldsmiths, were directed to be 
shut up, that the avenue to St Paul’s might appear more splendid, 
and the mayor and aldermen were repeatedly threatened for remissness 
in executing this mandate of tyranny (Id p 313 ) 

In the great plantation of Ulster by James, the city of London had 
received a grant of extensive lands m the county of Derry on certain 
conditions presenbed in their charter The settlement became flourish- 
ing, and enriched the city But the wealth of London was always 
invidious to the crown, as well as to the needy courtiers On an 
mfomiation filed m the star-chamber for certain alleged breaches of 
their charter, it was not only adjudged to be forfeited to the king, but 
a hpe of 70,000/ was imposed on the city They paid this enormous 
mulct, but were kept out of their lands till restored by the long parha- 
ment^ In this proceeding Charles forgot his duty enough to take a 

1 Kushivortb, ju 123 Whileloct, p 35 StralTord Lctteis, j 374, et alibi See what 
Clarendon says, p 293 (11 151 ed 1826 ) The second of these tells us, that the city offered, 
to build a palace for the king m St James s park by way of composition, which was refused. 
If this be true, it must allude to the palace already projected by him, the magnificent designs for 
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very active share, personaUy exciting the court to give sentence for 
himself (Strafford Letters, 1 34 °) Is it then to be a matter of 
surprise or reproach, that the citizens of London refused him assist- 
ance in the Scottish war, and through the ensuing times of confusion 
harboured an implacable resentment against a sovereign who had so 

deeply injured them ? ^ i. 

We may advert m this place to some other stretches of power which 
no one can pretend to justify, though in general they seem to have 
escaped notice amidst the enormous mass of national grievances A 
commission was issued in 1635, to the recoider of London and others, 
to examine all persons going beyond seas, and tender to them an oath 
of the most inquisitorial nature (Rymer, xi\ 699 ) Certain privy- 
lounciUors were empowered to enter the house of sir Robert Cotton, 
and search his books, records and papers, setting down such as ought 
to belong to the crown. (Id 198) This lenders piobable what we 
find in a writer who had the best means of information, that secretary 
Windebank, by virtue of an older of council, entered sir Edward Coke’s 
house while he lay on his death-bed, took away his manuscripts, 
together with his last will, which was never returned to his family ‘ 
The high-commission court were enabled, by the king’s “supreme 
power ecclesiastical,” to examine such as were charged with offences 
cognisable by them on oath, which many had declined to take accord- 
ing to the known maxims of English law (Rymer, \\ 190 ) 

It would be improper to notice as illegal or irregular the practice of 
granting dispensations in particular instances, either from general acts 
of parliament, or the local statutes of colleges Such a pierogative, at 
least in the former case, was founded on long usage and judicial 
recognition Charles, however, transgressed its admitted boundanes, 
when he empowered others to dispense with them as there might be 
occasion Thus in a. commission to the piesident and council of the 
North, directing them to compound with recusants, he m effect 
suspends the statute which provides that no recusant shall have a 
lease of that portion of his lands which the law sequestered to the 
king’s use during his recusancy , a clause in this patent enabling the 
commissioners to grant such leases notwithstanding any law or statute 
to the contrary 1 his seems to go beyond the admitted limits of the 
dispensing prerogative (Id m\ 740 See also 82 ) 

Tlie levies of tonnage and poundage without autliorityof parliament, 
the exaction of monopolies, the extension of the forests, the arbitrary 
restraints of proclamations, above all, the general exaction of ship-money, 
form the pnncipal articles of charge against the government of Charles, 
so far as relates to its inroads' on the subject’s property These were 
maintained by a vigilant and unsparing exercise of jurisdiction in the 
court of star-chamber I ha\ e, in another chapter, traced the revival 
of this great tnbunal, probably under Henry VIII , in at least as 
formidable a shape as before the now neglected statutes of Edward 

t*yTmso Toiler ire ucll icnown Hsd tliLj been err ccutcJ, tbemctropolLS would luive pos- 
^>sca a *'p|cndm niunumcnt of PiIlAdnn architcciure , lud ihc refroach sorneiimci* iliroun 
on of wajUin.^ T fit mansion for Its monarcUs, have bcca prevented But the 

c\cuctiucr rf Ch irlo 1 had never been m such 4 state as to render it at dl probable tint he 
Could uuderuhe so coolly a worh 

Ko^cr Cohoi Detection cf the Court of Hu^fland) i 309 lie was sir Edward * graaJiJa. 
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III and Richard II which had placed barriers in its way It was the 
great weapon of executive power under Elizabeth and Janies, nor can 
we reproach the present reign with innovation m this respect, though 
m no former penod had the proceedings of this court been accom 
panied with so much violence and tyranny But this will require some 
fuller explication 

I hardly need remind the reader, that the jurisdiction of the ancient 
concilium regis ordinarium, or court of star-chamber, continued to be 
exercised, more or less frequently, notwithstanding the various statutes 
enacted to repress it , and that it neither was supported by the act 
erecting a new court in the third of Henry VII , nor originated at that 
time The records show the star-chamber to have taken cognisance 
both of civil suits and of offences throughout the time of the Tudors 
But precedents of usurped power cannot establish a legal authority in 
defiance of the acknowledged law It appears that the lawyers did 
not admit any jurisdiction m the council, except so far as the statute 
of Henry VII was supposed to have given it “The famous Plowden 
put his hand to a demurrer to a bill,” says Hudson, “because the 
matter was not within the statute, and, although it was then over- 
ruled, yet Mr Serjeant Richardson, thirty > ears after, fell again upon 
tite same rock, and was sharply rebuked for it "* The chancellor, whj 
was the standing president of the court of star-chamber, would always 
find pretences to elude the existing statutes, and justify the usurpation 
of this tnbunal 

The civil jurisdiction claimed and exerted by the star-chamber was 
only m particular cases, as disputes between alien merchants and 
Englishmen, questions of prize or unlawful detention of ships, and m 
general such as now belong to the court of admiralty, some testa- 
mentary matters, in order to prevent appeals to Rome, which might 
have been brought from the ecclesiastical courts, suits betwee-n corpora- 
tions, “of which," sajs Hudson, “I dare undertake to show above a 
hundred m the reigns of Henry VII and Henry VIII, or some- 
times between men of great power and interest, which could not be 

1 Hudson's TrcTiisc of the Court of Star chamber, p 51 This vrluable work, wntlen about 
the end of Jamess reign, is published m Collectanea Jundica, vol 11 Ihere is more than one 
m-inuscript of it in the Bniish Museum 

In another treatise, >vTittcn by a clerk of the council about 1590 (Hargra\e MSS ccxvi, 
iQS), the author says —'‘There was a time when there grew a controversy between the star 
chamber and the king's bench for their junsdicuon in a cause of perjury concerning tithes, sl 
Nicholas Bacon, that most grave “ind worthy counsellor, then being lord kee^r of the ^eat 
seal, and sir Robert Catlyn knigiit, then lord chief ju'iiice of the bench To the deciding 
thereof were called by the pIoinlilT and defendant a great number of the learned counsellors 
of the law they were called into the inner star chamber after dmner, where before the lords 
of the council they argued the cause on both sides, but could not find the court of greater 
antiquity by all their books than Henry VII and Richard III On this I fell in cogitauon 
how to find some further knowledge thereof*' He proceeds to inform us, that by search into 
records he traced Us jurisdiction much higher This shows, however, the doubts entertained 
of Its junsdiction in the queens time This writer, extolling the court highly, admits that 
"some of late have deemed it to be new, and put the same m pnnt, to the blemish of its beau 
tiful anuquity " He then discusses the question, (for such it seems it was), whether any peer, 
though not of the council, imght sit in the star ctnmber and decides in the negative* 
"A® 5^ of her majesty,’* he says m the case of the earl of Hertford, " there were assembled 
a great number of the noble barons of this realm, not being of the council, who offered there 
to sit but at that tune it was declared unto them by the lord keeper that they were to give 
place and so they did, and divers of them tamed the hearing of the cause at the bar 

This note ought to have been inserted in Chapter 1 , where tne anuquity of the btar cliambct 
IS mentioned, but was accidentally overlooked *■ 
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it IS not a libel if it be true, has long since, he adds, been exploded out 
of this court (P loo 102 ) 

Among the exertions of authority practised m this star-chamber 
which no positive law could be brought to warrant, he enumerates 
“ punishments of breach of proclamations before they have the strength 
of an act of parliament , which this court hath stretched as far as ever 
any act of parliament did As, in the 41st of Elizabeth, builders of 
houses in London were sentenced, and their houses ordered to be 
pulled down, and the matenals to be distributed to the benefit of the 
parish where the building was , which disposition of the goods soundedi 
as a great extremity, and beyond the wairant of our laws, and yet 
surely, very necessary, if any thing would deter men from that horrible 
mischief of increasing that head which is swollen to a great hugeness 
already 

The mode of process was sometimes of a summary nature, the 
accused person being pnvately examined, and his examination read m 
the court, if he was thought to have confessed sufficient to deserve 
sentence, it was immediately awarded without any formal trial or 
written process But tlie more regular course was by information filed 
at the suit of the attorney-general, or in certain cases, of a private 
relator The party was brought before the court by writ of subpoena, 
and having given bond with sureties not to depait without leave, was 
to put m his answ’er upon oath, as well to the matters contained in the 
information, as to special interrogatones Witnesses were examined 
upon interrogatones, and their depositions read m court The couise 
of proceeding on the whole seems to have nearly resembled that of the 
chancery 2 

It was held competent for the court to adjudge any punishment 
short of death Fine and imprisonment were of couise the most usual 
The pillory, whipping, branding, and cutting off the ears, grew into use 
by degrees In the reign of Henry VII and Hemy VIII , we aie told 
by Hudson, the fines were not so ruinous as they have been since, 
which he ascribes to the number of bishops who sat m the court, and 
inclined to mercy, “and I can well remember," he says, “that the 
most reverend archbishop Whitgift did ever constantly maintain the 
liberty of the free charter, that men ought to be fined, salvo contene- 
mento But they have been of late imposed according to the natuie 
of the offence, and not the estate of the person The slavish punish- 

^ P 107 TKo following case xn the queen*:* reign goes a great way An information 
prefeired in the star-chamber against Gnlfiii and another forcrcLting a tenement in Hog lane, 
which he divided into several rooms \\ herein wert. inhabiting two poor tenants tJiaC only lived 
and were maintained by the relief of their neighbours, S.c, ihc attorney general and also the 
lord mayor and aldermen prayed some condign punishment on Gnfhn and the other, and that 
the court would be pleased to set down and decree some general order m tins and oUier liki. 
cases of new building and divi:>ion of tenements Whereupon the court generaliy considering 
the great CTowing evils and inconveniences that contmually breed and happen by this new 
erected bunding and divisions made and divided contrary to her majesty s said proclamation, 
commit the offenders to the Fleet, and line them 30/ each but considering that if the houses 
be pulled down, other habitations must be found, did not, as requested, order this to be done 
for the present, but that the tenants should conunue for their lives without payment of rent, 
and the landlord is directed not to molest them, and after the death or departure of the tenants 
the houses to be pulled do^vn Harl MSS N 299 fol 7 

* Harl MSS p 141, &c It appears that the court of star chamber could not sentence to 

punishment on the deposition of an eye-witness (Rushw Abr 11 114 ) g jule which did pc,t 
prevent their receiving the most imperfect and inconclusive testunony 
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ment of whipping,” he proceeds to observe, “was not introduced till a 
great man of the common law, and other^vlse a worthy justice, forgot 
his place of session, and brought it in this place too much in use ^ It 
would be difficult to find precedents for the aggravated cruelties 
inflicted on Leighton, Lilburne, and others, but instances of cutting 
off the ears ma> be found under Elizabeth ^ 

The reproach, therefore, of arbitrary and illegal junsdiction does 
not wholly fall on the government of Charles They found themselves 
in possession of this almost unlimited authoiity But doubtless, as 
far as the history of proceedings in the star-chamber is recorded, 
they seem much more numerous and violent in the present reign than 
in the two preceding Rushworth has preserved a copious selection of 
cases determined before this tribunal They consist principally of 
misdemeanours, rather of an aggravated nature ; such as disturbances 
of the public peace, assaults accompanied with a good deal of violence, 
conspiracies, and libels The necessity, however, for such a paramount 
court to restrain the excesses of powerful men no longer existed, since 
it can hardly be doubted that the common administration of the la%v 
was sufficient to give redress in the time of Charles the First , though 
we certainly do find several instances of violence and outrage by men 
of a superior station in life, which speak unfavourably for the state of 
manners in the kingdom But the object of drawing so laige a number 
of criminal cases into the Star-chamber seems to have been twofold 
first, to mure men’s minds to an authority more immediately connected 
with the crown than the ordinary courts of law, and less tied down to 
any rules of pleading or evidence secondly, to eke out a scanty 
revenue by penalties and forfeitures Absolutely regardless of the 
provision of the Great Charter, that no man shall be amerced even to 
the full extent of his means, the councillors of the star-chamber 
inflicted such fines as no couit of justice, in the present reduced value 
of money, would think of imposing Little objection indeed seems to 
he, in a free country, and with a well regulated administration of 
justice, against the imposition of weighty pecuniary penalties, due 
consideration being had to the offence and the cnmmal But adjudged 
by such a tnbunal as the star-chamber, where those who inflicted the 
punishment reaped the gam, and sat, like famished birds of prey, with 
keen eyes and bended talons, eager to supply for a moment, by some 
wretch’s rum, the craving emptiness of the exchequer, this scheme of 
enormous penalties became more dangerous and subversive of justice, 
though not more odious, than corporal punishment. A gentleman of 
the name of Alhngton was fined 12 , 000 / for marrying his niece One 
who had sent a challenge to the earl of Northumberland was fined 


P 36 224 tnslcad of “ ihc sla\ish pum-.hmcnt of whippint;," the pnnted booh has “ the 
si^cch of whiipetinc;,” whicli of course enuvely alters the sense, or rather mahes non- 
* have lolloui.ll a ilb in Uic iluseum (Ilargrne, 230 ), which agrees with the abstract 
this treatise by Rushuoilh ii 348 

It,/, y seditious UbcU, was sentenced in the queen's reign to stand twice m 

HarL MSS 6365 , fol 373 So also tho conspirators trho 
f ^1‘^‘r'’ * of adultc^ Id. 376 And Mr Pound, a Roman catholic gcaUc 

5“h«cd much before for his religion, was sentenced by that court, m iCax, to 
him ^ ^ imprisoned for hfe, unless he declare t ho instigitcd 

Philipi with injustice in condeiimmg a neighbour of liii to death. 
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5000/ , another for saying the earl of Suffolk was a base lord, 4000/ 
to him, and a like sum to the king Sir David Forbes, for opprobrious 
words against lord Wentworth, incurred 5000/ to the king, and 3000/ 
to the party On some soap-boilers, who had not complied with the 
requisitions of the newly incorporated company, mulcts were imposed 
of 1500/ and 1000/ One man was fined and set in the pillory for 
engrossing corn, though he only kept what grew on his own land, 
asking more in a season of dearth than the overseers of the poor 
thought proper to give ‘ Some arbitrary regulations with respect to 
pnces may be excused by a well-intentioned, though mistaken, policy 
The charges of inns and taverns were fixed by the judges But even 
in those a corrupt motive was sometimes blended The company of 
vintners, or victuallers, having refused to pay a demand of the lord 
treasurer, one penny a quart for all wine drank in their houses, the 
star-chamber, without information filed or defence made, interdicted 
them from selling or dressing victuals till they submitted to pay forty 
shillings for each tun of wine to the king® It is evident thaf the 
strong interest of the court in these fines must not only have had a 
tendency to aggravate the punishment, but to induce sentences of 
condemnation on inadequate proof. From all that remains of pro- 
ceedings in the star-chamber, they seem to have been very frequently 
as iniquitous as they were severe In many celebrated instances, the 
accused paity suffered less on the score of any imputed offence than 
for liaving provoked the malice of a powerful adversary, or for notorious 
dissatisfaction with the existing government Thus Williams, bishop 
of Lincoln, once lord keeper, the favourite of king James, the possessor 
for a season of the power that was turned against him, experienced the 
rancorous and ungrateful malignity of Laud , who, having been 
brought forward by Williams into the favour of the court, not only 
supplanted by his intrigues, and incensed the king's mind against his 
benefactor, but harassed his retirement by repeated persecutions ® It 
will sufficiently illustrate the spirit of these times to mention that the 
sole offence imputed to the bishop of Lincoln m the last information 
against him in the star-chamber was, that he had received certain 
letters from one Osbaldiston, master of Westminster school, wherein 
some contemptuous nickname was used to denote Laud ^ It did not 
appear that Williams had ever divulged these letters But it was held 
that the concealment of a libellous letter was a high misdemeanour 
Williams was therefore adjudged to pay 5000/ to the king, and 3000/ 
to the archbishop, to be imprisoned during pleasure, and to make a 
submission , Osbaldiston to pay a still heavier fine, to be deprived of - 
all his benefices, to be imprisoned and make submission , and more- 
over to stand in the pillory before his school in Dean’s-yard, with his 
ears nailed to it. This man had the good fortune to conceal himself , 

1 Ihe scarcity must have been very great this season (1631), for he refused 2/ i8f for the 
quarter of rye Rushworth, u no 

> Rushworth, ii 340. Garrard, the correspondent of Wentwortli, who sent him all London 
news, writes about this “The attorney general hath sent to all taverns to prohibit them to 
dress meat , somewhat was required of them, a halfpenny a quart for French wine, and a penny 
for sack and other richer wmes for the king the gentlemen vmtners grew sullen, and would 
sot give It, so they are all wel> enough served ’’ Strafford Letters, 1 ^07 

> Hacket’s Life of Williams Rushworth, 11 313 et post Brodie, 11 363 

* OsVa^d^3ton ^wore that he did not mean Laud an undoubted perjury 
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but the bishop of Lincoln, refusing to make the required apologj' lay 
above three years m the Tom er, tiU released at the beginning of the 
long parhament. 

It might detain me too long to dwell particularly onthepumshments 
inflicted by the court of star-chamber in this reign. Such historians 
as have not written in order to palliate the tyranny of Charles, and 
especially Rushworth, will furmsh abundant details, with all those cir- 
cumstances that pourtray the barbarous and tyrannical spint of those 
who composed that tribunal Two or three mstances are so celebrated 
that I cannot pass them over Leighton, a Scots divme, having 
published an angry' libel against the hierarchy, was sentenced to be 
pubhcly whipped at Westminster, and set m the pillory, to have one 
side of his nose sht, one ear cut off, and one side of his cheek branded 
with a hot iron, to have the whole of this repeated the next week at 
Cheapside, and to suffer perpetual imprisonment ip the FleeL‘ Lilbume, 
for dispersing pamphlets agamst the bishops, was whipped from the 
Fleet prison to Westminster, there set m the piUory, and treated 
afterwards with great cruelty (Rushworth. State Tnals ) Prynne, a 
lawyer of uncommon erudition, and a zealous puritan, had printed a 
bulky volume, called Histnomastix, full of invectives agamst the 
theatre, which he sustained by a provision of learning In the course 
of this, he adverted to the appearance of courtesans on the Roman 
stage, and by a satincal reference m his index, seemed to range all 
fen^e actors m the same class * The queen unfortunately, six weeks 
after the publication of Prynne’s book, had performed a part m a mask 
at court This passage was accordingly dragged to hght by the 
mahce of Peter Heylm, a chaplam of Laud, on whom the archbishop 
devolved the burthen of reading this heavy volume m order to detect 
Its offences Heylm, a bigoted enemy of every thing puntanical, and 
not scmpulous as to veracity, may be suspected of having aggravated, 
if not misrepresented, the tendency of a book much more tiresome 
than seditious Pryime, however, was already obnoxious, and the 
star-chamber adjudged him to stand twice in the pillory, to be branded 
in the forehead, to lose both his ears, to pay a fine of 5000/, and to 
suffer perpetual impnsonment. The dogged puritan employed the 
leisure of a gaol m writing a fresh hbel against the hierarchy For 
this, with two other dehnquents of the same class, Burton a divine, and 
Baslwick a physician, he stood again at the bar of that temble 
tribunal Their demeanour was what the court deemed mtolerably 

» B^e {Hist, of Bnt. Emp , u p 309 ) observes, that he cannot find in Leighton’s book 
{which X have never seen) the passage constantly brought forward by Iciuds apologists 
wherein he IS supposed to have recommended the assassination of the bishops He admits 
“1 as does Hams, that the book was vio'ent but vrbat can be said of the punishmentT 
, WhiicIocVvC, p i 3 Homs's Xsifeof CHarl^ip 362 Xhc unfoixunatc words in tho 
Womcaactorsnotonouswhorcs," ca»tPr>nachalf hiscars the renumder he saved 
s laercy for a second hardest. When he was brought again, before the star 
w^Qber^ some of the lords tuped up hi^ hair, and expressed great Indignation that hig caj^ 
iid xiot t<ca Cutler popped Sute Tnals, 717 The most brutal and servile of these coomcra 
*€cia» to uve been the ciri of DorseCj though Clarciidan speaLs vrcU of him. He was al'm 
wrrupt declaring that he thought it no enme for a coorucr that lives ar a great 
in hu au«daace, to receive a reward to get a business done by a great tn^n la 
Kushworui, II 746 Ii IS to be observed that the star chamber tnbunal was 
a^ost as inta.acus for its partiabii and comipUoa as tu cruelty See proofs of dua la 
the saa-c w^rk, p 341 c j r *** 


21 



322 Character and career of Ai chbishop Laud 

contumacious, ausmg m fact from the despair of men who knew that 
no humiliation would procure them mercy ^ Prynne lost the remainder 
of his ears in the pillory , and the punishment was inflicted on them all 
with extreme and designed cruelty, which they endured, as martyrs 
always endure suffenng, so heroically as to excite a deep impression of 
sympathy and resentment in the assembled multitude “ They were 
sentenced to perpetual confinement in distant prisons But their 
departure from London, and their reception on the road, were marked 
by signal expressions of popular regard , and their friends resorting to 
them even in Launceston, Chester, and Carnarvon castles, whither 
they were sent, an order of council was made to transport them to the 
isles of tlie Channel It was the very fust act of the long parliament 
to restore these victims of tyranny to their families Punishments by 
mutilation, though not quite unknown to the English law, had been of 
rare occurrence , and thus inflicted on men whose station appeared to 
render the ignominy of whipping and branding more intolerable, they 
produced much the same effect as the still greater cruelties of Mary’s 
reign, in exciting a detestation for that ecclesiastical dominion which 
protected itself by means so atrocious 
The person on whom public hatred chiefly fell, and who proved in a 
far more eminent degree than any other individual the evil genius of 
this unhappy sovereign, was Laud His talents, though enabling him 
to acquire a large portion of theological learning, seem to have been 
hardly above mediocrity There cannot be a more contemptible work 
than his Diary , and his letters to Strafford display some smartness, 
but no great capacity He managed, indeed, his own defence, when 
impeached, wth some ability , but on such occasions, ordmary men 
are apt to put forth a remarkable readiness and energy Laud’s 
inherent ambition had impelled him to court the favour of Buckingham, 
of Williams, and of both the kings under whom he lived, till he rose to 
the see of Canterbury on Abbot’s death, m 1633 No one can deny 
that he was a generous patron of letters, and as warm m friendship as 
in enmity But he had placed before his eyes the aggrandisement, 
first of the church, and next of the loyal prerogative, as his end and 
aim in every action. Though not literally destitute of religion, it was 
so subordinate to woildly interest, and so blended m his mind ivith the 
impure alloy of temporal pnde, that he became an intolerant persecutor 
of the puritan cleigy, not from bigotry, which m its usual sense he 
never displayed, but systematic policy® And being subject, as his 
friends call it, to some infirmities of temper, that is, cholenc, vindictive, 
harsh, and even cruel to a great degree, he not only took a prominenl 


1 The intimidation tvas so great, that no counsel dared to sign Prjmnc’s plea yet the court 
refused to receive it without such signature Rushworth, ii 377 StralTord Letters, 11 7^ 

® Id 8$ Rushw ags Stale Trials Clarendon, who speaks in a very unbecoming manner 

of this sentence, admits that It eacited general disapprobaaon, P 73 
> It IS not easy to give Laud credit for much rcl^on In a prayer composed by him on the 
bn til of the pnnee of Wales, m 1630, he says “ Couble his father’s graces, O Lord, upon 
him, tf a if possible " Brodie, 11 358, from Hacket IVilhams ivas scandalized at this 
“loatlisome divimty,” as he called it His own serraonatking James’s funeral, however, was 
pretty gross though flattery of the dead is somewhat more pardonable than the hving In 
Laud s voluminous correspondence with Wentworth, we seek in vain, not for the sort of cant 
that distinauishcs the age, but forwhat the letters of an eminent churchman might be evpected 
to contain some mdications of a sense of duty towards God or man- ** 
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share m the seventies of the Star-chamber, but, as bis correspondence 
shows, perpetually lamented that he was restrained from going further 


Laud's extraordinary favour v/ifh the king, through which he became 
a pnme adviser m matters of state, rendered him secretly obnoxious to 
most of the council, jealous, as ministers must always be, of a church- 
overweening ascendency His faults, and even his virtues, 
contnbuted to this odium. For being exempt from the thirst of lucre, 
and though m the less mature state of his fortunes a subtle mtnguer 
having become frank through heat of temper and self confidence, he 
discountenanced all schemes to serve the private interests of courtiers 
at the expense of his master’s exhausted treasury, and went right 
onward to his object, the exaltation of the church and crowm He 
aggravated the mvidiousness of his own situation, and gave an astonish- 
ing proof of his influence, by placing Juxon, bishop of London, a 
creature of his own, m the greatest of all posts, that of lord high- 
treasurer Though Wilhams had lately been lord-keeper of the seal. 
It seemed more preposterous to place the treasurer’s staff in the hands 
of a churchman, and of one so little distinguished even in his own 
profession, that the archbishop displayed his contempt of the rest of 
the council, especially Cottington, who aspired to it, by such a recom- 
mendation * He had previously procured the office of secretary of 
state for Windebank. But though overawed by the king’s infatuated, 
partiality, the faction adverse to Laud were sometimes able to gratify 


* Laiid s cluracler IS justl / and fair! / drai n by May neither m the coarse caricature style 
of Prjune, nor with the absurdly dattenn^ penal of Clarendon “ The archbiahop of Cii- 
terbury was a main agent in this faul wori. a man vigilant enough, of an acluc or rather of 
a restless miad more ainb nous to undertaCe than politic to carry on of a duposUion too 
fierce and cruel forlus coat which notwithstanding he was so far from concealing in a subtle 
way, that he increased the envy of it by insolence He had few vulgar and pnvate vices, as 
being neither taxed of covetousness, intemperance, or incontinence and in a word a man not 
aCogetherso bad in his personal character as unfit for the state of England ” Hist, of Paiiia- 
inent. 19 But land would not have been a good man m private life 

* The following eulrj appears m Laud’s Diary (Mar 6 1636) “ Sunday, V/i]!iam Juion, 
lord biihop of London, made lord hi,h treasurer of England no churchman had it sjice 
Heniy VII ’s time I pray God b’ess hiri to carry it so that the church may have honour, and 
the L.ng and ihe ita.e service and contentment by it And now, if the church will iml ho*d 
ihecuelves up under God, I can do no more." 

Those wl o were fir from punuimsra cou’d net digest this strange elevation. James HowcU 
writes to Wentworth ‘‘The new^ that keeps greatest noise here at this present, is that there is 
a new lord treasurer and it is news indeed, it being now twice tune out of mind since the white 
robe and the white staff marclied together »c begin to live here m the church tnumphant 
and th-re wants but one more to keep the king’s conscience, which is more proper fora church- 
man than lus com, to make it a inumvirate." Straff Letters, i 512 Garrard, another cor- 
respondent, e-rpresses hj surprise, and thii ks Strafiord himself, or Ckittington, would have 
doncbeiterjp 52J3 And afterwards, v u p 2 “The clergy arc so high here since the 
JO nmgof tec white s’-cves with the white stalf, that there ts muclt talk of having as secretary 
a l-jJ-op Dr Wien bisiop of Norwich and as chancellor of the exchequer Dr Bancroft, 
oiihop of Oxford but this comes only from the young fry of the clergy httle credit is given 
L “hwtrved, they swarm mightily about the court-" The tone of thc-e letters 
snows [Hi. fre writer siupected that Wentworth would not be well plea-cd at seeing a churcli- 
orerhiiLpd. But lase eral of ht. own letters he posaively declares his aversion to 
tnc cuicc, and perhaps wth sincerity Amb non was less predominant in fus mind iHnn prdc, 
mjiauencc of eppounon lie knew, that as lard treasurer he wcgld be perpetually 
a^ uMcrm ned by O ttington ard others of the counciL They, on the other fiand, 
c^tuve dreiued that such a colleague mignl become their mxAer lauid hun-elf, in his 
coropciki-nim wiui e waSo-d, rurrer throws out the least hint of a wUi that he should s-cceed 
Jr*” I th wujldiaic m c.fercd wij, } is cwn views. 

1. ".ua al-’-d that luxon er,^ t,— , r.^Tt -tf t..c V.. ..., Unh^COlIihcd 

dmnr.ect n-ver 

ti 1 1S47 
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their dislike, or to manifest their greater discretion, by opposing 
obstacles to his impetuous spirit 

Of these impediments, which a rash and aident man calls luke- 
warmness, indolence, and timidity, he frequently complains m his 
correspondence with the lord deputy of Ireland — that lord Wentworth, 
so much better known by the title of earl of Straflbrd, which he only 
obtained the year before his death, that we may give it him by 
anticipation, whose doubtful fame and memorable end have made him 
nearly the most conspicuous character of a reign so fertile m recollec- 
tions Strafford had in his early years sought those local dignities to 
which his ambition probably was at that time limited, the representation 
of the county of York, and the post of custos rotulorum, through the 
usual channel of court fai our Slighted by the duke of Buckingham, 
and mortified at the preference shown to the head of a rival family, 
sir John Saville, he began to quit the cautious and middle course he 
had pursued in parliament, and was reckoned among the opposers of 
the administration after the accession of Charles' He was one of 
those who were made sheriffs of their counties, in order to e\clude 
them from the parliament of 1626 This inspired so much resentment, 
that he signalised himself as a refuser of the arbitrary loan exacted the 
next year, and was committed in consequence to prison He came to 
the third parliament witli a determination to make the court sensible of 
his pow’er, and possibly with some real zeal for the liberties of his 
country But patriotism, unhappily, m his self-interested and ambitious 
mind, was the seed sown among thorns He had never lost sight of 
his hopes from the court , e\en a temporary reconciliation with 
Buckingham had been effected m 1627, which the favounte’s levity soon 
broke , and he kept up a close connexion with the treasurer Weston 
Always jealous of a nval, he contracted a dislike for sir John Eliot, 
and might suspect that he was likely to be anticipated by that more 
distinguished patnot m royal favours.* The hour of Wentworth's 
glory was when Charles assented to the petition of nght, m obtaining 
which, and in overcoming the king’s chicane, and the hesitation of 
the lords, he had been pre-eminently conspicuous From this moment 
he started aside from the path of true honour , and being suddenly 
elevated to the peerage and a great post, the presidency of the council 

1 StnifTord s Letters, i 33. &.c The letters of Wentworth m this period of his life show a 
good deal of ambition and resentment, but no great portion of public spmt This collection 
of the Strafford letters forms a very important portion of our mstoncal documents Hume 
had loolced at them very superficially, and quotes them but twice Ihey furnished materials 
to Hams and Macauley but the first is little read at present and the second not at all In 
a recent and deservedly popular publication, Macdiarmid’s Lives of British Statesmen, the 
work of a young man of letters, who did not live to struggle through the distresses of that 
profession, the character of Strafford is drawn from the l^t authonties, and with abundant, 
perhaps excessive, candour hlr Brodic his well pointed out that he has obtained more 
credit for the early peaod of his parliamentary life than he deserves, by bein^j confounded with 
Mr "Wentworth, member for Oxford, V it p 240 Rushworth has even asenbed to sir Thomas 
Wentworth the speeches of this Mr Wentworth m the second parliament of Charles, from 
which It IS notorious that the former had been excluded 

» Hacket tells us’f in his elegant style, that “sir John Eliot ol the west, and sir Thomas 
Wentworth of the north, both m the pnmc of their age and wits, both conspicuous for able 
speakers, clashed so often m the house, and cudgelled one another with such strong contradic- 
tions, that It grew from an emulation between them to an enmity The lord treasurer Weston 
picked out the northern cock, sir Thomas, to make him the kin^s creature, and set him upon 
the first step of his rising which was wormwood m the taste of Eliot, who revenged himself 
upon the king in the bill of tonnage, and then fell upon th^ treasurer, and declaimed against 
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ol the North, commenced a splendid but baleful career, that terminated 
at the scaffold ^ After this fatal apostasy he not only lost ^sohcitude 
about those liberties which the petition of right had been designed to 
secure, but became their deadliest and most shameless enemy 

The council of the North was erected by Henry VIII after the 
suppression of the great insurrection of 1536 It had a cnminal 
jurisdiction in Yorkshire and the four more northern counties, as to 
nots, conspiracies, and acts of violence It had also, by its onginal 
commission, a jurisdiction in civil suits, where either of the parties 
were too poor to bear the expenses of a process at common law , in 
which case the council might determine, as it seems, in a summary 
manner, and according to equity But this latter authority had been 
held illegal by the judges under Elizabeth (Fourth Inst c 49 See 
also 13 Reports, 31) In fact, the lawfulness of this tnbunal m any 
respect was, to say the least, highly problematical It was regulated 
by instructions issued from time to time under the great seal 
Wentworth spared no pains to enlarge the junsdiction of his court. A 
commission issued in 1632, empowering the council of the North to 
hear and determine all offences, misdemeanours, suits, debates, 
controversies, demands, causes, things, and matters whatsoever therein 
contained, within certain precincts, namely, from the Humber to the 
Scots frontier They were specially appointed to hear and determme 
divers offences, according to the course of the star-chamber, wheth^r 
provided for by act of parliament or not , to hear complaints accordiirg 
to the nilcs of the court of chancery, and stay proceedings at common 
law by injunction , to attach persons by their serjeant m any part of 
the realm (Rymer, xl \ 9 Rushworth, 11 127 ) 

These inordinate powers, the soliciting and procuring of whidh, 
especially by a person so well versed in the laws and constitution, 
appears to be of itself a sufficient ground for impeachment, were 
abused by Strafford to gratify his own pride, as well as to intimidate 
the opposers of arbitrary measures Proofs of this occur in the 
prosecution of sir David Fouhs, in that of Mr Bellasis, in that of 
Mr Maleverer, for the circumstances of which I refer the reader to more 
detailed history* 

Without resigning his presidency of the northern council, Wentw'orth 
was transplanted in 1633 to a stiU more extensive sphere, as lord-deputy 
of Ireland. This was the great scene on which he played his part , it 
was here that he found abundant scope for his commanding energy 


him, that he the author of all the evils under which the kuigdom was oppressed ** He 
proceeds to inform us, that bishop Williams offered to bring Eliot over, for which Wentworth 
ever ior,jave mm Life of Wiliams, p 83 The magnanimous fortitude of Eliot forbids us 
ogive credit to an> surmise unfavourable to his glory, upon such indifTerent authority but 
tu W entvvo^’s letters to Laud show bu maUce towards one who had perished 
'"i cause which he had so basely forsaLen 

^ brought over before the assassination of Buckingham His patent m 
Hi c July, 1628, a month previous to that event 

to Strafford s Trial, £Lc Brodic, u 319 Siralf Letters, 1 145 In a letter 

Tr<.T,r^t pressing for a severe sentence on Fouhs who had been giulty of some dis- 

V* pres,dent of the North, Wentworth shows his abhorrence of hbcrtv with 
1 fin I ^ renegado and urges Uie “ seasonable correcting an humour and liberty 

selves n *? *’**^* °^ observing a superior command no farther than they like them 

vvhich’mi'ht imy profit of the crown, called upon by his majest/s minsters, 

tious as o her^'mi^ll^ ^ being necevattated to accept of such coiidi 

Uoas. as c hers might easily think to impose upon it," Sept, i&ja So imrs Tracts, iv 198 
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and imperious passions The Richelieu of that island, he made it 
wealthier m the midst of exactions, and, one might almost say, happier 
m the midst of oppressions He curbed subordinate tyranny , but his 
own left a sting behind it, that soon spread a deadly poison over Ire- 
land But of his merits and his injustice towards that nation I shall 
find a better occasion to speak Two well-known instances of his 
despotic conduct m respect to single persons may just be mentioned , 
the deprivation and imprisonment of the lord chancellor Loftus for not 
obeying an order of the privy council to make such a settlement 
as they prescribed on his son’s marriage — a stretch of interference with 
private concerns which was aggravated by the suspected familiarity of 
the lord-deputy with the lady who was to leap advantage from it,* and 
secondly, the sentence of death passed by a council of war on lord 
Mountnoms in Straffoid’s presence, and evidently at his instigation, 
on account of some very slight expressions which he had used in 
private society Though it was never the deputy’s intention to execute 
this _)udgment of his slaves, but to humiliate and trample upon Mount- 
norris, the violence and indecency of his conduct m it, his long perse- 
cution of the unfortunate pnsoner after the sentence, and his glorying 
in the act at all times, and even on his own tnal, are irrefragable proofs 
of such vindictive bitterness as ought, if there were nothing else, to 
prevent any good man from honouring his memory ® 

The haughty and impetuous primate found a congenial spirit m the 
lord-deputy They unbosom to each other, in their pnvate letters, 
their ardent thirst to promote the king’s service by measures of more 
energy than they were permitted to exeicise Do we think the ad- 
ministration of Charles dunng the interval of parliaments rash and 
violent ? They tell us it was over-cautious and slow Do we revolt 
from the seventies of the star-chamber? To Laud and Strafford they 
seemed the feebleness of excessive lenity Do we cast on the crown 
laivyers the reproach of having betrayed their country’s liberties ? We 
may find that, with their utmost servility, they fell far behind the 
expectations of the court, and their scruples were reckoned the chief 
shackles on the half-emancipated prerogative. 

The system which Laud was longing to pursue in England, and 
which Strafford approved, is frequently hinted at by the word Thorough 
“ For the state,” says he, “indeed, my lord, I am for Thorough , but I 
see that both thick and thin stays somebody, where I conceive it should 

■ Rushworth, 111 85 Clarendon, i 390 (1826) The ongiml editon, left out some words, 
which brought this home to StralTord And if the case was as there seems e\cry reason to 
believe, I would ask those who talk of this man's innocence, whether in any civilised country, 
a more outrageous piece of tyranny has been committed by a governor, than to compel a 
nobleman of the highest station to change the disposition of his pnvate estate, because that 
governor earned on an adulterous intercourse with the daughter m law of the person whom he 
treated thus im^nously t 

^ Clarendon Papers, 1 ^49 543 59J Rushworth, m 43 Clar Hist 1 386 (1S26) StraObrd 
Letters, 1 497 et post Tins proceeding against lord hlountnonis excited much dissatisfaction 
m England , those of the couned who tfisliked StralTord makmg it a pretext to inveigh against 
his arropmee But the king, invanably on the severe and arbitrary side, justified the measure, 
which silenced the courtiers p 512 Be it added, that the virtuous Charles took a bnbe of 
6ooof for bestowing hlountnoms's oOlce on sir Adam Loftus, not out of distress through the 
parsimony of parluiment, but to purchase an estate in Scotland (hear this, ye idolaters of his 
memory) Id 511 

Hume, m extenuating the conduct of Str ITord, as to Mountnorns's trial, says, that, 
sjilt <if the iniquity qy the sentence, he procured ms majesty’s free pardon to hlountnorris ‘ 
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not, and it is impossible to go tboroajh alone-"' ^StrafTord Lctt^, 
i. I M ) ‘ I am \eri glad'' (m another letter) 'to read vour lordship 
SO resolute, and more to aear } ou affirm that the footing of them that go 
thomagh. for our master’s seriace is not upon fee, as it nath. been. But 
)oa are •saifcal upon so many Tfe, that b. their help >ou may preseire 
any man upon ice, be it n^icr so slippery As nrst, if the common 
Ia>v)Cts ina> be contained 7 <ithin their amrent and sol^r bounds ; if 
the TTord Thorougn be no’’ left our, as I am certain it is ; if tire grow 
not famt ; if tse ourseh es be not in fault ; if ue come not toapeccatum 
ex te Israel ; if ethers will do their parts as thoroughly as you promise 
for jourselfi and jastlj conceive of me. Xo-v I pray, vnth so man/ 
ard suen Ifs as these, what mz., not be done, and in a ora’.e and 
noole w-a_. ' But can jou tell when these Ifs will meet, o’" be brought 
together? Howsoeiier I am resob ed to go on steatiily in the way, 
fihich jcu have formexL seen me go , so that fto put m ore f too) if 
any thing fad m my hearty desires for tne king and the church’s ser- 
nce, tne fault sha'll not be imne.'' (P 155 ) ‘'As for my marginal 
note"’ (he tniies in anotner place) *I see >ou deaphered it well" 
(me; frequen-Iy corresporded m apher), '"and I see >oa make use of 
It too , do SO sdll, thorough and thorough. Oh mat I were where I 
mTgbt go so too ' but I am shackled between delays and uncertainties ; 
}oa ha,e a great deal of honour here for your proceedings , go on a 
Goas name." I ha\e done," he says some years afterward, '*Tnth 
expecting of Tho-o’_gh on this side."’ * 

It is erdert that the remissness of tbose with whom he was joined 
in the administration m not adopting or enforemg suffiaently energetic 
measures is the subject of the arcnbishop’s complaint. Neither he nor 
Strafbrd loved tne treasurer Westen, nor lord Cottington, both of 
whom had a consideranle weight in the counciL But it is more diin- 
culr to p-ercebe m what respects the Thorough system was disregarded. 
He cannot allude to the chtiTcn, wnicb he absolutely' governed through 
the nigh-ccmmiss’on court. T’ne inadequate punishments, as he thought 
them, imposed on the rehmrory formed a part, but not the rthole, of 
his gnerance._ It appears to me that tne great aun of these two per- 
sons was to enect the suDjuganon of the common larvy ers. Some sort 
of tenderness for those consututional privileges, so inoissolubl; mter- 
woien vith tne laws they administered, adhered to the judges, even 
yvhiie tney made great sacnnccs of lieir integrity' at the mstigat'on of 
me_ crown, in thecae of habeas corpus, in that of ship-mone., ^e 
man; of them display a '■ an d of half-compliance, a reservation, a 
diSUncticn, an amcety to rest on precedents, '* hich, though it cud not 
m,e their credit wita the public, impaired it at court. On some more 
tmtunate orcas’ons, as we have seen, they even manifested ^.■^ood deal 
Oi a^siess m resisting what was urged on them. ChleS; cowever, in 
mai-ter 01 prohib»tioas issuing from the ecclesiastical courts, they were 
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uniformly tenacious of their junsdiction Nothing could expose them 
more to Laud’s lU-will I should not deem it improbable that he had 
formed, or rather adopted from the canonists, a plan, not only of ren- 
dering the spiritual jurisdiction independent, but of extending it to all 
cml causes, unless perhaps in questions of freehold ‘ 

The presumption of common lawyers, and the difficulties they threw 
in the way of the church and crown, are frequent themes with the two 
correspondents “ The church,” says Laud, “ is so bound up in the 
forms of the common law, that it is not possible for me or for any man 
to do that good which he would, or is bound to do For your lordship 
sees, no man clearer, that they which have gotten so much power m 
and over the church will not let go their hold , they have indeed fangs 
with a witness, whatsoever I was once said in a passion to have” 
(P III) Strafford replies “ I know no reason but you may as well 
rule the common lawyers in England as I, poor beagle, do here , and 
yet that I do, and wiU do, in all that concerns my master, at the peril 
of my head I am confident that the king, being pleased to set himself 
in the business, is able, by his wisdom and ministers, to carry any just 
and honourable action through all imaginary opposition, for real there 
can be none , that to start aside for such panic fears, fantastic appari- 
tions, as a Prynne or an Ehot shall set up, were the meanest folly m 
the whole world , that the debts of the crown being taken off, you may 
govern as you please , and most resolute I am that work may be done 
without borrowing any help forth of the king’s lodgings, and that it is 
as downright a peccatum ex te Israel as ever was, if all this be not 
effected ivith speed and ease ” (P 1 73 ) Strafford’s indignation at 
the lawyers breaks out on other occasions In writing to lord Cotting- 
ton, he complains of a judge of assize who had refused to receive the 
king’s instructions to the council of the North m evidence, and 

1 The bishops before the Reformation, issued process from their courts in their own names 
By the statute of i Edw VI c, a all ecclesiasticm jurisdiction is declared to be immediately 
from the crown and it is directed that persons exercising it shall use the king’s arms m their 
seal, and no otljer This was repealed under Mary , but her act is itself repemed by i Jac I 
c 25 § 48 This seems to revive the act of Edward The spintual courts, however, con- 
tmued to issue processin the bishop s name, and with his seal On some difficulty being made 
concerning this, it was referred by the star-chamber to the twelve judgeSj who gave it under 
their hands that the statute of Edward was repealed, and that the practice of the ecclesias 
tical couru in this respect was agreeable to law Neal, 580 Kennet, 9a Rush Abr in 3W 
Whitelock says, p 22 , that the bishops all denied that they held their jurisdiction from the 
kmg, for which they were hable to heavy penalties This question is of little consequence, 
for It IS still true that ecclesiastical junsdictioiK accordmg to the law, emanates from the 
crown nor does any thing turn on the issuing of process m the bishop’s name, any more than 
on the lioldmg courts-baron m the name of the lord In Ireland, unless I am mistaken, the 
king’s name is used in ecclesiastical proceedings Laud, m his famous speech in the star- 
chamber, 1637, and again on his trial, asserts episcopal junsdicuon (except what is called in 
foro contenuosol to be of divme right a doctrine not easdy reconcilable with the crown’s 
supremacy over all causes under the statute of Elizabeth since any spintual censure may be 
annulled by-s lay tribunal the commission of delegates and how this can be'compatible with 
a divine authority m the bishop to pronounce it, seems not easy to prove Laud, I hai e no 
doubt, would have put an end to this badge of subordination to the crown. The judges m 
Cawdry’s case, five Reports, held a very different language nor would Elizabeth have borne 
this assumption of the prelates as tamely as Charles, in his poor spinted bigotiy, seems to have 
done Stillingfiect, though he disputes at great length the doctrine of lord Coke, m his fifth 
Report, as to the extent of the royal supremacy before the first of Elizabeth, fully admits that 
since the statute of that year, the authority for keeping courts, m whose name soever they 
may be held, is denved from the kmg Vol in 768 778 

This arrogant contempt of the lawjcrs manifested by Laud and his faction of priests led to 
the rum of the great cliurchtnan, and of the church itself — by the hands chielly, of that 
powerful body they liad insulted, as Clarendon has justly remarked 
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beseeches that he may be charged with this great misdemeano^ 
before the council-board. “ I confess,” he says, “ I disdain to see the 
gowTimen in this sort hang their noses over the flowers of the crown, 
(P 120 ) It was his endeavour in Ireland, as well as in Yorkshire, to 
obtain the right of determimng civil suits ‘ I find,” he says, that my 
lord Falkland was restrained by proclamation not to meddle m any 
cause between party and party, which did certainly lessen his power 
extremely I know very well the common lawyers will be passionately 
against it, who are wont to put such a prejudice upon all other profes- 
sions, as if none were to be trusted or capable to administer justice but 
themselves, yet how well tins suits with monarchy, when they mono- 
polize all to he governed by their year-books, you in England have a 
costly experience , and I am sure his majestj'^s absolute power is not 
weaker m this kingdom, where hitherto the deputy and council-board 
have had a stroke with them.” (P 201 See also p 223 ) The king 
indulged him in this, with a restriction as to matters of inhentance 
The cruelties exercised on Piymne and bis associates have generally 
been reckoned among the great reproaches of the pnmate It has 
sometimes been insinuated that they were rather the act of other coun- 
sellors than his own But his letters, as too often occurs, behe this 
chantable excuse He expresses in them no sort of humane sentiment 
towards these unfortunate men, but the utmost indignation at the 
oscitancy of those m power, which connived at the public demonstra- 
tions of sympathy “A little more quickness,” he says, “in the 
government would cure this itch of hbelling But what can you think 
of Thorough when there shall be such slips m business of conse- 
quence? What say you to it, that Prynne and his fellows should be 
suffered to talk what they pleased while they stood m the pillory', and 
win acclamations from the people, &a ? By that which I have above 
written, your lordship will see that the Tnumvin will be far enough 
from being kept dark. It is true, that when this business is spoken of, 
some men speak as your lordship wntes, that it concerns the king and 
government more than me. But when any thing comes to be acted 
against them, be it but the execution of a sentence, m which lies ths 
honour and safety of all justice, yet there is httle or nothmg done, nor 
shall I ever hve to see it otherwise " (VoL ii p 100 ) 

Tha lord-deputy fully concurred in this theory of vigorous govern- 
ment. They reasoned on such subjects as cardinal GranviUe and the 
duke of Alva had reasoned before them. “A pnnee," he says m 
answer, “that loseth the force and example of his punishments, loseth 
withal the greatest part of his domimon. If the eyes of the Tnumvin 
be not sealed so close as they ought, they may' perchance spy us out a 
ihrewd turn, when we least expect it. 1 fear we are hugely nustaken, 
and misapply our chanty thus pitying of them, where we should indeed 
much rather pity ourselves It is strange indeed,” he observes in 
Mother place, “ to see the frenzy which possesseth the vailgar now-a- 
days, and that the just displeasure and chastisement of a state should 
produce greater estimation, nay reverence, to persons of no considera- 
tion either for life or learning, than the greatest and highest trust and 
employments shall be able to procure for others of unspotted conversa 
tion, of most eminent virtues and deepest knowledge a gnevous anc. 
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overspreading leprosy ' but where you mention a remedy, sure it is not 
fitted for the hand of every physician , the cure under God must be 
wrought by one ^sculapius alone, and that in my weak judgment to 
be effected rather by corrosives than lenitives less than Thorough will 
not overcome it , there is a cancerous malignity m it, which must be 
rut forth, which long since rejected all other means, and therefore to 
God and him I leave it ” (Vol in 136 ) 

The honourable reputation that Strafford had earned before his 
apostasy stood principally on two grounds , his refusal to comply with 
a requisition of money without consent of parliament, and his exertions 
In the petition of right, which declared every such exaction to be con- 
trary to law If any therefore be inclined to palliate his arbitral-) 
proceedings and principles in the executive administration, his virtue 
will be brought to a test in the business of ship-money If he shall be 
found to have given countenance and support to that measure, there 
must be an end of all pretence to integrity or patriotism But of this 
there are decisive proofs He not only made evei-y e-xertion to enforce 
its payment in Yorkshire during the years 1639 and 1640, for which the 
pecuhar dangei s of that time might furnish some apology, but long 
before, in his correspondence with Laud, speaks thus of Mr Hampden, 
deploring, it seems, the supmeness that had permitted him to dispute 
the crown's claim with impunity “ Mr Hampden is a great brother 
[1 e a puritan], and the very genius of that people leads them always to 
oppose, as ivell civilly as ecclesiastically, all that ever authority ordams 
for them , but in good faith, were they nght sei-ved, they should be 
whipt home into their right wits, and much beholden they should be to 
any one that would thoroughly take pains wth them in that Lmd ” 
(P 138 ) “ In truth I still wish, and take it also to be a very chantable 
one, Mr H and others to his likeness were well whipt into their nght 
senses , if that the rod be so used as that it smarts not, I am the more 
sorry” (P 158) 

Hutton, one of the ludges who had been against the cro^vn m this 
case, having some small favour to ask of Strafford, takes occasion in 
his letter to enter on the subject of ship-money, mentioning his own 
opinion m such a manner as to give the least possible offence, and with 
all qualifications in favour of the croivn , commendmg even lord 
Finch's argument on the other side (P 178) The lord-deputy, 
answering his letter after much delay, says, “I must confess, m a 
business of so mighty importance, I shall the less regard the forms of 
pleading, and do conceive, as it seems my lord Fmch pressed, that the 
power of levies of forces at sea and land for the very, not feigned, rehef 
and safety of the public, is a property of sovereignty, as, were the croivn 
willing. It could not divest it thereof Salus popuh suprema lex , nay, 
in cases of extremity, even above acts of parliament,'' &c 

It cannot be forgotten that the loan of 1626, for refusing which 
-Wentworth had suffered impnsonment, had been demanded m a 
season of incomparably greater difficulty than that when ship-money 
was levied at the one time war had been declared against both 
France and Spam, at the other the pubhc tranquilhty was hardly inter- 
rupted by some bickenngs with Holland In avowing therefore the 
lung’s nght to levy money in cases of exigency, and to be the sole 
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lud^e of that exigency, he uttered a shameless condemnation of h>s 
former virtues But lest any doubt should remam of his perfect almna- 
tion from aU pnnciples of limited monarchy, I shall produce stiU more 
conclusive proofs. He was strongly and wisely agamst the w^ with 
Spam, mto which Charles’s resentment at finding himself the dupe ot 
that power m the business of tlie Palatinate nearly hurried him m 1637 
At this time Strafford laid before the kmg a paper of considerations 
dissuading him from this course, and pomting out particularly his want 
of regular troops (P 60) *'It is plain, indeed,” he says, that the 
opinion debvered by the judges, declaring the lawfulness of the ^sess- 
ment for the shipping, is the greatest service that profession hath done 
the crown in my time But unless his majesty hath the hke power 
declared to raise a land army upon the same e'Ogent of state, the 
crown seems to me to stand but upon one leg at home, to be con- 
siderable but by halves to foreign powers Yet this sure methmks 
conNinces a power for the sovereign to raise payments for land forces, 
and consequently submits to his ivisdom and ordmance the transportmg 
of the money or men into foreign states Seemg then that this piece 
w'ell fortified for ever \andicates the royalty at home from under the 
conditions and restraints of subjects, renders us also abroad even to 
the greatest kings the most considerable monarchy m Chnstendom , 
seeing again, this is a business to be attempted and won from the sub- 
ject in time of peace only, and the people first accustomed to these 
levies, when they may be called upon, as by way of prevention for our 
future safety, and keep his majesty thereby ^so moderator of the peace 
of Chnstendom, rather than upon the bleedmg evil of an mstant and 
active war , I beseech you, what piety to alhances is there, that should 
divert a great and wise king forth of a path, which leads so mamfestly, 
so directly, to the establishing his own throne, and the secure and 
independent seating of himself and postenty in wealth, strength, and 
glory, far above any their progemtors, venly in such a condition as 
there were no more hereafter to be wished them in this world, but that 
they would be very exact m their care for the just and moderate 
government of their people, which might minister back to them again 
the plenties and coinforts of life, that they w ould be most searchmg 
and severe in punishmg the oppressions and wrongs of their subjects, 
^ well in the case of the pubhe magistrate as of private persons, and 
lastly to be utterly resolved to exercise this power only for pubhe and 
spare them as much and often as were possible , 
and that they never be wantonly vitiated or misapplied to any private 
pleasure or person whatsoever’ This being indeed the verv only 
means to preserve, as may be said, the chastity of these levies, and to 
rcc^mend their beauty so far forth to the subject, as being thus dis- 
?har rnonie^° justly hoped, they will never grudge the partmg with 

be asked, where shall so great a sum be had ’ My 
subjects of England, and profitably for 
arSJ S A?/ preventmg the raismg upon them aland 

S ^oidd beby many degrees 

settle insensibly gain a precedent, and 

setUe an authonty and nght m the crown to levies of that nature, 
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which thread draws after it many huge and great advantages, more 
proper to be thought on at some other seasons than now ” 

It IS, however, remarkable that^ with all Strafford’s endeavours to 
render the king absolute, he did not intend to abolish the use of par- 
liaments This was apparently the aim of Charles , but, whether from 
remains of attachment to the ancient forms of liberty surviving amidst 
his hatred of the real essence, or from the knowledge that a ell- 
governed parliament is the best engine for extracting money from the 
people, this able minister entertained very different views He urged 
accordingly the convocation of one m Ireland, pledging himself for the 
expenment’s success And in a letter to a friend, after praising all 
that had been done in it, “ Happy it were,” he proceeds, “ if we might 
live to see the like in England, every thing in its season , but in some 
cases It is as necessary there be a time to forget, as in others to learn , 
and howbeit the peccant (if I may without offence so term it) humour 
be not yet wholly purged forth, yet do I conceive it in the way, and 
that once rightly corrected and prepared, we may hope for a parliament 
of a sound constitution indeed , but this must be the work of time, and 
of his majesty’s excellent Avisdom , and this time it becomes us all to 
pray for and wait for, and when God sends it, to make the nght use of 
It” (Vol 1 p 420) 

These sentiments appear honourable and constitutional But let it 
not be hastily conceived that Strafford was a friend to the necessary 
and ancient privileges of those assemblies to which he owed his rise 
A parliament was looked upon by him as a mere mstrument of the 
prerogative Hence he was strongly against permitting any mutual 
understanding among its members, by which they might form them- 
selves into parties, and acquire strength and confidence by previous 
concert “As for restraining any private meetings either before or 
during parliament, saving only publicly in the house, I fully rest in the 
same opinion, and shall be very watchful and attentive therein, as a 
means which may nd us of a great trouble, and prevent many stones 
of offence, which othenvise might by malignant spirits be cast in 
among us” (Strafford, p 246 , see also p 370) And acting on this 
principle, he kept a watch on the Irish parliament, to prevent those 
intrigues which his expenence in England had taught him to be the 
indispensable means of obtaimng a control over the crown Thus fet- 
tered and kept in awe, no one presuming to take a lead in debate from 
uncertainty of support, parliaments would have become such mockenes 
of their venerable name as the jomt contempt of the court and nation 
must soon have annihilated. Yet so difficult is it to preserve this 
dominion over any representative body, that the king judged far more 
discreetly than Strafford in desiring to dispense entirely with their 
attendance 

The passages which I have thus largely quoted will, I trust, leave no 
doubt in any reader’s mind that the earl of Strafford was party in a 
conspiracy to subvert the fundamental laws and hberties of his country 
For here are not, as on his tnal, accusations of words spoken in heat, 
uncertain as to proof, and of ambiguous mterpretation , nor of actions 
variously reported and capable' of some explanation • but the sincere 
unbosoming of the heart in letters never designed to come to light. 
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And if we reflect upon this man’s cool-blooded apostasy on the 
lure to his ambition; and on his splendid abilities which 
guilt of that desertion, we must feel some indication ^ 

Sve palliated aU his iniquities, and even eMoWed his wth 

the attnbutes of patriot heroism Great he surely was, 
epithet can never be denied without paradox to so much comprehension 
of ramd, such ardour and energy, such courage and eloquence , those 
commanding qualities of soul, which, impressed upon his dark and 
stem countenance, struck his contemporanes mth mingled awe and 
hate, and still live in the unfading colours of Vandyke But it may 
be reckoned as a sufficient ground for distmstmg any one s attachment 
to the English constitution, that he reveres the name of the earl ot 


Strafford. . 

It was perfectly consonant to Laud's temper and principles ot givem- 
ment to extirpate, as far as in him lay, the lurking seeds of disaffection 
to the Anglican church. But the course he followed could in nature 
have no other tendency than to give them nourishment His prede- 
cessor Abbot had, perhaps, connived to a limited extent at some 
irregularities of discipline m the puntamcal clergy, judging not absurdly, 
that their scruples at a few ceremomes, which had been aggravated by 
a vexatious ngour, would die away by degrees, and yield to that centri- 
petal force, that moral attraction towards uniformity and obedience to 
custom, which Providence has rendered one of the great preservatives 
of poliucal society His hatred to popery and zeal for Calvinism, 
which undoubtedly were narrow and intolerant, as well as his avowed 
disapprobation of those churchmen who preached up arbitrary power, 
gamed for this prelate the favour of the party denominated puntan 
In all these respects, no man could be more opposed to Abbot than his 
successor Besides reviving the prosecutions for nonconformity m 
their utmost strictness, wherein many of the other bishops vied inth 
their pnmate, he most injudiciously, not to say wickedly, endeavoured, 
by innovations of his own, and by exciting alarms in the susceptible 
consciences of pious men, to raise up new victims whom he might 
’ oppress. Those who made any difficulty about his novel ceremonies, 
or even who preached on the Calvmistic side, were harassed by the 
high commission court as if they had been actual schismatics * The 
most obnoxious, if not the most indefensible of these prosecutions 
were for refusing to read what was called the Book of Sports , namely, 
a proclamation, or rather a renewal of that issued in the late reign, 
that certain feasts or wakes might be kept, and a great variety of pas- 
tinies used on Sundays after evening service.^ This was reckoned, as 


wnters of that time Soi7«.re 
fair sex, especiaUy at lus 
all oa his side The portraits by Vaadvke at W^twarth 
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cSiir. °i“ ''bat can be said on the otter! 

puntan s.de had raised n v ““aiber of persons, doubtless inclining to the 

tees for the 'purpose of “"i “'P^P^attons, which they vested in tnis- 

avcrsc. He^raused the j of ministers to whom Laud was very 

lion was dissolved, and ^ ^'™™ooed before Ae statr-chamber, where their associa- 

Rusbwortb, u 17 jj^^j’^^^'vPnatonsalreadi purchased were confiscated to the crown. 

* Tbas onguuted m an’onler made at the Somerset assizes by chief justice R.chardson, at 
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I have already obser\ccl, one of the tests of puntanism. But what- 
ever superstition tliere might be m tint party’s judaical observance of 
the day they called the sabbath, it was in itself preposterous, and 
tyrannical m its intention, to enforce the reading in churches of this 
licence, or rather rccoinnicndation of festivity 'Die precise clcigy 
refused in general to comply with the requisition, ind were suspended 
or deprived in consequence riurty of them were excommunicated m 
the single diocese of Norwich , but as that part of England was rather 
conspicuouslj puntanical, and the bishop, one Wren, was the worst on 
the bench, it is highly probable that the general average fell short of 
tliat iiumbei ' 

Besides the advantage of detecting a latent bias in the clerg)’', it is 
prob ible ill It the high ehurch prel itcs had a politic end in the Book of 
Sports 1 he morose gloomy spirit of puritanism was naturally odious 
to the young and to men of joyous tempers i he comedies of that 
age are full of sneers at its formalil} It was natural to think that, by 
eulistiiig the common propensities of mankind to amusement on the 
side of the established church, they might ruse a diversion against 
tint fanatic il spirit, which can hardly long continue to be the prevail- 
ing temperament of a nation The church of Rome, from which no 
ecclesiastic il statesman would disdain to take a lesson, had for many 
ages perceived, and acted upon the principle, tint it is the pohc> of 
governments to encourage a love of pastime iiul recreation m the 
people , both because it keeps them from specul iting on religious and 
political matters, and beciuse it renders them more cheerful and less 
sensible to the evils of their condition , and it may be remarked by 
the way, that the opposite system, so long pursued m this country, 
whether from a puritanic il spirit, or from the wantonness of petty 
authority, has no such grounds of policy to recommend it Thus 
much at least is certain, that when the puritan partj employed their 
authority m proscribing all diversions, m enforcing all the Jewish 
rigour about the sabbath, and gave that repulsive air of austerity to 
the f ice of England of which so many singular illustrations are recorded, 
they rendered their yoke intolerable to the youthful and giy , nor dii 
any other cause perhaps so materially contnbute to bring about the 
Restoration But mankind love sport as httle as prayer by compulsion , 
and the immediate effect of the king’s declaration was to produce a far 
more scrupulous abstinence from diversions on Sundajs than had been 
practised before 

The resolution so evidently taken by the court, to admit of no half 
conformity m religion, especially after Laud had obtained an unlimited 
sway over the km^s min^ convinced the puntans that England could 

the request of the jusUces of peace, for suppressing these feasts, which had led to much dis- 
order and profanencss Laud made the pnvy council reprove the judge, and direct him to 
revoke the order Kcnnet, p. 71 Rushw u j6s Heyhn says, the gentlemen of the county 
were against Richardson’s Older, whicli is one of nis habitual falsehoods See Rushw 11 167 
I must add, however, that the proclamation was perfectly legal, and accordmg to the spint of 
the late act, I Car I & i for the observance of the Lord’s day It has been rather misre- 
presented by those who have not attended to its limiLaUons, as Neal and Brodie Dr Lingard, 

IX 422 , has slated the matter rightly 

t Neal, 569 Rushworth, iL 166 Collier, 758 Heylm’s Life of Laud, 241 290 The 
last writer extenuates tlie persccutian by Wren but it is evident by his own account tliat no 
suspension or censure was taken off till the party conformed and read the declaration 
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no longer aflord them an asylum. The state of Europewas not such 
as to eLourage then emigration, though many were well received in 
Holland. But, turning tlieir eyes to the newly-discovered region 
beyond the Atlantic Ocean, they saw a secme ^om 

nresent tiranny, and a boundless prospect for future hope They 
obtained from the crown the charter of Massachusetts ^ny m 1529 
About three hundred and fifty persons, chiefly or whoUy of inde- 
pendent sect, sailed with the first fleet So many foUowed m the 
Lbsequent years, that these New England settlements have been 
supposed to have drawn near half a million of money from tM mother 
country before the civil wars * ifen of a higher rank than the Atst colo- 
nists, and now become hopeless alike of the civil and religious Imerties 
of England, men of capacious and commanding minds, formed to be 
the legislators and generals of an infant repubhc, the wise and cautious 
lord S°aye, the acknowledged chief of the independent sect, the brave, 
open, and enthusiastic lord Brook, sir Arthur Hasleng, Hampden, 
nsbumcd of a. country for whose rights he had fought alone^ Cromwellj 
panting nith energies that he could neither control nor explain, and 
whose unconquerable fire was still wrapt m smoke to every eye but 
that of his kinsman Hampden, were prepanng to embark for America, 
when Laud, for his own and his master’s curse, procured an ordei of 
council to stop their departure.* Besides the reflections which such 
an instance of destructive infatuation must suggest, there are two 
things not unworthy to be remarked first, that these chiefs of the 
puritan sect, far from entertaining those schemes of overturning the 
government at home that have been imputed to them, looked omy in 
163S to escape from imminent tyranny , and, secondly, that the \aews 
of the archbishop uere not so much to render the church and crowii 
secure from the attempts of disaffected men, as to gratify a mahgnant 
humour by persecuting thenu 

fhese severe proceedings of the court and hierarchy became more 
odious on account of their suspected leaning, or at least notonous 
indulgence, towards popery With some fluctuations, according to 
circumstances or changes of influence m the council, the pohey of 
Charles was to wink at the domestic exercise of the catholic religion, 
and to admit its professors to pay compositions for recusancy which 
were not regularly enforced* The cathohes willingly submitted to 
this mitigated rigour, in the sanguine expectation of far more prosper- 



went to New England m onlcr to be out of the reach of eccleamstical aulhontv. com 
maads tlm no one shaU pass mthout a licence, and a testimonial of conformity from the mi- 
^ terof his mnsh R>Tiicr » 333 Laud, m a IcUer to Strafford, u i6g.. complains of men 
ninmng to New Eng^d, when there was a ivant of them m Ireland And why did they 
S'l \^dcm^ seemed ^ttcr than his own or his friend’s tyr^y ? In 

0“ recusanU by process from 
^ Common^ Journals i Dec. 1640 But it cannot L dLted that 

“ former tunes 

is ^ by Clarendon to Ease oilended the cathohes by 
tbeSiJ?^^ iMlywas executed for religion, before 

croclamaujus f ir -> Butler, iv 97 And tbougb, for the sake of appearance, 
discharged m a short utn^ ^mctiraes came forth, they were always 

number pardoned in the first sixteen years of the Lmgis smd 
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ous days I shall, of course, not censure this part of his admmistra* 
tion Nor can we say that the connivance at the resort of catholics 
to the queen’s chapel in Somerset House, though they used it with 
much ostentation, and so as to give excessive scandal, was any more 
than a just sense of toleration would have dictated (Strafford Letters, 
1 505 524. 11 2 57) Unfortunately, the prosecution of other sectaries 
renders it difficult to ascribe such a hberal pnnciple to the council of 
Charles the First It was evidently true, what the nation saw with 
alarm, that a proneness to favour the professors of this religion, and to 
a considerable degree the religion itself, was at the bottom of a conduct 
so inconsistent with their system of government The king had been 
persuaded, in 1635, through the influence of the queen, and probably 
of Laud,^ to receive privately as an accredited agent from the court of 
Rome, a secular priest, named Panzani, whose ostensible instructions 
were to effect a reconciliation of some violent differences that had 
long subsisted between the secular and regular clergy of his com- 
munion. The chief motive, however, of Charles was, as I believe, so 
far to conciliate the pope as to induce him to withdraw his opposition 
to the oath of allegiance, which had long placed the catholic laity in a 
very invidious condition, and widened a breach which his majesty had 
some hopes of closing For this purpose he offered ary reasonable 
explanation which might leave the oath free from the slightest appear- 
ance of infringing the papal supremacy But it was not the policy of 
Rome to make any concession, or even enter into any treaty, that 
might tend to impair her temporal authority It was better for her 
pnde and ambition that the English catholics should continue to hew 
wood and draw water, their bodies the law’s slaves, and their souls her 
own, than, by becoming the willing subjects of a protestant sovereign, 
that they should lose that sense of dependency and habitual deference 
to her commands in all worldly matters, which states wherein their 
faith stood established had ceased to display She gave therefore no 
encouragement to the proposed explanations of the oath of allegiance, 
and even instructed her nuncio Con, who succeeded Panzani, to check 
the precipitance of the English catholics in contnbuting men and 
money towards the army raised against Scotland, in 1639^ There 
might indeed be some reasonable suspicion that the court did not play 
quite fairly with this body, and was more eager to extort what it could 
from their hopes than to make any substantial return. 

The favour of the administration, as well as the antipathy that every 

to have amounted, m twenty nme counties only, to ir,97o Neal, 604 Clarendon, i 261 , 
confinns the systematic indulgence shown to cathohcs, which Dr Xangard seems, reluctantly 
and Iw silence, to adnut 

1 Heylin, 286 The very day of Abbot s death, an offer of a cardinal's hat was made to 
Laud, as he tells us in his Diary, “ by one that avowed ability to perform it ” This was 
repeated some days afterwards Aug .^th and 17th, 1633 It seems very questionable whether 
this came from authority The new pnmate made a strange answer to tne first applicaUon, 
which might well encourage a second certainly not what might have been expected from a 
steady protestant If we did not read this in his own Diary, we should not beheve it. The offer 
at least proves tlm he was supposed capable of accedmg to it 

* Clarendon Stale Papers, u 44 It is always important to disUnguish dates By the year 
1639, the court of Rome had seen the fallacy of those hopes she had previously been led to 
entertain, that the kmg and church of England would return to her fold This might exas- 
perate her agamst him, as it certainly did against Laud besides which, I should suspe-t the 
influence of Spam in the conclave 
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parliament had displayed towards them not u^atuijU^ 
ritliolics for the most part, asserters of the king's arbitrary powc 
This again increased the popular prejudice But 
much alarm as the perpetual conversions to their faith These had 
not been quite unusual m any age since the Reformation, though Ae 
balance had been very much inclined to the opposite side. They 
became under Charles the news of every day , protestant clergymen m 
several instances, but especially women of rank, becoming proselytes 
to a religion, so seductive to the timid reason and susceptible imagina- 
tion of the sex They whose minds have never strayed into the 
wilderness of doubt, vainly dende such as sought out the beaten path 
their fathers had trodden in old times , they whose temperament 
gives little play to the fancy and sentiment, want power to comprehend 
the charm of superstitious illusions, the satisfaction of the conscience 
m the performance of positive rites, especially with privation or suffer- 
ing, the victorious self-gratulation of faith in its triumph over reason, 
the romantic tenderness that loves to rely on female protection, the 
graceful associations of devotion with all that the sense or the imagina- 
tion can require, — the splendid vestment, the fragrant censer, the sweet 
sounds of choral harmony, and the sculptured form that an intense 
piety half endows with life These springs were touched, as the variety 
of human character might require, by the skilful hands of Romish priests, 
chiefly Jesuits, whose numbers in England were about 250,'' concealed 
under a lay garb, and combining the courteous manners of gentlemen 
with a refined expenence of mankind, and a logic m whose labyrinths 
the most practical reasoner was perplexed Against these fascinating 
wiles the puntans opposed other weapons from the same armoury of 
human nature , they awakened the pride of reason, the stern obstinacy 
of dispute, the names, so soothing to the ear, of free inquiry and 
private judgment They inspired an abhorrence of the adverse party 
that served as a bamer against insidious approaches But far different 
principles actuated the prevailing party m the church of England A 
change had for some years been wrought m its tenets, and still more in 
Us sentiments, which, while it brought the whole body into a sort of 
approximation to Rome, made many individuals shoot as it were from 
their own sphere, on coming within the stronger attraction of another 

The charge of inclining towards popery brought by one of our reli- 
gious parties against Laud and his colleagues with invidious exaggera- 

• Ptoofe at lliw aliound ui the first volume of the collection justquoted, as well as in other 

. 1 u oot indeed unanimous m the viev/ Uiey took of the king’s preroga- 

tive wluch berame of importmce m the controversy as to the oath of allegiance , one party 
ma^tainmg that the kmg had a nght to put his own eaphnation on that oath, which was more 

.ifi . ‘■c'lscof parliament, while another denied tliat they could conscien- 
‘ J mternremuon against what they knew to have been the intenUoiiof the 

“ '“posed It A Mr Courtney, who had wmien on the latter side, was imprisoned 
ooimon P ^"t really for having promulgated so obno«ous an 

oath STiil Memims of Panzani, p 140 The Jesuits were much against the 

siar^f. ob.taclcs they could in the way of a good under- 

the trcalv wouH One reason was their apprehension that an arUclc ot 

^ been quanellmg ever smcc the reign of Elizabeth, but 

* Moncirs of ^ P^^ More than half Paniani’s Memoirs relate to it. 

ito me ;,P “ statement by father Leander in another place, p 

seSiUr fmcsU ^ ^ “'her regulars, and five or six huadr^ 
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lion, has been too indignantly denied by another Much indeed will 
depend on the definition of that obnoxious word , which one may 
restrain to an acknowledgment of the supremacy, m faith and discipline, 
of the Roman see , while another comprehends in it all those tenets 
which were icjected as corruptions of Christianity at the Reformation, 
and a third may extend it to the ceremonies and ecclesiastical observ- 
ances which were set aside at the same time In this last and most 
enlarged sense, which the vulgar naturally adopted, it is notonous that 
all the innovations of the school of Laud were so many approaches, in 
the exterior worship of the church, to the Roman model Pictures 
were set up or repaired , the communion-table took the name of an 
altar , it was sometimes made of stone , obeisances were made to it , 
the crucifix was sometimes placed upon it , the dress of the officiating 
priests became more gaudy , churches were consecrated vnth strange 
and mystical pageantry * These petty superstitions, which would of 
themselves have disgusted a nation accustomed to despise as well as 
abhor the pompous rites of the catholics, became more alarming from 
the evident bias of some leading churchmen to parts of the Romish 
theology The doctrine of a real presence, distinguishable only by 
vagueness of definition from that of the church of Rome, was generally 
held ® Montagu, bishop of Chichester, already so conspicuous, and 
justly reckoned the chief of the Romanising faction, went a consider- 
able length towards admitting the invocation of saints , prayers for 
the dead, which lead at once to the tenet of purgatory, were vindicated- 
by many , m fact, there was hardly any distinctive opinion of the 
church of Rome, which had not its abettors among the bishops, or 


I Kcnnet 73 Hirns’s Life ol Charles, Collier, 772 Brodie, 11 224 note Neal, p 
572 &c Laud, in Ins defence at lus trial denies or catcnuites some of the charges There 
IS however full proof of all tint I have said in iny text I he famous consecration of St Catha 
nne s Creed church in 1631 is mentioned by Rushworth Welwood, and others Laud said 
in his defence that he borrowed the ceremonies from Andrews, who had found them m some 
old liturgy , as if that rendered the superstition and absurdity a ^ot the less The consecra 
lion of churches had, I believe, been disused since the Reformation There seems a proper 
decent in this practice , but I cannot help regarding the consecration of bunal grounds as a 
miserable piece of superstition 

“ In bishop Andreivs’s answer to Bellarminc, he says Prmscntiam credimus non ramus 
quamvosveram de modo pnesentiie ml temcrc definimus And soon aftenvards Nobis vobis- 
cum do objecto convemt, de modo hs omnis est De hoc cst, fide firma tenemus quod sit, sive 
do hoc mono cst, ut sit Per, sive In, sivo Cum, sivc Sub, sive Trans, nullum inibi verbum est. I 

S note from Casaubon s Epistks, p 393 1 his is, reduced to plain terms Wefully agree with you 
lat Christ’s body is actually present in the sacrament il rlnw als, in the same sense as you use 
the word but we see no cause,for determining the picdsc modi., whether by transubstantia- 
tion or otherwise 

The doctrine of the Church of England, as evidenced In it. leading ecclesiastics, unner 
Went a change in the reigii of James, through Andrews, Cas lubeii, and others, who deferred 
wholly to antiqmty In fact, as 1 have elsewhere observed, tnere can be but two opinions, 
leglcctiiig subordinate differences, on this famous controvcisy It is clear to those who have 
attended to the subject, that the Anglican reformers did not hold a local presence of Christ s 
human body m the consecrated bread itself, independent of the communicant, or, as the tech 
meal phrase was, extra usum and it is also clear, that the divmes of the latter school did so 
Ihis question isrendered intncate xt first sight partly by the strong figurative language which 
the early reformers employed in order to avoid shoching the prejucfices of the people and 
partly by the incautious and even absurd use of the word real presence to me.m real absence 
wluch IS common with modern theologians. As the Romish controversy is reviving, I would 
take the liberty of hinting to our protestaut combatants, that, having to deal with an adversary 
not scrupulous m citation, and particularly fond of the argumentum ad hominem, they will do 
Well to tiirow overboard the writers of the seventeenth century, and not pretend to vindicate 
expressions, which do denote, and were meant to denote tenets very diffeKffit from their own 
Let them rather mutate the can our and good sense of bishop Heber ot ihis head Lite of 
Taylor p 232 
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those ^vho mote under their patronage The P^chce f 
confession, which an aspiring J bH 

frequently inculcated as a duty ineoual 

public declaration, that in the disposal of benefices he ^ 

L<Tees of merit, prefer single before mamed priests They incurrea 
SceTy°L?odium by their dislike of the Calvinistic system, and by 

what ardent men construed into a dereliction w rS 

a more reasonable and less dangerous theory on the nature andrewam 
of human virtue, than that nhich the fanatical and 
of Luther had held forth as the most fundamental principle of his 

It must be confessed that these English theologians were less favour- 
able to the papal supremacy, than to most other distinguishing tenets 
of the cathohc church Yet even this they were inclined to admit in a 
considerable degree, as a matter of positive, though not aivme institu- 
tion , content to make the doctrine and discipline of the fifth century 
the rule of their bastard reform An extreme reverence for what Uiey 
called the primitive church had been the source of their errors Ihe 
first reformers had paid little regard to that authority But as learning 
b\ which was then meant an acquaintance with ecclesiastical antiquity 
grew more general m the church, it gradually inspired more respect for 
Itself , and men’s judgment m matters of religion came to be measured 
by the quantity of their enidition ^ The sentence of the early wnters, 
including the fifth and perhaps sixth centuries, if it did not pass for 
infallible, was of prodigious weight in controversy No one in the 
English church seems to have contnbuted so much towards this relapse 
into superstition as Andrews, bishop of Winchestei, a man of eminent 
learning m this kind, who may be reckoned the founder of the school 
wherein Laud w'as the most prominent disciple ® 

A charactenstic tenet of this party was, as I have already observ'ed, 
that episcopal government was indispensably requisite to a Christian 
church * Hence the> treated the presbytenans with insolence abroad, 

^ Hcyluis Life of Laud, p 312 He probably imbibed this, hk.e many other of his preju- 
ludiccs, from bishop Andrews, ivhosc epitaph in Winchester Cathedral speaks of him as 
nTVinjj Tcccwcd a superior reward in hea\cn on account of his cch^cy Calebs nngravit ad 
aurcolam calcslcm Aur\.ola, auord of no classical authoni>, means in the stylo of popish 
divimtj, which the auUior of this epitaph thought fit to employ, the crowm of\argimty Sec 
DuCxngcmvoc 

Sec Life of Haniiiiond, m ^Vo^d^»^^orth*s Kccics Biogy , \ol v 343- It had been usual 
lo study divinity in. compcndiums chicfl) drawn up m the sLxteenth century Kmg James 
w AS a ^rcat favourer of antiquity, and prescribed the study of the fathers m his Instructions 
to the Universities, in joi6 

> Andrcn-s gnve s^ndiJ m ihc queen’i reign bypreadiing at court, “ that cont-ition, with- 
J It confc^ion and absolution and deeds worthy of repentance, vvas not sufiSaent that the 
mister? had the two keys of power and knowledge deUvered unto them t^twhoso sms 
remitted upoa »nh, sliould be remitted in heaven — ^llie court is full of it, for 
usuallv taught there ” Sidney Letters, ii iSc Harrington also cen- 

Sugar Antique, 11 igi In his own 
^ considered the 

imn^f '“T person, ivrotc a treatise on the Divine Institu- 

nnsiim.,= w lo an anal>-sis giien by Hcylm and others of its leading 

aniupr In ta the tccili of HooV.ci's Ecclcsiastitd PoUtj that it might pass [or an 

som- rvi tn-,. It , quite come up to the pnmate’s standard, who made him alter 
O e JfV, ?(T too lihc concessions llcjlin’s Life of Laud, 374 Collier 7S0 

-•dl M ^ -Vnticknst, which displeased the king ar 
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and se\erity at home A bnef to be read m churches for the sufferers 
m the Palatinate having been prepared, wherein they ivere said to pro- 
fess the same religion as ourselves, Laud insisted on this being struck 
out (Collier, 764- Neal, 5S2 Heyhn, 288 ) The. Dutch and Wal- 
loon churches in England, which had subsisted smce the Beformation, 
and whfch various motives of policy had led Elizabeth to piotect, were 
harassed by the pnmate and other bishops for their want of conformity 
to the Anglican ntual (Collier, 753 Heyhn, 260) The English 
ambassador, instead of frequenting the Hugonot church at Charenton, 
as had been the former practice, was instructed to disclaim all frater- 
nity wth their sect, and set up m his own chapel the obnoMous altar 
and the other innovations of the hierarchy^ These impolitic and 
insolent proceedings gave the foreign proteslants a hatred of Charles, 
which they retained through all his misfortimes 

This ahenation from the foreign churches of the refonned persuasion 
had scarcely so important an effect in begetting a predilection for that 
of Rome, as the language frequently held about the Anglican separa- 
tion It became usual for our churchmen to lament the precipitancy 
with which the Reformation had been conducted, and to inveigh against 
its pnncipal instruments The cathohs \vriters had long descanted on 
the lust and violence of Henry, the pretended licentiousness of Anne 
Boleyn, the rapacity of Cromwell, the pliancy of Cranmer , sometimes 
with great truth, but with much of invidious misrepresentation These 
topics, which have no kind of operation on men accustomed to sound 
retisoning, produce an unfailing effect on ordinary minds Nothing 
incurred more censure than the dissolution of the monastic orders, 'or 
at least the alienation of their endoivments , acts accompanied, as we 
must all admit, with great rapacity and mjustice, but which the new 
school branded with the name of sacrilege Spehnan, an antiquary of 
eminent learning, was led by bigotry or subserviency to compose a 
wretched tract called the History of Sacnlege, with a view to confirm 
the vulgar superstition that the possession of estates ahenated from 
the church entailed a sure curse on the usurper’s postenty There is 
some reason to suspect that the king entertained a project of restoring 
all impropriated hereditaments to the church 

It IS alleged by one who had much access to Laud, that his object in 

* Clarendon, in 306 State Papers, i 3^8 " Lord Scudamore the English ambassador set 
up an altaTi &c. in the Laudean style His successor lord Leicester, spoke to the archbishop 
'ibout gome to Charenton and telling him lord Scudamore did ne\-er go thither, Laud an- 
swered, ‘ He IS the wiser ’ I#cicester requested his advice what he should do m order to sift his 
disposition, beinij himself resolved how to bchavcin that matter But the other would only say 
that he left it to his discretion Leicester says, he had many reasons to think that for his gomg to 
Charenton the archbishop did him all the ill offices he could to the king, representmg him as a 
puntan, and consequently in his method an enemy to monarchical government, though he had 
not been very land before The said archbishop he adds, would not countenance Blondel s 
book against the usurped power of the pope ” Blcncowes Sjdncy Papers, 261 

“To think well of the reformed religion,” says Northumberland, in 1640 , “is enough to 
make the archbishop an enemy and though he cannot for shame do it in public, yet m pnvate 
he will do Leicester all the mischief he can ” Collins s Sydney Papers, 11 623 

Such was the opinion entertained of Laud, by those who could not reasonably be called pun- 
tans, except by such as made that w ord a synonym for protesiant It w ould be easy to add 
other proofs The prosecution m the star chamber against Sherfield, recorder of Salisoury, for 
destroying some supeisliuous pictures m a church, led to a display of the aversion man> of the 
counal entertained for popery, and their jealousy of the archbishop s bias, ^ey were with 
difficulty brought to conaemn Sherfield, and passed a sentence at last very unlike those to 
»«luch ibcv wexA Accustomed Rushworth Stale Trials Hume misrepresents the case 
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these accommodations was to draw over the moie 
to the English church, by extenuating the differences of her ^ 
rendering her worship more palatable to their prejudices (Heyhn s 
Life of Laud, 390) There was, however, good reason to suspect, Irom 
tlic same writer’s account, that some leading ecclesiastics entertamea 
schemes of a complete re-union,^ and later discoveries have abun- 
dantly confirmed this suspicion Such schemes have doubtless been m 
the minds of men not inclined to offer every sacrifice , and during this 
very period Grotius was everting his talents (whether judiciously or 
otherwise we need not inquire) to make some sort of reconciliation 
and compromise appear practicable But we now know that the views 
of a party m the English church were much more extensive, and went 
almost to an entire dereliction of the protestant doctnne 
The citholics did not fail to anticipate the most favourable conse- 
quences from this turn in the church The Clarendon State Papers, 
and many other documents, contain remarkable proofs of their sanguine 
and not unreasonable hopes Weston the lord treasurer, and Cotting- 
ton, were already m secret of their persuasion , though the former did 
not take mucli pains to promote their interests No one, however, 
showed them such decided favour as secretary Windebank, through 
whose hands a correspondence was earned on with the court of Rome 
by some of its agents ^ They exult in the peaceful and flounshmg 
Slate of their religion in England as compared with former times The 
recusants, they wnte, were not molested , and if their compositions 
were enfoiced, it was rather from the king’s want of money, than any 
desire to injure their religion Their ntes were freely exercised in the 
queen’s chapel and those of ambassadors, and, more privately, in the 
houses of the rich The church of England was no longer exasperated 
against them , if there was ever any prosecution, it was to screen the 
king from the reproach of the puritans They drew a flattering picturq 
of the lesipiscencc of the Anglican party , who are come to acknow- 
ledge the truth in some articles, and differ m others rather verbally 
tlian m substance, or in points not fundamental , who hold all other 
protestmts to be schismatical, and confess the pnmacy of the holy see, 
regretting the separation already made, and wishing for re-union who 
profess to pay implicit respect to the fathers, and can best be assailed 
on that side (Id 197, &.c ) 

These letters contain, no doubt, a partial representation , that is, 
they impute to the Anglican clergy m general, what was only true of a 
certain number Their aim was to inspire the couit of Rome ivith 
more favourable views of that of England, and thus to pave the way 
for a permission of the oath of allegiance, at least with some modifica- 
lion of its terms Such flattemg tales naturally excited the hopes of 
the Vatican, and contributed to tlie mission of Panzani, who was 

lnVw?tk not ^ very remarkable, but too long tobeejctracted 

aSbrU ihe Ve> ^ cleiiasticaL It js rather ajnbig;uous , but the Memoirs of Panzam 

^633, to have a case of books restored 
or rrobibiicd " A W of if* Uiat there iras nothing contraband 
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instructed to ieel the pulse of the nation, and communicate more 
unbiassed information to his court than could be e\pcctcd from the 
English priests He confirmed, b> his Liters, the general truth of tlic 
former statements, as to tlic tendency of the Anglican church, and the 
fivourable dispositions of the couru Ihc king received him secretly, 
but with much courtcs> , the queen and the catholic ministers, Cot- 
tington and Windebank, with unreserved confidence. It required aU 
the adroitness of an Italian emissarj' from the subtlest of courts to meet 
their demonstrations of friendship without loo much committing hia 
cmplojers Nor did P inzani altogether satisfy the pope, or at least 
his minister, cardinal Barbermi, m this respect > 

During tiie residence of Paiizant m England, an extraordinary nego- 
tiation v\ is commenced for tlic reconciliation of the church of England 
with tliat of Rome , and, .is this fact, though un([ucstionabIe, is very 
little known, I m.ay not be thought to digress m taking particular notice 
of It Windebank and lord Cottington were the first movers in that 
business , both calling themselves to Panzani catholics, as in fact t ley 
were, but claiming all those concessions from the see of Rome, which 

• Chrendon Stale Papcin, 349 The Memoir* of Panianl, after fumiUiiiiJi ^omo matcnoli 
to Dodd* Church lieilut^, ucro publuhetl by Mr Ilcniihluii 1111794 they arc, hou ever, 
become ^rce, and hue not been much quoted U u plain that they were not own work, 
butwnucilb> Mine dcjiciidant, or person m liu contidcnce. llicir trutli, as well u authen- 
ticity, appear* to be quite beyond controversy they coincide, ui n rciiiaikable iiianiicr, with 
all our other uifurmation the names and local dceiiU arc parucukitly accurate fur die work 
of a foreigner , in diotC, they cuneaiii no oiia f tec of any contequence which there u reason to 
distrust Some account of tiieiii tiuy be found in Iluiler’* Kn),i Calh. v iv 

A smalt tract, entitled ' X be Pope * Nuncio, printed m idtj and said to be founded on lha 
infonnaliou of ilia Venetian aiiibolsador is, a* 1 conceive, derived 111 soma direct or mthrecc 
manner from Uicoo Memoirs It 1* republished in the Somers Iracis, v iv 

Mr Uutler ho* published, for iho first tunc a long and iiii|>ortam catract from Panrani s own 
report to Uic pope concerumi. the state of the catholic religion in fc.ii4,Land Mein of Catholics, 

IV 55 lie reckons them at 150,00a (thus vanishes Uic majority of Mr Butler and Dr 
Lingard) many of tliem, however, coiitniuinj; so outwardly to hvc, os not to be known for such 
among whom arc many of the first nobihty From them the ncighbounui, catholics liavc no 
means of hearing mass or going to the sacraments Others nioro bold, give opportunilj, 
more or less to liicir poorer ncij,hbours to practice their duly Besides these, there are others, 
who, apprehensive of losing their proi>crty or places, live 111 appcvtance as proicsuiits, take 
the oatiis of supremacy and allegiance, frequent tlic churdics, and speak occasionally against 
catholics yet in Ihcir hearts arc such, and sometimes keep nnests m theu: houses, that they 
may not be without help, u necessary iVmong them ho includes some of die lust nobili 
secular ind ecclesiastical and uuiiy of every rank While ho u os m London, almost all the 
nobility who died, though reputed prolcstaiils, died catholics Ihc bisliops arc protestants, 
except tour, Durham, Salisbury, Rochester, and Oxford who arc puritans Ihc latter are 
most numerous among the people, and are more luted by moderate protestants tlian are the 
catholics. A great change is apparent m books and scnnoiis, compared widi former times 
auricular confession praised, images well spoken of, and altars the pope is owned as patri- 
arch of the West and wishes are expressed fora rc-umon Ihc queen lias a public chapel 
besides her private one where service is celebrated with much pomp also the ambassadors 
and there ate others in London I he laws against recusants arc much relaxed chough some- 
times the king being ill want of money, lakes one third of their incomes by way of coniposi 
lion ihc catholics are yet molested oy the pursuivants, who enter ilieir houses m search of 
priests, orsacred vessels and though this evil was not much felt while he was m London, 
they might be set at work at any time He determined therefore to obtam, if possible, a 
general orderfrom tin. king to restrain tbeptiismvants and the busmesswas put into the hands 
of some counsellors but not settled at his departure The oath of allcmaucc divided tlie 
ecclesiastics, the mamr part refusing to take it After a good deal about the appomtment ol 
a catholic bishop in England, he menuons father Davenport or Sancta Clara’s book, entitled 
Deus, Natura, Gratia, with which the king he says, had been pleased and was therefore dis 
appointed at finding it put in the Index INpurgatonus at Rome, — This book which made 
much noise at the time was an attempt to show the compatibility of the Anglican doctnnes 
with those of the catholic church the usual tnck of popish latrigqers. See an abstract of it 
141 Sulbngfleet’s Works, vol v p, 176. ' 
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had been sometimes held out m the preceding centurj^ 
tagu soon made himself a party, and had several mterviews with 
Panzani He professed the strongest desire for a union, and added, 
that he uas satisfied both the archbishops, the bishop of London, and 
several others of that order, besides many of the inferior clergy, were 
prepared to acknowledge the spiritual supremacy of the holy see , there 
being no method of ending controversies but by recurring to some 
centre of ecclesiastical unity For himself, he knew no tenet of the 
Roman church to which he would not subscribe, unless it were tliat ot 
transubstantiation, though he had some scruples as to comniunion m 
one kind But a congress of moderate and learned men, chosen on 
each side, might reduce the disputed points into small compass, and 
confer upon them. 

This overture being communicated to Rome by its agent, was, ot 
course, too tempting to be disregarded, though too ambiguous to be 
snatched at The re-union of England to the cathohc church, in itself 
a most important advantage, might, at that particular juncture, during 
the dubious struggle of the protestant religion m Germany, and Us still 
more precanous condition m France, very probably reduce its adherents 
throughout Europe to a proscnbed and persecuted sect Panzani was 
therefore instructed to flatter Montagu’s vanity, to manifest a great 
desire for reconciliation, but not to favour any discussion of contro- 
verted points, which had always proved fruitless, and which could not 
be admitted, till the supreme authority of the holy see was recognised 
As to all usages founded on positive law, which might be disagreeable 
to the English nation, they should receive as much mitigation as the 
case would bear This, of course, alluded to the three great points of 
discipline, or ecclesiastical institution — the celibacy of the clerg>, 
the exclusion of the laity from the euchanstical cup, and the Latin 
liturgy 

In the course of the bishop’s subsequent interviews, be again men- 
tioned his willingness to acknowledge the pope’s supremacy, and 
assured Panzani, that the archbishop was entirely of his mind, but with 
a great mixture of fear and caution ‘ Three bishops only, hforton. 
Hall, and Davenant, were obstinately bent against the church of Rome , 
the rest might be counted moderate •* The agent, however, took caie 
to obtain from another quarter a more particular account of each bishop’s 
disposition, and transmitted to Rome a report, which does not appear 
Montagu displayed a most unguarded warmth in all this treaty , not- 
withstanding which, Panzani suspected him of still entertaimno- some 
nouons incompatible with the cathohc doctrine. He behaved with 

believe Ae queen prevailed on Laud to use his influence with the 

June that Paniatu might come to London, promising to be his fnend. Life of Laud. sSS 

cxtraordiwr) that he did not meuuon WUhams but I presume he 
toOK that whucat bishop s real to be msmccrc Wdliams had been while m oower a 

It? at that umesuffiaeatlymclmed to have accepted a 
hat and made interest for it. Blencoive's S>dney Papers, p bt^OD 

Roman &lholic,^and^dietl?n that communion’ 
2 rc^L^lclJ.^ nf Tvx ** V the canons of 1640* on account of one that contaiocd 

Icn^h for fear 0? suspension, and charged ilonmgu 

aCSTj '£3V&£=tiS-u"5''‘ “ 
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much f re-itcr discretion than the bishop , justly, I suppose, distrusting 
the influence of a man who showed so little capacity for a business of 
the utmost delicacy It appears almost certain, that Montagu made 
too free with the name of the archbishop, and probably of many others 
and it IS well worthy of remark, that the popish party did not entertain 
any sanguine hopes of the king's conversion They expected, doubt- 
less that by gaming over the hierarch), they should induce him to 
follow , but he had evidently given no reason to imagine that he would 
precede A few' casual words, not pcihaps exactly reported, might 
somet mes elate their hopes, but cannot excite m us, who are better 
able to judge than his contemporaries, any reasonable suspicion of his 
constancy Yet it is not impossible that he might at one time conceive 
a union to be more practicable than it really was ‘ 

The court of Rome, however, omitted no token of civility or good 
will to conciliate our king's favour Besides expressions of paternal 
kindness which Urban lavished on him, cardinal Barbenni gratified 
his well-known taste by a present of pictures Charles showed a due 
sense of these courtesies The prosecutions of lecusants were abso- 
lutely stopped, by cashiering the pursuivants who had been emplojed 
m the odious office of detecting them It was arranged that reciprocal 
diplomatic relations should be established, and consequently that an 
English agent should constantly reside at the court of Rome, by the 
nominal appointment of the queen, but empowered to conduct the 
various negotiations m hand Through the first person who held this 
station, a gentleman of the name of Hamilton, the king made an over- 
ture on a matter very near to his heirt, the restitution of the Palati- 
nate I have no doubt that the whole of his imprudent tampering with 
Rome had been considerably influenced by this chimerical hope But 
It was apparent to every man of less unsound judgment than Charles, 
that except the young elector would renounce the protestant faith, he 
could expect nothing from the intercession of the pope 
After the first preliminaries, which she could not refuse to enter 
upon, the court of Rome displayed no eagerness for a treaty which it 
found, on moie exact information, to be embarrassed with greater 
difficulties than its new allies had confessed ® Whether this subject 

> Hennetta Mnrui in her communication to hfidamc Je MoUeville his the foUowin;* 
passage, which is not undeserving of notice, though she may Iiavc been deceived — Lc Roi 
Jacques coinposa deux hvrc". pour la dt5rcnse de la fiussc rclimon d Angleterre, ct 

fit reponse h ceiix que le cardinal du Perron ^n\it contre Im £u dufenuant Ic mensonge, il 
congut de I amour ]x>ur la sprite, eC souhaita de sc rctirer de Icrreur Cc fuC en >ouIant 
accorder les deux religions la nOtre et la sicnne inais il xnounst a\3nt que dexecuter ce 
louable desscin Le Koi Charles Stuard, son his, quand il vmt h la couronne, sc trouva 
Dret^que dans Ics mCmes sentiiiiens 11 avoit aupres de lui I'archcveque de Cantorben, qui, 
dans son cccur dtant tr^ bon cathoUque, insptra au roi son maltre un grand desir dc recabhr la 
hturgie, croynnt que s il pouvoit arn\cr h ce point, il y auroit si peu de difference de la foi 
ortliodoxe a la leur, (^u*il seroit aisd peu h peu d y conduire le roi Pour tra\’ailler a ce ^rand 
ouvrnge que ne paroissoit au roi d Angleterre que ie rctabUssement porfaic de la hturgie, ec 
qui est le seul desseia qm ait dans le cesur de ce pnnee, 1 orchevcque do Cantorben lui 
conseilla de commencer par TEcosse, comme plus ifloign^e du cceur du royaume Iiu disant, 
que leur remuement seroit moms h enuadre Le roi, avant que de partir, voulant envoyer 
cette hturgie ea TEcosse, 1 appoxta un soir dans la chambre de la reme et la pna de lire ce 
livre, lui disant, quM seroit bien aise qu'elle le vlt, ohn qu'elle sQt combien ils approchoient de 
cr&ince " de MottCMlIe, i 24a A well mformed n nter however says Charles was a 

protestant, and never lAcd the catholic religion P Orleans, R^>olut. d*Anglct m. 35 He 
savs the same of Laud but refers to Vittono Sin for an opposite story 

* Cardinal Barbenni wrote word to Panxam, that the proposal of Windebank, that tlio 
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-ontmued to be discussed dunng the mission of Con, who succeeded 
Panzani, is hard to determine , because the latter’s memoirs, our un- 
questionable authonty for what has been above related, cease to afford 
us light But as Con was a very active intnguer for his court, it is by 
no means unlikely that he proceeded in the same kind of parley with 
Montagu and Windcbank Yet whatever might pass between them 
was intended rather with a view to the general interests m the Roman 
church, than to promote a reconciliation wth that of England, as a 
separate contracting party The former has displayed so systematic 
a policy to make no concession to the reformers, either m matters ot 
belief, wherein, in fact, since the council of Trent, she could do nothing, 
or even, as far as possible, in points of discipline, as to 'vliich she 
judged, perhaps rightly, that her authority would be impaired by the 
precedent of concession without any proportionate advantage so un- 
varying in all cases has been her determination to yield nothing eveept 
through absolute force, and to elude force itself by every subtlety, that 
It IS astonishmg how honest men on the opposite side (men, that is, 
who seriously intended to preserve any portion of their avowed tenets, 
not such as Montagu or Heylin) could ever contemplate the possibility 
6f reconciliation Upon the present occasion, she manifested some 
alarm at the boasted approximation of the Anglicans The attraction 
of bodies IS reciprocal , and the English catholics might, with so much 
temporal interest in tlie scale, be impelled more rapidly towards the 
established church than that church towards them “Advise the 
clergy,” saj the instructions to the nuncio m 1639, desist from that 
foolish, nay rather illiterate and childish custom of distinction in the 
protcslant and puritan doctrine , and especially this error is so much 
the greater, when they undertake to prove that protestantism is a de- 
gree nearer to the catholic faith than the other For since both of 
tlicm be without the verge of the church, it is needless hypocrisy to 
speak of It, yea, it begets more malice than it is worth ” ‘ 

This exceeding boldness of the catholic party, and their success in 
conversions, which were in fact less remarkable for their number than 
for the condition of the persons, roused the primate himself to some 
apprehension. He preferred a formal coniplaint to the king m council 
against the resort of papists to the queen’s chapel, and the insolence of 
some active zealots about the court.* Henrietta, who had courted his 
friendship, and probably relied on his connivance, if not suppoit, seems 
never to have forgiven this unexpected attack. Laud gave another 

churdiGf Home shouM sacnfice commuDion m one Und, the celibacy of the clergy, &c , 
uou'd never please tlut the English ought to look back on the breach they had nSe, mi 
their moir^ for it and *0 whole world was against them on the first mentioned pomts, 
i J^^ctly \^t any one might predict, who knew the long discussions m the 
subject w iih Austria and Franw at the Ume of the councU of Trent. 

rcndonPa'iJt?, « mc-ans » imtatcs the puritans more " Cla 

fhendwhom^St^or^re 1 ^£d^s°^ Sti^ord Letters, i 426 Garrard, a dependent 

wSt rr«“end?d^ntf^n^); communicate the newVof the 

V . , boldness of the papists “ Laud." he says, vol it 

£ ^ 165 ard nanj ^cr pbces few" conceived of bringing on popery ” So 

sj-sL^^aSrronnVvanreiTr^L^^ not »ti^ed with the 

unh respect to the Konian cathol^ seems Vo bef.tt'^ite"" If^^nmg 
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testimony of his unabated hostility to popery by republishing with 
additions his celebrated conference with the jesuit Fisher, a work 
reckoned the great monument of his learning and controversial acu- 
men This conference had taken place many years before, at the 
desire and in the presence of the countess of Buckingham, the duke’s 
mother Those who are conversant with literary and ecclesiastical 
anecdote must be aware, that nothing was more usual in the seventeenth 
century than such single combats under tlie eye of some fair lady, 
whose religious faith was to depend upon the victory The wily and 
polished Jesuits had great advantages in these duels, which almost 
always, I believe, ended m their favour After fatiguing their gentle 
arbitress for a time with the tedious fencing of text and citation, till 
she felt her own inability to award the palm, they came, with her po^ 
judices already engaged, to the necessity of an infallible judge , and S3 
their adversaries of the English church had generally left themselves 
vulnerable on this side, there was little difficulty m obtaining success 
Like Hector in the spoils of Patroclus, our clergy had assumed to 
themselves the celestial armour of authonty , but found that, however 
It might intimidate the multitude, it fitted them too lU to repel the 
spear that had been wrought in the same furnace A writer of this 
school m the age of Charles the First, and incomparably superior to 
any of the churchmen belonging to it, m the brightness and originality 
of his genius, sir Thomas Browne, whose varied talents wanted nothing 
but the controlling supremacy of good sense to place him in the highest 
rank of our literature, will furnish a better instance of the prevailing 
bias than merely theological wiitings He united a most acute and 
sceptical understanding with strong devotional sensibility, the tem- 
perament so conspicuous in Pascal and Johnson, and which has a 
pecuhar tendency to seek the lepose of implicit faith ‘‘ Where the 
Scripture is silent,” says Browne in his Religio Medici, the church is 
my text , where it speaks, ’tis but my comment " That jesuit must 
have been a disgrace to his order, who would have asked more than 
such a concession to secure a pioselyte — the right of interpreting what- 
ever was written, and of supplying whatever was not 
At this time, however, appeared one man m the field of religious 
debate, who struck out from that insidious track, of which his own 
experience had shown him the penis Chilhngworth, on whom nature 
had bestowed something like the same constitutional temperament as 
that to which I have just adverted, except that the reasoning power 
having a gieater mastery, his religious sensibility rather gave earnest- 
ness to his love of tiuth than tenacity to his prejudices, had been in- 
duced, like so many others, to pass over to the Roman church The 
act of transition, it may be observed, from a system of tenets wherein 
men had been educated, was in itself a vigorous exercise of free specu- 

own half way proiestantism, and also of ingratiating himself with the queen, he had for a time 
gone along with the tide, till he found there was a real danger of being earned farther than he 
intended This accounts for the well known story told by Evelyn, that the Jesuits at Romo 
spoke of him as their bitterest enemy He is repotted to have said, that they and the puritans 
were the chief obstacles to a re union of the churches There is an obscure story of a plot 
earned on by the jiope’s legate Con and tlie English Jesuits against Laud, and detected in 
i6jo by one Andrew HqbemfieliJ, whiph sonte have treated as a mere fiCMon Jlusliwortji 
Abridg in 23s 
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lation and might be termed the suicide of pnvate judgment JBut m 
ChiUmgworth's restless mind there was an inextmpiishable scepticism 
that no opiates could subdue , yet a scepticism of that species which 
belongs to a vigorous, not that which denotes a feeble understanding 
Dissatisfied with his new opinions, of which he had never been really 
convinced, he panted to breathe the freer air of protestantism, ana 
ifter a long and anxious investigation returned to tlie English church. 
He. well redeemed any censure that might have been thrown on him, 
by his great work in answer to the jesuit Knott, entitled The Religion 
of Protestants a Safe Way to Salvation In the course of his reflec- 
tions he had perceived the insecurity of resting the reformation oh any 
but Its ongmal basis, the independency of private opinion This too 
he asserted with a fearlessness and consistency hitherto little known, 
even mthm the protestant pale , combining it with another principle, 
which the zeal of the early reformers had rendered them unable to per- 
ceive, and for want of which the adversary had perpetually discomfited 
them, namely, that the errors of conscientious men do not forfeit the 
favour of God This endeavour to mitigate the dread of forming 
mistaken judgments m religion runs through the whole work of Chilling- 
worth, and marks him as the founder, in this country, of what has been 
called the latitudmarian school of theology In this view, which has 
practically been the most important one of the controversy, it may pass 
for an anticipated reply to the most briUiant performance on the oppo- 
site side. The rfistory of the Vanations of Protestant Churches , and 
those who, from a dehght m the display of human intellect, or from 
more senous motives of inquiry, are led to these two masterpieces, will 
have seen, perhaps, the utmost strength that either party, m the great 
schism of Christendom, has been able to put forth 
This celebrated work, which gained its author the epithet of immortal, 
is now, I suspect, little studied even by the clergy It is no doubt 
somewhat tedious, when read continuously, from the frequent recurrence 
of the same strain of reasoning, and from his method of following sen- 
tence by sentence the steps of his opponent , a method which, while 
It presents an immediate advantage to controversial writers, as it 
heightens their reputation at the expense of their adversary, is apt to 
tender them very tiresome to posterity But the closeness and pre- 
cision of his logic, which this mode of incessant grappling with his 
antagonist served to display, are so admirable, perhaps indeed hardly 
rivaled 111 any book bejond the limits of strict science, that the study 
of Chflhngworlh might tend to chastise the verbose and indefinite' 
declamation so charactenstic of the present day His style, thou^^h by 
no means elegant or imaginative, has much of a nervous energy that 
nscs into eloquence He is chiefly, however, valuable for a true liberality 
and lok^co., far removed from indifference as may well be thought 
01 one whose life was consumed in searching for truth, but diametrically 
adverse to those pretensions which seem of late years to have been 
ground among the Anghcan divines 


-pt 1 j o *^^*^V.«*»* Vines 

M ofChiUmgivorth appear to have been 

lemporanes^entPrt”^^^^°”'^^l"^u^ ^ whose capacity his con- 

is f f admiration, that he acquired the 

qistmctn e appellation of the Ever-memorable John Hales This tesU- 
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mony of so many enlightened men is not to be disregarded, even if wc 
should be of opinion, that the writings of Hales, though abounding 
with marks of an unshackled mind, do not quite come up to the pro- 
mise of Ins name He had, as well as Chilhngworth, borrowed from 
Leyden, peihaps a little from Racow, a tone of thinking upon some 
doctrinal points as yet nearly unknown, and therefore higlily obnoxious 
m England More hardy than his friend, he wote a short treatise on 
schism, which tended, in pretty blunt and unlimited language, to over- 
throw the scheme of authoritative decisions in any church, pointing at 
the imposition of unnecessary ceremonies and ai tides of faith, as at 
once the cause and the apology of separation This having been cir- 
culated m manuscript, came to the knowledge of Laud, who sent for 
Plales to Lambeth, and questioned him as to his opinions on that 
matter Hales, though willing to promise that he would not publish 
the tract, receded not a jot from his free notions of ecclesiastical power, 
which he again advisedly maintained in a letter to the archbishop, 
now printed among his works The result was equally honourable to 
both parties , Laud bestowing a canonry of Windsor on Hales, ivhich, 
after so bold an avowal of his opinion, he might accept without the 
slightest reproach A behaviour so liberal forms a singular contrast to 
the rest of this prelate’s history It is a proof, no doubt, that he knew 
how to set such a value on great abilities and learning, as to forgive 
much that wounded his pnde But besides that Hales had not made 
public this treatise on schism, for which I think he could not have 
escaped the high commission court, he was known by Laud to stand 
far aloof fiom the Calvinistic sectaries, having long since embraced in 
their full extent the principles of Episcopius, and to mix no alloy of 
political faction with the philosophical hardiness of his speculations ‘ 

These two remarltable ornaments of the English church, who dwelt 
apart like stars, to use the fine expiession of a living poet, from the 
vulgar bigots of both her factions, were accustomed to meet, m the 
'society of some other eminent persons, at the house of lord Falkland, 
near Burford One of those, who then m a npe and learned youth, 
became aftenvards so conspicuous a name m our annals and our htera 
ture, Mr Hyde, the chosen bosom-fnend of his host, has dwelt with 
affectionate remembrance on the conversations of that mansion His 
marvellous talent of dehneating charactei, a talent, I think, unrivalled 
by any writer, (since combining the bold outline of the ancient lr> 
tonans with the analytical minuteness of De Retz and St Simon, it 
produces a higher effect than either,) is never more beautifully displayed 
than m that pait of the memoirs of his life, where Falkland, Hales, 
Chilhngworth, and the rest of his early friends, pass over Jlie scene 

For almost thirty ensuing years, Hyde himself becomes the com- 
panion of our historical reading Seven folio volumes contain his 
History of the Rebellion, his Life, and the Letters, of which a large 
portion are his own. We contract an intimacy with an author who has 

I Heylin, in his Life of Laud, p 340 , tells this s\.my, as if Hales had recanted his opinions, 
and owned Laud's superiority over min in argument 1 his is ludicrous, considering the relative 
abilities of the two men And Hales s letter to the archbishop, which is full as bold as his 
treatise on schism proves that Heyhn’s narrative is one of his many wilful falsehoods for, 
by making himself a witness to the pretended circumstances, he has precluded the excuse ol 
error 
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Sflon" ajistaS w^'engaged; 

and thc°sli'Tht notice of those winch he only learned from others, render 
n inorrmteresting, if not more authentic Conformably to human 
LCs hough against the rules of historical composition it bears the 
continual impress of an intense concern about what he relates This 
depth of personal interest, united frequently with an eloquence 
hcLt and imagination that stniggles through an involved, incorrect, 
and artificial diction, makes it, one would im^me, hardly possible for 
those most alien from his sentiments to read his writings without some 
portion of sympathy But they are on this account not a little dan- 
gerous to the soundness of our historical conclusions , the prejudices 
of Clarendon, and his negligence as to truth, being full as striking as 
his excellencies, and leading him not only into many erroneous judg- 
ments, but into frequent inconsistencies 
These inconsistencies are nowhere so apparent as in the first or 
introductory book of his history, which professes to give a general view 
of the state of affairs before the meeting of the long parliament It is 
certainly the most defective part of his work A strange mixture of 
honesty and disingenuousness pervades all he has wntten of the early 
years of the king’s reign , retracting, at least in spirit, in almost every 
page what has been said in the last, from a constant fear that he may 
have admitted so much against the government as to make his readers 
impute too little blame to those who opposed it Thus after freely cen- 
suri ng the exactions of the crown, whether on the score of obsolete 

' It appears by the late edition at Oxford, ,1826,) that lord Clarendon twice altered his 
intention as to the nature of Ins work, haviiif, originally designed to avnte the history of his 
time, which he changed to memorials of his own life, and again returned to his first plan. The 
consequence has been, that there arc two manuscripts of the History and of the Life, which 
in a great degree arc transenpts one from the other ar contain the same general fact with 
variations lhat part of ihe Life, prcaious to 1660, which is not inserted m the History of the 
Kcbelhon, is by no means extensive 

ITic genume tcxiof the History has onI> been published in 1826 A storj,as isiiell known, 
obtained arculation within thirty i ears after its first appearance, that the manusenpt liad been 
materially altered or interpolated This was positively denied, and supposed to be wholly 
disproved It turns out however tliat, like many other anecdotes, it had a considerable basis 
of truth, though wth various erroucous additions, and probably wilful misrepresentations. It 
IS nevertheless suipnsing that the worthy editor of the onginal manuscript should say ‘ that 
the genuineness of the work Ims raslil>, and for party purposes, been called in question,” when 
no one, I believe, has ever disputed us g.,imiiiciiess and the anecdote to which 1 have alluded, 
and to which, no doubt, he alludes, has been by his own industry (and many thanks we owe 
him for It) perfectly confirmed m substance For though ho endeavours, not quite necessarily 
to excuse or justif> the original editors (who seem to have been Sprat and Aldrich, with the 
sauaion probably of lords Llarcndon and Rochester, the historian's sons), for what they did 
and even smgularlv asserts, that “ the present collation satisfactorily proves lhat they have la 
no one instance added, suppressed, or altered any lustoncal fact,'^' (Adv to cd 1826 p v ) 
>cc It IS cenam that, besides the perpetual impertinence of mending the style, there arc 
vanaiions which affect the sense, mlipduccd from one motive or another, and 
d integrity The long passages inserted in tlie appen- 

“"'“o surely hisloncalfacts lhat had been suppriL^d 
iK, , V ^ subordinate alterations, made for the purpose of softenmg traits of 

the author’s angry temper, or correctmg his mistakes, the general effect of L-Sing such 

his err^ have done so readily if 
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preiogativc or without any just pretext at all, especially that of ship 
money, and confessing that “ those foundations of right, by which men 
valued their security, were never, to the apprehension and understand- 
ing of wise men, m more danger of being destroyed,” he turns to dwell 
on the prosperous state of the kingdom during this period, “ enjoying 
the greatest calm and the fullest measure of felicity that any people in 
any age for so longtime together have been blessed with,” till he works 
himself up to a strange paradox, that “ many wise men thought it a 
time wherein those two adjuncts, which Nerva was deified for uniting, 
Iinperium et Libertas, were as well reconciled as is possible ” 

Such wisdom was not, it seems, the attribute of the nation “ These 
blessings,” he says, " could but enable, not compel us to be happy , we 
wanted that sense, acknowledgment, and value of our own happiness 
which all but we had, and took pains to make, when we could not find, 
ourselves miserable There was in truth a strange absence of under- 
standing in most, and a strange perverseness of understanding in the 
rest , the court full of excess, idleness, and luxury , the country full of 
pnde, mutiny, and discontent , every man more troubled and perplexed 
at that they called the violation of the law, than delighted or pleased 
with the observation of all the rest of the charter , never imputing the 
increase of their receipts, revenue, and plenty, to the wisdom, virtue, 
and merit of the crown, but objecting every small imposition to the 
exorbitancy and tyranny of the government ” (Gar Papers ) 

This strange passage is as inconsistent with other parts of the same 
chapter, and with Hyde’s own conduct at the beginning of the parlia- 
ment, as it IS with all reasonable notions of government * ** For if kings 
and ministers may plead m excuse for violating one law, that they have 
not transgressed the rest (though it would be difficult to name any 
violation of law that Giarles had not committed), if this ^^ere enough 
to reconcile their subjects, and to make dissatisfaction pass for a want 


* May thus answers, by a sort of prophetic intiapation, this passage of Clarendon — 

** Another sort of men/' he says, * * and especially lords and gentlemen, hy whom the pressures 
of the government were not much felt, who enjoyed their own plentiful fortunes, wtn little or 
insensible detnment, looking no farther than tocir present safety and prosperity, and the jet 
undisturbed peace of the nation, whilst other kingdoms were embroiled in cahmiiics, and 
Germany sadly wasted by a sharp war, did nothing but applaud the happiness of England 
and called those ungrateful factious spirits, who complained oi the breach of laws and liberties 
that the kingdom abounded with wealth plenty, and all kinds of elegances more than ever 
that It was for the honour of a people, tint the monarch should live splendidly, and not be 
curbed at all in his prerogative which would bring him into greater esteem with other princes, 
and more enable him to prevail in treaties that what they suffered by monopolies was msensi 
ble, and not gnevons, u compared with other states that the duke of Tuscany sat heavier 
upon his people irv that very kind that the French king had made himself an ab.soliite lord, 
and quite depressed the power of parliaments, which had been there as great asm any kingdom, 
and yet that France flourished, and the gentry Uved well that the Austrian princes, especially 
m Spain, laid heavy burdens upon their subjects Thus did many of the English gentry, by 
way of comparison, in ordinary discourse, plead for their own servitude 

•The courtiers would begin to dispute against parliaments, m their ordinary discourse, that 
they were cruel to those whom the king favoured, and too injurious to his prerogative that 
ihe late parliament stood upon too high terms with the king, and that they hoped the king 
should ne\cr need any more parliaments Somcof the greatest statesmen and pnvy councillors 
would ordinarily laugh at the ancient language of England, when the word liberty of the sub- 
ject was named But these gentlemen, who seemed so forward m taking up their own yoke, 
were but a small part of the nation (though a number considerable enougli to make a reforma 
tionhard) compared with those gentlemen who were sensible of their birthnghts and tlie true 
interests of the kingdom on which side the common people in the generaUty, and the country 
freeholders stood, who would rationally argue of their own rights, and those oppiessions that 
were laid upon them ” Hist of Parliament, p 12 (edit 1812 ) 
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or perversion of understanding, they must be ‘n a very different pr^ 
dicament from all others who Uvc w ithm th^ pale of cml society, 
obligation to obey its discipline is held to be entire and universal y 
this <Treat writer’s ow n admissions, the decision in the c^e of sh p- 
mon^yhad shaken every man’s security for the enjoyment of his pnvate 
inhenUnce. Though as yet not weighty enough to be actually veij 
oppressive, it might, and, according to the expenence of I-orope, 
undoubtedly would, become such by length of tune and peaceable 

submission , , , j 

We may acknowledge without hesitation, that the kingdom had 

grown during this period into remarkable prosperity and afHuence ^ “C 
rents of land were very considerably increased, and large tracts reduced 
into cultivation. The manufacturing toivns, the seaports, became 
more populous and flounshing The metropolis increased in size with 
a rapidity that repeated proclamations against new buildings could not 
restrain The country houses of the supenor gentry throughout 
England were built on a scale which their descendants, even in days of 
more redundant affluence, have seldom ventured to emulate The 
kingdom ivas indebted for this prosperity to the spirit and industry of 
the people, to the laws which secure the commons from oppression, and 
which, as betiveen man and man, were still fairly administered, to the 
opening of fresh channels of trade m the eastern and western worlds 
(rivulets, indeed, as they seem to us, who float in the full tide of modem 
commerce, jet at that time no slight contnbutions to the stream of 
public wealth) , but above all to the long tranquillity of the kingdom, 
ignonnt of the sufferings of domestic, and seldom much affected by 
the pnvations of foreign war It was the natural course of things, that 
wealth should be progressive in such a land. Extreme tyranny, such 
as that of Spain iii the Netherlands, might, no doubt, have turned back 
the current A less violent, but long-continued despotism, such as has 
existed m several European monarchies, would, by the corruption and 
incapacity which absolute governments engender, have retarded its 
advance The administration of Charles was certainly not of the 
former description Yet it would have been an excess of loyal stupidity 
in the nation to have attributed their nches to the wisdom or vnrtue of 
the court, which had injured the freedom of trade by monopolies and 
arbitrary proclamations, and driven away industnous manufacturers by 
persecution 

If we were to draw our knowledge from no other book than lord 
Clarendon s History, it would still be impossible to avoid the inference 
misconduct on the part of the crown, and more especially of the 
church, w as tlie chief, it not the sole, cause of these prevailing dis- 
mnten^ At the time when Laud unhappily became archbishop of 
canterbuty, the general temper and humour of the kingdom,” he 
ells us, was little inclined to the papist, and less to the puntan 
uicre were some late taxes and impositions introduced, which rather 
m cred than gneved the people, who were more than repaired by the 
Pi^o^pentj they enjoved, and the murmurs and dis- 
h\ fhp agamst the excess of newer exercised 

Surrb supported by the judges in Westmmster-hall The 

a not renined at, nor the least inclination to alter the govern- 



352 Misconduct on part of the Ciozun o tales Rt billion 

merit and discipline thereof, or to change the doctrine Nor was there 
at that time any considerable number of persons of any valuable com 
dition throughout the Kingdom, who did wish either , and the cause of 
so prodigious a change m so few years after was too visible from thii 
effects,” This cause, he is compelled to admit, in a passage too diffuse 
to be extracted, w’as the passionate and imprudent behaviour of the 
primate Can there be a stronger proof of the personal prepossessions 
which for ever distort the judgment of this author, than that he should 
blame the remissness of Abbot, who left things in so happy a condition, 
and assert that Laud executed thetnistof solely managing ecclesiastical 
affairs, “ infinitely to the service and benefit ” of that church which he 
brought to destniction ? Were it altogether true, what is doubtless 
much exaggerated, th it in 1633 very' little discontent at the measures 
of the court had begun to prevail, it would be utterly inconsistent with 
experience and observ ition of mankind to ascribe the almost universal 
munnurs of 1639 •'■'Y other cause than bad government But Hyde, 

attached to Laud and devoted to the king, shrunk from the conclusion 
that his own language would afibrd , and his piety made him seek m 
some mysterious influences of Heaven, and m a judicial infatuation of 
the people, for the causes of those troubles which the fixed and uniform 
dispensations of Proiidencc were sufficient to explain * 

It is difficult to pronounce how much longer the nation’s signal for- 
bearance would have held out, if the Scots li id not precipitated them- 
selves into rebellion Ihere was still a confident hope that parliament 
must soon or late be assembled , and it seemed equally impolitic and 
unconstitutional to seek redress by any violent means The patnots, 
too, had just cause to lament the ambition of some whom the court's 
favour subdued, and the levity of many more whom its vanities allured ' 
But the unexpected success of the tumultuous rising at Edinburgh 
against the service-book revealed the impotence of the English govern* 
ment Destitute of money, and neither daring to ask it from a parlia- 
ment nor to extort it by any fresh demand from the people, they 

* It IS cunous to contnst (he inconsistent 'incl feeble apologies for (he prcrogili\c we read 
tnCbrcndon'b History, illi Ins speech before the lords, on impciching the judges for their 
decision in tlie case ot sbip-moncy In this he S|)c iks very strongly -is to the illegality of tlic 
proceedings of the judges in Rolls and Vassal s cases, tliough lu his History he endeavours to 
insinuate tint the king had a right to tonnage and poundage he invcigHs also against the 
decision in Bates s cose, which he viiuUc.itcs m Ins HiMory Somers 1 nets iv 302 Indeed 
llie whole speech is ineconcitablc aMth the picture he aficnvards drew of tlie prosperity of 
England, and of the unreasonableness of discontent 

Ihe fact IS. that when he sat down in Jersey to begin hi** History, irritated, disappointed, 
ailliclcd at all that had passed m Uic last five years, he could not bnng his tnnd back to the 
state m which it had been at tlic meeting of the long parliament and behoed himself to have 
partaken far less In the sense of abuses and desire of redress tluaii he had really done 'Ihere 
may be, however, some reason to suspect, that he had, in some respects, gone farther in the 
first draught of his History than aj^ars at present that is, I conceive that he erased him- 
self some passage^ or phnscs unfavourable to the court Let the reader judge from the 
foUowuig sentence in a letter to Nicholas relating to his work, dated Feb xa 1647 — ^*‘lwill 
offer no excuse for the entertaining of Con, who came after Panzani, and was succeeded by 
RosetU winch avas a business of so much folly, or worse, that I liave mentioned it m my pro 
Icgomcna (of those distempers and exorbitances in government which prepared the people to 
submit to the fury of this parluament) as an offence and scandal to religion, in the same degree 
that ship-inoney was to liberty and property * State Pipers, 11 336 But when we turn to 
the passage m the History of the Rebellion p 268 , where this is mentioned, we do not ^d a 
single expression reflecting on the court though the catholics themselves are censured for 
Imprudence Th\s may serve to account for several of Clarendon’s inconsistencies for nothing 
rend .rs an author so inconsis ent with hunsclf, as corrections made m a Afferent temper of 
uuud from that which actua^pd him i the first composuiom 
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hesitated whether to employ force or to submit to the insurgents In 
the exchequer, as lord Northumberhind wrote to Strafford, there w^ 
but the sum of 200/ , with all the means that could be devised, not 
above no, 000/ could be raised , the magazines were aU unfurnished, 
and the people were so discontented by reason of, the multitude ot 
projects daily imposed upon them, that he saw reason to fear a great 
part of them would be readier to join with the Scots than to ni^w their 
swords m the king’s service (Strafford Letters, ii 186) dis- 

contents at home," he observes some months afterwards, do rather 
increase than lessen, there being no course taken to give any kind ot 
satisfaction Ihe king’s coffers were never emptier than at this time, 
and to us that have the honour to be near about him, no way is yet 
known how he will find means either to maintain or begin a war with- 
out the help of his people ’’ (Id 267 ) Strafford himself dissuaded a 
war in such circumstances, though hardly knowing what other course 
to advise (Id 191 ) He had now awaked from the dreams of infatu-; 
atcd arrogance, to stand appalled at the penis of his sovereign, and his 
own In the letters that passed between him and Laud aftei the Scots 
troubles had broken out, we read their hardly concealed dismay, and 
glimpses of “the two-handed engine at the door" Yet pride forbade 
tliem to perceive or confess the real causes of this portentous state of 
affairs They fondly laid the miscarriage of the business of Scotland 
on failure in the execution, and an “ over-great desire to do all quietly 

In Uus imminent necessity, the king had recourse to those who had 
least cause to repine at his administration The catholic gentry, at the 
powerful interference of their queen, made large contnbutions towards 
the campaign of 1639 Many of them volunteered their personal 
service There was, indeed, a further project, so secret, that it is not 
mentioned, I believe, till very lately, by any histoncal ivriter. This 
was to procure 10,000 regular troops from Flanders, in exchange for 
so many recruits to be levied for Spam m England and Ireland These 
troops were to be for six months m the king’s pay Colonel Gage, a 
catholic, and the negotiator of this treaty, hints that the pope would 
probably contnbute money, if he had hopes of seeing the penal laws 
repealed , and observes, that with such an army the king might both 
subdue the Scots, and at the same tune keep his parliament in check, 
so as to make them come to his conditions (Clarendon State Papers, 
11 19) The treaty, however, was never concluded Spam was far 
more inclined to revenge herself for the bad faith she imputed to 
Charles, than to lend him any assistance Hence, when, m the next 
year, he offered to declare war against Holland, as soon as he should 
have subdued the Scots, for a loan of 1,200,000 crowns, the Spanish 
^b-vssador haughtily rejected the proposition. (Clarendon State 
Papers, 11 84-, and App , xxvi ) 

The pacification, as it was termed, of Berwick m the summer of 1639 
has been represented by several historians as a measure equally ruinous 


buiwtsi of Scotland’ so ucll laul^ says StrafTord, " that the 

mprfnUv m the cjcecutjon loGod and man, had it been effected, w-as 

been a failure UVcvmc m this dirertmn ^ mi:>camcd, if tlicrc had not 

(mwtjyunthoatnouc, Cither by over -rcat desires to do aii 

Vpca. ot U> some Utc" 
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and unaccountable That it was luinous, that it formed one link in the 
chain that diagged the king to destruction, is most evident , but it was 
botli inevitable and easy of explanation The treasury, whatever 
Clarendon and Hume may have said, was perfectly bankrupt ^ The 
citizens of London, on being urged by the council for a loan, had used 
as much evasion as they dared ^ The writs for ship-money wer? 
executed with greater difficulty, several sheriffs willingly acquiescing in 
the excuses made by their counties ® Sir Francis Seymour, brother to 
the earl of Hertford, and a man, like his brother, of very moderate 
principles, absolutely refused to pay it, though warned by the council 
to beware how he disputed its legality * Many of the Yorkshire gentry, 
headed by sir Marmaduke Langdale, combined to refuse its payment. 
(Strafford Letters, ii 308 ) It was impossible to rely again on catholic 
subscriptions, which the court of Rome, as I have mentioned above, 
instigated perhaps by that of Madnd, had already tried to restrain 
The Scots were enthusiastic, nearly unanimous, and entire masters of 
their country The English nobility, in general, detested the arch- 
bishop, to whose passion they ascribed the whole mischief, and feared 
to see the king become despotic in Scotland If the terms of Charles’s 
treaty with his revolted subjects were unsatisfactory and indefinite, 
enormous in concession, and yet affording a pretext for new encroach- 
ments, this IS no more than the common lot of the weaker side 
There was one possible, though not, under all the circumstances very 
likely, method of obtaining the sinews of war , the convocation of 
parliament This many, at least, of the king’s advisers appear to have 
long desired, could they but have vanquished his obstinate reluctance 
This IS an important observation Charles, and he perhaps alone, 
unless we reckon the queen, seems to have taken a resolution of super- 
seding absolutely and for ever the legal constitution of England The 
judges, the peers, lord Straffoid, nay, if we believe his dying speech, 
the primate himself, retained enough of respect for the ancient laws, to 
desire that parliaments should be summoned, whenever they might be 


business of ScotLind, I can be bold to say without \amty, was well laid, and was a great 
service to the crown as well as to God himself And that it should so fatally fail m the exe 
cution IS a great blow as well to the power as honour of the king,” He lays the blame in 
a CTeat degree on Lord Traquair P 264 

A Hume says that Charles had an accumulated treasure of 200 000/ at this time I know 
no his authority for the particular sum but Clarendon pretends that the revenue had been 
so well improved, and so wisely managed, that there was money in the exchequer proportion- 
able for the undertaking any noble enterprise ” This is, at the best, strangely hyperbolical 
but, in fact, there was an absolute want of every thing Ship money would have been a still 
more crying sm than it was, if the produce had gone beyond the demands of the state nor was 
this ever imputed to the court This is one of lord Clarendon’s capital mistakes for it leads 
him to speoK of the treaty of Bens ick as a measure that might have been-avoided, and even, 
m one place, to ascribe it to the king’s excessive lenity and aversion to shedding blood , wherein 
ah rd of superhcial wnters have followed him 

* Clarendon State Papers, 11 46 54 Lest it should seem extraordinary that I sometimes 
contradict lord Qarendon on the authonty of his own collection of papers, it may be necessary 
to apprise the reader^ that none of these, antenor to the civil v»ar, had come in his possession 
till he had written thispart of his History 

* The grand jury of Northampton presented ship-mon^ as a grievance But the pnvy 
council wrote to the sheriff, that they would not admit his affected excuses , and if he neglected 
to execute Ure wnt, a quick and exemplary reparation would he required of him Rush 
worth Abr fii 93 

* Rushw Abr in 47 The king writes in the margin of Windebank’s letter, informing him 
orSe>mour’s refusal — “You must needs make him an example, not only by distress, but, d 
it be possible, on information m some court, as Mr Attorney shall ciiilse ” 
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exnected to second the views of the monarch. They felt that the new 
schtme f eovemin;f by proclamations and wnts of ship-money could 
nft and LSTot to be pennanent m England The king reasoned 
more royally, and indeed much better He weU perceived that iMvas 
vain to Lpe for another parliament so constituted as those under the 
Tudors He was ashamed (and that pernicious woman at his side 
would not fad to encourage the sentiment), Aat his brothers of Fi;ance 
and Spam should have achieved a work, which the sovereign of Eng- 
land, though called an absolute king by his courtiers, had scarcely 
begun All mention, therefore, of calling parliament grated on his ear 
The declaration published at the dissolution of the last, that he shouicl 
account it presumption for any to prescribe a time to him for callmg 
parhaments, was meant to e\tend even to his own counsellors He 
rated severely lord-keeper Coventry for a suggestion of this km d He 
came with much reluctance into Wentworth’s proposal of summoning 
one m Ireland, though the supenor control of the crown over parha- 
ments m that kingdom was pointed out to him. “ The king,” says 
Coltington, “ at the end of 1638, will not hear of a parliament , and he 
IS told by a committee of learned men, that there is no other way ” “ 
This repugnance to meet his people, and hts inabdi^ to cany on the 
war by any other methods, produced the ignomimous pacification at 
Berwick. But as the Scots, grown bolder by success, had after this 
tieaty almost thrown off all subjection, and the renewal of the war, 
or loss of the sovereignty over that kingdom, appeared necessary 
alternatives, oicrpowered by the concurrent advice of his council, and 
especially of Strafford, he issued wnts for that which met m April, 
1640 ® They told him that, making tnal once more of the ancient and 
ordinary way, he would leave his people without excuse, if that should 
fail , and have wherew ithal to justify himself to God and the world, if 
he should be forced contrary to his inclinations to use extraordinary 
means, rather than through the peevishness of some factious spmts to 
suffer ins state and government to be lost * 

It has been universally admitted that the parliament which met on 
the T3th of April, 1640, was as favourably disposed towards the king’s 
service, and as little influenced by their many ivrongs, as any man of 
ordinary judgment could expect « But though cautiously abstaining 

^ The kinji hath so rallied tny lard l-ccper. lhat he is now the most pliable man m England, 
and all Noughts of parhaments are qmcc out of bis pate ” CotUngton to Stra/ford, eotli Oct 
163V 'ol 1. p 141 

Vol, 11 p 246 ‘ So by this time,' apowerful writer, “all thoughts of ever having q 
parliament agmn was quite banished so many oppressions bad been set on foot, so many 
Illegal acUons done, that the onl> waj to justify the mischiefs already done was to do that one 

10 redress them, the lawful government 
” . of*! ™ History of Parliament, p rr 

t Clarendon Papers u 8i 

, y's^llcfU'c/c-vder will not fail to observe, that tins is the identical languago 
of Ac famoiu advace imputed to Strafford, Aoiigh used on another occasion 

nei er ^ hoMd iW?.. ''i“" “ 5 ^’ tins parliara-nt “ It could 

nev er uc noped that so many sober and dispassionate men vvould ever meet acam in Aatnlacc 

h. otherSg^Tn Ae?iobli 

twyiiUrrurtvin the reader •Vll Ac pnnopal men who headed the 

their Mibseaucat cntuliira members of this and Ac whole body, so far as 

for I imd.lrv comnanson of 'il^’w ” 5 ' constituted of different elements from thercst 

the long jiatlumcnt^in Ae '" Nalson s Collections, with lhat of 

, im. covenant and Aat seventy three, in the same orcumstan ccs. sat m the 

23 * 
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from any intemperance, so much as to reprove a member for calling 
ship-money an abomination (no very outragcotis expression), they 
sufficiently manifested a determination not to leave their grievances 
unredressed Petitions against the manifold abuses in church and 
state covered their table, Pym, Rudyard, Waller, lord Digby, and 
others more conspicuous afterwards, excited them by vigorous 
speeches, they appointed a committee to confer with the lords, 
according to some precedents of the last reign, on a long list of griev 
ances, divided into ecclesiastical innovations, infringements of the 
propriety of goods, and breaches of the privilege of parliament They 
voted a request of the peers, who. Clarendon says, were more entirely 
at the king’s disposal, that they would begin with the business of 
supply, and not proceed to debate on grievances till aftenvards, to be 
a high breach of privilege.* There is not the smallest reason to doubt 
that they would have insisted on redress in all those particulars, with 
at least as much zeal as any former parliament, and that the king, 
after obtaining his subsidies, would have put an end to their remon- 
strances, as he had done before ^ In order to obtain the supply he 
demanded, namely, twelve subsidies to be paid in three years, which, 
though unusual, was certainly not beyond his exigencies, he offered to 
release his claim to ship-money, m any manner they should point out 
But this the commons indignantly repelled They deemed ship-money 
the great crime of his administration, and the judgment against Mr 
Hampden, the infamy of those who pronounced it Till that judgment 
should be annulled, and those judges punished, the national liberties 
must be as precarious as ever Even if they could hear of a com- 
promise with so flagrant a breach of the constitution, and of purchasing 
their undoubted rights, the doctrine asserted m Mr Hampden’s case 
by the crown laivyers, and adopted by some of the judges, rendered all 
stipulations nugatory The right of taxation had been claimed as an 
absolute prerogative so inherent in the crown, that no act of parlia- 
ment could take it away All foimer statutes, down to the petition of 
right, had been prostrated at the foot of the throne, by what new 
compact were the present parliament to give a sanctity more inviolable 
to their own?'* 

It will be m the recollection of my readers, that while the commons 
were deliberating %vhether to promise any supply before the redress of 


kings convention it Oxford Tlie di(Tercnce» therefore, ^v1s not so much in the men, asm the 
times , the bad administration and bad success of 16 ^ 0 , as welt is the dissolution of the short 
parliament, havinggreatlyaggravitcd the public discontents 

The court had never irgued well of this parliament ‘'The elections,” as lord Northumberland 
writes to lord Leicester at Pins, (Sidney Papers, 11 641 ), “lint ire generally made of 
knights and burgesses m this kingdom, give us cause to fear that the parliament will not sit 
long for suc)i as have dependence upon the court are in divers places refused, and the most 
refractory persons chosen ” 

There are some strange things said by Clarendon of the ignorance of the commons as to the 
value of twelve subsidies, which Hume, who loves to depreciate the knowledge of former 
times, implicitly copies But they cannot be true of that enlightened body, wliatcvcr blunders 
one or two individuals might comnut TIic rate at wluch every man's estate was assessed to a 
subsidy was perfectly notorious and the burden of tsvelve subsidies to be paid In three years, 
was more than the charge of ship money they had been endunng 

^ Toumals Pari Hist Nalson Clarendon 

* 'riic king had long before said, that “ parliaments arc like cats tliey grow curst with 
igc 

^ Sec Mr Waller's speech on Crawley's impeachment Nalson, 11 358 
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he had required , in consequence of which the parliament was a s 
solved next day. Clarendon followed by sevei^ others, has imputed 
treachery in this to Vane, and told us that the king regretted so much 
what h^had done, that he wished, had it been practicable, to recdl 
the parliament after its dissolution This is confirmed, as to Vane, by 
the queen herself, m that interesting narrative which she communicated 
to Madame de Motteville ^ Were it not for such au&orities, seemingly 
independent of each other, yet entirely tallying, I should have deemed 
It more probable that Vane, with whom the solicitor-general Herbert 
had concurred, acted solely by the king's command Charles, who 
ftared and hated all parliaments, had not acquiesced in the scheme of 
calling the present, till there was no other alternative, an insufficient 
supply would liave left him in a more difficult situation than befom, as 
to the use of those extraordinary means, as they were called, which his 
disposition led him to prefer the intention to assail parts of his 
administration more dear to him than ship-money, and especially the 
ecclesiastical novelties, was apparent. Nor can we easily give him 
credit for this alleged regret at the step he had taken, when we read 
the declaration he put forth, charging the commons with entering on 
examination of his government m an insolent and audacious manner, 
traducing his administration of justice, rendering odious his officers 
and ministers of state, and introducing a way of bargaining and con- 
tracting with the king, as if nothing ought to be given him by them 
but what he should purchase either quitting somewhat of his royal 
prerogative, or by diminishing and lessening his revenue (Park Hist 
Rushworth Nalson ) The unconstitutional practice of committing 
to pnson some of the most prominent members, and searching their 
houses for papers, was renewed. And having broken loose again from 
the restraints of law, tlie king’s sanguine temper looked to such a 
tnumpli over the Scots m the coming campaign, as no prudent man 
could think probable 

This dissolution of parliament m May, 1640, appears to have been 
a very fatal crisis for the king’s popularity Those who, with the 
loyalty natural to Englishmen, had willingly ascribed his previous 
niisgoverninent to evil counsels, could not any longer avoid perceiving 

* rilotteville, I 238-278 P Orleans R^v da I’Angleterre tome iii says tlxe 

Laiuc of Vane out lus tc^limony may resolve jtself into the former It is to be observed, that 
the king oflTered to relinquish, brought in 200,000/ a year, and tliat thepro- 
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1 1 5CC DO rt^on Cor imputing treachery to Vane, even if he did not act 

firt I Clarendon 5ay5, he and Hcrhi-rt i>crsuaded the king that the 
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his mortal antipathy to any parliament that should not be as subser* 
vient as the cortes of Castile The necessity of some great change 
became the common theme “ It is impossible,” says lord Northumber- 
land, at that time a courtier, “ that things can long continue in the 
condition they are now in, so general a defection in this kingdom 
hath not been known m the memory of any (June 4, 1640 Sidney 
Papers, 11 654.) 

Several of tliosc who thought most deeply on public affairs now 
entered into a priv Ue communication with the Scots insurgents. It 
seems probable from the well-knowm story of lord SaviUe’s forged 
letter, that there had been very little conne'cion of this kind until the 
present summer > And we may conjecture that during this ominous 
interval, those great projects, which were displayed m the next session, 
acquired consistence and ripeness by secret discussions m the houses 
of the earl of Bedford and lord Saye. The king meanwhile experienced 
aggravated misfortune and ignominy in liis military operations Ship- 
money indeed was enforced with greater rigour than before, several 
sheriffs and the lord mayor of London being prosecuted in the star- 
chamber for neglecting to levy it Some citizens were imprisoned for 
refusing a loan A new imposition was laid on the counties, under the 
name of coat-and-conduct-money, for clothing and defraying the 
travelling charges of the new levies * A state of actual invasion, the 
Scots having p issed the Tweed, might excuse some of these irregulan- 
ties, if It could have been forgotten that the war itself was produced by 
the king^s impolicy, and if the nation had not been prone to see fnends 
and deliverers rather than enemies in the Scottish anny They were 
at the best indeed, troublesome and expensive guests to the northern 
counties, which they occupied, but the cost of their visit was justly 
laid at the king’s door Various arbitrary resources having been 
suggested m the council, and abandoned as inefficient and impractica- 
ble, such as the seizing the merchants’ bullion in the mint, or issuing a 
debased com , the unhappy king adopted the hopeless scheme of con- 
vening a great council of all the peers at York, as the only alternative 
of a parliament ® It was foreseen that this assembly would only advise 
the king to meet his people m a legal way The public voice could no 
longer be suppicssed The citizens of London presented a petition to 
the king, complaining of gnevances, and asking for a parliament 
This was speedily followed by one signed by twelve peers of popular 

r A late wnter has spoken of this celebrated letter, as resting on very questionable authority 
Lingard, X 43 It is however mentioned as a known fact by several contemporary writers, 
and particularly by the carl of Manchester, in his unpublished Memorials, from which Nalson 
has made extracts and who could neither be mistaken, nor liave any apparent motive, m this 
pnvate narrative, to deceive Nalson, 11 427 

* Rymer xx 432 Riishworth, 111 163 , &c Nalson i 389 , S.c 

* Lord Clarendon seems not to have well understood the secret of this Great Council, and 
supposes It to have been suggested by those who wished for a parliament whereas the Hard- 
wickq Papers show the contrary P 116 &. 118 His notions about the facility of composmg 
the public discontent are strangely mistaken — “ Without doubt,” he says, “that lire at that 
tune, which did shortly after bum the whole kingdom, might have been covered under a 
bushel ’ But the whole of this introductory book of his History abounds with proofs that ho 
had partly forgotten, partly never known, the state of Engbnd before the opening of the long 
parliament In fact the disaffection, or at least discontent, had proceeded so far in 1640, that 
no human skdl could have averted a great part of the consequences But Clarendon’s par- 
tiality to the king, and to some of his advisers, leads him to see in every event particular causes, 
or an over rulmg destiny rather than the sure operation of impohcy ann misgovemment 
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t, , Thf. inrri-? -issembled at York almost unanimously con- 

cun?d m the same advice, to which die king, after some 
pave his assent They had more difficulty in bringing about a settle- 
ment with the Scots the English 

had alreadvmade an inglonous retreat, and even btrattora, tnougn 
o^sionaSTgamst a treaty, did not venture to advise an engage- 
menta Th^ majority of the peers however overiuled all opposition , 
and m the alarming posture of his affairs, Charles had no resource but 
the dishonourable pacification of Ripon ^ Anticipating the desertion 
of some who had partaken in his councils, and conscious that others 
would more stand in need of his support than be capable of affoiding 
any, he aw iiied in feaiful suspense the meeting of pailiament 
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IROM THE MEETING OF THE LONG PARLr\TiIENT TO THE 
BEGINNING OF THE CIVIL WAR 
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359-398 


We are now arnved at that momentous penod m our history which no 
Englishman ever regards without interest, and few without prejudice , 
the period, from which the factions of modern times trace their diver- 
gence , which, after the lapse of almost two centunes, still calls fortl 
the wann emotions of party-spint, and affords a test of pohti at 
pnnciplcs , at that famous parliament, the theme of so much eulogj 
and of so much reproach , that synod ol inflevible patnots witli si me 
that conclaie of traitorous rebels with otheis , that assembly, ive may 
more truly say, of unequal virtue and chequered fame, which, after 
having acquired a higher claim to our gratitude, and effected more for 


I v,crc Hertford, Bedford, Eisex, WarnicJ., Pagel. Wurlorr, Saye, Brook, Kimbolton, 
basillcj Miilgia\e Bolingbrokc Nalson, 436, 437 j . > , 

f fhis apiieats fconv Ac minulcs of ihe council (Hardwicke Papers), and contradicts he 
mranion opuuon Lord Comeay s disaster at Newbum was by no means surprising tlie 
", been lately pressed into service, were perfectly mutinous , some regi- 
niurdcred uieir ofliccrs on the road Rymer, 414 425 
caun^l'^r Rc- Contain much interesting infomntion about the 

roiSbolh' f'=^«doncollecUo.ifor some curious letters, wiA marginal 

iHltled not now, with Ae city, are to be 

that Ae derL ^ ^Y'O'^obank wntes to him in another, (Oct 16 1640,) 

last assemhlv on I < 3 . house ofparharocnt had come to demand the journal lioolt of th. 
into comnmnd, be (W'liidebank) hid 

into B ^37 
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our liberties, than any that had gone before or that has followed, 
ended by subverting the constitution it had strengthened, and by 
sinking in its decrepitude, and amidst pubhc contempt, beneath a 
usurper it had blindly elevated to power It seems agreeable to our 
plan, first to bring together those admirable provisions by which tius 
parliament restored and consohdated the shattered fabric of our 
constitution, before we advert to its measures of more equivocal 
benefit, or its fatal errors , an arrangement not very remote from that 
of mere chronology, since the former were chiefly completed ivithin the 
first nine months of its session, before the king’s journey to Scotland in 
the summer of 1641 

It must, I think, be admitted by every one who concurs in the 
representation given in this work, and especially in the last chapter, oi 
the practical state of our government, that some new securities of a 
more powerful efficacy than any which the existing laws held forth 
were absolutely indispensable for the preservation of English liberties 
and privileges These, however sacred in name, however venerable by 
prescription, had been so repeatedly transgressed, that to obtain their 
confirmation, as had been done in the petition of right, and that as the 
price of large subsidies, would but expose the commons to the secret 
dension of the court. The k^ng, by levying ship-money in contraven- 
tion of his assent to that petition, and by other marks of msincenty, 
had given too just cause for suspicion that though very conscientious in 
his way, he had a fund of casuistry at command that would always 
release him from any obligation to respect the laws Again, to punish 
delinquent ministers was a necessary piece of justice , but who could 
expect that any such retribution would deter ambitious and intrepid 
men from the splendid lures of power ? Whoever, therefore, came to 
the parliament of November 1640, with serious and steady purposes for 
the public weal, and most, I believe, except mere courtiers, entertained 
such* purposes according to the measure of their capacities and 
energies, must have looked to some essential change in the balance ot 
government, some important hmitations of royal authority, as the 
pnmary object of his attendance 

Nothing could be more obvious than that the excesses of the late un- 
happy times had chiefly ongmated m the long intermission of parlia- 
ments No laivyer would have dared to suggest ship-money with the 
terrors of a house of commons before his eyes But the king’s known 
resolution to govern ivithout parliaments gave bad men more confidence 
of impunity This resolution was not likely to be shaken by the unpalat- 
able chastisement of his servants and redress of abuses, on which the 
present parhament was about to enter A statute as old as the reign 
of Edward III had already provided, tliat parliaments should be held 
“every year, or oftener, if need be"* But this enactment had in no 
age been respected. It was certain that in the present temper of 
the a^mistration, a law simply enacting that the interval between 
parliaments should never exceed three years, would prove wholly 
ineffectuaL In the famous act therefore for tnennial parliaments, the 

' 4 E III c 14 It appears by the Journals, 30th Dec 1640, that the Tnennial Bill was 
onginally for the yearly holding of parliaments It seems to have been altered in the comniit 
tee at least we find the title changed, Jan 19 
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first fruits of the commons’ laudable zeal for reformation, such pro 
5.smns were introduced as grated harshly on the _ears_of_diose who 


Sued Ae roS prerogabvl above the liberties of the subject but 
wthout which the act itself might have been dispensed with. Every 
uarliainent was to be ipso facto dissolved at the expiration of three 
years from the first day of its session, unless actually sitting at the 
time, and, in that case, at its first adjournment or prorogation The 
chancellor or keeper of the great seal was to be sworn to issue wits for 
a new parliament within three years from the dissolution of the last, 
under pain of disability to hold his office, and further punishment j .in 
case ot his failure to comply with this provision, the peers were 
enabled and enjoined to meet at Westminster, and to issue writs to 
the sheriffs the shenffs themselves, should the peers not fuliil this 
duty were to cause elections to be duly made , and in their default, at 
a prescribed time the electors themselves were to proceed to choose 
their representatives No future parhament was to be dissolved 
or adjourned witliout its own consent, in less than fifty days from the 
opening of its session It is more reasonable to doubt whether even 
these provisions would have afforded an adequate secunty for the* 
periodical assembling of parliament, whether the supine and courtier- 
hke character of the peers, the want of concert and energy in the 
electors themselves, would not have enabled the government to set the 
statute at nought, than to censure them as derogatory to the reasonable 
prerogative and dignity of the crown To this important bill the king, 
with some apparent unwillingness, gave his assent (Pari Hist 702 
717 Stat 16 Car i c i) It effected, indeed, a strange revolution in 
the system of his government The nation set a due value on this 
admirable statute, the passing of which they welcomed with bonfires 
and every mark of joy 

After laying this solid foundation for the maintenance of such laws 
as they might deem necessary, the house of commons proceeded to 
cut away the more flagrant and recent usurpations of the crown. 
They passed a bill declanng ship-money illegal, and annulling the 
judgment of the exchequer chamber against Mr Hampden (C 14.) 
They put an end to another contested prerogative, which, though 
incapable of vindication on any legal authority, had more support from 
a usage of fourscore years, the levying of customs onmeichandise In 
an act granting the king tonnage and poundage, it is “ declared and 
enacted that it is and hath been the ancient right of tlie subjects of 
ihis realm, that no subsidy, custom, impost, or other chaige whatsoever, 
aught or may be laid or imposed upon any merchandise exported or 
imported by subjects, denizens or aliens, without common consent in 
parhament This is tlie last statute that has been found necessary to 
restrain the crown from arbitrary taxation, and may be deemed the 
complment of tliose numerous provisions which the virtue of ancient 
times had extorted from the first and third Eduards 

of' AvA tijidprofcssea, m lord keeper Finch’s speech on opening the parhament 

“‘1 poundage dc facto, without claiining it as a 
rcii.n PojL HbU eaa S^Ung it to him from the commencement of his 

Kuacr. « m3 r H^Sraves CoUeciion of Law Uracts, p toj , and 

VaiUament called the f^jl^e^rs «spcct to impouuons on merchandise Ac long 
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Yet these acts were hardly so indispensable, nor wrought so essential 
a change m the character of our monarchy, as that which abolished 
the star-chamber Though it was evident how little the statute of 
Henry VII could bear out that overweening power it had smce 
arrogated, though the statute-book and paihamentary records of the 
best ages were rrefragable testimonies against its usurpations , yet 
the course of precedents under the Tudor and Stuart families was so 
invariable, that nothing moie was at first intended than a bill to 
regulate that tribunal A suggestion, thrown out, as Clarendon informs 
us, by one not at all connected with the more ardent reformeis, led to 
the substitution of a bill for taking it altogether away ‘ This abrogates 
all exercise of jurisdiction, properly so called, whether of a civil or 
criminal nature, by the pnvy-council, as well as the star-chamber 
The power of examining and committing persons charged with offences 
is by no means taken away , but, with a retrospect to the language held 
by the judges and crown laivyers in some cases that have been 
mentioned, it is enacted, that every person committed by the council 
or any of them, or by the king^s special command, may have his wnt of 
habeas corpus , in the return to which, the officer in whose custody he 
is shall certify the true cause of his commitment, which the court, 
from whence the writ has issued, shall within three days examine, m 
order to see whether the cause thus certified appear to be just and 
legal or not, and do justice accordingly by delivering, bailing, or 
remanding the party Thus fell the great court of star-chamber , and 
with It, the whole irregular and arbitrary practice of government, that 
had for several centuries so thwarted the operation and obscured the 
light of our free constitution, that many have been prone to deny the 
existence of those liberties which they found so often infringed, and to 
mistake the violations of law for its standard 

With the court of Star-chamber perished that of the high commission, 
a younger birth of tyranny, but perhaps even more hateful, from the 
peculiar irritation of the times It had stretched its authonty beyond 
the tenor of the act of Elizabeth, whereby it had been created, and 
which limits Its competence to the correction of ecclesiastical offences, 
according to the known boundaries of ecclesiastical junsdiction, 
assuming a right, not only to imprison, but to fine the laity, which was 
generally reckoned illegal “ The statute repealing that of Elizabeth, 
under which the high commission existed, proceeds to take away from 
the ecclesiastical courts all power of inflicting temporal penalties, m 
tenns so large, and doubtless not inadvertently employed, as to render 


1 i6 Car I c. 10 The abolition of the star chamber was first moved Mar Jth, 1641, by 
lord Andover, in the house of lords, to which he had been called by wnt Both he and his 
father, the earl of Berkshire, were zealous royalists during the subsequent war Pari Hist 
722 But he is not, I presume, the person to whom Clarendon alludes This author insmuates 
that the act for taking away the star chamber passed both houses without suffiaent deliberation, 
and that the peers did not venture to make any opposition wliereas there were two confer- 
ences betiveen the houses on the subject, and several amendments and provisos made bv 
the lords, and agreed by the commons Scarce any bill, durmg this session, received so much 
.attention. The king made some difficulty about assentmg Jo the bills taking away the star- 
jdiamber and high commission courts but soon gave way,^ Park Hist 853 

’,Tpke hJ6 strongly argued the illegahty of fining mnd imprisoning by the high commis- 
sioi 4th Inso 324 And he omitted this power in, a commission he drew, " leavmg us " says 
bishop Williams “nothing but the old rusty sworf of the church ercomniumcation ' Cahba, 
p. 103 >. rr^^^ ’aken tq -estore this authority ^n the reign of Charles 


t 
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abuses which hijd provoked do 

“a‘S? clilise'^m the acVthat abolished the star-chamber was 
sufficient to annihilate the arbitrary junsdiction of several other 
irrecnilar tnbunals, grown out of the despotic temper of the Tudor 
dynasty —the court of the president and council of the North long 
obnoxious to the common laivyers, and lately the sphere of Strafford s 
tyrannical arrogance/ the court of the president and council of Wales 
and the Welsh marches, which had pretended, as before mentioned, 
to a jurisdiction over the adjacent counties of Salop, Worcester, 
Hereford and Gloucester , wth those of the duchy of Lancaster and 
county palatine of Chester These, under various pretexts, had 
usurped so extensive n co^niStUicc zis to deprive one tliird of Englnnd 
of the pnvileges of the common law The junsdiction, however, of the 
two latter courts in matters touching the king’s pnvate estate has not 
been taken away by the statute Another act afforded remedy for 
some abuses m the stannary courts of Cornwall and Devon (C 15 ) 
Others retrenched the vexatious prerogative of purveyance, and took 
away that of compulsory knighthood (C 19 20 ) And one of greater 
importance put an end to a fruitful source of oppression and complaint, 
by determining for ever the extent of royal forests, according to their 
boundaries in the twentieth year of James, annulling all the perambula- 
tions and inquests by which they had subsequently been enlarged- 
(Carolus 16 ) 

I must here reckon, among the beneficial acts of this parliament, one 
that passed some months afterwards, after the king’s return from Scot- 
land, and perhaps the only measure of that second period on which we 
can bestow unmixed commendation. The delays and uncertainties of 
raising troops by voluntary enlistment, to which the tempei of the 
English nation, pacific though intrepid, and impatient of the stnet 
control of martial law, gave small encouragement, had led to the usacre 
of pressing soldiers for the service, whether m Ireland, or on foreign 
expeditions This prerogative seeming dangerous and oppressive, as 
well as of dubious legality, it is recited in the preamble of an act 
empowering the king to levy troops by this compulsory method for the 
special exigency of the Irish rebellion, that “ by tlie laws of this realm, 
none of his majesty’s subjects ought to be impressed or compelled to 
go out of his country to serve as a soldier in the wars, except m case of 
necessity of the sudden coming m of strange enemies into the kin^^dom, 
or except they be othenvise bound by the tenure of their lands or pos- 
sessions ’’ (C 28) The king, in a speech from the throne, ad\ erted 
to this biU while passing through the houses, as an invasion of his pre- 
rogative This notice of a parliamentary proceeding the commons 
resented as a breach of their privilege , and having obtained the con- 
sent 01 the lords to a joint remonstrance, the king, who was in no state 

IS Ckurmnn of the committee which brought in the bill for 
‘^is to the lords /he allud^ to the 
ent with that of hu. History 
did say m one or two plaees 
Moutiinocru s case 
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to maintain his objection, gave his assent to the bill In the reigns of 
Elizabeth and James, we have seen frequent instances of the crown’s 
interference as to matters debated in parliament But from the time 
of the long parliament, the law of pnvilege, m this respect, has stood 
on an unshaken basis * 

These arc the principal statutes which we owe to this parliament 
They give occasion to two rcmarlcs of no slight importance. In the 
first place, it will appear on comparing them with our ancient laws and 
history, that they made scarce any inatenal change in our constitution, 
such as It had been established and recognised under the house of 
Plantagenet the law for triennial parliaments even receded from those 
unrepealed provisions of the reign of Edward III , that they sliould be 
assembled annually The court of star-chamber, if it could be said to 
have a legal jurisdiction, traced it only to the Tudor period , its recent 
e\cesscs were diametrically opposed to the existing laws, and the 
protestations of ancient parliaments Ihe court of ecclesiastical com- 
mission was an off-set of the royal supremacy, established at the 
Reformation Tlie impositions on merchandise were both plainly 
illegal, and of no long usage That of sliip-money was flagrantly, and 
by universal confession, a strain of arbitrary power without pretext of 
right Tluts, til by far the greater part of the enactments of 1641, the 
monarchy lost nothing that it had anciently possessed, and the 
balance of our constitution might seem rather to have been restored 
to Its former equipoise, than to have undergone any fresh change 

But those common liberties of England which our forefathers had, 
with such commendable perseverance, extorted fiom the grasp of 
power, though by no means so merely theoretical and nugatory m 
effect as some would insinuate, were yet very precarious in the best 
periods, neither well defined, nor exempt from anomalous exceptions, 
or from occasional infringements Some of them, such as the statute 
for annual sessions of parliament, had gone into disuse Those that 
were most evident, could not be enforced , and the new tribunals that, 
whether by law or usurpation, had re ircd their heads over the people, 
had made almost all public and personal rights dependent on their 
aibitrary will It was necessary, therefore, to infuse new blood into 
the languid frame, and so to renovate our ancient constitution that the 
present era should seem almost a new birth of liberty Such was the 
aim, especially, of those provisions which placed the return of parlia- 
ments at fixed intervals, beyond the power of the crown to elude. It 
was hoped that by their means, so long as a sense of public spint 
should exist in the nation (and beyond that time it is vain to think ot 
liberty), no prince, however able and ambitious, could be free from 
restraint for more than three years , an interval too short for the com- 
pletion of arbitrary projects, and which few ministers would venture to 
employ in such a manner as might e.xpose them to the future wrath ot 
parliament 

It IS to be observed, in the second place, that by these salutary 

1 Journals, i6th Dec Far! Hist. ^8 Nalson, 750 It is lematkable that Clarendon, who 
Is sufficiently jealous of all that he thought eiicroachincnt m the commons, does not censure 
their explicit assertion of tlus privilege He lays the blame ol the king’s interference on St 
John’s advice which is very improbable 
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^e£^nctlons. ajd sSh^^ly 

SSs*^ wcieTtncSy necess^Jy for the preservation of 

pemaps, were sLuv-i y 4ther from 1641, than any other epoch, 

fhaMve m"ay dite ’theif full legal establishment That single statute 
winch abolished the star-chamber gave every man a secunty which no 
"enac^nt could have afforded, and 

essentially impair Though the reigns of the two latter Sti^mts 
accordingly, are justly obnoxious, and ^\ere marked by several lUegal 
measures^ yet, whether we consider the number and niagnitude of their 
transgressions of law, or the practical oppression of their government, 
these pnnees fell very short of the despotism that had been exercised, 
either under the Tudors, or the two first of their o\vn family 

From this survey of the good works of the long parliament, we must 
turn our eyes with equal indifference to the opposite picture of its 
errors and offences , faults which, though the mischiefs they produced 
were chiefly temporary, have yet served to obhterate from the recollec- 
lon of too many the permanent blessings we have inherited through 
Its exertions In reflecting on the events which so soon clouded a 
scene of glory, we ought to learn the dangers that attend all revolu- 
tionary crises, however justifiable or necessary , and that, even when 
postenty may have cause to rejoice in the ultimate result, the existing 
generation arc seldom compensated for their present loss of tranquillity 
The \cry enemies of this parliament confess, that they met m Novem- 
ber 1640 with almost unmingled zeal for the public good, and with 
loyal attachment to the crown They were the chosen representatives 
of the commons of England, in an age more eminent for steady and 
scrupulous conscientiousness in private hfe, than any, perhaps, that 
had gone before or has followed , not the demagogues or adventurers 
of transient popularity, but men -well-born and wealthy, than whom 
there could perhaps never be assembled five hundred more adequate 
to redress the grievances, or to fix the laws of a great nation But 
they were misled by the excess of two passions, both just and natural 
in the circumstances wherein they found themselves, resentment and 
distrust, passions eminently contagious, and irresistible when they 
.eize on the zeal and credulity of a popular assembly The one 
Dctra>cd them into a measure certainly severe and sanguinary and in 
t e ejes of posterity exposed to greater reproach than it deserved the 
attainder of lord Strafford, and some other proceedings of too rnuch 

a colour to all their resolutions, and a<^gra. 

sS.'™*' '*■' “0 

Those who know the conduct and character of the earl of Stmffbrrl 
m itlfn/ outr 4 eous traLgSS 
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hts own creatures (for most of the court were openly or in covert his 
enemies),' ardently desired , yet which the king’s favour and his own 
commanding genius must have rendered a doubtful enterpnse He 
came to London, not unconscious of the danger, by his master’s direct 
injunctions The first days of the session were cntical , and any 
vacillation or delay in the commons might probably have given time 
for some strong exertion of power to frustrate their designs We must 
therefore consider the bold suggestion of Pym, to carry up to the lords 
an impeachment for high treason against Strafford, not only as a mas- 
ter-stroke of that policy ivhich is fittest for revolutions, but as justifiable 
by the circumstances wherein they stood Nothing short of a commit- 
ment to the Tower would have broken the spell that so many years of 
arbitrary dominion had been working It was dissipated in the instant 
that the people saw him in the hands of the usher of the black rod , 
and with his power fell also that of his master , so that Charles, from 
the very hour of Strafford’s impeachment, never once ventured to 
resume the high tone of command congenial to his disposition, or to 
speak to the commons but as one complaining of a superior force “ 

The articles of Strafford’s impeachment relate pnncipally to his con- 

1 “A greater and more unnersal hatred,” says Northumberland m a letter to Leicester, 
Nov 13, 1640 (Sidney Papers, ii 663 ) “was never contracted by any person than he has 
drawn upon himself He is not at all dejected, but believes confidently to clear lumsclf in the 
opinion of all equal and indifferent minded hearers, when he shall come to make his defence 
Ine king is m such a straight that I do not know how he will possibly avoid, withou endan 
genng the loss of the whole kingdom, the giving way to the remove of divers persons, as well 
as other things that will be demanded by the parliament After they have done questioning 
some of the great ones, they intend to endeavour the displacing of Jermyn, Newcastle, and 
Walter Montague ” 

’ Clarendon, 1 305 Not one opposed the resolution to impeach the lord lieutenant, save that 
Falkland suggested the appointment of a committee, as more suitable to the gravity of their 
proceedings But Pym frankly answered that thisavould ruin all since Strafford would doubt 
fess obtain a dissolution of theparliamcnt, unless they could shut him out from access to the king 

The Letters of Robert Baillie, Principal of the University of Glasgow (two vols Edinburgh, 
1775 ) abound wth cunous information as to this period, and for several subsequent years 
Bailhc was one of the Scots commissioners deputed to London at the end of 1640, and took an 
active share in promoting the destruction of episcopacy His correspondence breathes all the 
narrow and exclusive bigotry of the presbytenan school 1 he following passage is so interest- 
ing, that, notwithstanding its length, it may find a place place here — 

"The lieutenant of Ireland came but on Monday to town late on Tuesday rested, on Wed 
nesday came to parliament, but ere night ho was caged Intolerable pnde and oppression cnes 
to Heaven for a vengeance. The lower house closed their doors the speaker kept the keys 
till the accusation was roiicludcd Thereafter Mr Pym went up, with a number at his 
back to the higher house and, in a pretty short speech, did, in the name of the lower house, 
and in the name of the commons of all England, accuse Thomas carl of Strafford, lord lieu 
tenant of Ireland, of high treason and required his person to be arrested till probation might 
be heard so Mr Pjm and his back were removed The lords began to consult on that 
strange and unexjiected motion TTie word goes in haste to the lord lieutenant, where 
he was with the king with speed he comes to the house he calls rudely at the 
door James Maxwell, keeper of the black rod opens his lordship, with a proud glooming 
countenance, makes towards his place at the board head but at once many bid liim void 
the house so he is forced in confusion, to go to the door till he was called After consultaUon, 
being called in, he stands, but is commanded to kneel and on his knees to hear the sentence 
Being on his knees he is delis ered to the keeper of the black rod, to be prisoner till he ivas 
cleared of these crimes the house of commons had cliarged him with He offered to speak, 
but was commanded to be gone without a word In the outer room, James Maxwell required 
him, as prisoner, to deliver his sword When he had got it, he cnes with a loud voice for his 
man to carry my lord lieutenant’s sword T his done he makes through a number of people 
towards his coach all gaaing, no man capping to him, before whom, that morning, the 
sreatest of England would have stood discovered all crying, ‘What is the matter!' He 
said, * A small matter, I warrant you ’ TTiey replied, ‘ Yes, indeed, high treason is a small 
matter ' Coming to the place where he expected his coach, it was not there so he behoved to 
return that same way, through a world of ganng people When at last he had found his 
coach, and was entering, James Maxw ell told him, ‘Your 'otdship is my prisoner, and must go 
m mj coach , and so he behoved to do ” P aiy 
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ever when the managers came to state and substantiate their artici 
of accusation, though some were satisfied that there was enough'to 
^^arrant the severest judgment, yet it appeared to 
men that, even supposing the evidence as to all of 
convincing, they could not, except through a dangerous latitude of con- 
struction, be aggravated into treason The law of England is silent as 
to conspiracies against itself St John and Maynard stnig^ed in vain 
to prove that a scheme to overturn the fundamental laws, and to govern 
by a standing army, though as infamous as any treason, could be 
brought within the statute of Edward III , as a compassing of the 
king’s death Nor, in fact, was there any conclusive evidence against 
Strafford of such a design The famous words imputed to him by sir 
Henry Vane, though there can be little reason to question that some 
such were spoken, seem too imperfectly reported,® as well as uttered 
too much in the heat of passion, to furnish a substantive accusation , 
and I should rather found my conviction of Strafford’s systematic hos- 
tility to our fundamental laws on his correspondence since brought to 
liglit, as w cll as on his general conduct in administration, than on any 
o\ ert acts proved on his impeachment. The presumption of history, 

1 The Inal of Strafford is best to be read m Rushworth or Nalson The account m the 
new cdiUon of the Stale Tnals, I know not whence taken, is curious, as coming from an eye 
w ilncss, though \ cr> partial to the prisoner but it can hardly be so accurate as the other 
Ills famous pcromion was prmled at the lime in a loose sheet It is in the Somers Tracts 
Many of the cliarges seem to have been sufficiently proied, and would undoubtedly justify a 
seicrc sentence onan impeachment fornusdemeanours It was not pretended by the managers, 
Jut more than two or three of them amounted to treason but it is the unquestionable right 
of the commons to blend offences of a different degree in an impeachment 
It has been usiullj said that the commons had recourse to the bill of the attainder, because 
they found it impossible to support the impeachment for treason But St John positively 
domes that It was intended to avoid the judicial mode of proceeding Nalson u 162 And 
what IS stronger, the lords themselves voted upon the articles judicially, and not as if they 
were cnacun- a Icgi dative measure As to the famous proviso in the bill of attainder, that 
the judges should daermme notjiing to be treason, by virtue of this bill, which they would 
^ treason olhenvise, (on which Hume and many others have relied, to 
inov. the consciousness of parliament tlut the measure was not warranted by the e\istmgla\v,l 

Older to quiet tlie apprehensions of some among the peers, 
and were astonished to find that thei^ 
^ could be turned into treason against h\m 

Brutol evidence of Northumberland and 
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to whose mirror the scattered rays of moral evidence converge, may be 
irresistible, when the legal inference from insulated actions is not only 
technically, but substantially, inconclusive Yet we are not to suppose 
that the charges against this minister appeared so evidently to fall short 
of high treason, according to the apprehension of that age, as in later 
times, has usually been taken for granted Accustomed to the unjust 
veidicts obtained in cases of treason by the court, the statute of Edward 
having been perpetually stretched by constructive interpretations, nei 
ther the people nor the laivyers annexed a definite sense to that crime. 
The judges themselves, on a solemn reference by the house of lords for 
their opinion, whether some of the articles charged against Strafford 
amounted to treason, answered unanimously, that upon all which their 
lordships had voted to be proved, it was their opinion the earl of Strafford 
did deserve to undergo the pains and pen^ties of high treason by 
law ^ And, as an apology, at least, for this judicial opinion, it may be 
remarked, that the fifteenth article of the impeachment, charging him 
with raising money by his own authority, and quartenng troops on the 
people of Ireland, in order to compel their obedience to his unlawful 
requisitions (upon which, and one other article, not on the whole mat- 
ter, the peers voted him guilty) does at least approach very nearly, if 
we may not say more, to a substantive treason ivithin the statute of 
Edward III , as a levying war against the king — even without reference 
to some Insh acts of parliament upon which the managers of the 
impeachment relied It cannot be extravagant to assert that if the 
colonel of a regiment were to issue an order commanding the inhabit- 
ants of the district where it is quartered to contnbute certain sums of 
money, and were to compel the payment by quartenng troops on the 
houses of those who refused, m a general and systematic manner, he 
would, according to a warrantable construction or the statutes, be 
guilty of the treason called levying war on the king , and that, if we 
could imagine him to do this by an order from the piivy-council or the 
war-office, the case would not be at all altered On the other hand, a 
single act of such violence might be (in technical language) trespass, 
misdemeanour, or felony, according to circumstances , but would want 
the generality, which, as the statute has been construed, determines its 
character to be treason It is however manifest, that Strafford’s actual 
enfoi cement of his order, by quartering soldiers, was not by any means 
proved to be so frequently done, as to bring it within the hne of treason, 
and the evidence is also open to every sort of legal objection But in 
that age, the rules of evidence, so scrupulously defined since, were 
either very imperfectly recognised, or continually transgressed If 
then Strafford could be brought within the letter of the law, and was 
also deserving of death for his misdeeds towards the commonwealth, it 
might be thought enough to justify his condemnation, although he had 

1 Lords’ Journals, May 6 Pari Hist 757 This opinion of the judges, wluch is not 
mentioned bj Clarendon, Hume, and otlicr common histonans, seems to have cost Strafford 
his iiie It was relied on by some bishops, especially Usher, whom Charles consulted whether 
he should pass the bill of attainder, though Clarendon puts much worse casmstry into the 
mouth of Wilhams. Parr s Life of Usher, p 45 Hacket’s Life of Williams, p 160 Juxon 
IS said to havestood alone among file bishops, in advising the km" to follow his consaence 
Clarendon, mdeed, does not menuon this though he glances at Usher with some reproach, 
p 431 , but the story is as old as the Icon Basiiute, ir which it is alluded to 
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attainder a^ffenerosity which the crown had never shown in any 

by^SeSel. passing a b,U to rebave tas children 

from the penalties of forfeiture and corruption of blood 

" It is undoubtedly a very important problem in political ethics, 
whether great offences against the commonwealth may not justly incur 
the penal^ of death by a retrospective act of the l^islature, which a 
tribunal restrained by knoivn laws is not competent to inflict Bfl s of 
attainder had been by no means uncommon in England, especially 
under Henry VIII , but generally when the crime charged might have 
been equally punished by law They are less dangerous than to stretch 
the boundaries of a statute by arbitrary construction Nor do they 
seem to differ at all in principle from those bills of pains and penalties, 
which in times of comparative moderation and tranquillity, have some- 
times been thought necessary to visit some unforeseen and anomalous 
transgression beyond the reach of our penal code There are many, 
indeed, whose system absolutely rejects all such retrospective punish- 
ment, either from the danger of giving too much scope to vindictive 
passion, or on some more abstract principle of justice Those who 
may incline to admit that the morixl competence of the sovereign 
power to secure itself by the punishment of a heinous offender, even 
without the previous warning of law, is not to be denied, except by 
reasoning, which would shake the foundation of its right to inflict 
punishment m any case, will still be sensible of the mischief which any 
departure from stable rules, under the influence of the most pubhc- 


1 The names of llie fifty nine members of the commons, who voted against the bill ot 


agai 

attainder, and which were placarded as Strafibrdians, may be found in the Parliamentary 


History, and scscral other books It is remarkable that few of them svero dLStinguishcd 
persons none so much so as Selden whose whole parliamentary career, notwithstanding the 
UiniJity not scry fairly imputed to him, was eminently honourable and independent But we 
look m vtin for Hyde, balkland, Colcpeppcr, or Palmer Hie first, probably, did not vote 
the others may hate been in the majority of 204, by whom the bill was passed Indeed, I 
bate seen a MS account of the debate, where Falkland and Coiepepper appear to have both 
spoken for it As to tlic lords, we luve, so far as I know, no list of the nineteen who acquitted 


, r ; J iu,c,su lar US t Know, no list 01 me nineteen wno acquitted 

blraffotd It did not comprehend Hertford Bristol, or Holland, who were absent (Nalsoii, 
316 ), nor any of the popish lords, whether through fear or any private influence Lord Clare. 


316 Lnorany cl the popish lords, whether through fear or any private influence Lord Clare, 
ais broinw m law, and lord Saville, a man of ilic most changeable character were his pro 
mnent adtocales dunng the tml though Bristol, Hertford, and even Saye desired to have 
had his life spared (Baillie, 243 247 271 292 ) , and the earl of Bedford, according to Claren- 
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spinted zeal, is likely to produce. The attainder of Strafford could not 
DC justifiable, unless it were necessary , nor necessary, if a lighter 
penalty would have been sufficient for the public security 
This therefore becomes a preliminary question, upon which the 
whole mainly turns It is one which does not seem to admit of a 
demonstrative answer , but with which we can perhaps deal better 
than those who lived at that time Their distrust of the king, theit 
apprehension that nothing less than the delinquent minister’s death 
could ensure them from his return to power, rendered the leaders of 
parliament obstinate against any proposition of a mitigated penalty 
Nor can it be denied that there are several instances in history, 
where the favourites of monarchs, after a transient exile or imprison 
ment, have returned, on some fresh wave of fortune, to mock or avenge 
themselves upon their adveisaries Yet the prosperous condition of 
the popular party, which nothing but intemperate passion was likely to 
impair, rendered this contingency by no means probable , and it is 
against probable dangers that nations should take precautions, without 
aiming at more complete security than the baffling uncertainties of 
events will permit Such was Strafford's unpopularity , that he could 
never have gamed any sympathy, but by the harshness of his condem- 
nation, and the magnanimity it enabled him to display These have 
half redeemed his forfeit fame, and misled a generous postenty It 
was agreed on all hands that any punishment which the law could 
award to the highest misdemeanours, duly proved on impeachment, 
must be justly inflicted “ I am still the same,” said lord Digby, in his 
famous speech against the bill of attainder, “m my opinions and 
affections, as unto the earl of Strafford , I confidently believe him to 
be the most dangerous minister, the most insupportable to free subjects 
that can be characteied I believe him to be still that grand apostate 
to the commonwealth, who must not expect to be pardoned in this 
world till he be dispatched to the other And yet, let me tell you, Mr 
Speaker, my hand must not be to that despatch ” (Pari Hist ii 750 ) 
These sentiments, whatever we may think of the sincenty of him who 
uttered them, were common to many of those who desired most 
ardently to see that uniform course of known law, which neither the 
couit's lust of power nor the clamorous indignation of a popular 
assembly might turn aside The king, whose conscience was so deeply 
wounded by his acquiescence in this minister’s death, would gladly 
have assented to a bill inflicting the penalty of perpetual banishment , 
and this, accompanied, as it ought to have been, by degradation fiom 
the rank for which he had sold his mtegnty, would surely have exhi- 
bited to Europe an example sufficiently conspicuous of just retnbution. 
Though nothing perhaps could have restored a tolerable degree of 
confidence between Charles and the parliament, it is certain that his 
resentment and aversion were much aggravated by the painful com- 
pulsion they had put on him, and that the schism among the constitu- 
tional party began from this, among other causes, to grow more sensible, 
tiU It terminated in civil war * 

1 See some judicious remarks on this by May, p , who generally shows a good deal of 
impartiality at this penod of history The violence of individuals, espeaally when of consider- 
ahle note, deserves to be remarked, as cha>^cnstic of the temper that influenced tne house 
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pavin'^tho forfeit of his offences against VMlnw 

hfe They >»ho grasp at arbitrary power, they who make their ' 

cimens tremble before them, they who ^tifya 
humiliation and servitude of ma^nd, have ^ways ^ 

stake , and the more invidious and intolerable h^ been their Pre-e^ 
nence, their fall has been more destructive, and their punishment more 
exemplary Something beyond the retirement or the disi^sm ot such 
ministers has seemed necessary to ‘‘absolve the gods, and fuimsh 
history wth an awful lesson of retnbuUon. The spontaneous mstinct 
of nature has called for the axe and the gibbet against such capital 
dehnquents If then we blame, m some measure, the sentence agaiiwt 
Strafford, it is not for his sake, hut for that of the laws on w'hich he 
trampled, and of the liberty' ivhich he betrayed- He died justly before 
God and man, though we may deem the precedent dangerous, and the 
better course of a magnanimous lenity imwisely rejected , and m con- 
demning the bill of attainder, we cannot look upon it as a enme. 

The same distrustful temper, blamable m nothing but its excess, 
drew the house of commons into a measure mote imconstitutional than 
the attainder of Strafford, the bill enacting that they should not be 
dissolved mthout their ortn consent Whether or not this had been 
previously meditated by the leaders is uncertain , but the circumstances 
under which it was adopted display all the bhnd precipitancy of fear 
A scheme for bringing up the army from the north of England to over- 
awe parliament had been discoursed of, or rather in a great measure 
concerted, by some y oung courtiers and military men. The imperfec- 
tion and muefinilenp<;^ nf the. ATti'o rtV\fomo/1 TJiOTManfirinr tTYte 



luc appicnensjons or me commons xer, 
difficult as It might be to fix its proper character between a loose project 
and a deliberate conspiracy, this at least was hardly to be denied, that 
the king had listened to and approved a proposal of appeahng from the 
representatives of his people to a military force.' Their greatest danger 
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was a sudden dissolution. The tnennial bill afforded, indeed a valu- 
ble security for the future Yet if the present parliament had been 
oroken with any circumstances of violence, it might justly seem very 
hazardous to confide m the right of spontaneous election reserved to 
the people by that statute, which the crown would have three years to 
defeat A rapid impulse, rather than any concerted resolution, appears 
to have dictated this hardy encroachment on the prerogative The bill 
against the dissolution of the present parliament without its own 
consent was resolved in a committee on the fifth of May, brought in 
the ne\t day, and sent to the lords on the seventh The upper house, 
m a conference the same day, urged a very wise and constitutional 
amendment, limiting its duration to the term of two years But the 
commons adhering to their original provisions, the bill was passed by 
both houses on the eighth.^ Thus, m the space of three days from the 
first suggestion, an alteration was made m the frame of our polity, 
which rendered the house of commons equally independent of their 
sovereign and their constituents , and, if it could be supposed capable 
of being maintained in more tranquil times, would, m the theory at 
least of speculative politics, have gradually converted the government 
into something like a Dutch aristocracy The ostensible pretext ivas, 
that money could not be borrowed on the authonty of resolutions of 
parliament, until some security was furnished to the creditors, that 
those whom they were to trust should have a permanent existence 
This argument would have gone a great way, and was capable of an 
answer , since the money might have been borrowed on the authonty 
of the whole legislature But the chief motive, unquestionably, was a 
just apprehension of the king’s intention to overthrow the parliament, 
and of personal danger to those who had stood forward from his resent 
ment after a dissolution His ready acquiescence m this bill, far mori 

ville proves that the kinff and herself had the strongest hopes from theindnence of Gonng and 
Wilmot over the armyj by means of which they aimed at saving Strvffoid s life though the 
jealousy of those ambitious intriguers, who could not both enjoy the place to which each 
aspired, brohe the whole plot Mem de Motteville, i ,^53 Compare with this passage, 
Percy’s letter, and Goring’s deposition (Nalson, 11 286 294), for what is said of the king's 
pnvity by men who did not lose his favour by their evidence Mr Brodie has commented 
in a long note (111 i8g ) on Clarendon s apparent misrepresentations of this business But 
what has escaped the acuteness of this writer is, that the petition to the king and parliament 
drawn up for the army’s subscription, and asserted by Clarendon to have been the only step 
taken by those engaged in the supposed conspiracy (though not, as Mr Brodie too rashly con 
jectures, a fabrication of his own), is most carelessly referred by him to that period, or to tho 
agency of Wilmot and his coadjutors having been, in fact, prepared about the J uly following, 
at the instigation of Daniel O Neale, and some others of the royalist party This is manifest, 
not only from the allusions it contains to events that had not occurred in the months of hfarch 
and April, when the plot of Wilmot and Gonng was on foot, especially the bill for tnennial 
parliaments, but from evidence given before the house of commons in Oct 1641, and which 
htr Brodie has published in the appenduc to his third volume, though with an inadvertence ol 
which he is seldom guilty, overlooking its date and purport This, however, is of itself sufh 
cient to display the inaccurate character of Clarendon s history for I can scarcely asenbe the 
present incorrectness to design There are, indeed, so many mistakes as to dates and other 
matters in Clarendon’s account of this plot, that, setting aside his manifest disposiuon to sup- 
press the truth w e can place not the least reliance on his memory as to those points which we 
may not be well able to bring to a test 

1 Journals Pari Hist 784 May, 67 Clarendon According to Mrs Hutchinson, p 
97 , this bill originated with Mr Pierpoint If we should draw any inference from the Jour- 
nals, sir John Colepepper seems to have been the most prominent of its supporters Mr 
Hyde and lord Falkland were also managers of the conference with the lords But in sir 
Ralph Verney's manusenpt notes, I find Mr Whitelock mentioned as bemg ordered bv the 
house to prepare the bill which seems to imply that he had moved it, or at least been very 
fonvard m it Vet all these were moderate men 
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uas evidendv an indispensable duty to reduce the overbeanng ascend- 
ancy of that order, which had rendered the nation, in regard to spintu^ 
Smimon, a great loser by the Reformation They had been so blinay 
infatuated, as even in the year 1640, amidst all the penis of Umes, 
to fill up the measure of public ivrath by enactmg a senes of canons 
in convocation These enjoined, or at least recommended, some ol 
the modem innovations, vihicb, though many excellent men had been 
persecuted for want of compliance with them, had not got the sanction 
of authonty They imposed an oath on the clergy, commonly called 
die et cietera oadi, binding them to attempt no alteration in me 
govemment of the church by bishops, deans, archdeacons, etc. This 
oath was by die same authority enjoined to such of the laity as held 
ecclesiastical offices* The king, however, on the petition of the 
council of peers at York, directed it not to be taken The house of 
commons rescinded these canons with some degree of excess on the 
other side , not only denying the right of convocation to bind the 
clergy, which had certainly been exercised m all periods, but actually 
impeaching; the bishops for a high misdemeanour on that account* 
The lords, in the month of March, appointed a committee of ten earls, 
ten bishops, and ten barons, to report upon the innovations lately 
brought into the church. Of this committee Williams was chairman 
But the spint which now possessed the commons was not to be exor- 
cised by the sacnfice of Laud and Wren, or even by such mconsider- 
ablc alterations as the moderate bishops were ready to suggest* 

There had always existed a part>', though by no means co-extensive 
with that bearing the general name of puntan, who retamed an insuper- 
able av ersion to the whole scheme of episcopal disciplme, as inconsist- 
ent with the ecclesiastical parity they beheved to be enjoined by the 
apostles It 15 not easy to determine what proportion these bore to 
me conrounity They were certainly at the openmg of the parliament 
L ^ numerous, though an active and increasmg party F ew 
Of the house of commons, according to Clarendon and the best con- 
t^porary writers, looked to a destruction of the existing hierarchy ^ 
The more plausible scheme was one, which had the sanction of Ushers 
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learned judgment, and which Williams was said to favour, lor what 
was called a moderate episcopacy , wherein the bishop, reduced to a 
sort of president of his college of presbyters, and differing from them 
only m rank, not in species (gradu, non e-Jine), should act, whether in 
ordination or jurisdiction, by their concurrence ' This intermediate 
form of church-government would probably have contented the popular 
leaders of the commons, except two or three, and have proved accept- 
able to the nation But it was hardly less offensive to the Scottish 
presbyterians, intolerant of the smallest deviation from their own 
model, than to the high-church episcopalians , and the necessity of 
humouring that proud and prejudiced race of people, who began 
already to shoiv that an alteration in the church of England ivould be 
their stipulated condition for any assistance they might afford to the 
popular party, led the majority of the house of commons to give moie 
countenance than they sincerely intended to a bill, prefeired by what 
was then called the root and branch party, for the entire abolition of 
episcopacy This party, composed chiefly of presbyterians, but with 
no small admixture of other sectaries, predominated in the city of 
London At the instigation of the Scots commissioners, a petition 
against episcopal government with 15,000 signatures was presented 
early in the session (Dec 11 1640), and received so favourably as to 
startle those who had borne a good affection to the church ^ This gave 
nse to the first difference that was expressed in parliament , Digby 
speaking warmly against the reference of this petition to a committee, 
and Falkland, though strenuous for reducing tlie prelates’ authority, 
showing much reluctance to abolish their order (Rushworth Nalson ) 
A bill was however brought in by sir Edward Dering, an honest but 
not very enlightened or consistent man, for the utter extirpation of 
episcopacy, and its second reading carried on a division by 139 to 108 ® 
This, no (doubt, seems to show the anti-episcopal party to have been 
stronger than Clarendon admits Yet I suspect that the greater part 
of those who voted for it did not intend more than to intimidate the 
bishops Petitions very numerously signed, for the maintenance of 
episcopal government, were presented from several counties , * nor is 

all are for the creating of a kind of presbytery, and for bnnging do\vn the bishops in all things 
spiritual and temporal, so low as can be with any subsistence but their utter abolition, which 
is the only aim oi the most godly, is tlie knot of the question ’ i 245 

^ Neal, 666 672 713 Cmlicr, 805 B oster s Life, p 62 I he ministers’ petition, as it was 
called, presented Jan 23. 1641, with the signature of 700 bcueficed clergymen, went to this 
extent of refonnatiom Neal, 679 

^ Pari Hist. 673 Clarendon, I 356 BaiHic’s Letter, aiS fi.c Thoughsan^ine as tothe 
progress of his sect, he admits that it was \ery difficult to pluck up episcopacy Ly the roots , 
for this reason they did not wsh the house to gi>e a speedy answer to the city petition, p 241 
It kvas earned by 36 or 37 voices, he says, to refer u to the committee of rebgion p 245 No 
division appears on the Journals 

The whole influence of the Scots commissioners was directed to this object ts not only 
Bailhe’s I etters, but those of Johnstone of Wansion (Daliymple's hlemonals of James and 
Charles I , u 114 &c.) show Besides their extreme bigotrj , which was the predoimnant 
motive, they had a belter apolo^ for interfenng with church go>emment m England, with 
which the archbishop had furmsned them it wns the only sure means of preserv mg their own 

3 Pari Hist 814 822 S28 Clarendon tells us, that bemg chairman of the committee to 
+hom this bill was referred he ga>e it so much interruption, that no progress could be made 
jeforc the adjournment The house came, however, to a resoluUom that the taking aisay the 
offices of archbishops, bishops, chancellors, and commissanes out ot this church andkingdom, 
should be one clause of the bill June 12 Commons’ Journals 

* Lord Hertford presented one to the lords, from Somersetshire, signed by 14,350 freeholders 
and inhabitants Nalson, u 727 ITie Cheshire petition, for preserving the Corrmon Prayer 
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It I think possible to doubt that the nation sought only the abridge- 
Lnt of tha^t coerce junsdiction and temporal power by 'vluch the 
bishops had forfeited the reverence due to their function, as '^ell as 
that absolute authority over presbyters, which could not be , 

to the customs of the pnmitive church ^ This was the object both of 

the act abohshing the Lgh-commission, which, by ^f^^tom^he 
expressions, seemed to take away all coercive juris^ction ^^rom the 
ecclesiastical courts, and of that for depnving the bishops of their 
suffrages among the peers , which, after once being rejected by a 
large majority of the lords in June, 1641, passed into a law in the month 
of February following, and was the latest concession that the king 

made before his final appeal to arms * ^ -u j 

This was hardly perhaps a greater alteration of the estabhshea 
constitution than had resulted from the suppression of the monasteries 
under Henry , when, by the fall of the mitred abbots, the secular 

was siCTcd by near 10,000 hands Id 758 I have a collection of those peutions now before 
me pnnlctl in 1642, from thirteen Eng^uh and Welsh counties, and all very numero^lv 
signed In almost every instance, I observe, they thank the parliament for putting a check 
to innovauons and abuses, while they deprecate the abolition of episcopacy and the liturgy 
Thus It seems that the presbytenans i^crc very far from having the nation on their side ^ The 
following extract from the Somersetshire petition is a good sample of the general tone ' ‘ For 
the present government of the church we are most thankful to God, believing tt m our hca^ 
to be the most pious and the wisest that any people or kingdom upon earth hath been mthal 
since the aooslles' days though we may not deny, but through the frailty of men and corrup 
Uon of times, some things of lU consequence, and other needless, are stolen or thrust into it 
which we heartily wish may be reformed, and the church restored to its former punty And 
to the end it may be the belter preserved from present and future innovation, we wish the wit- 
tingly and maliciously guilty, of what condition soever they be, whether bishops or inferior 
clergy, may recave condign punishment But for the miscarriage of governors, to destroy 
the government, vie trust it shall never enter into the hearts of this wise and honourable 
assembly ” 

* The house came to a vote on July 17 , according to WTutelock, p 46 , m favour of Usher’s 
scheme, that each county should be a diocese, and that there should be a governing college or 
presbytery, coilsisPng of rueUc under the presidency of a bishop sir E Dcnng spoke in 
favour of this, though his owai bill went much farther Nalson, u 394 Neal, 703 I cannot 
fmd the vote m the journals , it passed, therefore, I suppose m the committee, and was not 
rcMttcd to the house 

’ Pari Hist 774 7^ 817 gio 1087 The lords had previously come to resolutions, that 
bishops should sit m the house of lords, hut not m llic pnvy counal, nor be m any commission 
of the peace. Id 814 

The lung uas very unwiUmg to give his consent to the hill excluding the bishops from par- 
hament, and of course, dissuaded by Hjde from doing so He was then at Newmaricct, 
on ms way to the north, and had nothmg but war in his head The queen, however, and sir 
John Colcpcppsj, prevailed on him to consent Clarendon Hisloiy , ii 247 (i8i6) Life, 51 
Inc queen could not be expected to have much tenderness for a protestant episcopacy and 
it is to be said m favour of^lcpcppcrs advice, who was pretty indifferent m ecclesiastical 
matters, that the bishops liad rendered themselves odious to many of those %/ho wished well to 
therejal cause See the v^ renmkable conversation ofHydo %% ith sir Edward Vemey,%%h« 
naskiUed at the battle of Edgehill, where the latter declares his reluctance to figlit for the 
ClarSdim's^Li^'^'^f S though bound by gratitude not to desert the king 

represent lord Falkl^d as Imving been misled by Hampden to take an unex- 
”11 “=':'“ding the bishops from parliament. “The house 

D^ni ‘he two inseparable fnends divided m so important a 

Sir Hide wsT of rejoicing , and the mote because they aw 

d,sca%r\f^ surprised with the contradiction, as m truth he was, havmg n ver 

Wv^r tneh^oa m the other towards such a compliance " . 413 Tlierc is, 

objectiag to the pnnt, against the London peuuon wherein, while 

parhamfrt with all^oih^- I bis vviUingness to take away their v tes m 

{wVishcd’m vfijT % *7^5“ Speeches of the Happy Parliament, p 1S8 

tilmg away but four or five votes against 

ii6 ButmSclMir^^ih*^ '^^^bops. Dalrym pie’s Mems ii 

leas and iW be i^olveU, after a 

bate, that the legislative power of bishops is a hindrance to their fi nclion 



3/6 Schism in the Constitutional Party, 

peers acquiied t. preponderance in number over the spiritual which they 
had not previously enjoyed It was supported by several peisons, 
especially lord Falkland, by no means inclined to subvert the episcopal 
discipline , whether iroin a hope to compromise better with the 
opposite party by this concession, or from a sincere belief that the 
bishops might be kept better to the duties of their function by excluding 
them from civil power Considered generally, it may be reckoned a 
doubtful question m the theory of our government, whether the mixture 
of this ecclesiastical aristocracy with the house of lords is advantageous 
or otherwise to the public interests, or to those of religion Then 
great revenues, and the precedence allotted them, seem naturally to 
place them on this level , and the general property of the clergy, less 
protected than that of other classes against the cupidity of an adminis- 
tration or a faction, may perhaps, require this peculiar secunty In 
fact the disposition of the English to honour the ministers of the 
church, as well as to respect the ancient institutions of their country, 
has usually been so powerful, that the question would hardly have been 
esteemed dubious, if the bishops themselves (I speak of course with 
such limitations as the nature of the case requires) had been at all 
times sufficiently studious to maintain a character of political indepen- 
dence, or even to conceal a spirit of servility, which the pernicious 
usage of continual translations from one see to another, borrowed like 
many other paits of our ecclesiastical law from the most corrupt 
period of the church of Rome, has had so manifest a tendency to 
engender 

This spint of ecclesiastical rather than civil democracy, was the 
first sign of the approaching storm that alarmed the Hertfords and 
Southamptons, the Hydes and Falklands Attached to the venerable 
church of the English reformation, they were loth to see the rashness 
of some prelates avenged by her subversion, or a few recent innovations 
repressed by incomparably more essential changes Full of regard for 
established law, and disliking the puritan bitterness, aggravated as it 
was by long persecution, they revolted from the indecent devastation 
committed in churches by the populace, and from the insults which 
now fell on the conforming ministers The lords early distinguished 
their temper as to those points by an order on the i6th of January for 
the performance of divine service according to law, in consequenee of 
the tumults that had been caused by the heated puritans under 
pretence of abolishing innovations Little regard was shown to this 
order but it does not appear that the commons went farther on the 
opposite side, than to direct some ceremonial novelties to be discon- 
tinued, and to empower one of their members, sir Robert Harley, to 
take away all pictures, crosses, and superstitious figures within churches 
or without ’ But this order, like many of their other acts, was a 
manifest encroachment on the executive power of the crown * 


1 " The hiRher house ” says Bailhe, '' have made an order, which was read m the chuichcs 
that none presume of their own head to all'-r any customs established by law tlus procured 
ordmance does not discourage any one" P 337 Some rioters, however, who had pulled 
down rails about the altar, &c , were commuted by order of the lords in June Nalson, 11 375 
* Pari Hist 868 By the hands of this zealous knight fell the beautiful crosses at 
Charing and Cheap, to the lasting regret of all faithful lovers of antiquities and architecture 
’ Pari Hist 907 Commons’ lournals, Sept i 1641 It was earned at the time on a 
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It seems to have been about the time of the ^mmer «cess dunng 
Lin^q absence m Scotland that »he apprehension of changes in 
church Md state far be) ond what had been dreamed of at the opening 
of led to a final sehism m te/on»ntfi 

Charles bv abandonmg his former advisers, and yielding, wth just as 
S relu^taSas dillajed the value of the 

laws that abndged his prerogative, had recovered a good ^e^of the 
affection and confidence of some, and gamed from others that sj™pa*y 
which IS seldom mthheld from undesemng princes ^heir humihation 
Though the lU-Umed death of the earl of Bedford in May had p^ly 
disappomted an intended arrangement for bnnging the popular leaders 
into office, )et the appointments of EsseXj Holland, Saye, and St Jolm 
from that party were apparently pledges of the king’s iviUingness to 
select his advisers from their ranks , whatever cause there might be to 
suspect that their real influence over him would be too inconsiderable 
Those who were still excluded, and who distrusted the king’s intenUons 
as well' towards themselves as the pubhc cause, of whom Pym and 
Hampden, with the assistance of Sl John, though actually solicitor- 
general, were the chief, found no better means of keepmg alive the 
animosit) that was beginning to subside, than by framing the Remon- 
strance on the state of the kingdom, presented to the king in November 
1641 This being a recapitulation of all the grievances and misgovern- 
ment that had existed since his accession, which his acquiescence in so 
many measures of redress ought, according to the common courtesy 


dimiou 5, to 37, that the committee "ahouM propound an addition to this order for 
preientiog all contempt and abuse of the Book oi Common Prajer, and all tumultuous 
disorders that mi^ht arise m the church thereupon ’ This is a proof that the church party 
were someumes victorious m the house But they did not Ions retain this casual adiantage 
For the lords having sent do A-n a cop\ of their order of i6th Jan. abo\c mentioned, requcslins; 
the commons' concurrence, they resoked. Sept. 9 “that the house do not consent to this 
order it being thought unreasonable at this time to urge the severe execution of the said 
liiTs” They contented themselves with “expecting that the commons of this realm do, 
m the mean time, quietly attend the reformation intended, wathout any tumuUuous disturbance 
of the worship of God and peace of the realm ” Nalson, 11 484 

’'lay, p 7;. See this passage, which is very judiaous. The disunion had, however, in 
some measure begun not long alter the meeting of parliament the court wanted, in Dec., 
1643, to have given the treasurer’s staff to Hertford, whose brother was created a peer bj the 
tide af lord Seymour Bedford was the favountc with the commons for the same office and 
would doubtless have been a filter man at the time, notwithstanding the other's eminent 
virtues, Sidney Letters 11 665. 666 Sec also what BaiUic say s of the introduction of sev en 
lords, all commonwealth s men ” into the counai though, as generally happens, he is soon 
^asconteniM wim Mme of them P 040 247 There was even some leafousv of Saye, as 
lavounng Strafford •’ 

f hiielocke, p 40 ^dford was to have been lord treasurer, woth Pym, whom he had 
orcught into parliament for Tavoslock, as his chancellor of the exchequer Hollis secretary of 
sure Mampden Ls said, but not perhaps on good aulhoniy, to have sought the office of 

candidly, brings Is a proof of his 
Jmo ^ n probable that if Ourles had at that time (Vffi, ,1641) earned these plans 
a persons about his bed4ffiamber, 

^1™). be would have escaped the exorbitant demands 
iheTv^f rvl? favounle episcopacy But after 

mn. m iV, ^ Lrffoi^, who had not been hostile to the church, therrw4i no man of 

Northumberland bavang acted, as he thought, v cry 
holSI b? to episcopacy, and Essex, though of thi highiSt 

influence over the leaders of the other hlusc. 
imns, would his e ^ ^ ^ Mar 1641, the pnnapal patriots, with a few cxcep 

thj cvndiuea wuulit coaung themselves into power under the Jung and on 

m^^rpreuJe iSt A untouched (u 3^ ) But it seems 
have been of ^WaS citmbers, no memwirrof this kind woffid 
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due to sovereigns, to have cancelled, was hardly capable of answering 
any other purpose than that of re-animating discontents almost 
appeased, and guarding tlie people against the confidence they were 
beginning to place in the king’s sincerity. The promoters of it might 
also hope from Charles’s proud and hasty temper, that he would reply 
in such a tone as would more exasperate the commons But he had 
begun to use the advice of judicious men, Falkland, Hyde, and Cole- 
pepper, and reined in his natural violence so as to give his enemies no 
advantage over him 

The jealousy which nations ought never to lay aside was especially 
required towards Charles, whose love of arbitrary dominion was much 
better proved than his smcenty in relinquishing it But if he were 
intended to reign at all, and to reign with any portion either of the 
prerogatives of an English king, or the respect claimed by every 
sovereign, the Remonstrance of the commons could but prolong an 
imtation incompatible with public tranquillity It admits mdeed of no 
question, that the schemes of Pym, Hampden, and St John, already 
tended to restrain the king’s personal exercise of any effective power, 
from a sincere persuasion that no confidence could ever be placed in 
him, though not to abolish the monarchy, or probably to abndge in 
the same degree the nghts of his successor Their Remonstrance was 
put forward to stem the returmng tide of loyalty, which not only 
threatened to obstruct the further progress of their endeavours, but, as 
they would allege, might, by gaining strength, wash away some at least 
of the bulwarks that had been so recently constructed for the preserva- 
tion of liberty It was earned in a fuU house by the small majonty of 
159 to 148 1 So much was it deemed a tnal of strength, that Cromwell 
declared after the division that had the question been lost, he would 
have sold his estate, and retired to Amenca. 

It may be thought rather surpnsing that with a house of commons so 
neaily balanced as they appeared on this vote, the king should have 
new demands that annihilated his authority made upon him, and have 

* Commons' Joums , 22nd Nov On a second division the same night, whether the Remon 
straiice should be printed, the popular side lost it by 124 to 101 But on 15th Dec. the 
printing was earned by 135 to 83 Several divisions on important subjects about this time 
show that the royalist minonty was very formidable But the attendance, especially on that 
side, seems to have been irregular and xn general, when we consider the immense importance 
ot thtse debates, we are surprised to find the house so deficient in numbers as many divisions 
show It to have been Clarendon frequently complains of the supineness of his party a fault 
invariably imputed to their fnends by the zealous supporters of established authority, whe 
forget that sluggish, lukewarm, and thoughtless tempers must always exist and thatsuch wil 
naturally belong to their side 1 find in the short pencil notes taken by sir Ralph Vemey, with 
a copy of which I have been favoured by Mr Seneant D’Oyly, the following entry on the 7th 
of Aug , before the king's journey to Scotland — ** A remonstrance to be made how we found 
the kingdom and the church, and how the state of it now stands " This is not adverted to ir 
Nalson, nor xn the Journals at this time But Clarendon says, m a suppressed passage, vol 
11 App S91 • that at the begmnmg of the parliament, or shortly after, when men were 
infiamed with the pressures and illegalities which had been exercised upon them, a committee 
was appointed to prepare a remonstrance of the state of the kingdom, to be presented to his 
majesty, in which the several grievances might be recited which committee had never brought 
any report to the house , most men conceiving, and very reasonably, that the quick and 
effectual progress his majesty made for the reparation of those grievances, and prevention of 
the like for the future^ had rendered that work needless But 'is soon the intelligence 
came of his majesty being on his way from Scotland towards London, that committee was. 
With great earnestness and importunity, called upon to bring m the draft of such remonstrance,” 
&c 1 find a slight notice of this origin of the remonstrance in the Journals, Nov 17 1640 

In 'mother place, also suppressed in the common editions, Clarendon says — *'This debate 
held many hours in whirh tne framers and contrivers of the declaration said verj little, or 
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found a crreater majonty than had voted the remonstrance ready to 
oppose hSi by arms , especiaUy as that paper 

was true and might rather be censured as an dl-timed provocauon 
than an ’encroachment on the constitutional prerogative But there 
were cncumstances, both of infelicity and misconduct, which agg^vated 
that distrust whereon every measure hostile to him was grounded. His 
imprudent connivance at popery, and the fa^r more reprehensible 
encouragement given to it by his court, had sunk deep in Ae hearts of 
his neople. His ill- wishers knew how to irritate the characteristic 
sensibility of the English on this topic The queen, unpopular on the 
score of her imputed arbitrary counsels, was odious as a mmntainer m 
idolatry ' The lenity shown to convicted popish priests, who, though 
hable to capital punishment, had been suffered to escape with sometimes 
a very short impnsomnent, was naturally (according to the maxims m 
those times) treated as a grievance by the commons, who petitioned 
for the execution of one Goodman and others in similar circumstances, 
perhaps in the hope that the king would attempt to shelter them. But 
he dexterously left it to the house whether tliey should die or not , and 
none of them actually suffered « Rumours of pretended conspiracies 
by the catholics were perpetually in circulation, and rather unworthily 
encouraged by the chiefs of the commons More substantial motives 
for alarm appeared to anse from the obscure transaction m Scotland, 
commonly called the Incident, which looked so like a concerted design* 
against the two great leaders of the constitutional party, Hamilton and 
Argyle, that it w'as not unnatural to anticipate something similar in 
England * In the midst of these apprehensions, as if to justify ever) 
suspicion and every seventy, burst out the Insh rebellion with its 
attendant massacre Though nothing could be more unlikely in itself, 
or less supported by proof, than the tang’s connivance at this calamity, 
from which every man of common understanding could only expect 

answered any reasons that ^^erc alleged to ihc contrary , the onlj end of passing it, which was 
to incline the people to sedition, being a reason not to be given , but called suU for the ques- 
tion, presuming their number, if not their reason, would serve to carry it , and after two in the 
morning (for so long the dcbiie continued, if that can be called a dcDitc, when those only of 
one opinion argued^) &.c it wrs put to the question ” What a strange memory this author 
lud 1 1 have now ^fore me sir Ralph Vemty^s MS note of the debate, whence it appears 
that P>iD, H'unpdcHj Hollis, Glyn, nnd Ma>card, spoke in favour of the remonstrance, 
f^ th«c br^f racmoi^da go, H>de bimseli seem^ not to have warmly opposed it 
Inc letters of sir Ed wTird Nicholas, published as asupplement to Evelyn’s £)iary, show 
now generally the apprehensions of popish itinaencc were entertained It is well for super- 
ci 3 l pret^ders to 1 IV these on calumny and nusreprcscD*aiion but such as have read our 
nisioncal documcnib, kno v that the ro>*alists were almost as jealous of the king in tins respect 
^the p^tans. See what Nicholas says to ihc king himself, p 22 25 29, Indeed he -ives 
Uvcral hints to a dibcemmg reader, that he was not satisfied with the soundness of the king s 
menuonsj especially as to O Neales tampenng with the arra>,p 77 Nicholas, however, 
verv dpded supporter of the ro^-al cause and m the council at Oxford, 
just before the ircai> of Uxbndgc, was the only one who voted according to the king’s wish, 

nottogivc the incmbers at Westminster thcappellauon of a parluainciu R 00 ^ 

speech about G^truii, Baillic tells us, gave great satisfaction to all " wath 
^ Goodman peuuoncd the house that he might be 

TW occasion ofdiOerences between the king and parhamtnt 

:i‘Jc.-ist equal m generosity to lord Strafford’s famousletter or 
k , ? ore so, SU3CC, though it turned out othcxwiac, he had greater reason to cjcpcct 

“ remarkable, that the king rn hts answer to^e 
SS m"''! for rehgion cither by his father orElua 

j Part Hist. 71J Buffer ii 5 

ihe surr u ^ 
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what actually resulted from it, a terrible aggravation of his difficulties, 
yet with that distrustful temper of the English, and their jealous dread 
of popery, he was never able to conquer their suspicions that he had 
either instigated the rebellion, or was very little solicitous to suppress 
It , suspicions indeed, to which, however ungrounded at this particular 
penod, some circumstances that took place Edterwards gave an apparent 
confirmation ^ 

It was, perhaps, hardly practicable for the king, had he given less 
real excuse for it than he did, to lull that disquietude which so many 
causes operated to excite The most circumspect discretion of a prince 
in such a difficult posture cannot restrain the rashness of eager adhe- 
rents, or silence the murmurs of a discontented coupt Those nearest 
Charles’s person, and who always possessed too much of his confidence, 
were notoriously and naturally averse to the recent changes Their 
threatening but idle speeches, and impotent denunciations of resent- 
ment, conveyed wth malignant exaggeration among the populace, pro- 
voked those tumultuous assemblages, which afforded the king no bad 
pretext for Avithdrawmg himself from a capital where his personal 
dignity was so little respected “ It is impossible however to deny that 
he gave by his own conduct no tnfling reasons for suspicion, and last 
of all by the appomtment of Lunsford to the government of the 
Tower , a choice for which, as it would never have been made from 
good motives, it was natural to seek the worsts But the single false 
step which rendered his affairs irretrievable by any thing short of civil 
ivar, and placed all reconciliation at an insuperable distance, was his 

* NaUon, « 788 79s 804 Clarendon, 11 84 riic queen’s behaviour had been extra 
ordinanly imprudent from the very beginning So early as Feb 17 1641, the French ambas- 
sador writes word — ‘ La reino d'Angleterrc dit pubhquement qu'il > a une treve arresteepour 
troisans entre la France et I'Espagne, et que ces deux couronnes vont unir leurs forces pom 
Ji defendte et pour venger les cathohques ’’ Mazurc, Hist de la Revol en 16B8, 11 419 She 
vas very desirous to go to France, doubtless to interest her brotherand the queen in the cause 
jf royalty Lord Holland, who seems to have been the medium between the parliamentary 
chicls and the French court, signified how much this would be dreaded by the former , and 
Richeheu took care to keep her away, of which she bitterly complained This was in February 
Her majesty’s letter, which M hfazure has been malicious enough to print verbatim, is a 
curious specimen of orthograjihy Id p 4x6 Her own party were equally averse to this step, 
which was chiefly the effect of cowardice for Hcnnctba was by no means the high spuited 
woman that some have fancied It it well known that a few months afterwards she pretended 
to require the waters of Spa for her health but was induced to give up her journey 

’Clarendon 11 81 This wnter intimates that the lower was looked upon by the court as 
a bndle upon the city 

’ Nalson 11 810 , and other writers, ascribe this accusation of lord Kimbolton 111 the peers, 
and of the five members, as tliej arc commonly called, Pym, Hollis Hampden, Haslcrig, ana 
Strode, to secret information obtained by the king in Scotland of their former intrigues with 
hat nation This is rendered in some measure probable by a part of the written charge pre- 
ferred by the attorney general before the house of lords, and by expressions that fell from the 
king such as, “ it was a treason which they should all thank him for discovenng ” Claren 
don, however, hardly hmls at this and gives at least a hasty reader to understand that the 
iccu-sation was solely grounded on their parliamentary conduct Probably he was aware that 
xhc act of oblivion passed last year afforded a sufficient legal defence to t^ cha^c of cones 
ponding with the Scots in 1640 In my judgment, they had an abundant justification in the 
eyes of their country for intngues which, tliough legally treasonable, had been the means of 
overthrowing despotic iMJwer Ihe king and courtiers had been elated by the applause ho 
received when he went into the city to dme with the lord mayor on his return from Scotland , 
and Madame dc Motleville says plainly, that he deteriruned to avail himself of it in order to 
scire the leaders in parliament (i *64) 

'folhing could be more irregular than the mode of Charles’s proceedings in tins case. He 
sends a message by the seijeaiit at arms to require of the speaker that five members should bo 
given up to him on a charge of high treason no magtstrate's or counsellor’s warrant appeared 
It was the king acting singly, without the mtervcntian of the bw It is idle to allege, hi e 
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4*v»/i mpTnVifirs witliin. tliG wolls of tlic liouss I 

dwrge Itself of h^^gh treason made against these distinguished 
without communicating any of its grounds, had no other foundation 
than their parliamentary conduct And we are in fact warranted y 
the authority of the queen herself to assert that tlieir aim in this most 
secret enterprise was to strike terror into the parliament, and regain 
the power that had been wrested from their grasp It is unnecessary 

( hrcndon that pnwleire of parliament does not extend to treason . the breach of 

^d of all ion^utuuonal law. Ws m the mode of proceeding In ftct, gnided^y 

bad pnvalc advice, and cared not to let any of his pnvy council know his intention, lest he 

^**Thc follmving acc^tof the lung’s coming to the house on ^ occiuion is copied from the 
penal notes of sir R Vemey It h is been already printed by Mr Hatsell (Precedents, iv 
io6), but with no great correctness What sir says of the transactions of ? ‘S 

much the same as we read m the Journals He thus proceeds — Tues 4 Jan, 164 a Ihe 
five gentlemui which were to be accused came into the house, and there was informahon that 
they should be taken away by force Upon this the house sent to the lord mayor, aldermen, 
and common council, to let them know how their privileges were like to be broken, and the 
aty put into danger, and advased them to look to their security 
“ Likewise some members were sent to the inns of court to let them know how they heard 
they weretampercd withal to assist tlie king against them, and therefore they desired them not 
to come to Westminster 

“ Ihcn the house adjourned till one of the clock As soon as the house met again, it was 
ipovcd, considering there was an intention to take these five members away by force, to avoid 
all tumult, let them be commanded to absent themselves upon this the house gave them leave 
to absent themselves, but entered no order for it And then the five gentlemen went out of 
the house , 

“ A hltle after the king came with all his guard, and all his pensioners, and two or three 
hundred soldiers and gentlemen Ihe kino commanded the soldiers to stay m the hall, and 
sent us word he was at the door The speaker was commanded to sit still vyith the mace lying 
before him, and then the king came to the door, and took the palsgrave m with him, and com- 
manded all that came with him upon their lives not to come in So the doors were kept open, 
and the carl of Roxburgh stood within the door leaning upon it Then the king came upwards 
towards the chair with his hat off, and the speaker stepped out to meet him , then the king 
stepped up to his phcc and stood upon the step, but sat not down m the chair 

“ iVnd after he iiad looked a great while he told us he would not break our privileges, but 
treason had no privilege he came for those five gentlemen , for he expected obedience yester 
day, and not an answer Then he called Mr Pym and Mr Hollis by name but no answer 
was made Ihcn he asked ihe speaker if they were here, or where they were ? Upon tins 
die speaker fell on his knees, and desired his excuse, for he was a servant to the house, and 
had neither e>^ nor tongue to see or say any thing, but what they commanded him then the 
king told him he thought his pivn eyes were as good as Ins, and then said his birds had flown, 
but “C did expect iht house should send tliem to him , ind if they did notlic would seek them 
hiinsdf, for their trejuoii \vas foul, and such a one as they would all thank him to discover 

to the'*dMr“^ ^ ^ “S’ he 

“ Uf»n this the house did instantly resolve to adjourn till to-morrow at one of the clock 

and m the imcnmUiey might consider what to do ’ 

" Wed , 5tli Jan 1641 

va'cl'"' m London, nnd all that would come had 

bvThl ‘ consider and adiise how to nght the house m point of pnvilcge broken 

y the bog’s coi^g yeste^y wath a force to take members out of house They allowed 
^ 1 «hcr business till thu^vere en Jed thev 

rhe author of thc^ lucrnoranda 
nicctm’ ' * 
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to dwell on a measure so well known, and which scarce any of the 
king's advocates have defended The only material subject it affords 
for reflection is, how far the manifest hostility of Charles to the popular 
chiefs might justify them in rendering it harmless by wresting the 
sword out of his hands No man doubtless has a right, for the sake 
only of his own sccunty, to subvert his countiy's laws, or to plunge her 
into civil war But Hampden, Hollis, and Pym might not absurdly 
consider the defence of English ficedom bound up in their own, 
assailed as they were for its sake and by its enemies It is observed 
by Clarendon, that “Mr Hampden was much altered after this 
accusation , his nature and courage seeming much fieicer than before ” 
And it IS certain that both he and Mr Pym were not only mostforwaid 
m all the proceedings which brought on the war, but among the most 
implacable opponents of all overtures towards reconciliation , so that 
although, both dying m 1643, we cannot pionounce with absolute 
certainty as to their views, there can be little room to doubt that they 
would have adhered to the side of Cromwell and St John, in the great 
separation of the parliamentary party 

The noble historian confesses tliat not Hampden alone, but the 
'generality of those who were beginning to judge more favourably of 
the king, had their inclinations alienated by this fatal act of violence 
(P 159 180) It IS worthy of remark that each of the two most 
striking encroachments on the king’s prerogative sprung directly from 
the suspicions roused of an intention to destroy their privileges , the' 
bill perpetuating the parliament having been hastily passed on the 
discovery of Percy’s and Jermyn’s conspiracy, and the present attempt 
on the five members inducing the commons to insist peremptonly on ' 
vesting the command of the militia in persons of their own nomination, 
a security indeed, at which they had been less openly aiming from the 
time of that conspiracy, and particularly of late * Every one knows 

apiirchension of being impeached, with which some one mthe confidence of the parliamentary 
leaders (either lord Holland or ’ady Carlisk) had inspired her, led to the scheme of anticipat* 
ing them (u 232 ) It has been gcnenlly supposed that lady Carlisle give tlie five members 
a hint to absent thcmsclvus The b rencU ambassador, however, Monterciiil^ takes the credit 
to himself— “ J’avois prevenu mes amis, etils sctoient nns cn sOretc * Ma2urc, p 429 It is 
probable that he was in communication with that intriguing lady 
^ Lhc earliest proof that the commons gave of their intention to take tlic niiUua into their 
hands was immediately upon the discovciy of Pcrcys plot, 51J1 jMav, 1641, when an order was 
made that the members of each county, &.c , should meet to consider in what state the places 
for which they serve arc in respect of amis and aninmnition and whether the deputy heu- 
tenants and lord lieutenants are peisons well affected to the religion and the public peace, and 
to present their names to the house, and who are the go\ernors of forts and castles in their 
counties Commons* Journals Not long afteiavards, or at least before the king*s journey to 
Scotland, sir Arthur Hasleng, as Clarendon informs us, proposed a bill for settling the mintia 
in such hands as they should nonunatc, wluch was seconded by St John, and read once, ** but 
with so universal a dishke^ that It was never called upon a second time * Clarendon,! 488 
I can hnd nothing of this in the Journals, and believe it to be one of the anachronisms into 
which this author has fallen, m consequence of writing at a distance from authentic materials 
The bill to which he alludes must, I conceive, be that brought m by Hasleng long after, 7th 
Dec 1641, not, as he tenns it, for settling the miUtia, but for making certain persons, leaving 
Ihcir names in blank, “ lords general of all the forces within England and Wales, and lord 
Udnnxal of England ” The persons intended seem to have been Essex, Hoibnd, and North* 
umberland The commons had for some time planned to give the two former earls a supreme 
command over the trained bands north and south of Trent (Journals, Nov, 15 and 16 ) which 
was aftenvards changed into tlie scheme of lord lieutenants of tlieir own nomination for each 
county Hie bill above mentioned having been once read, it was moved, that it be rejected, 
which was negatived by 158 to 125 Commons* Joum 7th Dec Nalson n 719 , has made a 
tnist^e about these numbers The bill, however, was hud aside, a new plan having been 
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rti-it this was the ffrand question upon which the quarrel finally rested , 
may be satisfStory to show more precisely 
have generally done, what was meant by the power of the niilitia, and 
Slat was the exact ^ound of dispute m this respect between Charles I 

^The military force which our ancient constitution had placed m the 
hands of its chief magistrate, and those deriving authonty from ^m, 
may be classed under two descriptions , one pnncipally designed to 
maintain the king’s and tlie nation’s rights abroad, the other to protect 
them at home from attack or disturbance The first comprehends the 
tenures by knight’s service, which, according to the constant principle:, 
of a feudal monarchy, bound the owners of lands thus held from the 
crown to attend the king in war, withm or without the realm, mounted 
and armed, during the regular term of service Their own vassals 
ivcre obliged by the same law to accompany them But the feudal 
service was limited to forty days, beyond which time they could be 
retained onl)^ by their own consent, and at the king’s expense The 
military tenants w'ere frequently called upon in expeditions against 
Scotland, and last of all in that of 1640 , but the short duration of 
their legal service rendered it of course nearly useless in continental 
warfare Even when they formed the battle, or line of heavy-armed 
cavalry, it was necessary to complete the army by recruits of foot- 
soldiers, whom feudal tenure did not regularly supply, and whose im- 
portance was soon made sensible by their skill in our national weapon, 
the bow What was the extent of the king’s lawful prerogative for 
two centuries or more after the conquest as to compelhng any of his 
subjects to sen'e him in foreign war, independently of the obligations 
of tenure, is a question scarcely to be answered , since, knowing so 
imperfectly the boundanes of constitutional law in that period, we 
have httle to guide us but precedents , and precedents, m such times, 
are apt to be much more records of power than of right We find 
certainly several instances under Edward I and Edward II sometimes 
of proclamations to the shenffs, directing them to notify to all persons 
of sutncient estate, that they must hold themselves ready to attend the 
king whenever he should call on them, sometimes of commissions to 
particular persons indifferent counties, who are enjoined to choose and 
array a competent number of horse and foot for tlie king’s service ^ 
But these levies being of course vexatious to the people, and contrary 
at least to the spirit of those immunities which, under the shadow of 

Jcviscd It was ordeieJ 31st Dec. i6at, “ that the house be resolved into a comnuttee on 
Uon neat 3 ), to take into conaiiiu-ation the milrna of the Ungdom ” that Mon. Jan 
V, ws the famous day of the Vangs message about the five members, and on Jan 13 a 
tlCTLiratjon for putnag the kingdom in a state of defence passed the commons by which “ all 
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the great charter, they were entitled to enjoy, Edward III , on the 
petition of his first parliament, who judged that such compulsory service 
either was or ought to be rendered illegal, passed a remarkable act, 
with the simple brevity of those times “ That no man from henceforth 
shall be charged to arm himself, otherwise than he was wont in the time 
of his progenitors, the kings of England , and that no man be com- 
pelled to go out of his shire but where necessity requireth, and sudden 
coming of strange enemies into the realm , and then it shall be done 
as hath been used in times past for the defence of the realm ” (StaL 
1 Edw III 05) 

This statute, by no means of inconsiderable importance in our con- 
stitutional history, put a stop for some ages to these arbitrary conscnp- 
tions But Edward had recourse to another means of levying men 
without his oivn cost, by calling on the counties and pnncipal towns 
to furnish a certain number of troops Against this the parliament 
provided a remedy by an act in the 25tli year of his reign “ That no 
man should be constrained to find men at arms, hoblers nor archers, 
other than those who hold by such service, if it be not by common 
consent and grant in pailiament” Both these statutes were recited 
and confirmed in the fourth year of Henry IV (25 Edw III c 8 
4 H IV c 13 ) 

The successful resistance thus made by parliament appears to have 
produced the discontmuance of compulsory levies for foreign warfare 
Edward III and his successors, in their long contention with France, 
resorted to the mode of recruiting by contracts with men of high rank 
or military estimation, whose mfluence was greater probably than tliat 
of the croivn towards procunng voluntary emistments Their pay, as 
stipulated m such of these contracts as are extant, was extremely high , 
but It secured the service of a brave and vigorous yeomanry Under 
the house of Tudor, in conformity to their more despotic scheme of 
government, the salutary enactments of former times came to be dis- 
regarded, Henry VIII and Ehzabeth sometimes compelhng the 
counties to furnish soldiers and the prerogative of pressing men for 
military service, even out of the kingdom, having not only become as 
much estabhshed as undisputed usage could make it, but acquinng no 
slight degree of sanction by an act passed under Philip and Mary, 
which, without repeahng or adverting to the statutes of Edward III 
and Henry IV , recognises, as it seems, the right of the crown to levy 
men for service in war, and imposes penalties on persons absenting 
themselves from musters commanded by the king’s authonty to' be 
held for that purpose * Clarendon, whose political heresies sprang m 
a great measure from his possessing but a very imperfect knowledge of 
our ancient constitution, speaks of the act that declared the pressing 
of soldiers illegal, though exactly follow ing, even in its language, that 
of Edward III , as contrary to the usage and custom of all times 

It IS scarcely perhaps necessary to observe that there had never been 

1 + & 5 Philip and Marj , c 3 The Harleian manuscnpts are the best authontj for the 
practice of pressing soldiers to serve in Ireland or elsewhere, and are full of instances The 
Mould} s and Bullcalf, were in frequent requisition See vols 309 1926 22x9 and others. 
Thanks to Humphre}! Wanley’s dihgence, the analysis of these papers m the catalogue inll 
sa\e the inquirer the trouble of reading, or the mortificauon of finding he cannot read, thete‘ 
rible scrawl 111 n hich they are generiJI v wntCen 
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any regular army kept up in England Heny VII established the 
yeLenof the gOard m 1485, solely for the defence of his ppon 
and rather perhaps, even at that time, to be considered as the knie, s 
domestic servants, than as soldiers Their number was at first fifty, 
and seems never to have CN-ceeded two hundred A kind ot regular 
troops however, chiefly accustomed to the use of artillery, was maintained 
m the very few fortified places where it was thought necessary or 
practicable to keep up tlie show of defence , the Tower of London, 
I^rtsmouth, the castle of Dover, the fort of Tilbury, and, before the 
union of the crowns, llenvick and some other places on the Scottish 
border I have met with very little as to the nature of these garrisons 
But their whole number must have been insignificant, and probably at 
no time equal to resist any serious attack 

.We must take care not to confound this strictly military force, 
serving, whether by virtue of tenure or engagement, wheresoever it 
should be called, with that of a more domestic and defensive character 
to which alone the name of militia was usually applied By the Anglo- 
Saxon laws, or rathei by one of the primary and indispensable condi- 
tions of political society, every freeholder, if not every freeman, was 
bound to defend his country against hostile invasion It appears that 
the alderman or earl, while those titles continued to imply the govei n- 
ment of a county, was the proper commander of this militia Heniy 
II , m order to render it more effective m cases of emergency, and 
perhaps with a view to extend its service, enacted by consent of parlia- 
ment, that every freeman, according to the value of his estate or 
moveables, should hold himself constantly fmnished with suitable arms 
and equipments.' By the statute of Winchester, in the 13th year of 
Edward I , these provisions were enforced and extended Every man, 
betsveen the ages of fifteen and sixty, was to be assessed, and sworn to 
keep armour according to the value of his lands and goods , for fifteen 
pounds and upwards m rent, or forty marks in goods, a hauberk, an 
iron breastplate, a sword, a Imife, and a horse , for smaller propertj 
less expensive arms A view of this armour was to be taken twice in 
the year, by constables chosen in every hundred. (Stat 13 E I ) 
These regulations appear by the context of the whole statute to have 
more immediate regard to the preservation of internal peace, by sup- 
pressing tumults and arresting robbers, than to the actual defence of 
the icalin against hostile invasion , a danger not at that time very im- 
nuiieiit Ihe sheriff as chief conservator of public peace, and minister 
of the law, had always possessed the right of summoning the posse 
coniitaius , that is, of calling on all the kmg's liege subjects within his 
)urisdiction for assistance, in case of any rebellion or tumultuous rising’, 
or when bands of robbers infested the public ways, or when, as occurre'd 
very frequentl) , the execution of legal process was forcibly obstructed 
It seems to hmu been in the policy of that wise prince, to whom ne 
are indebted for so many signal improvements 111 our law, to give a 
more etTective and permanent energy to this power of the shenff Ihe 
provisions, however, of the statute of Winton, so far as they obliged 
e\..ry proprietor to possess suitable arms, v’ere of course applicable to 
national defence In seasons of public danger, tlireatenmg invasion 

‘ \\ dloui s Usci An,,to-Saxonit®, p 333. LyiUclon’s penry II , m ,5^ 
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from the side of Scotland or France, it became customary to issue 
commissions of array, empowering those to whom they were addressed 
to muster and tram all men capable of bearing arms m the counties to 
which their commission evtended, and hold them in readiness to defend 
the kingdom The earliest of these commissions that I find m Rymer 
IS of 1324, and the latest of 1557 

The obligation of keeping sufficient arms according to each man's 
estate was preserved by a statute of Philip and Mary, which made 
some changes in the late and proportion, as well as the kind of 
arms (5 Philip and Mary, c 2 ) But these ancient provisions were 
abrogated by James m his first parliament* The nation, become for 
ever secure from invasion on the quarter where the militia service had 
been most required, and freed from the other dangers which had 
menaced the throne of Eluabeth, gladly saw itself released from an 
expensive obligation The government again may be presumed to have 
thought that weapons of offence were safer in its hands than in those of 
its subjects Magazines of arms were fonned in different places, and 
genetally in each county (Rymer, xix. 310) but if we may reason from 
the absence of documents, there was little regard to mihtary array and 
preparation , save that the citizens of London mustered their trained 
bands on holidays^ an institution that is said to have sprung out of a 
voluntary association, called the artillery company, formed in the reign 
of Henry VIII for the encouragement of archery, and acquiring a 
more respectable and martial character at the time of the Spanish 
armada ^ 

The power of calling into arms, and mustering the population of 
each county, given m earlier times to the shenff or justices of the peace, 
or to special commissioners of array, began to be entrusted, in the 
reign of Mary, to a new officer, entitled the lord lieutenant This was 
usually a peer, or at least a gentleman of large estate within the county, 
whose office gave him the command of the militia, and rendered him 
the chief vicegerent of his sovereign, responsible for the maintenance 
of public order This institution may be considered as a revival of 
the ancient local earldom , and it certainly took away from the sheriff 
a great part of the dignity and importance which he had acquired since 
the discontinuance of that office. Yet the lord lieutenant has so 
pecuhaily mihtaiy an authority, that it does not in any degree control 
the civil power of the sheriff as the executive minister of the law In 
certain cases, such as a tumultuous obstruction of legal authonty, each 
might be said to possess an equal power , the shenff being still un- 
doubtedly competent to call out the posse comitatfis in order to enfoice 
obedience Practically however, in all serious circumstances, the lord 
lieutenant has always been reckoned the efficient and responsible 
guardian of public tranquillity 

From an attentive consideration of this sketch of our mihtary law, it 

1 I Jac c. as § 46 An order of council, in Dec 1638, that evey raan having lands of 
inheritance to the clear yearly value of 300/ should be chargeable to furnish a hght horse-man 
every one of 300/ estate to furnish a lance, at the discretion of the lord lieutenant was unwar- 
ranted by any existing law, and must be reckoned among the violent stretches of prerogative 
at that time Rushw Abr 11 500 

“ Grose’s Military AnUtjipUes, 1 150 The ■ffor^ artillery was used in that age fpr th? 
|opg bow. 
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Rill strike the reader that the principal question to be determined was, 
whether, in time of peace, without pretext of danger 01 invasion, there 
were any legal authority ±at could direct the mustering ^d trammg 
to arms of the able-bodied men m each county, usually denorninated 
the mihtia. If the power existed at all, it manifestly resided in the 
king The notion that either or both houses of parliament, who 
possess no portion of executive authority, could take on themselves 
one of its most peculiar and important functions, was so pieposterous 
that we can scarcely give credit to the smcenty of any reasonable 
person who advanced iL In the imminent peril of hosUle invasion, 
in the case of intestine rebellion, there seems to be no room for doubt, 
that the king who could call on his subjects to bear arms for their coun- 
try and laws, could oblige them to that necessary disciphne and pte- 
vious training, without which their service would be unavailing It 
might also be urged that he was the proper judge of the danger But 
that, in a s'eason of undeniable tranquillity, he could withdraw his sub- 
jects from their necessary labours against their consent, even for the 
important end of keeping up the use of military discipline, is what, 
with our present sense of the limitations of royal power, it might be 
ditucult to affirm The precedents under Henry VIII and Elizabeth 
were numerous , but not to mention that many, perhaps most of these, 
might come under the class of preparations against invasion, where the 
royal authonty was not to be doubted, they could be no stronger than 
those other precedents for pressing and mustenng soldiers, which had 
been declared illegal Theie were at least so many points uncertain, 
and some wherein the prerogative was plainly deficient, such as the 
right of marching the mihtia out of their ow’n counties, taken away, if 
It had before existed, by the act just passed against pressing soldiers, 
that the concurrence of the whole legislature seemed requisite to place 
so essential a matter as the public defence on a secure and permanent 
footing ^ 

The aim of the houses however in the bill for regulating the mihtia, 
presented to Charles in Feb 1642, and his refusal to pass which led by 
rapid steps to the civil war, was not so much to remove those uncer- 
tainties by a general provision (for in effect they left them much 
as before), as to place the command of the sword in the hands of 
those they could control, — nominating in the bill the lords lieutenant 
of ever) county, who were to obey tlie orders of the two houses, and to 
be irremovable b) the king for two years No one can pretend that 
this was not an encroachment on his prerogative ^ It can only find a 
justification m the precarious condition, as the commons asserted it to 
be, of those liberties tliey had so recentl> obtained, in their just per- 
suasion of the king’s insincentj , and in the demonstrations he had 
already made of an intention to win back his authonty at the sword’s 


=‘"‘1 at the treaty of Uxbndac, tl>at the 
well uprtisM Sn ^1^ jointly, p. 55 129. Ihis, though not 

leguUte It. ' ^ mean that it requued an act of parliament to determine and 


on the whole, three fo,.rths ofTl^'^n I these were royalista but 

penuiv, who. thoi.-h'*men ®''S*“d would have been m the hands of 

rea«>n to hciw that diey wouUl d^eline m momu^y, had given Charles no 

however dcm.alcry or pnrliament might issue. 
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point ^ But It IS equitable, on the other hand, to observe that the. 
commons had by no means greater reason to distrust the faith of 
Charles, than he had to anticipate fresh assaults from them on the 
power he had inhented, on the form of religion which alone he thought 
lawful, on the counsellors who had served him most faithfully, and on 
the nearest of his domestic ties If the right of self-defence could be 
urged by parliament for this demand of the militia, must we not admit 
that a similar plea ivas equally vahd for the king’s refusal ? However 
arbitrary and violent the previous government of Charles may have 
been, however disputable his sincerity at present, it is vain to deny, 
that he had made the most valuable concessions, and such as had cost 
him very dear He had tom away from his diadem what all monarclis 
would deem its choicest jewel, that high attribute of uncontrollable 
power, by which their flatterers have in all ages told them they 
resemble and represent the Divinity He had seen those whose 
counsels he had best approved, rewarded nith evile or imprisonment, 
and had incurred the deep reproach of his own heart by the sacrifice 
of Strafford. He had just now given a reluctant assent to the e.vtinc- 
tion of one estate of parliament, by the bill excluding bishops from the 
house of peers Even in this business of the militia, he would have 
consented to nominate the persons recommended to him as lieutenants, 
by commissions levocable at his pleasure , or would have passed the 
bill rendering them irremovable for one year, provided they might 
receive their orders from himself and the two houses jointly^ It was 
not unreasonable foi the king to pause at the ciitical moment which 
was to make all future denial nugatoiy, and inquire whether the pre- 
vailing majority designed to leave him what they had not taken away 
But he was not long kept in uncertainty upon this score The nineteen 
propositions tendered to him at York m the beginning of June, and 
founded upon addresses and declarations of a considerably earlier 
date,^ went to abrogate m spirit the whole existing constitution, and 
were in truth so far bej ond what the king could be expected to grant, 
that terms moie intolerable were scarcely proposed to him m his 

' When this bill hid been with much ado accepted, and first read, there were few men 
who imagined it would ever receive further countenance but now there were very few who 
did not believe it to be a very necessary provision for the peace and safety of the kingdom 
So great an impression had tnc late proceedings made upon them, that with little opposition it 
passed the commons, and was sent up the lords ' Clarend ii 180 

® Clarendon, n 375 Pari Hist. 1077 no6 , 8Lc It may be added, that the nnlitia bill as 
originally tendered to the king by the two houses, \vas ushered in by a preamble osserti^ that 
there had been a most dangerous and despente design on tile house of commons, the efmet of 
the bloody counsels of the papists, and otiier ill affected persons, who had already raised a 
rebellion in Ireland Clor p 336 Surely he could not have passed this, especially the last 
allusion, without recording hts own ab^iOiuCe dishonour but it must be admitted, that on the 
king’s objection, they omitted this preamble, and also materially limited the powers of the lords 
lieutenant to be appointed under the bill 

3 A declaration of the gnevances of tlie kingdom, and the remedies proposed, dated April 
I , may be found in the Pari Hist p 1155 But that work does not notice that it had passed 
the commons on Feb 19 , before the king had begun to move towards the north Com Joum 
It seems not to have pie ised the house of lords, who postponed its consideration, and ivas 
much more grievous to the king than the nineteen propositions themselves. One proposal was 
to remove p!I papists from about the queen , that is, to depnve her of the exercise of her 
religion, guaranteed by her marriage contract. To this objection Pym replied that the house 
of commons had only to consider the law of God and the law of the land that they must 
resist idolatiwest they incur the divine wrath, and must see the laws of this kingdom executed 
that the public faith is less than that they owe to God, against which no contract can obli).e, 
neither con anj bmd us against the law of the Ungdoni P'^rk Hist ^ 
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grcuast difficulties, nor at Uxbndgc, nor at Newcastle, nor even at 

Tliese famous propositions import that the privy council and officers 
of state should be approved by parliament, and take such an oath as 
the two houses shoula prescribe ; that during the intervals of panu 
ment, no vacancy in the council should be supplied without the assent 
of the major part, subject to the future section of the two houses , 
that the education and marriages of the king's children should be under 
parliamentary control , the votes of popish peers be taken away , t ie 
church government and liturgy be reformed as both houses should 
adMse , the mihtia and all fortified places put into such hands as par- 
liament should approve , finally, that the king should pass a bill for 
restraining all peers to be made in future from sitting in parliament, 
unless they be admitted with the consent of both houses A few more 
laudable provisions, such as that the judges should hold their offices 
during good behaviour, iihich the king had long since promised, (Pari 
Hist 702 ), were mixed up with these strange demands Even had tlie 
king complied with such unconstitutional requisitions, there was one 
behind, which, though they had not advanced it on this occasion, was 
not likely to be forgotten It had been asserted by the house of com- 
mons m their last remonstrance, that, on a right construction of the old 
coronation oath, the king Mas bound to assent to all bills M'hich the two 
houses of parliament should offer ^ It has been said by some that this 
ivas actually the constitution of Scotland, where the crown possessed a 
counterbalancing influence , but such a doctrine was in this country as 
repugnant to the whole history of our laws, as it was incompatible with 
the subsistence of the monarchy m any thing more than a nominal 
pre-eminence. 

In weighing the merits of this great contest, in judging whether a 
thoroughly upright and enlightened man would rather have listed under 
the royal or parliamentary standard, there are two political postulates, 
the concession of which Ave may require one, that civil A\ar is such a 
calamity as nothing but the most inispensable necessity can authorise 
any party to bring on , the other, that the mixed government of England 
king, lords, and commons, w'as to be maintained in preference to 
any other form of polity The first of these can hardly be disputed , 
and though the denial of the second would certainly involve no 
.absurdity, yet it may justly be assumed where both parties avowed 
their adherence to it as a common principle Such as prefer a despotic 
or a republican form of government will generally, without much fur- 

* Clarendon, p 453 Ujwn this pasiage m the rcmonslnnce a division took place, aihen it 

the wordi in the old form of coronation oath, 
^ parhanicnt under Henry IV .concerning which this giammatico- 

politiw contention arose, arc the follownng *' Concede, justas leges ct consuetudincs esse 

esse proiegcndas, et ad honorem Dei corroborandas, ytM 
ccnunir.l m 7 tf’ nuinL-nned by one side that eU^ertt should be 

n contended fortheprxterperfcct Hut even 11 the 

to mill r . I ^ ^ T P 9 ‘“‘ of conslnicuon, though consuetudincs seems nalarally 

strange inference thattlie lung was 
<jua.s\-u]-iis to him His own assciit is involved in the expression, 

?cn4c, a^a sectrnre “^’’OJ^oced, on the hypothesis of the word being in the future 

Ell U h CO one V*’ u ^“hcut consent of the people in parliament 1 he 

hr Tand LeS\h 7 ^“‘0^0 Sir, will jou .niit m 

%^<l customs. 'hr convio,^iUv oj i _,our- 
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ther inquirj, have made their election between Charles the First and the 
parliament We do not argue from the creed of the English constitu- 
tion to those who have abandoned its communion 
There was so much in the conduct and circumstances of both parties 
m the year 1642, to excite disapprobation and distrust, that a wise and 
good man could hardly unite cordially with either of them On the 
one hand, he would entertain little doubt of the king’s desire to over- 
throw by force or stratagem whatever had been effected in parliament, 
and to establish a plenary despotism , his arbitrary temper, his knoivn 
pnnciples of government, the natural sense of wounded pride and 
honour, the instigations of a haughty woman, the solicitations of 
favourites, the promises of ambitious men, were all at work to render 
his new position as a constitutional sovereign, even if unaccompanied by 
fresh indignities and encroachments, too gnevous and mortifying to be 
endured. He had already tampered in a conspiracy to overawe, if not 
to disperse, the parhament , he had probably obtained large promises, 
though very little to be trusted, from several of the presbyterian leaders 
in Scotland during his residence there in the summer of 1641 , he had 
attempted to recover his ascendancy by a sudden blow in the affaii of 
the five members , he had sent the queen out of England, furnished 
with the crown jewels, for no other probable end than to raise men and 
procure arms in foreign countries , 1 he was now about to take the field 
with an army, composed in part of young gentlemen disdainful of a 
puritan faction that censured their licence, and of those soldiers of for- 
tune, reckless of public pnnciple, and averse to cml control, whom the 
war m Germany had trained , in part of the catholics, a wealthy and 
active body, devoted to the crown, from which alone they had expe- 
rienced justice or humanity, and from whose favour and gratitude they 
now expected the most splendid returns Upon neither of these parties 
could a lover of his country and her liberties look without alarm , and 
though he might denve moie hope from those better spirits, who had 
withstood the prerogative m its exorbitance, as they now sustained it 
in Its decline, yet it could not be easy to foretell that they would pre- 
serve suficient influence to keep steady the balance of power, in the 
contingency of any decisive success of the royal anns 
But, on the other hand, the house of commons presented still less 
favourable prospects Wc should not indeed judge over-severely some 
acts of a virtuous indignation in the first moments of victory,^ or those 
heats of debate, without some excesses of which a popular assembly is 
in danger of falhng into the opposite extreme of phlegmatic security 
But, after every allowance has been made, he must bniig very heated 
passions to the records of those times, who does not perceive m the 


1 See what u. said as to this by P Orleans m 87 and by JIadame de Jlotteville, i 268 
Her intended journey to Spa, in July, 1641, which was given up on the remonstrance of pac 
banient, is highly su^icious The house, it appears, had received even then information that 
the crown jewels were to be carried a« ay Nakon, it 391 
* The impeachments of lord Finch and of judge Berkeley for high treason arc at least as 
little justifiable in pomtoflaw as that of Strafford. Yet, because the former of tljese ivas 
moved by lord Falkland, Clarendon is so far from objecting to it, that he imputes as a fault to 
the parliamentary leaders their lukewarmness in this prosecution, and insinuates that they 
were desirous to sake Fmch See especially the new edit, of Clarendon, voL i App But 
they might reasonably think that Finch was not of sufficient importance to divert them atten 
uon from the grand apostate, whom they were determined to punish Finch Hed to Holland , 
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conduct of that body a senes of glanng ™Sount 

and constitutional, but of those higher pnnciples 

to all immediate policy Witness the ordinance for disarming recusants 
pJslrbrbol^ l^ouseJm August , 641, ^and that m November auth^ 
ing the eml of Leicester to raise men for the defence 
out warrant under the great seal , both manifest encroachments on Ae 
executive power and the enormous extension of pn^ege, under 
which every person accused on the slightest testimony of disparaging 
their proceedings, or even of introducing new-fangled ceremonies m the 
church, a matter wholly out of their cognisance, was dragged betore 
them as a delinquent, and lodged in their pnson “ Witness the out- 
rageous attempts to intimidate the minority of their oyn body in tne 
commitment of Mr Palmer, and aftenvards of sir Ralph Hopton, to 
the Tower, for such language used in debate as would not have excited 
any observation in ordinary times , — their continual encroachments on 
the rights and privileges of the lords, as in their intimation that, if bills 
thought by them necessary for the public good should fall m the up|^r 
house, they must join ivith the minonty of the lords in representing the 
same to the king , * or in the impeachment of the duke of Richmond 

so that then it would have been absutd to take much trouble about his impeachment Falk 
land houever opened it tothe lords, 14 Jan 1641, m a speech contarmns full as man} eatravn 
cant propo<iuons as any of St. John's Bcikclty, besides his forwardness about sbip-money, 
had wen notorious for subserviency to the prerosaUve Ibc house sent tlie usher of the UaeV. 
rod tothe court of King’s Bench, while the judges were sating, who took hinj away to _pnson 
‘ ishich struck a great terror ' saj s NVhilelock, " in ihc rest of his brethren then sitting in 
Westniinsler Hall, and in all his profession The impeachment against Berkeley for hijh 
treason ended in ms paying 1 fine of tofioo! But what appears strange and unjustifiable is, 
that the houses suffered him to sit for some terms as a judge, with this impeachment over his 
head Hie only cacuse for this is, that there were a great many vacanmes on that bench 

1 Jouxn Aug 30 and Xov 9. It may be urged in behalf of these ordinances, that the king 
1 ad gone into Scotland agaiait the wish of the two houses, and after refusmg to appoint a 
custos regni at their request. But if the exigency of the case might justify, under those ar- 
cumsunces, the assumption of an irregular power, it ought to have been hmited to the period 
of the sovereign’s absence 

* Fail Hist- 678 ct alibi Journ passim Clarendon, 1 475 says this began to pass all 
bounds after the act rendering them mdissoluble “ It hmi never," he says, “ been attempted 
before this parliament to commit any one to pnson, except for some apparent breach of pnn 
lege, such as the arrest of one of their nicinbcrs,or ihc like " Instances of this, however, had 
occurred ^fote, of which 1 have mentioned in another place ihe grossest, that of Hoyd, in 
tSe t Ihe lords in Slar ifija, condemned one Sandford, a tailor, for cursmg the p.ar!iament, 
to be kept at work in Bndewell during his life, besides some minor inflicliDns Rushworth 
A wrvnge order was made by the comuions, I>cc ro. 1641, that, sir illiam Earl havinggiven 
infonuauun of soTc dangerous words spoken by certain persons, the speaker shall issue a wax- 

Tt/cdg ffrscnj £zs fir Saf'i shciHd ^ttit o it 

* entrv of ih^ ui thtf jou-ruai^ is loo chanictcribUc of me tone is*^uined m the CQintnons 
to be omiltw ‘ rhis comruttce (after naming eoinc of the warmest men) is appointed topre 
pare heaus lor a conference with the lords, and to acquaint them what bills tms house hath 
passed and sent up to their lonlshjps, which much concern the safety of the kingdom, but have 
rmd no cecsent of iheir lordships unto them and that, this house being the representative 
ccuy ot tne whole km;xdoin, and ihcir lordships being but as particular persons, and coming to 
parL^entm a paruai.ar capacity, that if they shall not be pleased to consent to the pasang 

V ' V “ and others necessary to the preservation and safely of the kingdom, that then 
of ^0 lords that arc more sensible of the safely of the kingdom, 
'nu^vmsonDcc.a i64i,bcfo'c 
H and evadenlly contains the gcrSi of the reso- 

li.Wa ol h eh. 1649, that the house of lo-ds was useless 

ihc rCaOMt»,fir» Vsrae K... \f- « ti 

erv scnsibl>, 
ol the lords 



s., — — i — * — ' -..vw, uv euitiuiaiiueu 10 withdra v (k^cirey 

eo-„'’£rauo-i ihe JQunuds that on Tues next the hou_c w<j..!d t ikc into 

-Poken by Mr Godolphin >othins Onher, 
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for words, and those of the most trifling nature, spoken in the upper 
house , ‘ — their despotic violation of the nghts of the people, in im- 
prisoning those who presented or prepaied respectful petitions in 
behalf of the established constitution , ® while they encouraged those 
of a tumultuous multitude at their bar in favour of innovation , ® — their 
usurpation at once of the judicial and legislative powers in all that 
related to the church, particularly by their committee for scandalous 
ministers, under which denomination, adding reproach to injury, they 
subjected all who did not reach the standard of puntan perfection to 
contumely and vexation, and ultimately to expulsion from their lawful 
property (Nalson, ii 234. 245) Witness the impeachment of the 
twelve bishops for treason, on account of their protestation against all 
that should be done in the house of lords during their compelled absence 
through fear of the populace , a protest not perhaps entirely well ex- 
pressed, but abundantly justifiable m its argument by the plainest 
principles of law * These great abuses of power, becoming daily more 
frecjuent, as they became less excusable, would make a sober man 
hesitate to support them m a civil war, wherein their success must not 
only consummate the destruction of the crown, the church, and the 
peerage, but expose all who had dissented from their proceedings, as it 
ultimately happened, to an oppression less severe perhaps, but far 
more sweeping, than that which had rendered the star-chamber odious 
But It may reasonably also be doubted whether, in staking their own 
cause on the penlous contingencies of war, the house of commons did 
' not expose the liberties for which they professedly were contending, to 
a far greater nsk than they could have incurred even from peace with 
an insidious court For let any one ask himself what would have been 
the condition of the paihament, if by the extension of that panic which 
in fact seized upon several regiments, or by any of those countless 

^ This was earned 27th Jin 1642, by a majonty of 225 to 123, the largest number, I think, 
that voted for any question during the parliament Richmond was an eager courtier, and 
perhaps an enem> to the constitution which may account for the unusual majonty m favour 
of his impeachment, but cannot justify it He had merely said, on a proposition to adjourn, 
“ Wh> should we not adjourn for si\ months?” 

* Pari Hist ir^7 1150 1188 Clarendon, 11 284 346 

* Clarendon, 322 Among other petitions presented at this time, the noble author inserts 
one from the porters of London Air Broaic asserts of this, that ** it is nowhere to be found 
or alluded to so far as I recollect, except in Clarendon s History and I have no hesitation in 
pronouncing it a forgery by that author, to disgrace the petitions which so galled him and his 
party Ihe journals of the commons give an account of every petition and I have gone over 
them •‘viihtne utmost caro, in order to ascertain whether such a petition everwas presented, and 
yet cannot discover a trace of it (ui 306 } This wnter is much too precipitate and passion- 
ate No sensible man will believe Clarendon to have committed so foolish and uselcoS a for 
gery and as to Mr B *s diligent perusal of the journals, this petition is fully noticed, though 
not inserted at length, on the 3d ot February 

* The bishops had so few friends in the house of commons, that m the debate arising out of 
this protest, all agreed that they should be charged ivith treason, except one gentleman, who 
<^id bethought them only mad, and proposed that they should be sent to Bedlam instead of 
the Tower Even Clarendon bears rather hard on the protest chiefly, as is evident, because 
It originated with Williams In fact, several of these prelates had not courage to stand by 
what they had done, and made tnvial apologies Pari Hist 096 Whether the violence was 
such as to form a complete justification for tlieir absent ng themselves, is a question of fact 
which we cannot well determine Three bishops continued at their posts, and voted against 
the bill for removing them from the house of lords See a passage from Hall’s Hard Measure, 
in Woidsworth’s Eccles. Biogr v 317 The king always entertained a notion that this act 
was null m itself and m one of his proclamations from York, not very judiciously declares his 
intention to preserve the privileges of the tkr^e estates of parliament ihe lords admitted the 
twelve bishops to bail but win their usual pusillammit^ , rerommitted them on the commons 
cxpobtulatA«n, Pari Hist 1092 
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accidents %\hich determine the fate of battles, the king had wholly 
defeated their arm> at EdgehilP Is it not 

supposition, almost demonstrable, that m those first days of the civil 
war, before the parliament had time to disco\er the extent of its owm 
resources, he would have found no obstacle to his tnurnphal entry iiUo 
London? And, m such circumstances, amidst the defection ot the 
timid and lukewarm, the consternation of the brawling rnultitude, and 
the exultation of his victonous troops, would the tnennial act itself, or 
those other statutes which he had \ ery reluctantly conceded, ha'v e 
secure^ Or if we believe that the constitutional supporters of his 
throne, the Hertfords, the Falklands, the Southamptons, the Spencers, 
would still have had sufficient influence to shield from violent hands 
that palladium which they had assisted to place in the building, can 
there be a stronger argument against the necessity of taking up arms 
lor the defence of liberties which, even in the contingency of defeat, 
could not have been subverted ’ 

There were many indeed at that time, as there have been ever since, 
who, admitting all the calamities incident to civil war, of which this 
country reaped the bitter fruits for twenty years, denied entirely that 
the parliament went beyond the necessary precau'ions for self-defence, 
and laid the w’hole guilt of the aggression at the king’s door He had 
given, it was said, so many proofs of a determination to have recourse 
to arms, he had displa) ed so insidious an hostility to the privileges of 
parliament, that, if he should be quietly allowed to choose and tram 
soldiers, under the name of a militia, through hired servants of his own 
nomination, the people might find themselves either robbed of their 
liberties by surprise, or compelled to struggle for them m very unfavour- 
able circumstances The commons, with more loyal respect perhaps 
than policy, had opposed no obstacle to his deliberate journey towards 
the north, which they could have easily prevented,’ though well aware 
that he had no other aim but to collect an army , w as it more than 
ordinary prudence to secure the fortified town of Hull with its maga- 
zine of arms from his grasp, and to muster the militia in each county 
under the command of lieutenants m whom they could confide, and to 
whom, from their rank and personal character, he could frame no just 
objection ^ 


riiese considerations are doubtless not without weight, and should 
restrain such as may not think them sufficient from too strongly cen- 
sunng those who, deeming that cither civil liberty or the ancient con 
stitution must be sacrificed, persisted m depriving Charles the First o 
cveiy power, which, though pertaining to a king of England, he coulo 
not be tmsted to exercise We are, in truth, after a lapse of ages, often 
able to form a better judgment of the course that ought to have been 
pursued in political emergencies than those who stood nearest to the 
scene. Ixot onlv we have our knowledge of the event to guide and 
correct our imaging' determinations, but we are free from those 
acious rumours, those pretended secrets, those imperfect and illusive 


the cimI war ^hojld ha\c been presented b/ more \agoroui 
“Hared probably have been m their power tj 



39-t Ltadiug Pahtidaiis ihfftud wuUly as to Motives 

MOWS, ihoit. ptriOD.il prcpObjC3sioiii> \v!iich m ever/ age vvarp the 
poliuoU conduct of the most %'.cH mc,mmg The eh iractera of mdt- 
Mduals, so fre<juentl) murepresented by lUllcry or pirt> rage, stand 
out to us revealed b> the tenor of theSr entire lives, or by the compari- 
son of liistonc d aiicedoles, and ih it more uithentie mfonintion which 
js reserved for jxijtentv Looking is it were from an eminence, vve 
can uke a more comprehensive range, and cliss better the objects 
before us m their due proportions md m their be irmgs on one anotlier 
It IS not tas) for us even no v to decide, keeping m view the maintcn 
mice of the entire constuution, from which naiij in the civil war greater 
mischief was to be apiireheiided but the election w is, I am persu idcd, 
still more diliieuit to be made b) conteinporuries. No one, it leist, 
who has given tnv tune to the jiud> of tint history, will deny tint 
unong those who (ought m opposite b at ihons it Edgehill and Xevv- 
bury, or voted m the opposite parliaments of Westminster and Oxford, 
there were m uiy who thought much dike on generil theories of prero- 
gative and privilege, divided only perhaps by some casual prejudices, 
which had led these to look with greater distrust on courtly insidious- 
ness, ind those with greater mdignition it popuhr violence Wc 
c iiiiiot believe that I’alkl ind and Coleuepptr ditiered gre illy m their 
constitutional principles from WhiteloeK. uul Iherpoint, or that Hert- 
ford and boiitliampton were less friends to i hmiled monarchy than 
Essut and Northumberland 

There is, however, mother ir^jUmeiU sometimes alleged of 1 ite, m 
justilic ition of the eontuuied uucks on the king’s lUthorily , which is 
the more specious, as it seems to ipp^ d to wh it are now denommaicd 
the Whig nnuctples of the constitution It h is been said that, sensible 
of the nial admmislr ition the nation hid endured for so mmy years, 
(which, if the king himself were to be deemed by coiistuiition il (iction 
ignor mt of it, must at It.isl be uiipuled to evil idvisers,) the house of 
commons sought only that security which, as long .is a sound spirit 
continues to leiuaie its members, it must ever require — the appoint- 
ment of ministers m whose lulelily to the public liberties it could better 
eoiitide, tint bycirrying frmklv into etfect those counsels whieh he 
b ul unwisely abandoned ujion the carl of Hedford's death, and bestow- 
ing the responsible olfices of the st Ue on men approved for p atnotisni, 
he would both h ive dib.iniied the jedousy of his subjects md ensured 
his own prcrogiiivc, which no ministers iie jiroiie to impair 

Those who are slruek by these considerations may not, perhaps, have 
sufiiciently reflected on the ch ingcs whieh the king h id actiuilly made 
m his admmistruion since the beginning of the parhament. iJesides 
those already mentioned, Essex, Holland, Saye, and St. John, he had, 
111 the uituniu of i6gi, conferred the post of secret iry of state on lord 
Falkland, and that of master of the rolls on sir John Colepepper, both 
very piomment m the redress of grievances and punishment of delin- 
quent ministers during the first part of the session, and whose attich- 
ment to the cause of constitutional liberty there was no sort of reason 
to distrust They were indeed m some points of a dilferent way of 
thinking from Pym and Hampden, and had doubtless been chosen by 
the king on that account But it seems rather beyond the legitimate 
bounds of parliamentary opposition to involve the kingdom m civil war, 
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simolv bcc-iuse the choice of the crown had not fallen on its leaders 
The^reiS misfortune was, that Charles did not rest m the advice of his 
own responsible ministers, against nme of whom the house of commons 
had any tust cause of exception The theory of our constitution in 
this respect was very ill established . and had it been more so, there 
are perhaps few sovereigns, especially m circumstances of so much 
novelty, who uould altogether conform to it But no appointment that 
he could have made from the patriotic bands of parliament would have 
furnished a security against the intrigues of his bed-chamber or the 


influence of the queen , w 1 . 

Ihe real problem that v,e have to resolve, as to the political justice 
of the civil Mar, is not the character, the past actions, or even the 
existing designs, of Charles , not even whether he had as justly for- 
feited his crown as his son was deemed to have done for less violence 
and less insmcenty, not even, I will add, whether the liberties of his 
subjects could have been absolutely secure under his government , but 
ivlicther the nsk attending his continuance upon the throne with the 
limited prerogatives of an English sovereign were great enough to 
counterbaJance the misenes of protracted civil war, the perils of defeat, 
and the no less penis, as expenence showed, of victory Those who 
adopt the words spoken by one of our greatest orators, and quoted by 
another, “There was ambition, there avas sedition, there was violence, 
but no man shall persuade me that it was not the cause of liberty on 
one side, and of tyranny on the other,” have for themselves decided 
tins cjuestion.^ But, as I know, (and the history of eighteen years is 
my witness), how little there avas on one side of such liberty as a avise 
man avould hold dear, so I am not yet convinced that the great body of 
the royalists, the peers and gentry of England, avere combating for the 
sake of tjTanny I cannot believe them to have so soon forgotten their 
almost unanimous discontent at the king’s arbitrary government in 
1640, or their general concurrence m the first salutaiy measures of the 
parliament I cannot think that the temperate and constitutional 
language of the royal declarations and ansavers to the house of commons 
III 164a, knoavn to have proceeded from the pen of Hyde, and as 
superior to those on the opposite side m argument as they avere m 
eloquence, avas intended for the a\ filing slaa'es of tyranny I cannot 
discover in the extreme reluctance of the royalists to take up arms, and 
their constant eagerness for an accommodation, (I speak not of mere 
soldiers, but of the greater and more important portion of that party,) 
that zeal for the king’s re-estabhshment m all his abused prerogatives 
which some connect wath the aerj^ names of a rojalist or a cavalier 2 


' 1 hese u onls arc x^cnbcil to lord Clulham, m a speech of Air Gnttan, according to lord 
1 ^ t.ssa\ on the Hijtorj of tire Knglish Government, p 55 
’ OarendonhM several rcmarhablc passages, chicrt> towards the end of the fifth booh 0 1 
his H istory on the slown^ and timidity of thcroyaUst party before the commencement of the 

W , r i a wajonly of the upper house, for there were 

optly forty of then, dispUjed much of this. Want of political courage was a charactenstic 
-a Pcnod, bravely as many behaved in the field But I have no doubt 
ofihc km^s intentions had t considerable cfTcct 

=^0 'heir hands, on the 15th of Tune, leao.professinir 
and thaMhc\ pc^uasion that ihc king had no design to make uTf on the parliament, 

anf of cr counsels that might rcasonabl> beget a belief o 

ml? ^ f 1“^ endeavours tended to the settlement of tL protestant 

cl.„RiU, U e jast prvilcges of parUameal, ihcUbcrty of the subject, Lc Tlus was an ill judged. 
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It IS well observed by Burnet, in answer to the vulgar notion that 
Charles I was undone by his concessions, that, but for his concessions, 
he would have had no party at all This is, in fact, the secret of what 
seems to astonish the parliamentar>' histonan. May, of the powerful 
force that the king was enabled to raise, and the protracted resistance 
he opposed He had succeeded, according to the judgment of many 
real fnends of the constitution, in putting the house of commons m the 
wrong Law, justice, moderation, once ranged against him, had gone 
over to his banner His arms might reasonably be called defensive, if 
he had no other means of preserving himself from the condition, far 
worse than captivity, of a sovereign compelled to a sort of suicide upon 
Ins own honour and authority For, however it ma> be alleged that a 
king IS bound in conscience to sacrifice his power to the public will, yet 
it could hardly be inexcusable not to have practised this disinterested 
morality , especially while the voice of his people was by no means 
unequivocal, and while the major part of one house of parliament 
adhered openly to his cause * 

It IS indeed a question perfectly distinguishable from that of the 
abstract justice of the kin^s cause, whether he did not too readily 
abandon his post as a constitutional head of the paihament, whether, 
with the greater part of the peers, and a very considerable minority m 
the commons, resisting, m their places at Westminster all violent 
encroachments on his nghts, he ought not rather to have sometimes 
persisted in a temperate though firm assertion of them, sometimes had 
recourse to compromise and gracious concession, instead of calling 
away so many of his adherents to join his arms as left neither numbers 
nor credit with those who remained There is a remarkable passage 
in lord Clarendon’s life, not to quote Whitelock and other ivriters less 
favourable to Charles, where he intimates his own opinion that the 
king, would have had a fair hope of wnthstanding the more violent 
faction, if, after the queen’s embarkation for Holland in February 1642, 
he had returned to Whitehall , admitting, at the same time, the hazards 
and inconveniences to which this course was liable (Life of Clarendon, 
p 56 ) That he resolved on trying the fortune of arms, his noble hiS" 

and even a'bsurd piece of hypoensy, calculated to degrade the subscribers since the design of 
nusmg tro^s was hardly concealed, and every part of the king s conduct since his arrival at 
fork manifested it The commission of array, authorising certain persons in each county to 
raise troops, was m fact issued immediately after this dcclaralion It is rather mortifying to 
find lord Falkland's name, not to mention others, m this list but he probably felt it impos 
sible to refuse his signature, uithouc throwing discredit on the king and no man engaged m 
a party ever did, or ever can, act with absolute sincerity or at least he can be of no use to 
his fnends, if he does not adhere to this uncompromising pnnciple 

The commission of array was ill received by many of the king's fnends, as not being con 
formable to law Clarendon, lu 91 Certainly it was not so but it was lustifiable as the 
means of opposing the parliament's ordinance for the mihtia, at least equally illegal This, 
however, shous very strongly the cautious and constitutional temper of many of the royalists, 
who could demur a&iut the legality of a measure of necessity, smee no other method of raising 
an arm> would have been free from similar exception 1 he same reluctance to enter on the 
war was displayed in the propositions for peace, which the king, in consequence of his coun 
cil 5 importunitv, sent to the two houses through the earl of Southampton, just before he 
raised fiis standard at Nottingham 

1 According to a list made by the house of lord^. May 25 1642, the peers with the king at 
York were thirty two those who remained at Westminster, forty two But of the latter, 
more than ten joined the others before the commencement of the war, and five or six after- 
wards two or three of those at York returned During the war there were at the outside 
thirty ceers who sat in the parhameat 
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tonan insinuates to have been the effect of the queen’s influence, with 
whom, before her departure, he had concerted his futuie proceedings 
Yet notwithstanding the deference owing to contemporary opinions, I 
cannot but suspect that Clarendon has, in this instance, as m some 
other passages, attached too great an importance to particular in- 
dividuals, measuring them rather by their rank m the state, than, by 
that capacity and energy of mind, which, m the levelli^ hour o 
revolution, are the only real pledges of political influence He thought 
It of the utmost consequence to the king that he should gain over the 
earls of Essex and Northumberland, both, or at least the former, 
isavcring between the two paities, though voting entirely with the 
commons Certainly the king’s situation required every aid, and his 
repulsive hardness towards all who had ever given him offence dis- 
played an obstinate unconcihating character, which deprived him of 
some support he might have received But the subsequent history of 
these two celebrated earls, and indeed of all the moderate adherents to 
the parliament, will hardly lead us to believe that they could have 
afforded the king any protection Let us suppose that he had returned 
to Whitehall, instead of proceeding towards the north It is evident 
that he must either have passed the bill for the militia, or seen the 
ordinances of both houses carried into efiect without his consent He 
must have consented to the abolition of episcopacy, or at least have 
come into some compromise which would have left tlie bishops hardly 
a shadow of their jurisdiction and pre-eminence He must have dnven 
from his person those whom he best loved and trusted He would 
have found it impossible to see again the queen, without awakening 
distrust, and bringing insult on them both The royalist minority of 
parliament, how ever considerable m numbers, was lukewarm and faint- 
hearted That they should have gained strength so as to keep a per- 
nnnent superiority over their adversaries, led as they were by states- 
men so bold and profound as Hampden, Pym, St John, Cromwell, and 
Vane, is what, from the experience of the last twelve months, it was 
unreasonable to anticipate But, even if the commons had been moie 
favourably inclined, it would not have been m their power to calm the 
mighty waters that had been moved from their depths They had 
permitted the populace to mingle in their discussions, testifying pleasure 
at Its paltry applause, and encouraging its tumultuous aggressions on 
the minority of the legislature What else could they expect than that, 
so soon as they ceased to satisfy the city apprentices, or the trained 
bands raised under their imlitia bill, they must submit to that physical 
strength which is the ultimate arbiter of political contentions? 

Thus, with evil auspices, with much peril of despotism on the one 
hand, with more of anarchy on the other, amidst the apprehensions 
and sorrows of good men, the civil war commenced m the summer of 
1^2 I might now perhaps pass over the period that intervened, until 
the restoration of Charles II ,as not strictly belonging to a work which 
undertakes to relate the progress of the Enghsh constitution But this 
would have left a sort of chasm that might disappoint the reader, and 

vvholly cxcluded our more general political 
■'iihout a knowledge of which the laws and government of any 
people must bo unintelligible, it will probably not be deemed qq 
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necessarj digiession, if I devote one chapter to the most interesting 
and remarkable portion of British story. 


CHAPTER X. 

FROil THE BREAKING OUl OF THE CIVIL WAR TO THE 
RESTORATION 

PARf I 

Success of the King in the first Part of the War — Efforts by the 
moderate Party fo> Peace — Affair at Brentford — Tt eaty of Oxford — 
Impeachment of the Queen — WallePs Plot — Secession of some Peeis 
to the King's Quarters — Their Treatment theie impolitic — The anti- 
pacific Party gain the Ascendant at Westminster — The Parliament 
makes a new Gieat Seal — And takes the Covenant — Perseaition of 
the Clergy who refuse it — Impeachment and Execution of Laud — 
Decline of the Kiiifs Affaiis in 1644 — Factions at Oxford— Royalist 
Lords and Commoners summoned to that City — Treaty of Uxbridge 
— Impossibity of Agreement — The Parliament insist on unreasonable 
Terms — Miseries of the Wat— Essex and Manchestei suspected oj 
Lukewai miiLSs — Self-diiiying Oidi nance — Battle of Naseby — Det- 
petate Condition of the King's Affairs — He throws himself into the 
Hands of the Scots— His struggles to preserve Episcopacy, against 
the Advice of the Queen and others — Bad Conduct of the Queen — 
Publication of Letters taken at Naseby — Discovery of Glarnorgan'r 
Treaty — King deliveied up by the Scots — Growth (ff the Independents 
and Republicans — Opposition to the Presbyterian Government — 
Toleration — Intrigues of the Army with the King — His Person 
eized — The Parliament yield to the Army — Mysterious Conduct oJ 
Cromwell — Imprudent Hopes of the King— He rejects the Proposals 
of the Army — His Flight from Hampton Court — Alarming Votes 
against him — Scotd Invasion — The Presbyterians regain the As- 
cendant — Treaty of Newport — Gradual Progress of a republican 
Par ty — Scheme among the Officers of bringing Charles to Trial — 
This IS finally determined — htclusion of Presbyterian Members — 
Motives of some of the Ktnfs fudges — Question of his Execution 
discussed- His Character — Icon Basilike — pp 399-452 

PART II 

Abolition of the Monarchy — and of the House of Lords — Common- 
wealth — Schemes of Cromwell — His conversations with Whitelock — ■ 
Unpopular ity of the Parliament — Their Fall — Little Par liarnent — 
Instrument of Government — Parliament called by Cromwell— Dis- 
solved by him — Iritr igues of the King and his Party — Insurrectionary 
Movements in 1 655 — Rigorous Measures of Cro nwell — His arbitral v 
Government — /A summons another Parliament — Designs to tale, the 
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Crown-TJit Project faih-But hts Axithoniy as Protector ts 
au^nented—He atvis at fountng a new House ofLords—HuVeat i 
—%id Cliaj acler— Richard Jus Son succeeds Jnm—Is supported by 
some prudent Meu—But opposed by a Coalition—Calls aParhament 
—IheAnny overthrow both— Long Parliament 1 estored—ExpeUcd 
amin—Aiid a^atn restored— Impossibility of establishing a Republic 
^Intrigues of the Royalists— They unite with the Presbyterians— 
Conspiracy of 1659 — Interference of Monk — His Dissimulation — 
Secluded Membeis return to their Seats— Difficulties about the 
Restoration — Hew Parliament— King restored— WhetJur previous 
Condition^ required— Plan of reviving the Treaty of Newport in- 
expedient— Diffiailty of framing Conditions — Conduct of the Conven- 
tion about this not blamable — Except in respect of the Miltita — 
Conduct of Monk — pp 452-499 


Factions tliat, while still under some restraint from the foims at least 
of constitutional law, excite our disgust by their selfishness or intem- 
perance, are httle likely to redeem their honour when their animosities 
have kindled civil warfare If it were difficult for an upnght man to 
enlist with an entire willingness under either the royalist or the parlia- 
mentarian banner, at the commencement of hostilities m 1642, it be- 
came far less easy for him to desire the complete success of one or the 
other cause, as advancing time displayed the faults of both m darker 
colours than they had previously worn Of the parliament — to begin 
with the more powerful and victorious party — it may.be said, I think, 
with not greater seventy than truth, that scarce tivo or thiee public 
acts of justice, humanity, or generosity, and very few of political wisdom 
or courage, are recorded of them from their quarrel with the king to 


their expulsion by Cromwell 

Notwithstanding the secession from pailiament before the com- 
mencement of the war of nearly all the peers who could be reckoned 
on the king’s side, and of a pretty considerable part of the commons, 
there still continued to sit at Westminster many sensible and moderate 
persons, who thought that they could not serve their country better 
than by remaining at their posts, and laboured continually to bnng 
about a pacification by mutual concessions Such weie the earls of 
Northumberland, Holland, Lincoln, and Bedford, among the peers , 
Selden, Whitelock, Holhs, Waller, Pierpoint, and Rudyard, m the 
commons These however would have formed but a very ineffectual 
minority, if the war itself, for at least twelve months, had not taken a 
turn httle expected by the parliament. The haid usage Charles seemed 
to enduro in so many encroachments on liis ancient prerogative 
awakened the sympathies of a generous aristocracy, accustomed to 
respect the estabhshed laws, and to love monarchy, as they did their 
own liberties, on the score of its prescriptive title , averse also to the 
rude and morose genius of puntanism, and not a httle jealous of those 
upstart demagogues who already threatened to subvert the graduated 
pyi^id of English society Their zeal placed the king at the head of 
considerabb army than either party had anticipated, 
t^uay, p 10^ ) In the first battle, that of Edgehill. though he did not 
rv.„am .nastcr of the aoW, jot oU Iho conL?„cnccs Vw 
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evidently m his favour ‘ In the ensuing compaign of 1643, the advan 
tage was for several months entirely his own, nor could he be said to 
DC a loser on the whole result, notwithstanding some reverses that 
accompanied the autumn A line drawn from Hull to Southampton 
would suggest a not \er)'me\act idea of the two parties, considered as to 
their military occupation of the kingdom, at the beginning of September 
1643 , for if the parliament, by the possession of Glocestcr uid 
Plymouth, ami by some force they h id on foot m Cheshire and other 
midland parts, kept their ground on the west of this line, this was 
nearly compens ited by the e.irl of Newcastle’s possession at that time 
of most of Lincolnshire which lay within it. Such was the temporary 
effect, p irtly indeed of what may be called the fortune of war, but 
rather of the zeal and spirit of the royalists, and of their advantage in 
a moie numerous and intrepid cavalry’ (May, 212 Baillie, 373 391) 
It has been frequently supposed, and doubtless seems to have been 
a prevailing opinion at the time, that if the king, instead of sitting 
down before Glocester at the end of August, had marched upon 
London, combining his operations with Newcastle's powerful anny, he 
would have brought the war to a triumphant conclusion'* In these 
matters men ^udge principally by the event Whether it would have 
been prudent m Newcastle to have left behind him the strong gariison 
of Hull under Fairfax, and an unbrokem though inferior force, com- 
manded by lord Wnloughby and Ciomwell m Lincolnshire, I must 
leave to military critics, suspecting however that he would have found 
It difficult to draw away the Yorkshire gentry and yeomanry, fonning 
the strength of his amty, from their unprotected homes Yet the par- 
liamentary forces were certainly, at no period of the war, so deficient 
in numbers, discipline, and confidence, and it may well be thought 
that the king’s want of permanent resources, with his knowledge of the 
timidity and disunion which prevailed in the capital, rendered the 
boldest and most forward game his tnie policy 

It was natural that the moderate party m parliament should acquire 
strength by tlie untoward fortune of its anus Their aim, as well as 
that of the constitutional royalists, was a speedy pacification , neither 
party so much conaidermg what terms might be most advantageous to 

* liolh siJls claimed the victory May, who thinks tliat Essex, by hu iiijudicioiu conduct 
after the baillc, lost tin. advaneioO he had gained in it, admits tlut the citect u is to strengthen 
tin. king’s side " Xhoie who thought hts suecc.s impossible began to look upon him as one 
who might be a coiniucror, and many neuters joined him " p 176 Ludlow is of the same 
opinion as to Lssex s beliaviour and its consequences '* Our ami> , after some refreslimeut at 
VVarwick, returned to London, not like men th it had obtained t victory, but as if they had 
been beaten,” p 5a lliu> shows tliat they had nut m fact obt lined much of a victory and 
lord VVluarton’s report to parlLanicnt almost leads us to thuik the advantage, upon the whole, 
to have been with the king Pari Hist 11 1495 

* Afay, Bailhej Alis Hutchinson, are as much of this opinion, as sir Philip W’anvick, and 
other royalist writers It is certain that there was a prodigious alarm, and almost despondency, 
among the parliamentarians. 1 hey immediately began to nuake entrenchments about London, 
which were finished in a month Alay, p 314 In the Somers Tracts, iv 534 , is an intercst- 
uig letter from a Scotsman then in London, giving an account of dicse forlificauons, which, 
considenng the short time employed about them, seem to have been very respectable, and 
such as the king’s army, with its weak cavaliy and bad artillery, could not easily have carried 
Lord Sunderland, four days before the batlfc of Newbury, wherein he was killed, wrote to 
his wife, that the king’s affairs had never been in a more prosperous condition that situng 
down before Glocester Imd prevented tluir finishing ihe war inat year, “ iVhich nothing 
could keep us from doing, if we had a months more tunc” Sidney Letters, 11 6 ji He 
alludes m the same letters to the diyuiniis m the royal party 
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their own side, as which way the nation might be freed from an 
mmiriilnhlv orotracted calamity On the kin^s advance to Cohibrook 


m^NoSber^Id^e bSuses made an overture for negotiation on 
miMovemuci _ But, during the parley, 


which he expressed his readiness to enter But, during me parley, 
some of his troops advanced to Brentford, and a sharp action took 
place in that town The parliament affected to consider this such a 
mark of perfidy and bloodthirstiness as justified them m breaking off 
the treaty a step to which they were doubtless more inclined by the 
kins’s retreat, and their discovery that his army was less formidable 
than they had apprehended It is veiy probable, or rather certain, 
even from Clarendon’s account, that many about the king, if not him- 
self, were sufficiently indisposed to negotiate , yet as no cMsation of 
arms had been agreed upon, or even proposed, he cannot be said to 
have waved the unquestionable right of every beUigerent, to obtain all 
possible advantage by arms, in order to treat for peace m a more 
favourable position But, as mankind are seldom reasonable in admit- 
ting such maxims against themselves, he seems to have injured his 
reputation by this affair of Brentford 
A treaty, from which many ventured to hope much, was begun early 
in the next spring at Oxford, after a struggle which had lasted through 
the winter witlun the walls of parliament* But though the party of 
Pym and Hampden at Westminster were not able to prevent negotia- 
tion against the strong bent of the house of lords, and even of the city, 
which had been taught to lower its tone by the interruption of trade, 
and especially of the supply of coals from Newcastle, yet they were 
powerful enough to make the houses insist on terms not less unreason- 
able than those contained in their nineteen propositions the year 
before “ The king could not be justly expected to comply with these , 
but had they been more moderate, or if the parliament would have m 
some measure receded from them, we have every reason to conclude, 
both by the nature of the terms he proposed m return, and by the 
positive testimony of Clarendon, that he would not have come sincerely 
into any scheme of immediate accommodation The reason assigned 
by that author for the unwillingness of Charles to agree on a cessation 
of arms during the negotiation, though it had been originally suggested 
by himself, and w hich reason would have been still more applicable to 
a treaty of peace, is one so strange, that it requires all the authority of 
one very unwilling to confess any weakness or duplicity of the king to 
be believed He had made a solemn promise to the queen, on her 
departure for Holland the year before, “ that he would receive no person 
who had disserved him into any favour or trust, without her privity and 
consent and that as she had undergone many reproaches and calum- 


* Fail Hilt. Li -(8 H i«nu natural to thmX that, if ihe moderate party were able to 

the desertion of a great many rojilut members 
who had tomed the kmg, they would have maintainca a decisive majority had these contmued 
h th^ places But it u to be considwd, on Uie other hand, that the {ing could never hare 
i^d an arm>, if he had not been a^ble to rally the peers and gentry rou^ his banner, and 
that in by the real secret of the temporary strength of the picifir part7 

^ Clarendon, 5fay, Whne'lock ®If we behVvTuie l^t fp 63 ). the 

indeed With all wc have reason labcUeie of ihelring » duposition dunng ih"va“" ‘ 


402 Queen Henrietta impeached for High Treason 

nies at the entrance into the war, so he would never make any peace 
but by her interposition and mediation, that the kingdom might receive 
that blessing only from her Let this be called, as the reader may 
please, the extravagance of romantic affection, or rather the height 
of pusillanimous and crimmal subserviency, we cannot surely help 
acknowledging that this one marked weakness in Charles’s character, 
had there been nothing else to object, rendered the return of cordial 
harmony between himself and his people scarce within the bounds of 
natural possibility In the equally balanced condition of both forces 
at this particular juncture, it may seem that some compromise 
on the great question of the militia was not impracticable, had the 
king been truly desirous of accommodation , for it is only just to 
remember that the parliament had good reason to demand some 
security for themselves, when he had so peremptorily excluded several 
persons from amnesty Both parties, in truth, were standing out for 
more than, either according to their situation as belligerents, or even 
perhaps according to the principles of our constitution, they could 
reasonably claim , the tivo houses having evidently no direct right to 
order the military force, nor the king, on the other hand, having a clear 
prerogative to keep on foot an aimy, which is not easily distinguishable 
from a mihtia, without consent of parliament. The most reasonable 
course apparently would have been for the one to have waved a 
dangerous and disputed authonty, and the other to have desisted from 
a still more unconstitutional pretension , which was done by the bill 
of nghts in 1689 The kingdom might have well dispensed, in that 
age, with any military organization , and this seems to have been the 
desire of Whitelock, and probably of other reasonable men But 
unhappily when swords are once dra%vn in civil war, they are seldom 
sheathed till expenence has shoivn which blade is the sharper 
Though this particular instance of the queen's prodigious ascendancy 
over her husband remained secret till the pubhcation of lord Clarendon’s 
life. It was in general well kno^vn, and put the leaders of the commons 
on a remarkable stroke of pohcy, in order to prevent the renewal of 
negotiations On her landing in the north, with a supply of money 
and arms, as well as wth a few troops she had collected in Holland, 

' they earned up to the lords an impeachment for high treason against 
her This measure (so obnoxious was Hennetta), met with a less 
vigorous opposition than might be expected, though the moderate party 
was still in considerable force ^ It was not only an insolence which a 
king, less uxonous than Charles, could never pardon , but a violation 
of the pnmary laws and moral sentiments that preserve human society, 

I Life of Clarendon, p 7p Thu induced the king to find pretexts for avciding the cessation, 
and ^vas die real cause of hu refusal to restore the earl of N orthumberland to his post of lord 
admiral dunng thu treaty of Oxford, which was urged by Hyde That peer was, at thu time, 
and for several months aftenvards, inclinmg to come over to the long but, on the bad success 
of Holland and Bedford m their change of sides, he gave in to the opposite course ofjiolittcs, 
and joined the party of lords Saye and Wharton, m determined hostility to the king 

Dr Lmg^ has lately thrown doubts upon thu passage m Clarendon, but upon grounds 
which I do not clearly undersb nd Hut, of Engl x 208 note. That no vestige of its truth 
should appear, as he observes, m the private correspondence between Charles and hu consort, 

(if he means the letters taken at Naseby, and I know no other), u not very singular as the 
whole of that correspondence u of a much later date 

* I cannot discoverm the Journals any division on thu impeachment But Hollu. inveighs 
against it in hu memoirs as one of the flagrant acts of St John’s party and there u an 
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to which the queen was acting m obedience. Scarcely proceeding 
of the long parliament seems more odious than this , whether designed 
by way of^ intimidation, or to exasperate the king, and render the com- 
posure of existing differences more impracticable. 

The enemies of peace were strengthened by the discovery of what is 
usually called Waller’s plot, a scheme for making a strong demonstra- 
tion of the royalist party in London, wherein several mernbers of 
both houses appear to have been more or less concerned Upon the 
detection of this conspiracy, the two houses of parliament toi^ ^ 
oath not to lay down arms so long as the papists now m arms should 
be protected from the justice of parliament , and never to adhere to, 
or willingly assist the, forces raised by the king, ivithout the consent of 
both houses Every individual member of the peers and commons 
took this oath , some of them being then m secret concert wth the 
king, and others entertaining intentions, as their conduct very soon 
evinced, of deserting to his side (Park Hist. 129) Such was the 
commencement of a system of perjury, which lasted for many years, 
and belies the pretended religion of that hypocritical age But we 
may always look for this effect from oppressive power, and the imposi- 
tion of political tests 

The king was now in a course of success, which made him rather 
hearken to the sanguine courtiers of Oxford, where, according to the 


mvanable character of an exiled faction, every advantage or reverse 
brought on a disproportionate e.\ultation or despondency, than to those 
better counsellors w'ho knew the precanousness of his good fortune 
He published a declaration, wherein he denied the two houses at 
Westminster the name of a parliament , which he could no more take 
from them, after the bill he had passed, than they could deprive him 
of his royal title, and by refusing which he shut up all avenues to an 
equal peace* This w'as soon followed by so extraordinary a political 
error as manifests the king’s want of judgment, and the utter impro- 
bability that any event of the war could have restored to England the 
blessings of liberty and repose Three peers of the moderate party, 
the earls of Holland, Bedford, and Clare, dissatisfied with the pre- 
ponderance of a violent faction in the commons, left their places at 
Westminster, and came into the king's quarters It might be presumed 
from general policy as well as from his constant declarations of a 
desire to restore peace, that they would have been received with such 
studied courtesy as might serve to reconcile to their own mind a step 
which, when taken with die best intentions, is always equivocal and 
humiliating There was great reason to believe that the earl of 
Northumberland, not only the first peer then in England as to family 
and lortune, but a man highly esteemed for prudence, was only waiting 


u.Munt of the delme oa ihu subject m the Somers Tracts, v 500 , whence it appears that It 

other., but supported by Strode, 

a absolutely lost sight of for some time In Ian 1644, the lords 

prooeedmg for fannKmg the queen to trralnas 

jf cr the raua-oJ Pris ^ Qarendoa.iv 155 He publudicd bo rfcver a declara’ oa sooa 
'cowau!.T I’ll <J«ermmat.on to govern by ih. 

* 
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to observe the reception of those who went first to Oxford, before he 
followed their steps There were even well-founded hopes of the earl of 
Essex, who, though incapable of betraying his trust as commander of 
the parliament's army, was both from personal and public motives dis- 
inclined to the war-party m the commons There was much to expect 
from all those who had secretly wished well to the king’s cause, and 
from those whom it is madness to reject or insult, the followers of 
fortune, the worshippers of power, without whom neither fortune nor 
power can long subsist Yet such was the state of Charles's council- 
board at Oxford that some were for arresting these proselyte earls , 
and It was earned wth difficulty, after they had been detained some 
time atWalhngford, that they might come to the court But they met 
there wth so many and such general shghts, that though they fought 
in the king's army at Newbury, they found their position intolerably 
Ignominious , and after about three months, returned to the parliament 
wthmany expressions of repentance, and strong testimonies to the evil 
counsels of Oxford ‘ 

The king seems to have been rather passive in this strange piece of 
impolicy, but by no means to have taken the line that became him, of 
repressing the selfish jealousy or petty revengefulness of his court 
If the earl of Holland was a man whom both he and the queen, on 
the score of his great obligations to them, might justly reproach with 
some ingratitude, there was nothing to be excepted against the other 
two, save their continuance at Westminster, and comphance in votes 
that he disliked And if this were to be visited by neglect and dis- 
countenance, there could, it was plain, be no reconcihation betiveen 
him and the parliament For who could imagme that men of courage 
and honour, while possessed of any sort of strength and any hopes of 
preserving it, would put up with a mere indemnity for their lives and 
fortunes, subject to be reckoned as pardoned traitors who might thank 
the king for his clemency, wnthout presuming to his favour ? Charles 
nust have seen his supenonty consolidated by repeated victories, 
before he could prudently assume this tone of conquest Inferior in 
substantial force, notwithstanding his transient advantages, to the 
parliament, he ^d no probability of regainmg his station, but by 
defections from their barmer , and these, with incredible folly, he 
seemed to decline , far unlike his illustnous father-in-law, who had 
cordially embraced the leaders of a rebelhon much more implacable 
than the present For the Oxford counsellors and courtiers who set 
themselves against the reception of the three earls, besides their 


1 Clarendon, IV 193 263 Whitelock.yo They met wjth a worse reception atWeslmm- 
ster than at Oxford, as indeed they had reason to expect. A motion that the carl of Holland 
should be sent to the Tower was lost m the commons by only one voice Pari Hist 180 They 
were provoked at his taking his seat without permission After long refusmg to consent, the 
lords agreed to an ordmance, June 29 164^, that no peer or commoner, whonad been in the 
long’s quarters, should be admitted again to sit in either house. Pari Hist 271 This seventy 
was one cause of Essex’s discontent, which was increased when the commons refused him 
leave to take Holland with him on his expedition into the west that summer Baillie, i 426 
Whitelock, 87 If It be asked why this Roman ngourwas less impolitic m the paihament Uian 
in the kmg, I can only answer, that the stronger and the weaker have different measures to 
pursue But relatively to the pacification of the kingdom, upon such terms as fellow citizens 
lught to reouire from each other, it was equally blamable in both parties or rather iqofe so jq 
ut possessed qf the greptef power 
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narticular animosity towards the earl of Holland,^ and that general 
fed ng S i^dam Ld distrust which, as Clarendon finely obsems 
seems by nature attached to all desertion ^d inconstancy, whether n 
politics or rehgion, (even among those who reap the adv^tage o it, 
and when founded upon what they ought to reckon the soundest 
reasons ) there seem grounds to suspect that they had deeper and 
more selfish designs than they cared to manifest They had 
the kin«- with solicitations for titles, ofnces, pensions , but these weie 
nccessmly too limited for their cravings They had sustained, many 
of them, great losses , they had performed real or pretended services 
for the l^ng , and it is probable that they looked to a confiscation of 
enemies’ property for their indemnification or reward. This would 
account for an a\erseness to all overtures for peace, as decided, at this 
period, among a greaPbody of the cavaliers as it was with the factions 
of P>m or Vane 

These factions were now become finally predominant at Westmin- 
ster On the news that pnnce Rupert had taken Bnstol, the last and 
most serious loss that the parhament sustained, the lords agreed on 
propositions for peace to be sent to the king, of an unusually moderate 
tone* The commons, on a division of 9+ to 65, determined to take 
them into consideration , but the lord mayor Pennington having pro- 
cured an address of the city against peace, backed by a tumultuous 
mob, a small majority was obtained against concumng with the other 
house * It was after this that the lords above mentioned, as well as ■ 
many of the commons, quitted Westmmster The prevailing party 
had no thoughts of peace, till they could dictate its conditions Through 
Essex’s great success in raising the siege of Glocester, the most 
distinguished exploit in his military hfe, and the battle of Newbury 
wherein the advantage was certainly theirs, they became secure agamst 
any important attack on the king’s side, the war turning again to end- 
less sieges and skirmishes of partizans And they now adopted two 
important measures, one of which gave a new comple.\ion to the 
quarrel 

Littleton, the lord-keeper of the great seal, had earned it awny with 
him to the king This of itself put a stop to the regular course of the 

1 It IS lai mated by Clarendon, that some at Oxford, probably Jermjn and Digby, were 
jwlcusof Hollind > rccovennj ihc mflucn‘“c he had possessed \nth the queen who seems 10 
reumed no re^tmsnt against him. As to Bedford and Clare, they v-outd probably have 
o-en better receded if rot accompanied by so obnoxious an intriguer of the old court Thrs 
seems to account for the unanimity which ibc historian desenbes to have been shown in the 
co^mol agauisi their favourable rccepuon Light and passionate tempers Uke that of Hennetta 
are pro-e to forget injuries senousand melancholic ones, like that of Charles never lose si-'ht 
cf tne’n- ' ^ 

* Baill e deplores at this Ume “ the horrible fears and confusions in the atyr the Linz every 
*here being naonons In the aty, a strong and inso'ent party for him,” p 301 “The 

^e meaner and more lalanious to come to 
i “■y tn-nuliuou.Iy for peace on any terms ThL tumult could not 

rL* ^ vmltnce, and laUingsome three or four wonien,and hurting some of them, 
many p 300, 

■ 1 °'^ Clarendon, V 183 HolLs s Memoirs. 

-T or themionty ca ihe nrst cccasioa he had lef th. viriihe party soSo 

in tie journals repeatedly, from Nov i€.S^telIer 

-aal'en-a- he was rTre a’ ^ 'cry honest, and to a certain extent, 

^rwu,. es Jafed. also ^ ^ bypersoaal animosities and as these shifted, hj- 
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executive government, and to the idnnnislntion of justice within the 
inrliaincnt’b (juailers No employments could be tilled up, no writs 
foi election of members issued, no commissions for holding the assizes 
completed, without the indispensable formality oi aifixing the great 
sell It must surely excite a smile, that men who had raised armies, 
and fought battles against the king, should be perplexed how to get 
over so technical a difficulty But the great seal, in the eyes of the 
laiglish lawyers, has a sort of mysterious efficacy, and passes for the 
depository of royal authority m a higher degree than the person of tlic 
king The commons prepared an ordinance m July for making a new 
great seal, in which the lords could not be induced to concur till 
Octobei rile royalists, ind the king himself, exclaimed against this 
as the most audacious tre ison, though it may be reckoned a v cry n itural 
consequence of the state in which the parliament was placed , and in 
the subsequent negotiations, it was one of the minor points m dispute 
whether he should luthorisc the proceedings under the great seal of the 
two houses, or they consent to sanction what had been done by virtue 
of lus own 

'I he second measure of parliament was of greater moment and more 
fatal consequences I have lire idv mentioned the stress laid by the 
Digotcd Scots presby tcrians on the est iblishment of their own church- 
government in England Chiefly perhaps to concili ite this people, the 
house of commons hid entertained the bill for abolishing cpiseopacy, 
and this had formed a part of the nineteen propositions that both 
houses tendered to the king ‘ After the action at Brentford they con- 
curred m a declaration to be delivered to the Scots commissioners, 
resident m London, wherein, after setting forth the malice of the pre- 
latical clergy m hindering the refonnation of ecclesiastical government, 
and professing their own desire willingly and affectionately to pursue a 
closer union m such matters between the two nations, they request their 
brethren of Scotland to raise such forces as they should ^udge sufficient 
for the securing the peace of their own borders against ill-affected 
persons there, as likewise, to assist them in suppressing the army of 
papists and foreigners, which, it was expected, would shortly be on foot 
in England (Pari Hist in 15) 

This overture produced for many months no sensible effect The 
Scots, with all their national wanness, suspected that in spite of these 
general declarations in favoui of their church polity, it was not much 
at heart with most of the parliament, and might be giv en up in a treaty, 
if the king would concede some other matters in dispute Accordingly, 
when the progress of his arms, especially m the north, dunng the 
ensuing summer, compelled the parliament to call in a more pressing 
manner, and by a special embassy, for their aid, they resolved to bind 
them down by such a compact as no wavering policy should ever 
rescind They insisted therefore on the adoption of the solemn league 
and covenant, founded on a similar association of their own, five years 
before, through which they had successfully resisted the king, and over- 
thrown the prelatic government The covenant consisted in an oath 

* The resolution, that government by archbishojps, bishops, &.c , was inconvenient, and 
ought to be tahen away, passed both houses unammousI>, Sept lo 1642 Pari Hist n 
-465 but the ordinance to carry this fully into effect was not made Ull Oct , 1646 Scobell’s 
Orthnanccs. 
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to be subscribed by aU sorts of persons m both kingdoms, whereby 
they bound themselves to preserve the reformed religion m the church 
of Gotland, m doctnne, worship, discipline, and government, accojd- 
mg to the word of God and practice of tjie best refornied churches , 
and to endeavour to bnng the churches of God in the three kingdoms 
to the nearest conjunction and uniformity in religion, confession of 
faith, form of church-government, directory for worship, and ^techiz- 
ing to endeavour, without respect of persons, the extirpation of popery, 
prelacy (that is, church-government by archbishops, bishops, their 
chancellors and commissaries, deans and chapters, archdeacons, and 
all other ecclesiastical officers depending on that hierarchy,) and what- 
soever should be found contrary to sound doctnne and the power of 
godliness , to preserve the nghts and privileges of the parliaments, and 
the liberties of the kingdoms, and the king^s person and authonty, in 
the preservation and defence of the true religion and liberties of the 
kingdoms , to endeavour the discovery of incendiaries and malignants, 
who hinder the reformation of religion, and divide tlie king from his 
people, that they may be brought to punishment , finally, to assist and 
defend all such as should enter into this covenant, and not suffer them- 
selves to be withdrawn from it, whether to revolt to the opposite party, 
or to give in to a detestable indifference or neutrality In conformity to 
the strict alliance thus established between the two kingdoms, the Scots 
commissioners at Westminster were intrusted, jointly with a committee 
of both houses, with very extensive powers to administer the public 
affairs ^ 

Every member of the commons who remained at Westminster, to 
the number of 228, or perhaps more, and from 20 to 30 peers that 
formed their upper house, ^subscribed this dehberate pledge to overturn 
the established church , many of them with extreme reluctance, both 
from a dislike of the innovation, and from a consciousness that it raised 
a most formidable obstacle to the restoration of peace , but with a 
secret reserve, for which some want of precision in the language of this 
covenant (purposclj introduced by Vane, as is said, to shelter his own 
schemes) afforded them a sort of apolog) ’ It was next imposed on all 

• This comimltec, appointed m Feb , 1644, consisted of the followuis persons, the most con- 
spicuous, at tlut time, of the pailiament the carb of Northumberland, Esses, VVanvidc and 
Maa^ester lords Sajc Wiarton and Robots hfr Picrrepont, the two sir Henry vjn« 
sir Philip Smp>Iton, sir W 'am VV^ler Mr Gilbert Gemrd, sir WHIham Arth“^ 

-4^*^^^ Crew, VV^aliop, St John, Cromwell, Prown, and Gljnn Parhamentary 

the *6 niarked m the Poriiamentary History as having taken 

lorln’oi" and AC still lind lus name m the mmont> on such occmjons after R mI 

nre’co™ ^he king, ivas of great use to the 



^ 1 am not quite satisfied as to this, which 

ihc'kiAciTiVrAT.'n,*:"’'' « '“y ^ supposed that the ambiiuit^ 

t» aU bomid the subsciSerslo the interpretation, it cer- 
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civil and military officers, and upon all the beneficed clergy i A severe 
persecution fell on the faithful children of the Anglican church Many 
had already been sequestered from their livings, or even subjected 
to imprisonment, by the parhamentaiy committee for scandalous 
ministers, or by subordinate committees of the same kind set up in 
each county within their quarters, sometimes on the score of im- 
moralities or false doctrine, more frequently for what they termed 
malignity, or attachment to the king and his paity“ Yet wary men 
who meddled not with politics, might hope to elude this inquisition 
But the covenant, imposed as a general test, drove out all who were 
too conscientious to pledge themselves by a solemn appeal to the Deity 
to resist the polity which they generally believed to be of his institution 
What number of the clergy were ejected (most of them but for refusing 
the covenant, and for no moral offence or imputed superstition) it is 
impossible to ascertain Walker, m his Suffenngs of the Clergy, a 
folio volume published in the latter end of Anne’s reign, with all the 
virulence and partiality of the high-church faction in that age, en- 
deavoured to support those who had reckoned it at 8000 , a palpable 
over-statement upon his own showing, for he cannot produce near 2000 
names, after a most diligent investigation Neal, however, admits 
1600, probably more than one fifth of the beneficed ministers m the 
kingdom* The biographical collections furnish a pretty copious 
martyrology of men the most distinguished by their learning and 
virtues in that age The remorseless and indiscnminate bigotry of 
presbytenamsm might boast that it had heaped disgrace on Walton, 


the other friends of moderate episcopacy who took the covenant, justified it, I suppose, to 
their consciences, by the pretext that, in renouncing the jurisdiction of bishops, they meant 
the unlimited junsdiction without concurrence of any presbyters It was not, however, an 
action on which they could reflect with pleasure Baxter says that Gataker and some others 
of the assembly, would not subscribe the covenant, but on the understanding that they did 
not renounce primitive episcopacy by It Life of Baxter, p 48 I hese controversial subtleties 
elude the ordinary reader of history 

I After the war was ended, none of the kin^s party were admitted to compound for their 
estates, ivithout taking the covenant This Clarendon, in one of his letters, calls " makmg 
haste to buy damnation at two years’ purchase ” \ol 11 p 286 Yet there must be some term 
to resistance 

* Neal u 19 &c IS fair enough in censunng the committees especially those in the coun 
try “The greatest part [of the clergy] were cast out for malignity [attachment to^e royal 
cause] superstition and false doctrine were hardly ever objected yet the proceedings of the 
sequestrators were not always justifiable for whereas a court of judicature should rather be 
counsel for the prisoner than the prosecutor, the commissioners considered the king’s clergy 
as their most dangerous enemieSj and were ready to lay hold of all opportunities to discharge 
them their pulpits ’’ p 24 But if we can rely at all on White’s Centuiy of Malignant Minis- 
ters, and I do not perceive that Walker has been able to controvert it, there were a good many 
cases of irregular life in the clergy, so far at least as haunting alehouses , which, however, was 
much more common, and consequently less indecent in that age than at present. Baxter s 
Life, p 74 whose authonty, though open to some exceptions on the score of prejudice, is at 
least better than Walker’s 

The lung’s party were not less oppressive towards ministers whom they reckoned puritan 
which unluckily comprehended most of those who were of stnct hves, especially if they 

f ireached calvinistically, unless they redeemed that suspicion hy strong demonstrations of 
oyalty Neal, p ai Ba.xter’s Life,p 42 And if they put themselves fonvard on this side, 
they were sure to suflfer most seterely for it on the parliament’s success an ordinance of April 
I 1643, having sequestered the private estates of all the clergy who had aided the king Thus 
the condition of the English clergy was every way most deplorable and in fact they were 
utterly rumed 

’ Neal, p 93 He says it was not tendered, by favour, to some of the clergy who had not 
been active agamst the parliament, and were reputed Calvinists p 39 Sanderson is said to 
be one instance This mstonan, an honest and well natured man at bottom, justly censures 
Its imposition 



Hallain's Constitutional History of England 409 

and dnven Lydiat to beggary, that it trampled on the old age ol 
Hales, and embittered with insult the dying moments of Chillmgworth 

But the most unjustifiable act of these zealots, and one of the greatest 
reproaches of the long parliament, was the death of archbishop Laud 
In the first days of the session, while the fall of Strafford struck ever) 
one with astonishment, the commons had earned up an impeachment 
against him for high treason, in fourteen articles of charge , and he had 
lam ever since in the Tower, his revenues, and even pnvate estate 
sequestered, and m great indigence After nearly three years’ neglect, 
specific articles were exhibited against him in October 1643) but not 
proceeded on with vigour till December 1644, when, for whatever 
reason, a determination was taken to pursue this unfortunate prelate to 
death fhe charges against him, which Wild, Maynard, and other 
managers of the impeachment, were to aggravate into treason, related 
partly to those papistical innovations which had nothing of a political 
character about them, partly of the violent proceedings m the star- 
chamber and high-commission courts, wherein Laud was very pro- 
minent as a counsellor, but certainly without any greater legal respon- 
sibility than fell on many others He defended himself, not always 
prudently or satisfoctorily, but with courage and ability, never receding 
from his magnificent notions of spiritual power, but endeavounng to 
shift the blame of the sentences pronounced by the council on those 
who concurred with him The imputation of popery he repelled by a 
list of the converts he had made , but the word was equivocal, and he 
could not deny the difference between his protestantism, and that of 
our reformation Nothing could be more monstrous than the allega- 
tion of treason in this case The judges, on a reference by the lords, 
gave It to be understood, m their timid way, that the charges contained 
no legal treason ^ But, the commons having changed their impeach- 
ment into an ordinance for his execution, the peers xvere pusillanimous 
enough to comply It is said by Clarendon that only seven lords were 
in the house on this occasion but the Journals unfortunately bear 
witness to the presence of twenty ^ Laud had amply mented punish- 
ment for his tyrannical abuse of power, but his execution at the age 
of seventy, without the slightest pretaice of political necessity, was a 
far more unjustifiable instance of it than any that was alleged against 
him ° 

In pursuance of this treaty, the Scots army of 21,000 men marched 
England m January, 164^ This w'as a very serious accession to 
Charless difficulties, already sufficient to dissipate all hopes of final 
triumph, except in the most sanguine mmds His successes, in fact, 
had been rather such as to surpnse well-judging men than to make 
them expect any more favourable termination of the war than by a fair 
treaty From the beginning it may be said that the yeomanry and 
Riding classes of towns were generally hostile to the king’s side, even 
in those counties which were in his military occupation , except 


in a 


'K Joarailj, 4th Jan. I{ is not sud to be dore nera. con 
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few, such as Cornwall, Worcester, Salop, and most of Wales, where the 
prevailing sentiment was chiefly royalist and this disaffection was 
prodigiously increased through the licence of his ill-paid and ill-dis- 
iiplined army On the other hand, the gentry w ere, in a great majority, 
attached to his cause, even in the parts of England which lay subject 
to the parliament But he was never able to make any durable im- 
pression on what were called the associated counties, catending from 
Norfolk to Sussex inclusively, within which no rising could be attempted 
with any effect ^ while, on the other hand, the parliament possessed 
several garrisons, and kept up considerable forces m that larger portion 
of the kingdom where he might be reckoned superior Their resources 
were far greater , and the taxes imposed by them, though exceedingly 
heavy, more regularly paid, and less ruinous to the people, than the 
sudden exactions, halt plunder, half contribution, of the ravenous 
cavaliers The king lost ground during the winter He had built hopes 
on bringing over troops from Ireland , for the sake of which he made 
a truce, then called the cessation, with the rebel catholics But this 
reinforcement having been beaten and dispersed by Fairfax at Nampt- 
wich, he had the mortification of finding that this scheme had much 
increased his own unpopularity, and the distrust entertained of him 
even by his adherents, without the smallest advantage The next 
campaign was marked by the great defeat of Rupert and Newcastle at 
Marston Moor, and the loss of the north of England , a blow so tenable 
as must have brought on his speedy nun, if it had not been m some 
degree mitigated by his strange and unexpected success over Essex in 
the west, and by the tardiness of the Scots m making use of their 
victory Upon the result of the campaign of 1644, the king's affairs 
were m such bad condition that nothing less than a series of victories 
could have reinstated them , yet not so totally ruined as to hold out 
much prospect of an approaching termination to the people’s cala- 
mities 

There had been, from the very commencement of the war, all that 
distraction m the king’s councils at Oxford, and all those bickenngs 
and heart-burnings among his adherents, which naturally belong to 

* " The difference in the temper of the common people of both sides was so Rreat, that they 
who uiclmed to the parliament left nothing unperformed that might advance the cause where- 
as they who wished well to the kmg thought they had performed their duty m domg so, and 
tint they had done enough for him, m that they nad done nothing against him " Clarendon, 

P 3 45* “ Host of the gentry of the county (Noumghamshire),” says Mrs Hutchinson, 

‘‘ were disaffected to the parlnmeut most of the middle sort, the able substantul freeholders 
and the other commons, who had not their dependence upon the mahgnant nobility and gentry , 
adhered to the parlnment ” p 8i Tins I conceive to have been the case in much tlie greater 
part of England Baxter, in Ins Life, p 30 , says just the same thmg m a passage wortliy of 
notice But the Worcestershire populace, he says, were violent royalists p 39 Clarendon 
observes m another place, 111 41 , “There was in tins county (Cornwall), as throughout the 
kingdom, a wonderful and superstitious reverence towards the name of a parhameiit, and a 
prejudice to the power of the court " He afterwards, p 456 , calls ‘ an implicit reverence to 
the name of a parliament, the fatal disease of the whole Jongdom ” So prevalent was the 
sense of the kmg’s arbitrary goveniment, especially in the case of ship-mouej Warburton 
remarks, that he never expressed any repentance, or made any confession in his public decla 
rations, that his former administration had been illegal Notes on Clarendon, p 566 But 
this was not, perhaps, to be expected and his repeated promises to got ern accordmg to law 
might be construed into tacit acknow'edgraents of past erroi^ 

ffhe associated counties, properly speaking were at first Norfolk, Suffolk, Essex Hert 
ford Cambndge to which some others were added Sussex, I believe, was not a part of the 
associauoii but it was equally within the parliamentary pale, though the gentry were remark 
ably loyal m tt-ir iiiclmations. The same was true of Kent. 



Hallam's Constituiional Histoty of England, 4 ^ ^ 

men embarked in a dangerous cause am th different “^/cSes 

views The military men, some of whom had served with the S'v^des 
111 Germany, acknowledged no laws but those of ^\a^ , and could not 
understand that either m annoying the enemy, or providing for thein- 
selves, they were to acknowledge any restraints of the civil poi^^r 
The lawyers, on the other hand, and the whole constitutional party, 
laboured to keep up, in the midst of arms, the appearances at least ot 
legal justice, and that favourite maxim of Englishmen, the supremacy 
of civil over military authority, rather more strictly perhaps than the 
nature of their actual circumstances would admit At the head ot the 
former party stood the king’s two nephews, Rupert and Maurice, the 
younger sons of the late unfortunate elector palatine, soldiers of fortune 
(as we may truly call them), of rude and imperious characters, avowedly 
despising the council and the common law, and supported by Charles, 
wth all his injudiciousness and incapacity for affairs, against the 
greatest men of the kingdom Another very powerful and obnoxious 
faction was that of the catholics, proud of their services and sacrifices, 
confident m the queen’s protection, and looking at least to a full tolera- 
tion as their just reward They were the natural enemies of peace, 
and little less hated at Oxford than at Westminster ‘ 

At the beginning of the winter of 1643, the king took the remarkable 
step of summoning the peers and commoners of his party to meet in 
parliament at Oxford. This was evidently suggested by the constitu- 
tionalists with the intention of obtaining a supply by more regular 
methods than forced contribution, and of opposing a barrier to the 
military and popish interests^ Whether it were equally calculated to 
further the king’s cause may admit of some doubt The royalist con- 
vention indeed, which name it ought rather to have taken than that of 
parliament, met m considerable strength at Oxford Forty-three peers, 
and one hundred and eighteen commoners, subscribed a letter to the 
earl of Essex, expressing their anxiety for a treaty of peace , tw enty- 
nme of the forpier, and fifty-seven of the latter, it is said, being then 

1 Cl vciidon passim, Maj, lOo. Biillic \ 416 See, m the Somers tracts, v 495 , a dia 
loiluc between a gciulcrmn ind a ctlizcn, pntued at Oxford, 1643 'Ihoughof course aro>ahsi 
{Uniphict, It the disunion xliai prevailed in iliat unfortuiiTtc parly, and in>cighs against 

the mnucncc of ^e papists, iii consctjucacc of which the marquis of Hertford is said to hate 
declined the j^ijs service Rupert is praised, -ind Newcastle stru^ at It is wntten, on the 
M hole , in rather a lukewarm style of lo> ally The carl of HoUand and sir Edward Denna 
Rxic out as their reason for quilting Uk kmg’s side, that there was great danger of popery 
ITi^wa, mu^^wemted yet lord Suuderiend talks the same Ungiuige Sidney Papers, 
i . w™ j ® dejection o( spints, and constant desire of peace, must cbiclly be 

isaihii to his divgust with the couuals of Oaford, and the greater part of those with whom 
ne was assoaatea. 

E quel chc piu U graved le spallc 

WV V malvagia e na, NcUe quel tu cadrai in questa valle 

"'’lose talents however, and early pursuits do not 
th- fypubhe hfe It iscvidcnt that he did not plunge into 

doubUess hah no great 

from hl^df Liftof important mauers 

T 7 a had teen acUse against Sirafford, and probably 

In ihc Onaond ‘^ 1 ?^ prosecution of Finch for high treason he had himself mo\ta 

^ ^ at Iiy ono wnling from Oxford, June r 

camuelbrs who affeci^iV^'^ hii'gs he lo used by some bad hollow hearted 

0 *rorfr?rf 2 i!?nn‘'Mllc forme? adviser uf caUing ih- 
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ibsent on the king's service, or other occasions 1 Such a display of 
numbers, nearly double in one house, and nearly half in the other, of 
chose who remained at Westminster, might have an effect on the 
nation’s prejudices, and at least redeem the king from the charge of 
•standing singly against his parliament But they came in no spirit of 
fervid loyalty, ra^er distrustful of the king, especially on the score of 
religion , averse to some whom he had injudiciously raised to power, 
such as Digby and Cottington , and so eager for pacification as not 
perhaps to have been unwilling to purchase it by greater concessions 
than he could prudently make * Peace however was by no means 
brought nearer by their meeting , the parliament, jealous and alarmed 
at It, would never recognise then existence , and were so provoked at 
their voting the lords and commons at Westminster guilty of treason, 
that, if we believe a wnter of high authonty, the two houses unani- 
mously passed a vote on Essex’s motion, summoning the king to 
appear by a certain day® But the Scots commissioners had force 
enough to turn aside such violent suggestions, and ultimately obtained 
the concurrence of both houses in propositions for a treaty * They 
had begun to find themselves less likely to sway the councils of West- 
minster than they had expected, and dreaded the nsing ascendancy of 
Cromwell The treaty was opened at Uxbridge in January 1645 
neither the king nor his adversanes entered on it with minds sincerely 
bent on peace they, on the one hand, resolute not to swerve from 
the utmost rigour of a conqueror’s terms, wthout having conquered , 
and he, though more secretly, chenshing illusive hopes of a more 
triumphant restoration to power than any treaty could be expected to 
effect* 

The three leading topics of discussion among the negotiators at 

^ Pari Hist 218 The number who took the covenant appears by a hst of the long parlia 
meat in the same work, vol ii , to be 236 but twelve of these are included m both lists, having 
gone aftenvards into the king^s quarters The remainder, about 100, were either dead since 
the bemnning of the troubles, or for some reason absentee! themselves from both assemblies 
jpossibly the list of those who took the covenant is not quite complete nor do I think the king 
had much more than about sixty peers on his side The parliament ho.vever could not have 
produced tliirty Lords* Journals, Jan 22 1644 'Whilclock, p 80 , says that 280 appeared 
m the house of commons, Jan 1644, besides 100 absent m the parliament’s service , out this 
cannot be quite exact 

^ Rushworth Abr v 266 and 296 where is an address to the king, mtimating, if atten- 
tively considered, a little apprehension of popery and arbitrary power Bailhe says, in one of 
his letters, “ The first day the Oxford parliament met, the lung made a long speech but many 
bemg ready to give m papers for the removuig of Digby, Cottington, and others from court, 
the meeting was adjourned for several days ” 1 429 Indeed, the restoration of CotUngton, 
aid still more of Windebank, to the kings councils, was no pledge of protestant or constitu 
tional measures This opposition, so natural to parliaments m any circumstances, disgusted 
Charles In one of his letters to the queen, he congratulates himself on bemg ‘ freed from 
the place of all mutmous motions, his mongrel parliament " It may be presumed, that some 
of those who obeyed the king’s summons to Oxford, were influenced less by loyalty than a 
consideration that their estates lay m parts occupied by his troops , of course the same is app] - 
cable to the Westminster parliament. 

* Bailhe, J41 I can find no mention of this m the Journals but as Baillie was then m 
London, ana m constant intercourse with the leaders of parliament, there must have been 
some foundation for his statement, though he seems to have been inaccurate as to the fact of 
the vote 

^ * Pari Hist 299 et post Clarendon, v 16 ^Vhltelock, no &c Rush Abr v 449, 8Lc 
\ s It ^vas impossible for the king to avoid this treaty Not only his Oxford parliament, as 
might naturally be expected, were openly desirous of peace, but a great part of the army had, 
m August, 1644, while opposed to that of Essex in the west taken the extraordinary step of 
sending a letter to that general, declaring their intentions for the rights and liberties of the 
people, pnvileges of parliament, and protestant religion against popish innovations, and that 
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Uxbndge were the church, the imhUa, and the st^e of Ireland. 
Bound bv their unhappy covenant, and watched by their Scots col- 
Iea<nies, the Enghsh commissioners on the parhament side demanded 
the'’complete estabhshment of a presbjtenan polity, and the substitu- 
tion of what was called the directory for the Anghcan hturgy Upon 
this head there \va5 lutle prospect of a union The king had deeply 
imbibed the tenets of Andrews and Laud, beheving an episcopal 
government indispensably necessary to the vahd administration of the 
sacraments, and the very existence of a Christian church The Scots, 
and a portion of the English clergy, were equally conjident that their 
presb>tenan form was established by the apostles as a divine model, 
from which it was unlawful to depart ‘ Though most of the laity m 
this kingdom entertained less narrow opimons, the parhamentary com 
niissioners thought the bng ought rather to concede such a point than 
themselves, especially as his former consent to the abohtion of episco- 
pacy m Scotland weakened a good deal the force of his plea of con- 
science , while the royalists, even could they have persuaded their 
master, thought episcopacy, though not absolutely of dmne right (a 
notion which they left to the churchmen), yet so highly beneficial to 
religion, and so important to the monarchy, that nothing less than 
extreme necessity, or at least the prospect of a signal advantage, could 
justify Its abandonment They offered however what in an earlier stage 
of their dissensions would have satisfied almost every man, that limited 
scheme of episcopal hierarchy, above mentioned as approved by Usher, 
rendering the bishop among his presbyters much like the king m par- 
hament, not free to exercise his junsdiction, nor to confer orders with- 
out them consent, and offered to leave all ceremonies to the minister's 
discretion Such a compromise would probably have pleased the 
English nation, averse to nothing m their established church except its 
abuses , but the parliamentary negotiators would not so much as enter 
into discussion upon iL^ 

oa ihc fuih uf subjects the honour and reputiuoa of cenilenicn and soldiers, they would tvath 
ihcir Ut es mauitatn that wluch his nujesty should publicly promtse, m order to a bloodless 
peace lhe> vient on to request that hssex »ilh six more, would meet the general (earl of 
Brentford) uath six more to cons.der of all means possible to reconcile the unhappy dtiTer- 
enccs and misunderstandings that have so long auheted the langdom. Sir Edward VValter’s 
tlisioncol Discourses, 59 The Vang was acquainted wnth this letter before it was seat, but 
after some hands had beio subscribed to it. He consented, but evidently with great reluc- 
unce, and even indignation as his ow a exprt.sio'is tcsluy m thu passage of Walker, whose 
manusenpt here as m manj other places, contains laterUneauons by Charles himself It was 
doubtless rather la a mutinous spine, which had spread widtly through the army, and contn- 
Lulcd to Its utter rum in the next campaign I presume it was at the king’s desire that the 
letter was signed by the general, 3s well as by pnnee Maunce, and all the colonels, I bcheve, 
m bis ajm\ , to take oS the appearance of a mcuon , but it certainly onginated with WUmot, 
Percy, and some of those whom he thought Si affected See Clarendon, iv , sa7 et post. 

*^*^*^^* Sicivaixl and ShcMon^ argued at U\bndgc that episcopacy was jure 
divi-o Henderson and others that probj tcry was so W’hitelocV, 13a. TTicsC churchmsn 


totain tow ever, that they w o-!d net er have suffered huu to become the master of the Enghsh 
I ““ “ '* ^<xiclY made, it must have been from a conviction that ho 

^uui tcvOj c 

thu latter tells m his life, which reveals several 

-“50 With som^ of his Uxbridge coSl 
He ^ ^ conccs.iiQQS %iih respect lo epuco* 

lie ii>e4 aoflCYcr to maLi huahctf muJi ffreaicr ^ 
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They were hardly less unyielding on the subject of the militia They 
began with a demand of naming all the commanders by sea and land, 
including the lord-lieutenant of Ireland and all governors of garrisons, 
for an unlimited time The king, though not very wiUingly, proposed 
that the command should be vested in twenty persons, half to be 
named by himself, half by the parliament, for the term of three years, 
which he afterwards extended to seven , at the expiration of which 
time it should revert to the ciown But the utmost concession that 
could be obtained from the other side was to limit their exclusive pos- 
session of this power to seven years, leaving the matter open for an 
ultenor arrangement by act of parliament at their termination (White- 
lock, 133 ) Even if this treaty had been conducted between two 
belligerent states, whom rivalry or ambition often excite to press every 
demand which supenor power can extort from weakness, there yet was 
nothing in the condition of the king’s affairs which should compel him 
thus to pass under the yoke, and enter his capital as a pnsoner But 
we may also remark that, according to the great principle, that the 
English constitution, in all its component parts, was to be maintained 
by both sides m this contest, the question for parhament was not what 
their military advantages or resources for war entitled them to ask, but 
what was required for the due balance of power under a limited mon- 
archy They could rightly demand no further concession from the 
king than was indispensable for their own and the peoples’ security , 
and I leave any one who is tolerably acquainted with the state of 
England at the beginning of 1645, to decide whether their privileges 
and the public liberties incurred a greater risk, by such an equal 
partition of power over the sword as the king proposed, than his pre- 
rogative and personal ft eedom would have encountered by abandoning 
It altogether to their discretion I am far from thinking that the 
acceptance of the king’s propositions at Uxbndge would have restored 
tranquillity to England He would still have repined at the limitations 
of monarchy, and others would have conspired against its existence 
But of the vanous consequences which we may picture to ourselves as 
capable of resulting from a pacification, that which appears to me the 
least likely is, that Charles should have re-established that arbitrary 
powei which he had exercised in the earlier period of his reign 
Whence, 111 fact, was he to look for assistance ? Was it ivith such 
creatures of a court as Jermyn or Ashbumham, or with a worn-out 
veteran of office, like Cottington, or a rash adventurer, like Digby, that 
he could outwit Vane, or overawe Cromwell, or silence the press and 
the pulpit, or strike with panic the stem puritan and the confident 
fanatic ? Some there were, beyond question, both soldiers and cour- 
tiers, who hated the very name of a limited monarchy, and murmured 
at the constitutional language which the king, from the time he made use 
of the pens of Hyde and Falkland, had systematically employed m his 
public declarations ^ But it is as ceitain that the great majonty of his 
Oxford parliament, and of those upon whom he must have depended, 

^ The creed of this party is set forth in the behemoth of Hobbes which is, m other words 
the application of those pnnaples of government ivhich are laid down in the Leviathan to the 
institution and state of England in the civil war It is republished in Baron Maseres s 
Tnmts, 11 56s 367 Sir Philip WvwicL in his Memoirs, tgS , hints something of the same 
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therm the field or m the council, were apprehensive of victory 
Sat nueht render him absolute, as that Essex and Manchester were 
unwilling to conquer at the expense of the constitution The 
indeed generally speaking, would have gone great lengths in assertin^ 

his authonti' Nor is this any reproach to that body, by no me^s 
naturally iSs attached to their country and its liberties than other 
En<^hshmen, but dnven by an unjust persecution to see their only hope 
of emancipation m the nation’s servitude They could not be ^’^Pected 
to sympathize in that patnotism of the seventeenth century, which, if it 
poured warmth and radiance on the protestant, ^\as to thern as a 
devounn-^ fire But the king could have made no use of the catholics, 
as a distinct body for any political purpose, without uniting all other 
parties against him. He had already given so much offence, at the 
commencement of the war, by accepting the services which the catholic 
gentr)' were forward to offer, that instead of a more manly justificaUon, 
which the temper of the times, he thought, did not permit, he had 
recourse to the useless subterfuges of denying or extenuating the facts, 
and even to a strangely improbable recnmmation , asserting, on seve- 
ral occasions, that the number of papists m the parliament’s army was 
much greater than m his own.^ 

It ma> still indeed be questioned whether, admitting the propositions 
tendered to the king to have been unreasonable and insecure, it might 
not >et have been expedient, m the penlous condition of his affairs, 
rather to have tried the chances of peace than those of war If he 
could have detenmned frankly and without reserve to have relinquished 
the church, and called the leaders of the presbytenan party in both 
liouses to his councils, it is impossible to prove that he might not both 
have regained his pow cr over the militia m no long course of time, and 
prevailed on the parliament to consent to its own dissolution. The 
dread that party felt of the republican spirit rising amongst the inde- 

' VV"uburioa, m ihc notes subjoined to the late edition of Clarendon, vu 563 , mentions a 
conversation he had with the duhe of Argylc and lord Cobham (both soldiers, and the first a 
di-stuijtuijied one) as to the conduct of the kinj; and the earl of Essex after the battle of Edge- 
hill I hejr agreed It was mexphcable on both sides by any military principle Warburton 
explained it by the unwillingness to be too victorwus, felt by Essex himself, and by those 
whom the king was forced to consult Father Orleans in a passage with which the bishop 
probably was acouainted, confirms this and his authority u very good as to the secret of the 
Mart Rupert, he lajs proposed to march to London " Mais I’espnt Anglois, qui ne se 
dement point mcme dans les plus atuchcs a la rojautif, 1 esprit Anglois, disje, toujours 
entetc de ecs hberter si fuiicstes au repos dc la nation porta la plus grande parue du conseil 
a s opjMMr i ce desscm Lc nreicite fut qu il ctoit dangereux pour le ro> de 1 entreprendre, 
et Jiour la yille que le prmce Robert 1 executast, jeune comme il ctoit, emporte, et capable d y 
nettre le feu La vraie raison iftoit qu’ils craignoient que si le roy entroit dans Londres les 
armes i la i^n il ne prctendist sur b nation une espece de droit de conquete, qui lc rendist 
irep ah-olu ’ Revolut d Annleterre, ill J04. 

''“y "tts publicly denying his employment of 

^pists, he wrote to Newcastle, coinmandmg hmi to make use of all his subject/^rvices 

««pt as to lojalty Ellis’s Letters, lu ^egi , W S 
la the Mu^urn No one can rationaU> blame Charles for any thmg m this but his 
tf f^bood Qaiindon, m Oio ^ ^ ’ 

foreign catholics were in the parliament's service But Dodd sa\ s. 
ta ibS^ gentleman of that persuasion was in aims 

’“i asamatter of hearsay, that out 

and nmt y civil war, one hundred 

from the la— 's^ieScrs at ^ Sunderland), m some remarkab’e letters to his wife 

vuh great Kd^y u 
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pendents, would have induced them to place in the hands of any 
sovereign they could trust, full as much authonty as our constitution 
permits But no one who has paid attention to the history of that 
penod, will conclude that they could have secured the king against 
their common enemy, had he even gone wholly into their own mea- 
sures ^ And this were to suppose such an entire change in his charac- 
ter, and ways of thinking, as no external circumstances could produce 
Yet his prospects from a continuance of hostilities were so unpromising 
that most of the royalists would probably have hailed his almost uncon- 
ditional submission at Uxbridge Even the steady Richmond and 
' Southampton, it is said, implored him to yield, and deprecated his 
misjudging confidence in promises of foreign aid, or in the'successes of 
Montrose “ The more lukewarm or discontented of his adherents took 
this opportunity of abandoning an almost hopeless cause , between the 
breach of the treaty of Uxbridge and the battle of Naseby, several of 
the Oxford peers came over to the parliament, and took an engage- 
ment never to bear arms against it A few instances of such defection 
nad occurred before ^ 

It remained only, after the rupture of the treaty at Uxbridge, to try 
once more the fortune of war The people, both in the king’s and par- 
liament’s quarters, but especially the former, heard with dismay that 
peace could not be attained Many of the perpetual skirmishes and 
captures of towns which made every man’s life and fortune precanous, 
have found no place in general history , but may be traced in the 
journal of Whitelock, or in the Mercunes and other fugitive sheets, 
great numbers of which are still extant And it will appear, I believe, 
from these, that scarcely one county in England was exempt, at one 
time or other of the war, from becoming the scene of this unnatural 
contest Compared indeed with the civil wars in France in the pre- 
ceding century, there had been fewer acts of enormous cmelty, and less 
atrocious breaches of public faith But much blood had been wantonly 
shed, and articles of capitulation had been very indifferently kept 
“ Either side,” says Clarendon, “ having somewhat to object to the 
other, the requisite honesty and justice of observing conditions was 
mutually, as it were by agreement, for a long time violated ” * The 
royalist army, especially the cavalry, commanded by men either wholly 
unprincipled, or at least regardless of the people, and deeming them ill 
affected, the princes Rupert and Maurice, Gonng and Wilmot, lived 
without restraint of law or military discipline, and committed every 

^ It cannot be doubted, and is admitted in a remarkable conversation of Holbs and White 
lock ivith the king at Oxford m Nov , 1644, that the exorbitant terms demanded at Uxbridge 
were carried by the violent part^ who disliked all pacification Wbitelockt 113 

* Baillie, 11. gr He adds, “ That which has been the greatest snare to the king is the 
unhappy success of Montrose in Scotland ** There seems mdeed great reason to think that 
Charles, always sanguine, and mcapable of calculatmg probabilities, ivas unreasonably elated 
by victones from whichno permanent advantage ought to have been expected Burnet confirms 
this on good authonty Introduction to Hist ol his Times, 51 

^ Whitelock, 109 137 143 Rushw v 163 The first rat (except mdeed the earls of Hol- 
land and Bedford, who were rals with two tails), was sir Edward Denng, who came mto tha 
parbament’s quarters, Feb 1644 He was a weak man of some learning, who had already 
played a very changeable part bmore the war 

* A flagrant instance of this was the plunder of Bristol by Rupert, in breach of the capitula 
non I suspect that it was the policy of one party to exaggerate the cruelties of the other 
iut the short narratives dispersed at the tupe giye a \vretc]ied picture of slaughter and dev^-’ 
tepop. 
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^^cdss even m friendly quarters.^ An ostentatious dissoluteness became 
charactenstic of the cavalier, as a formal austenty was of the pantan , 
one spoihnf^ his neighbour in the name of God, the other of the king 
Ihe parliament’s troops were not quite free from these military vmes, 
but displayed them in a much less scanddous de^ee, owing to their 
more rel Jous habits and the influence of their presbytenan cha^ams, 
to the better example of their commanders, and to the comparative, 
though not absolute, punctuahty of their pay (Clarendon and B^ter ) 
But this pay was raised through unheard-of assessments, especially an 
excise on liquors, a new name in England, and through the sequestm- 
tion of the estates of all the king’s adherents resources of which he 
also had availed himself, partly by the rights of war, partly by the 
grant of his Oxford parhament'^ „ . ^ . j .u 

A war so calamitous seemed hkely to endure tiE it had exhausted the 
nation With all the parliament’s supenority, they had yet to subdue 
nearly half the kingdom The Scots had not advanced southward, 
content with reducing Newcastle, and the rest of the northern counties 
These they treated almost as hostile, without distinction of parties, not 
only exacting contnbutions, but committing, unless they are much 
belied, great excesses of indiscipline , their presbytenan gravity not 
having yet overcome the ancient national propensities * In the mid- 

» airenJou and Whiwlod. pasura Baxter’s Life p 44 5J This license of Alaunce’sand 
GonnB^fi armies m the west first led to the defensive insurrection, if so it should be called, of 
the dubnien that is, of yeomen and country people, armed only with clubs, who hoped, by 
numbers and concert, to resist elTectually the muitary marauders of both parties, declahng 
themselies neitlicr for lane nor parliament, hut for their own liberty and property They were 
of course regarded with dislihe on both sides by the king’s party when they first appearad in 
1644, because they crippled the royal army’s operatioiis,-and still more openly by the parlia- 
ment neat year, when they opposed Fauiax's endeavour to cany on the ivar m the counties 
bordenug on the Se\ em. 1 hey appeared at times in great strength but, of course, the want 
of arms and disciiilme made it not very difficult to suppress them Clarendon, v 197 White- 
lock, 137 Pari Hist. 379 390 

The king himself, whose disposition was very harsh and severe, except towards the few he 
took into his bosom, can bardly be exonerated from a responsibility for somcacU of mhuman- 
ily see Whitelock, 67 , and Somers Tracts, IV 502 v 360 , Mascres’s T racts, i , for 
the ill treatment of prisoners and he might probably have checked the outrages which took 
place at the storming of Leicester, where he was himself present. Certainly no imputauon of 
this nature can be bud at the door of the parliamentary commanders though some of them 
were guilty of the atrocity of putting their Inshpnsoners to death, m obcthence, however, to 
an ordinance of parliament Pari Hist ni 295 , Rushworth, v 402 It passed OcL 24 
» 544 i ^d all remissness in executing it was to be reckoned a favouring of the Irish rebellion 
When u e read, as w c do perpetually , these violent and barbarous proceedmgs of the parlia- 
ment, u It consistent with honesty or humanity to hold up that assembly to admiration, while 
the faults on the king s side arc studiously aggravated T T he partiality of Oldmixon, Hams, 
-tod now of Brodic and Godwin, is full as glaring, to say the very least, as that 

of Hume 

* The cxoi^v^ first imposed by an ordmance of both houses in July, 1643, (Husband’s 
t-ollcetion 01 Ordinances, p 267) and afterwards by the king’s convention at Oxford See a 
view of U-e tinancial expedients adopted by both parties m Lmgard, x 243 The plate brought 
m to the parliament s romnussioncrs at Guildhall, in 1642 for which they allowed the value of 

IS stated by Neal at 1,267,326/, an extraordinary 

of irc v.caith of London ^ct I do not Vjiow his auihonty, thoush it is probabK Eood 

^e^ieisity of Oxford gave alf they lud to the king but could not of courL ^vJithX 

<iu«ters from the beginning of the war to 1647. are 
^,2 W ■" Smclairs Hist of the Revenue, i. 283 , at 

i ^ ^vnticji at random The contnbutions, howcv cr, v. cre really very 

Vwasteand plunder, vJe may 

wmTimwd Scots army and the northern counties 

'cs m SW ^ fltent as well as of their excesses ^fany 

paxsa.es m Wtuteiocks journal during ,645 and 1646 rebte to this Holhs endeavours to 
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land and western parts the king had just the worse, wthout having 
sustained material loss , and another summer might pass away m 
marches and counter-marches, m skirmishes of cavalry, m tedious 
sieges of paltry fortifications, some of them mere country houses, 
w ich nothing but an amazing deficiency in that branch of military 
science could have rendered tenable This protraction of the war 
had long given nse to no unnatural discontent with its management, 
and to suspicions, first of Essex, then of Manchester and others in 
con mand, as if they were secretly reluctant to complete the triumph 
of their employers It is indeed not impossible that both these peers, 
especially the former, out of their desire to see peace restored on terms 
CO npatible with sopie degree of authonty in the crown, and with the 
dignity of their own order, did not always press their advantages 
gainst the lang as if he had been a public enemy ^ They might have 
thought that, having drawn the sword avowedly for the preservation of 
his person and dignity, as much as for the nghts and liberties of the 
people, they were no further bound by their trust than to render him 
and his adherents sensible of the impracticability of refusing their 
terms of accommodation 

There could however be no doubt that Fairfax and Cromwell were 
far superior both by their own talents for war and the discipline they 
had introduced into their army, to the earlier parliamentary commanders, 
and that, as a military arrangement, the self-denying ordinance was 
judiciously conceived This, which took from all members of both 
houses their commands in the army, or civil employments, was, as is 
well known, the first great victory of the independent party, which had 
grown up lately in parliament under Vane and Cromwell ® They 
earned another measure of no less importance, collateral to the former; 

or extenuate the charges but he is too prejudiced a writer, and Bailhe himself acknowledges 
a great deal Vol u p 138 14a lofi 

* The chief imputation apinsc Manchester was for not following up his victory m the second 
battle of Newbury, with which Cromwell openly taxed him Ludlow, i 133. There certainly 
appears to have been a want of military energy on this occasion but it is said by BaiUie (11 
76 ) that all the general officers, Cromwell not excepted, concurred in Manchester s determma 
tion Essex had been suspected from the t me of the ttfiair at Brentford, or rather from the 
battle of EdgehiU (Baillie and Ludlow) and his whole conduct, except in the celebrated march 
to relieve Gloucester, confirmed a reasonable distrust either of his military talents, or of his 
zeal in the cause “ He loved monarchy and nobility,” says Whitelock p 108 ,“ and dreaded 
those who had a design to destroy both ” Yet Essex was too much a man of honour to enter 
on any private intngiies with the kmg The other peers employed under the parliament, 
Stamford, Denbigh Willoughby, were not successful enough to redeem the suspicions that 
fell upon their zeal 

All our repablican writers, such as Ludlow and Mrs Hutchinson in that age, Mrs Macau 
ley and Mr Brodie more of late, speak acnmomously of Essex “ Most will be of opinion,” 
says Mr B , (History of British Empire, 111 563 ) “ that as ten thousand pounds a year out 
of the sequestered lands were settled upon him for his services, he was rewarded infinitely 
beyond his merits ’ The reward was doubtless magnificent but the merit of Essex was this, 
that he made himself the most prominent object of vengeance m case of failure, by takmg the 
command of an army to oppose the kmg in person at Edgehill a command of which no other 
man m his rank was capable, and which could not at tlmt tune, have been mtrusted to any 
man of inferior rank without dissolvmg the whole confederacy of the parliament. 

It is to be observed, that the two battles of Newbury, like that of Edgehill, were by no means 
decisive victories on the side of the parliament and that it is not clear whether either Essex 
or Manchester could have pushed the kmg much more than they did Even after Naseby, his 
party made a pretty long resistance, and he was as much blamed as they for not pressmg his 
advantages v/ith vigour 

a It had been voted by the lords a year before, Dec 12 1643, “ That the opinion and reso- 
luUon of this house is from henceforth not to admit the members of either house of parliament 
mto ar^ place or office, exceptmg such places of great trust as are to be executed by peison." 
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the new-modeUing, as it called, of the army ; reducing it to 
one or twenty-two thousand men, discharging such officers and soldiers 
as wete reckoned unfit, and conipleUng their regraents by rnore select 
levies. The ordinance, after being once rejected by the lords, P^^sed 
their house with some modifications m ApnL But many joined them 
on this occasion for those mihtar> reasons which I have mentioned, 
deeming almost any termination of the war better t^n its conUnuance 
The king’s rejection of their terms at Uxbndge had disgusted some of 
the more moderate men, such as the earl of No^umb^l^d imd 
Pierrepomt , who deeming reconciliation impracticable, took from this 
tune a different line of poliucs from that they had previousl) foUowed, 
and were either not alive to the danger of new-modellmg the army, 
or willing to hope that it might be disbanded before that danger could 
become imminent From Fairfax too, the new general, they saw htde 
to fear and much to e.xpect, while Cromwell, as a member of the 
house of commons, was positively e.N.cluded by the ordinance itself 
But through a successful mtngue of his fnends,this great man, already 
not less formidable to the presbj tenan faction than to the royalists, 
was permitted to continue lieutenant-generaL (Whitelock, p. 145 ) 
The most popular justification for the self-denying ordinance, and yet 
perhaps its real condemnation, was soon found at Naseby , for there 
Fairfax and Cromwell triumphed not only over the king and the 
monarch), but over the parliament and the nation. 

It does not appear to me that a brave and prudent man, m the con- 
dition of Charles the First, had, up to that unfortunate day, any other 
alternative than a vigorous prosecution of the war, m hope of such 
decisive success as, though hardly within probable calculation, is not 
unprecedented in the changeful tide of fortune I cannot therefore 
blame him either for refusing unreasonable terms of accommodation, 
or for not relmquishing altogether the contest. But, after his defeat at 
Naseby, his affairs were, in a military sense, so irretrievable that m 
prolonging the war wath as much obstinacy as the broken state of his 
party would allow, he di 5 pla)ed a good deal of that indifference to the 
sufferings of the kingdom and of his own adherents which has been 
sometimes imputed to him. There was, from the hour of that battle, 
one only safe and honourable course remaining He justly abhorred 
to reign, if so It could be named, the slave of parliament, with the 
sacritice of his consaence and his fnends But it was by no means 

M eciiaccc) iini knoun and are necessarj for the EO\emment and safetj of the 

Uagooia But a a utiM to mate tl.j rcioluuoa into an o-dmanceiA-as earned m the negaute. 
Ccrui Jo_rcaIi Pari Hiu. 1-7 The nrst motion had been for 3 resoluuon without «hig 
'■ ^ ro place of pruS :>hoi.ld be executed b> the uiembets of either hou^e 
II , i*" It w as ooposed by him, bat supported by Pierrepomt, who earned 

a up u 1..C lords Tae lords were chlST if the p e>b> tenan party . theugh Saj e, Wharton , 
a few mo-e, were ccanected wita die lad'pendents. They added a proviso to the ordil 
H co^meunded by Faj-fax, ilmt no ouicer refu^g the cotenant should 
l*3*cr hoMSc Bat another provuo was 
h f ^ appejnted by the general, should 

CromweUwas one of the telLns foi the nmonty 

a of beth houses were excluded dunng the ■war but 
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necessary to reign at all The sea was for many months open to him; 
m France, or still better m Holland, he would have found his mis- 
fortunes respected, and an asylum in that decent privacy which be- 
comes an e'iiled so\ crc'gn Those verv honec which he too fondly 
chenshed, and winch lured him to destruction, hopes of regaining 
^ower through the disunion of lus enemies, might have been entei 
tamed with better reason, as with greater safety, m a foreign land It 
is not perhaps very probable that he would have been restored , but 
his restoration m such circumstances seems less desperate than 
ihrough any treaty that he could conclude in captivity at home 
Whether any such thoughts of abandoning a hopeless contest were 
ever entertained by the king during this particular period, it is impos- 
sible to pronounce , we should infer the contrary from all his actions 
It must be said that many of his counsellors seem to have been as 
pertinacious as himself, having strongly imbibed the same sanguine 
spirit, and looking for deliverance, according to their several fancies, 
from the ambition of Cromwell or the discontent of the Scots But, 
whatever might have been the king’s disposition, he would not have 
dared to retire from England That sinister domestic rule, to which 
he had been so long subject, controlled every action. Careless of her 
husband’s happiness, and already attached probably to one whom she 
afterward’s married, Henrietta longed only for his recovery of a power 
which would become her own ' Hence, while she constantly laid her 
injunctions on Charles never to concede any thing as to the mihtia or 
the Irish (catholics, she became desirous, when no other means pre- 
sented Itself, that he should sacrifice what was still nearer to his heart, 
the episcopal church-government The queen- regent of France, whose 
sincenty in desinng the king’s restoration there can be no ground to 
deny,3 was equally persuaded that he could hope fer it on no less pain- 
ful conditions They reasoned of course very plausibly from the great 

S recedent of lle\ible consciences, the reconciliation of Henrietta’s 
lustrious father to the catholic church As he could neither have 
regained his royal power, nor restored peace to France without this 
compliance with his subjects’ prejudices, so Charles could still less 
expect, in circumstances by no means so favourable, that he should 

^ Whether there arc sufhcient grounds for concluding that Henrietta’s connexion with 
^ertnyn was cnminnl, I will not pretend to decide though Warburton has settled the matter 
m a very summary style Sec one of his notes on Clarendon » vol vii p 636 But I doubt 
whether the bishop had authonty for what he there says, though it is Ukely enough to be true 
Sec also a note of Lord Dartmouth on Bunict, 1 63 
3 Clarendon speaks often m his History, and still more freouently m his private letters, with 
^cat resentment of the conduct of France and sometimes of Holland, dunng our civil wars I 
must confess that I see nothing to warrant this The States-General, against whom Charles had 
10 shamefully been plotting interfered as much for the purpose of mediation as they could with 
the slightest prospect of success, and so as to give offence to the parliament (Rushworth v 567 
Baillie^ 11 78 '\Vhitclock, 141 148 Harris’s Lifeof Cromwell, 246 ) and as to France, though 
Richeheu had instigated the Scots malecontents, and possibly those of England, yet after his 
jeath, m 1642, no sort of suspicion ought to he on the Ficnch government the whole conduct 
of Anne of \ustna having been friendly, and both the mission of Harcourt m 2643, and the present 
negotiations of Montreuil and Bellievre, perfectly well intended That hlazann made pro* 
mises of assistance which he had no design nor perhaps any power to fulfil, is true but this 
IS the common tnck of such statesmen and argues no malevolent purpose But Hyde, out of 
bis just dislike of the queen, hated all French connexions and his passionate loyalty made 
bim think it a enme or at least a piece of base pusiUanunity, in foreign states, to keep on any 
terms with the rebellious parliament The case was altered, after the retirement of the regent 
Anne from power blazann’s later conduct was, os is well known, exceedingly adverse to the 
•^yal caubC 
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avoid 1 concession, m the eyes of almost all mea 
mcoinnanibly less importance. It was m eapcctation of this sacrihce 
that thcFrench envoy, Montreuil, entered on his ill-st.Yred negotiation 
for the king's taking shelter with the Scots army And it must be con 
fcssed that scvcril of his best friends were hardly less anxious that he 
should desert a church he could not protecLi They doubted not, 
reasoning from their own characters, that he would ultimately give way 
But that Charles, unchangeablj resolved on this he id, should have 
put himself in the power of men full as bigoted ^ hi^elf (if he 
reallv conceived that the Scots presbytenans would shed their blood to 
rc-es'tabhsh tlic prelacy they abhorred), was an additional proof of that 
delusion which made him fancy that, no gov emment could be estab 
hsheci wnthout his concurrence , unless indeed >\e should rather con 
sider It as one of those desperate courses, into which he who can fore 
see nothing but evil from every calculable line of action will sometimes 
plunge at a \ enture, borrowing some ray of hope from the uncertainty 
of Its consequences ' 

It was an inevitable effect of this step, that the king surrendered 
his personal liberty, which he never afterwards recovered Consider- 
ing his situation, we may at first think the parliament tolerably mode- 
rate, in ofienng nearly the same terms of peace at Newcastle which he 
had rejected at Uxbndgc , the chief difference being, that the power 
of the militia which had been demanded for commissioners nominated 
and removable by the two houses dunng an indefinite period, was now 
proposed to reside in the two houses for the space of twenty years, 
which rather more unequivocally indicated their design of making the 
parliament perpetual* But in fact they had so abridged the royal pre- 
rogative by their former propositions, that, preserving the decent sem- 
blance of monarchy, scarce any thing farther could be exacted The 

1 Colcpcppcr WTites to Ashburnham, m Feb , 1646 to advance the Scots’ treat> inth all his 
p>3arcr "Ituthe onI\ wa> left to save the crown and the Jjngdom all other tncls will 
deenre you It is no time to dally on distinctions and cniiasms. All the n orld will 

fauah at them when a crown is in auesuon Clar Papers, 11. 307 

Phe kinz had positively declarcuhis resolution not to consent to tlie establishment of pres 
b>!cry This had so much disgusted both Uie Scots and Knglish presbytenans (for the latter 
had been concerned m the negotiations', that Montreuil wrote to sa/ he thought they would 
rather make it up with the independents than treat again " Dc sorte qu’il ne faut plus mar- 
ebanJer, et que y M se doit hater d envo>er aox deux parlcinens son conscntimcnt aux trots 
propositions d Uabnjgc ce qu’etant frit, elle sera cn surete dans I’annce d’Ecossc ’’ (leth 
Jan 1646 ) P an 

^ I assure jou he writes to Capef, Koplan, d.c , Feb e 1^45, whatever paraphrases 
or prepheaes t^v ^ tipon ray last message (pressing the i«o houses to consent to a 

^rsonal treaty), I siiaH never port with the church the essentials of tnj crown or my friends ” 
1 100 J^Ilie cou d not bc'ievc the report that the king intended to take relugc w the Scots 
arm), as there would be no shelter there for him unless he would take the covenant, and 
c ow th^ advTce ofbi^ p^irliaQianC Hard pills to be s ^ jUovicd by a. wiliul Tnd 3Q unad'^TSed 
pnnzc^ u.p 207 

* Not long after the king had taken shelter wuh the Scots, he vrote a letter to Ormond. 

‘ expectation that their array would join 

m peace and the restoration 

h-v W f a f ^ Charlw had luck wath his letters, which fell, too 

1 n? irV^ ^ ' and werests, into the hands of hts enemies Put who, sav c this most 

Scotspresbytenan army would 
abov? j]! ’*bgta tftc> abhor-cd, and ^erj, justly, forlus treachery and crueltj, 

veats^he'vm- ■Mhtrf, trth June, that after these twenty 
kiaicnt. whower- iQ ov er the mihtia without the previous consent of par- 

*»t, ta be coaremei wh ‘f’ '( should judge the kingdom'* 

.-.r, re „ concerned. wh,di should be valid wmiout the king s xae-ut. Cb%iio=-' 
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king’s circumstances were, however, so altered, that, by persisting in 
his refusal of those propositions, he excited a natural indignation at 
his obstinacy in men who felt their own nght (the conqueror’s right) 
to dictate terms at pleasure, Yet this might have had a nobler charac- 
ter of firmness, if during all the tedious parleys of the last three years 
of his life, he had not, by tardy and partial concessions, given up so 
much of that for which he contended, as rather to appear like a’pedlar 
haggling for the best bargain, than a sovereign unalterably determined 
by conscience and public spirit We must, however, forgive much to 
one placed m such unparalleled difficulties Charles had to contend, 
during his unhappy residence at Newcastle, not merely with revolted 
subjects m the pnde of conquest, and with bigoted priests, as blindly 
confident in one set of doubtful propositions as he was m the opposite, 
but with those he had trusted the most, and loved the dearest We 
have m the Clarendon State Papers a senes of letters from Pans, 
written, some by the queen, others jointly by Colepepper, Jerymn, and 
Ashburnham, or the two former, urging him to sacnfice episcopacy, as 
the necessary means of his restoration We have the king’s answers, 
that display, in an interesting manner, the stniggles of his mind under 
this severe tnal ^ No candid reader, I tliink, can doubt that a senous 
sense of obligation was predominant m Charles's persevenng fidelity 
to the English church For though he often alleges the incompatibility 
of presbytenanism with monarchy, and says very justly, “ I am most 
confident, that religion will much sooner regain the militia than the 
militia will religion,”* yet these arguments seem rather intended to 
weigh with those who slighted his scruples, than the paramount motives 
of his heart He could hardly avoid perceiving that, as Colepepper 
told him in his rough style, the question was, whether he would choose 
to be a king of presbytery or no king But the utmost length which 
he could prevail on himself to go was to offer the continuance of the 
presbyterian discipline, as established by the parliament, for three 
years, during which a conference of divines might be had, m order to 
bring about a settlement Even this he would not propose without 
consulting two bishops, Ju\on and Duppa, whether he could lawfully 
do so They returned a very cautious answer, assenting to the pro- 

1 P 248 “Show me any precedent,” he says in another place, "wherever presbytenan 
government and regal was together without perpetual rebellions, which was the cause tint 
necessitated the king my father to change that government m Scotland And even in France, 
where they are but on tolerance, which m likelihood shall cause moderation, did they ever sit 
still so long as they had power to rebel? And it cannot be otherwise for tlie ground of their 
doctrine is anti monarchical ” P 260 Sec also p 273 

* "The design is to unite you with the Scots nation and the presby terians of England agamst 
the anti monarchical party, the independents If by conscience it isintended to assert 

that episcopacy IS jure divmo exclusive, whereby no protestant, or ratlier Christian churclican 
be acknowledged for such without a bishop, we must therein crave leave wholly to differ 
And if we be in an error, we are in good company, there not being, as we have cause to beheve, 
SIX persons of the protestant religion of the otlier opinion Come, the question in 

short is, whether you will choose to be a king of presuytery, or no king, and j et presbj terj or 
perfect independency to be T ” P 263 They were however as much against his giving up 
the inihtn, or his party, as m favour of his abolishing episcopacy 

Charles was much to be pitied throughout all this penod none of his correspondents under- 
stood the slate of affairs so well as himself he was with the Scots, and saw what they were 
made of, while the others fancied absurdities through their own private self interested views 
It IS vety certam that by sacnficing episcopacy he would not have gained a step tvith the par- 
liament and as to reigning m Scotland alone, suspected, insulted, degraded, this would per 
haps Just have been possible for himelf but neither Henrietta nor her fnends would have 
found an asylum there. 
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position as a temporary measure, but plainly endeavounng- to keep the 

W fixed m his adherence to the episcopal churcl^-i 

Pressed thus on a topic, so important above all others in his eyes, 
the kinff eave a proof of his sincerity by greater concessions of power 
than he had ever intended He had some time before openly offered 
to let the parliament name all the commissioners of the militia lor 
seven vears, and all the officers of state and judges to hold their p aces 
for life® He now empowered a secret agent m London, Mr William 
Murray, privately to sound the parliamentary leaders, if they would 
consent to the establishment of a moderated episcopacy, after three or 
five years, on condition of his departing from the right of the militia 
dunng his whole life (Clar Papers, p 275 ) This dereliction of the 
mam ground of contest brought down the queen’s indignation on his 
head. She wrote several letters m an imperious and unfeeling tone, 
declaring that she would never set her foot in England as long as the 
parliament should exist® Jermyn and Colepepper assumed a style 
hardly less dictatonal in tlieir letters, (P 301 ), tiH Charles withdrew 
the proposal, which Murray seems never to have communicated (P 
313 ) It was indeed the evident effect of despair and a natural weari- 
ness of his thorny crown He now began to express serious thoughts 
of making his escape,* and seems even to hint more than once at a 
resignation of his government to the Prince of Wales But Henrietta 
forbad him to think of an escape, and alludes to the other with con- 
tempt and indignation * With this selfish and tyrannical woman, that 

1 Juxon had been mcII treated by the parliament, m consequence of his prudent abstinence 
from politics, and residence in their quarters He dates his answer to the king from his palace 
at Fulham He wxs however, dispossessed of it not long after by virtue of the ordinance 
directing the sale of bishops lands Nov rd 1646 Pari Hist 528 A committee was 
appointed Nov 3 I 6 ^ 6 , to consider of a httiiig maintenance to be allowed the bishops, both 
those who had remained under the parliamait, and those who had deserted it Journals 1 
was led to this passage by Mr Godwin Hist of Commonwealth, 11 350 Whetheranythingfar- 
thcr was done, I have not observed But there is an order m the Journals, ist hlay, 1647, 
th.it whereas divers of the late tenants of Dr Juxon, late bishop of London, have refused to 
aay tlic rents or other sums of money due to him as bishop of London at or before the ist of 
Nov Last, the trustees of bushop's lands arc directed to receive the same, and pay them over 
to Dr Juxon 1 hough tins was only justice, it shows that justice was done, at least m this 
instance, to a bishop Juxon must have been a very prudent and judicious man, though not 
learned which proUably w as all the better 

* Jan ig 1646 Pari Hist 456 WlutelocL. says, '* Many sober men and lovers of 
peace were earnest to have complied with what the Ling proposed but the major part of 
the hoUiC w is contrary, and the new elected members joined those who were averse to com- 
pliance " P 307 

* CUr Papers 394 -97 300 She had said as much before (Ling s Cabinet Opened, 

p 33 ) so tiiat this w^ not a burst of p.assion ** Conservez vous la militia,” she says m one 
place p 37r ct n abandonnczjamais cels, tout revundra" Charles, however, dis- 

claimed all idea ofvaolatjng his faith in case of a treatv , p 373 but obs-rv ed as to the rmlitia, 
with some truth that the retaining of it is not of so much consequence — I am far from 
say mg, none— as u though t, waihout the concurrence of other ihmgs - becaiue the militia here 

°'o5r countries, a formed powerful strength but it serves more tc hold 
oil lU to do much good And certainly, if the pulpits teach not obedience, which wj* 

Hr.l' “V goverament be absolutely setUed, the crown will have little comfort 

or tre taiinia, P 396 

* P 1:45 547 37S 314 

Uu 

'V — . ...,w w uiviiasicry, in consequence 01 nis reiusai to 

mc^ir m rhurlM s State Papers, 1 85 , 

* * tnr thoughts of roaLsDg hu escape in Jan 1647 

1 hate lU Newcastle after Montreuil s recall) 

X mal caul uie ^ should be made public, you arc undone your enemies wallraaLe 

Inieraici it^gd or discourse, othennsc than 33 

nwnucu « a lou, or an tiyberbole, or any other ways except m sober earues,:," Sa: p 304 
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life of exile and piivacy, which religion and letters would have rendered 
tolerable to the king, must have been spent in hardly less bitterness 
than on a dishonoured throne She had displayed in France as little 
virtue as at home, the small resources which should have been frugally 
dispensed to those who had lost all for the royal cause, were squandered 
upon her favourite and her French servants (P 344,) So totally had 
she abandoned all regard to English interests, that Hyde and Capel, 
when retired to Jersey, the governor of which, sir Edward Carteret, 
still held out for the king, discovered a plan formed by the queen and 
Jerm n to put that island into the hands of France (P 279) They 
were exceedingly perplexed at this discovery, conscious of the impossi- 
bility of defending Jersey, and yet determined not to let it be torn 
an ay from the sovereignty of the British crown No better expedient 
occuired than, as soon as the project should be npe for execution, to 
despatch a message “ to the earl of Northumberland or some other 
person of honour,” asking for aid to preserve the island This was of 
course, in other words, to surrender it into the power of the parliament, 
which they would not name even to themselves But it was evidently 
more consistent with their loyalty to the king and his family, than to 
trust the good faith of Mazarin The scheme, however, was abandoned, 
for we hear no more of it. 

It must, however, be admitted at the present day, that there was no 
better expedient for saving the king's life, and some portion of the 
royal authority for his descendants (a frank renunciation of episcopacy 
perhaps only excepted), than such an abdication , the time for which 
had come before he put himself into the hands of the Scots. His oivn 
party had been weakened, and the number of his well-wishers dimi- 
nished, by something more than the events of war The last unfor- 
tunate year had, in two memorable instances, revealed fresh proofs of 
that culpable imprudence, speaking mildly, which made wise and 
honest men hopeless of any permanent accommodation At the battle 
of Naseby, copies of some letters to the queen, chiefly written about 
the time of the treaty of Uxbridge, and strangely preserved, fell into 
the hands of the enemy, and were instantly published ^ No other 
losses of that fatal day were more injurious to his cause Besides 


The queen md her counsellors, however, seem nfterwards to have retracted in some measure 
what they had said about liis escape and advised that if he could not be suffered to go into 
Scotland, he would try Ireland or Jersey p 313 

Her dislihe to the king s escape showed itself, according to Clarendon, vr 153 , even at a 
time when it appeared the only means to secure lus life, during his confinement in the Isle of 
Wight Some may suspect, that Henrietta had consoled L-i^elf too well with lord Jerinyn to 
wish for her Iiusband's return 

1 Clarendon and Hume inveigh against the parliament for this publication in which they 
are of course followed by the whole rabble of Charles s admirers But it could not reasonably 
be expected that such matenal pipers should be kept back nor were the parliament under 
any obligation to do so The former writer insmuates that they were garbled but Charles 
himself never pretended this (see Supplement to EveKn’s Diary, p roi ) nor does there seem 
any foundation for the surmise His own friends garbled them, however, after the restoration , 
some passages are omitted in the edmon of King Charles’s Works so that they can be onlv 
read accurately m the original publication, called I he King’s Cabinet Opened, a small tract 
in quarto , or in the modern compilations, such as the Pari Hist which have copied it Lud 
low, he says, charges the garbling on the other parly he has been infoi med, that some of the 
letters taken at Naseby were suppressed by those intrusted with them, avlio since the kin^s 
restoration have been regirded for it Memoirs 1 is6 But I should not be inclined to 
believe this 

Tlwire 13 , however, an anecdote wh j-h may be mentioned in this place — A Dr Hickman 
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min\ oroofs of a contemptible subserviency to one justly deemed irre- 
Sncilnble to the civil and religious interests of Uie kingdom, and many 
esnrcssions indicating schemes and hopes inconsistent with any prac- 
ticable peace, and especially a design to put an end to the parliament 
he gave her power to treat m ith the English catholics, promising to 
take anay all penal laws against them as soon as God should enable 
him to do so, in consideration of such powerful assistance, as might 
deserve so great a favour, and enable hiin to eflect it Yet it wm 
certain th it no parliament, e\ccpt m absolute duress, ''ould consent to 
repeal these laws To what sort of victory therefore did he look i It 
i\as remembered that on taking the sacrament at Oxford some time 
before, he had solemnly protested that he would maintain the protestant 

aflen^aids bishop of Derry, wrote in 1690 the following letter to Sprat, tisljop of Roch^tcr, 
T copy of winch, m Dr Birch's hand wnting, maybe found m the British Museum It was 
printed by lum m die Appendix to the “ Inquiry into the Share K Charles I had in Olamor- 
gan s Iransaclions,” and from thence by Hams, in his life of Cliarles I p 144 

"DastweeJt Mr Bennct [a bookseller] left with me a manusenpt of letters from king Charles 
I to his queen , and said it was your lordship’sdcsirc and Dr Pelling’s, that my lord ItocIiMtcr 
should read iliem oser, and see what was fir to be left out in the intended edition of thern 
Accordingly, my lord has read them over, and upon the whole matter says he is very rnuch 
aniaicd at the design of printing them, and thinks that the brag’s enemies could not have done 
him a greater dtscoiirtcsy He showed me many passages which detract very much from the 
reputation of the king’s prudence, and something from nis integrity and in short he can find 
nothing throughout the whole collection, but what will lessen the char,— er of the king, arid 
offend all those who wish well to his memory He thinks it scry unfit to expose any man's 
eonsersation and familiarity with his wife, but cspcaally that king’s , for it was apparently his 
blmd side and his enemies gained great advantage by showing it But my lorn hopes his 
fnends will spare him . ard therefore he has ordered me not to deliver the book to the book- 
seller, but put It into your lordship s hands , and when y ou have read it, he knows you will be 
of hii opinion If jour lordship has not time to read u all, my lord has turned down some 
leaves where he makes his chief o^ections If your lordship sends any servant to town, 1 
beg you will order him to call here for the book, and that you would take care about it.” 

XTiough the description of these letters answers perfectly to those in the King’s Cabinet 
Opened, whicli certainly " detract much from the reputation of Charles’s prudence, and some- 
thing from his mlcgnty, ’ it is impossible that Rochester and the others could he ignorant of 
so well known a publication, and we must consequently infer that some letters injurious to 
the kmg’s character have been suppressed by the caution of his friends 

1 rhe king had long cnleruaincd a notion, in which he was encouraged by the attorney- 
general Hcrbcit, that the act against the dissoUiuon of the parlmmcnt without us own consent 
was void m itself Life of Clarendon, p 86 This high monarchical theory of the nuUitj of 
statutes m rcslramt of the prerogative was never thoroughly eradicated till the Revolution, and 
in all contentions between the crown and parliament destrojed the confidence, without which 
no accommodation could be durable 

* ** "Bhtttc ts little or no appearance but that this summer will be the hotest for war of any 
that ^ih been vet and ^ confident that in making peace, I sliall ever show my constancy 
m adberuig to bishops Md all ^r fnends, not forgetting to put a short penodto this perpetual 
parliaiaent King s Cabinet Opened, p 7 “ It bemg presumption, and no pictj, so to trust 
to a good cau^ as not to use alt lawful means to mainlam it, I liavc thought of one means 
more to fumuh thee with for niy assistance, than hitherto thou liast had it is, tliat 1 give thee 
power to promise m my name, to whom thou thinkcst most fit, that I will take away all the 
pciul laws against the Komui catholics m England as soon as God shall enable me to do it , 
so as by their means, or in their fivours I may have so powerful assistance as may deserve 
VO grevt a favour, ^d enable me to do it. But if thou ask what 1 call that assistance, I 
^swer. that when thou knowest what may be done for it, it will be easily seen, if it dcscne 
.c'ft},"'" c ^ ihecvvnat secrecy this business rcquiies , yet this I will 

m- ‘in .0,1. iV** Crtmlcst point of confidence I can express to thee for it is no thanks to 
Stw . nn'l ‘lung else but m this, which is the only point of difference in opinion 

/t^T^ thou wilt make good a Ix^ain for me, even in ihi-, as if thou 
>*manrv):c\Luit IiL ibid ** Vi la m\ ^ ^,.,1 ' • _ 



lhai ibc calUns md 
cojuiruct 


^ ’^'>'sac^novplcdg€ them lobe a pariiamcnl, upon wJudi condition anj 

with the cocaciUi »>■ registered in the coiinal bwks, 

tlic king uav vecsiaia N.chokS‘’'"s^upprcmeiL'’E?elyVs%Te^^^^^^^^^ 
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religion of the church of England, without any connivance at popery 
What trust could be reposed in a prince capable of forfeiting so solemn 
a pledge ? Were it even supposed that he intended to break his word 
with the catholics, aftei obtaining such aid as they could render him, 
would his insincerity be less flagrant 

These suspicions were much aggravated by a second discovery that 
took place soon afterwards, of a secret treaty between the earl of 
Glamorgan and the confederate Irish catholics, not merely promising 
the repeal of the penal laws, but the establishment of their religion in 
far the greater part of Ireland * The marquis of Ormond, as well as 
lord Digby, who happened to be at Dublin, loudly exclaimed against 
Glamorgan’s presumption in concluding such a treaty, and committed 
him to prison on a charge of treason He produced two commissions 
horn the king, secretly granted without any seal or the knowledge of 
any minister, containing the fullest powers to treat with the Insh, and 
promising to fulfil any conditions into which he should enter The 
king, informed of this, disavowed Glamorgan , and asserted m a letter 
to the parliament that he had merely a commission to raise men for 
his service, but no power to treat of any thing else, without the privity 
of the lord lieutenant, much less to capitulate any thing concerning 
religion or any property belonging either to church or laity® Gla- 
rnorgan, however, was soon released, and lost no portion of the king’s 
or his family’s favour 

This transaction has been the subject of much histoncal controversy 
The enemies of Chailes, both in his own and later ages, have con* 

1 The queen evidently suspected that he might be brought to abandon the catholics King s 
Cabinet Opened, p 30 31 And, 1/ fear of her did not prevent him, I make no question that 
he would have done so, could he but have carried his other points 

“Pari Hist 428 Somers Tracts, V 542 It appears by several letters of the kmg, published 
among those taken at Naseby, that Ormond had power to promise the Irish a repeal of the 
penal laws, and the use of private chapels, as well as a suspension of Poy mug’s law King s 
Cabinet Opened, p 16 ig Rushw v 589 Glamorgan's treaty granted them all the churches 
with the revenues thereof of which they had at any time since October, 1641, been in posses 
sion that is, the re-establishment of their religion they, on the other hand, were to furnish a 
very large army to the king in England 

“ Rushw V 582 594 This, as well as some letters taken on lord Digb/s rout at Sherborne 
about the same time, made a prodigious impression “ Many good men were sorry that the 
king’s actions agreed no better with his words that he openly protested before God with 
horrid imprecations that he endeavoured nothing so much as the preservation of the protestant 
religion, and rooting out of popery yet m the mean brae, underhand, he promised to the Insh 
rebels an abrogaUon of the laws against them, winch was contrary to his late expressed 
promises in these words, ‘I will never abrogate the laws against the papists.’ And again he 
said, ‘ I abhor to think of bringmg foreign soldiers into the kingdom,’ and yet he sohuted the 
duke of Lorrrqn, the French, the Danes, and the very Insh, for assistance ” May’s Breviate 
of Hist of Parhament in Maseres' Tracts, 1 61 Charles had certainly never scrupled (I do 
not say that he ought to have done so) to make apphcation in every quarter for assistance 
and began m 1642 with sending a col Cochran on a secret mission to Denmark, m the hope of 
ibtaimng a subsidiary force from that kingdom. There was at least no danger to the national 
independence from such alhes “ We fear this shall undo the kmg for ever, that no repent 
ance shall ever obtam a pardon of this act, if it be true, from his parliaments ” Bailhe, 11 
1S5 Jan 20 1646 The king’s disavowal had some effect it seems as if even those who 
were prejudiced against him could hardly believe him guilty of such an apostasy, as it appeared 
in then: eyes P 175 And, m fact, though the catholics had demanded nothing unreasonable 
either in its own nature or according to the arcumstances wherem they stood, it threw a great 
suspicion on the kmg’s attachment to his own faith, when he was seen to abandon altogether, 
as It seemed, the protestant cause in Ireland, while he was struggling so tenauously for a 
parbcular form of it in Britain Nor was his negotiation less impolitic than dishonourable 
iVithout depreciaUng a very brave and mjuied people, it may be said with certainty that an 
Irish army could not have had the remotest chance of success against Fairfax and Cromwell 
the courage being equal on our side, the skill and discipline incomparably superior And it 
was c\ idcnt that Charles could never reign m F*gland but on a protestant interest 



Hallam's Constiiuiional History of iBiigland 427 

j ^ 1^ nc a nroof of his indifference at least to the protestant 
sidercd P'°°eadmess to accept the assistance of Irish rebels 

religion, and of his ^ for along lime denied tlie authenti- 

on any conations Dr^ Birch demonstrated that 

thcVwe?e genume, and if his dissertation could have left any doub^ 

. n?nLnrf> rnmht be adduced m confirmation ‘ Hume, in a very 
artful and very unfair statement, admitting the authenticity of these 
mSments, endeavours to show that they were never intended to give 
Smmcan any poiser to treat ivithout Ormond’s approbation But 
thcv are^“ rded m the most unconditional manner, without any refer- 
ence to Ormond No common reader can think them consistent with 
the king’s story I do not, however, impute to him any intention of 
raSfyinl the terms of Glamorgan’s treaty His want of faith was not 
to the motestant,but to the catholic. Upon weighing the whole of the 
evidence, it appears to me that he purposely pve Glamorgan, a 
sanguine and injudicious man, whom he could ea^y disown, so ample 
a commission as might remove the distrust that tp Irish were likely to 
entertain of a negotiation wherein Ormond should be concerned, while 
by a certain latitude in the style of the instrument, and by his own 
letters to the lord lieutenant about Glamorgan’s errand, he left it open 
to assert, in case of necessity, that it was never intended to exclude 
the former’s privity and sanction Charles had unhappily long been 
in the habit of perverting his natural acuteness to the mean subterfuges 

of equivocal language ^ j 

B} these dis-' venes of the king’s insincerity, and by what seemed 
his mfatu .cd obstinacy in refusing terms of accommodation, both 

' Birdi's Inquiry into the Share \shich King Charles I had m the Transactions of the carl 
of Glamorgan, 17^7 Four letters of Charles to Ghmorcan, now in the British Museum 
(Sloane MSS ), m Birch’s hand writing but of which he was not aware at the tunc of 
that publication, dccisiN el) show the king’s duphat) In the first, which was meant to be 
seen by Dicby, dated Feb 3 i6\6, he blames him for having been drawn to consent to condi- 
tions much Dc>ond his instructions, “If you had advised with my lord lieutenant as you 
promised me, all this had been helped ’’ and tells him be had commanded as much favour to 
DC shown him as might possibly stand with his service and safety On Feb 28 he wntes by a 
pmalc hand, sir John Winter, that he is every day more and more confirmed in the trust that 
he had of him In a third letter, dated April 5 , lie say s, m a cipher, to which the key is 
given, "you caiiiiol be but confident of my making good all mstrucuons and promises to you 
and nunao ’’ The fourth letter is dated Apnl 6 , and is m these words — '* Herb^, as I 
doubt not but yaju have too much courage to be dismayed or discouraged at the us.age like 
you have had, so I assure you that my cstinuuon of you is nothing diminished by it, but 
lather begets in me a desire of revenge and reparation to us both (for in this 1 hold myself 
equally interested with you), whereupon not doubting of y our accustomed care and industry 
m my service, I assure you of the contmuance of my favour and protection to you, and that 
in deeds more lb:3 m words I shall show myself to be your most assured constant fnend 
C R ’* 

These letters have lately been rtmublishcd by Dr Lingard, HisL of Eng x note B, from 
Warner’s Ilist. of the Civaf War m IrcLand fhe aphcrniay be found in the Biographia Bn 
Lvmiica, under llie article Bales Dr L. endeavours to prove that Glamorgan acted all along 
wiili Ormond s pnvity , and it must be owned that the expression in the king’s last leUer 
revenge and reparation, vvhtch Dr L docs not advert to, has a very odd appearance 

llic controversy is, I suppose, completely at an end so that it is hardly necessary to men- 
tion a Icltcf from Glamorgan, then marquis of Worcester, to Clarendon, after llie rcstoraUon, 
xbich has eve.-y internal mark of credibility, and displays the lung’s unfairness Clar Slate 
“P ^ remarkable that the transaction isncver mentioned 

in the History of llie Rcbe.lioo The nob c author was, however, convinced of the genuine- 
ness ot tjlaaiorg^ s commission, as appears by a letter to secretary Nicholas “ I must tell 

iRal business of Ireland, smee those strange powers and 
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nations became more and more alienated from him , the one nardly 
restrained from casting him off , the other ready to leave him to his 
fate ^ This ill opinion of the king forms one apology for that action, 
which has exposed the Scots nation to so much reproach — their de- 
hvery of his person to the English parliament Perhaps if we place 
ourselves in their situation, it will not appear deserving of quite such 
indignant censure It would have shown more generosity to have 
offered the king an alternative of retiring to Holland , and from what 
we now know, he probably would not havemeglected the opportunity 
But the consequence might have been his solemn deposition from the 
English throne , and, however we may think such banishment more 
honourable than the acceptance of degrading conditions, the Scots, we 
should remember, saw nothing in the king’s taking the covenant, and 
sweeping away prelatic superstitions, but the bounden duty of a 
Christian sovereign, which only the most perverse self-will induced 
him to set at nought ^ They had a right also to consider the interests 
of his family, which the threatened establishment of a republic in 
England would defeat To carry him back ivith their army into Scot- 
land, besides being equally ruinous to the English monarchy, would 
have exposed their nation to the most serious dangers To undertake 
his defence by arms against England, as the ardent royalists desirea, 
and doubtless the determined republicans no less, would have been, as 
was proved afterwards, a mad and culpable renewal of the miseries of 
both kingdoms ® He had voluntarily come to their camp , no faith 
was pledged to him , their very nght to retain his person, though the> 


Secretary, those stratagems have given me more sad hours thin ill the misfortunes m wat 
which have befallen the kmg, ind look like the effects of God’s anger towards us ” Id p 
237 See also a note of Mr Caing, Hist of Scotland, 111 557 , for another letter of the king 
to Glamorgan, from Newcastle, in July, 1646, not less explicit than the foregoing 

t Burnet s Mem of Dukes of Hamilton, 284 Baillie s letters, throughout 1646, indicate 
his apprehension of the prevalent spint, which he dreaded as implacable, not only to monarchy, 
but to presbytery and the ScoL- nation "The leaders of the people seem mclmed to have no 
shadow of a king to have liberty for all religions, a lame Erastian presbytery, to be so inju 
nous to us as to chase us hence with the sword ” 148 Mar 31 1646 “ The common word 

IS, that they will have the king prisoner Possibly they may grant to the pnnee to be a duke 
of Venice The mihtia must be absolutely, for all time to come, in the power of the parlia- 
ment alone " &c. aoo On the king s relusal of the propositions sent to Newcastle, the Scots 
took great pains to prevent a vote agamst him, 226 There was still, however, danger of this 
^36 Oct 13 and p 243. His intrigues with both parties, the presbytenans and mdependents, 
were now knoivn and all sides seem to have been npe for deposing him, 245 These letters 
are a curious contrast to the idle fancies of a speedy and triumphant restoration, which Claren 
don himself as well as others of less judgment seem to have entertained 

* “ Though he should swear it," says Bailiie^ " no man will believe that he sticks upon epis 
copacy for any consaence, ’ 11 205 And again “ It is pity that base hypocrisy, when it Is 
pellucid, shall still be entertained No oaths did ever persuade me, that episcopacy was evei 
adhered to on any conscience,” 224 This looks at first like mere bigotry But when we 
remember that Charles had abolished episcopacy in Scotland, and was ready to abolish protest 
antism m Ireland, Bailhe’s prejudices will appear less unreasonable The king’s private letters 
m the Clarendon Papers have convinced me of Ins mistaken conscientiousness about church 
government but of this his contemporaries could not be aware 

* Hollis mamtains that the violent party were very desirous that the Scots should carry the 
king with them, and that nothing could have been more injurious to his mterests. If we may 
believe Berkley, who is much confirmed by Baillie, the presbytenans had secretly engaged to 
the Scots that the army should be disbanded, and the king brought up to London with honour 
and safety Memoirs of sir J Berkley, m Mascres’s Tracts, 1 358 Baillie, 11 237 This 
affords no bad justification of the Scots for delivenng him up 

" It IS very like,” says Bailhe, " if he had done any duty, though he had never taken the 
covenant, butpermitted it to have been put m an act of parliament m both kingdoms, and 
given so satisfactory an answer to the rest of the propositions, as easily he rmgbt, and some- 
times I know he was wilimg, certamly Scotland had been for him as one man i and the body 
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had argued for it ^vlth the English parliament, seemed open to much 
doubt The circumstance, unquestionably, which has always given 
character of apparent baseness to this transaction, is the payment o 
400 000/ made to them so nearly at the same time that it has passed 
for’the price of the king’s person This sum was part of a larger 
demand on the score of arrears of pay, and had been agreed upon long 
before we have any proof or reasonable suspicion of a stipulation to 
deliver up the king’ That the parhament would never have actu^y 
paid it on any other consideration, there can be, I presume, no kind of 
doubt , and of this the Scots must have been fully aware But whether 
th 6 rG were any such secret bargain as had. been supposed^ or whether 
they would have delivered him up, if there had been no pecuniary 
expectation in the case, is what I cannot perceive sufficient grounds to 
pronounce with confidence , though I am much inclined to believe the 
affirmative of the latter question And it is deserving of particulai 
observation, that the party in the house of commons which sought 
most earnestly to obtain possession of the king’s person, and earned 
all the votes for payment of money to the Scots, was that which had 
no further aim than an accommodation with him, and a settlement of 
the government on the basis of its fundamental laws, though doubtless 
on terms v cry derogatory to his prerogative , while those who opposed 
each part of the negotiation were the zealous enemies of the king, and, 
m some instances, at least, of the monarchy The Journals bear wit- 
ness to this.* 

Whatever might have been the consequence of the king’s accepting 
the propositions of Newcastle, his chance of restoration upon any 
terms was now m all appearance very slender He had to encounter 
enemies more dangerous and implacable than the presbytenans 
That faction, which from small and insensible beginnings had acquired 
continued strength, through ambition m a few , through fanaticism m 
many, through a despair m some of reconciling the pretensions of 
royalty with those of the people, was now rapidly ascending to supe- 
riorit> Though still weak in the house of commons, it had spread 
prodigiously m the army, especially since its new-modelling at the 
time of the self-dtnying ordinance* The presbytenans saw with 

at LurIoiiJ, UMn rnany grounds, was upon a disposition to base so cordiady embraced bun, 
tint zio man, lor bis 1 /., durst base muttered a§amst bis present restitmion But rcmaiiung 
wliat be was m alt his maxims, a full Canterbunan, both m matters of religion and state, he 
iUll indiiied to a new war and for that end rcsolied to go to Scotland Some great men there 
prea.^ the equity of Scotbmd s protecting of lumon any terms This untimeous excess of 
f^ticndship has ruined that unluppy prince for the better party findmg the conclusion of the 
l-mg scorning to Scotland, and tlicreb> ihctr own present rum, and the nan of the whole cause, 
me raakiug die rcalignants masters of church and state, the drawing the whole force of England 
upon imotiMd for tlieir perjurious violauon of their covenant, they resolved by all means to 
cra-vs that design” P 253 ■ a a .-ms lu 

> 1 he votes for pajment of the sura of 400000/ to the Scots arc on Aug at 27 and Sent 

» „ 1 not fully agreed between the two nations till Dec 3 WIutelocL, 220. 22a 

, ihc imdcrstanding as to the delivery of the hing 

commons’ Joumals JSadhe u 246 253 Burnet s Meins of 
vreric m Cain^, ui 362 and G^wiijs Hist of the Commonwealth, u 25B a 

wme la which great attention has been paid to the order of lime ^ 

> imdSept Godwin, uhi supra. Baillie ii passim 

at’e aril 'tV^^Ptndeuts as rather troublesome than formid' 

aud’ihai’ ! 5 in eithcrofthchousesof any note is for them ’‘437 

alirmicc ineicLio. power and reputation is none at all ” admits, in a few months, tli 
aiiri-mg mcreaie of ndepcmlency and .ecianamsm in Uic carl of MandieslerC army , mur 


le 
mure 
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dismay the growth of their own and the constitution’s enemies But 
the royalists, who had less to fear from confusion than from any settle 
ment that the commons would be brought to make, rejoiced in the 
increasing disunion , and fondly believed, like their master, that one 
or other party must seek assistance at their hands ‘ 

The independent party comprehended, besides the members of that 
religious denomination,^ a countless brood of fanatical sectaries, nursed 
in the lap of presbyterianism, and fed with the stimulating aliments he 
furnished, till their intoxicated fancies could neitherbe restrained within 
the limits of her creed nor those of her discipline “ The presbyterian 
zealots were systematically intolerant A common cause made tolera- 
tion the doctnne of the sectanes About the. beginnmgrof the war; it 
had been deemed expedient to call together an assembly of divines, 
nominated by the parliament, and consisting not only of clergymen, 
but, according to the presbytenan usage, of lay members, peers as well 
as commoners, by whose advice a general refoimation of the church 
was to be planned * These were chiefly presbyterian, though a small 
mmonty of independents, and a few moderate episcopalians, headed 
by Selden,® gave them much trouble The general imposition of the 
covenant, and the substitution of the directory for the common prayer 


than two parts m three of the officers and soldiers being with them, and those the most resolute 
and confident though they had no considerable force either in Essex s or Waller’s^army, nor 
m the assemby of divines or the parliament ii 5 19 so 1 Ins was owing in a great degree, 
to the influence, at that penod of Cromwell over Manchester “ The man,” he says, “ is a 
very wise and active head universally well beloved, as religious and stout being a known 
mdependent, and most of the soldiers who love new ways put themselves under his com 
mand," dot 

I The independent jiarty, or at least some of its most eminent members, as lord Saye and 
Mr St John, were in a secret correspondence with Oxford, through the medium of lord 
Saville, m Uiespnng of 1645, if wc believe Holhs, who asserts that he had seen their letters, 
asking offices for themselves. Mem of Hollis, sect 43 Baillie refers this to an earlier penod, 
the beginning of 1644 i 427 and I conceive that Hollis has been incorrect as to the date 
The king however, was certainly playmg a game with them m the beginning of 1646 as well 
as with the presbytenans so as to give both parties an opinion of his insincenty Clarendon 
State Papers, 214 , and see two remarkable letters written by his order to sir Henry Vane, 
226 urging an umon, in order to overthrow the presbytenan government 

* The pnnciples of the independents are set forth candidly and even lavourably by Collier, 
829 as well as by Keal u ^ For those who ace not much acquainted with ecclesiastical 
disunctions, it may be useful to mention the two essential characteristics of this sect by which 
they differed from the presbytenans The first was, that all churches orseparatecongregations 
were absolutely independent of each other as to jurisdicUon or disciplme whence they rejected 
all synods and representative assembbes as possessing authonty though they generally admit- 
ted, to a very limited degree, the alliance of churches for mutual counsel and support Their 
second charactcnstic was the denial of spintual powers communicated m ordination by apos- 
tolical succession deeming the call of a congregation a sufficient warrant for the exercise of 
the ministry See Orme s Life of Owen for a clear view and able defence of the pnnciples 
maintained by this party I must add, that Neal seems to have proved that the independents 
as a body, were not systematically adverse to monarchy 

* Edward’s Gangraena a noted book m that age, enumerates one hundred and seventy six 
heresies, which however are reduced by him to sixteen heads and these seem capable of 
further consideration Neal, 249 The house ordered a general fast, Feb 1647, to beseech 
God to stop the growth of heresy and blasphemy Whitelock, 236 a presbytenan artifice to 
alarm the nation 

* Pari Hist u 1479 They did not meet till July i 1643 Rushw v 123. Neal, 42 
Collier, 823 Though this assembly showed abundance of bigotry and narrowness, they were 
by no means so contemptible as Clarendon represents them, 11 423 and perhaps equal in 
learning, good sense, and other ments, to any lower house of convocation that ever made a 
figure in England 

‘ Whitelock, 71 Neal, 103 Selden, who owedna gratitude to the episcopal church, was 
from the beginning of its dangers a steady and active fnend, displaying whatever may have 
been said of his timidity, full as much courage as could reasonably be expected from a studious 
man advanced in years Badlie, in 1641, calls him "the avowed proctor of the bishops," i 
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/wh.rh \vas forbidden to be used even m any private family, by an 
ordinance of August, 164.5,) seemed to assure the triumph of presbyter- 
lamsT which became m po^nt of law, by an ordinance of 

February, 1646, establishing for three years the Scots model of classes 
synods, and general assemblies throughout England • But m this 
very ordinanfe there as a reservation which wounded ‘he spintual 
'irrLance of that party Their favourite tenet had always been the 
mdependency of the Lurch They had rejected, with as much 
abhorrence as the catholics themselves, the royc\ sup^remacy, so far as 
It controlled the evercise of spintual discipline But the house of 
commons were inclined to part with no portion of that prerogative 
which they had wrested from the crown Besides the independents 
wlio were still weak, a party called Erastians,* and chiefly composed 
of the common lawyers, under the guidance of Selden, the sworn foe 
of every ecclesiastical usurpation, withstood the assembly's pretensions 
with success They negatived a declaration of the divine right of 
presbyterian government They voted a petition from the assembly, 
complaining of a recent ordinance as an encroachment on spiritual 
junsdiction, to be a breach of privilege The presbytenan tribunals 
were made subject to the appellant control of parliament, as those of 
the Anglican church had been to that of the crown The cases wherein 
spintual censures could be pronounced, or the sacrament denied, 
instead of being left to the clergy, were defined by law * Whether 

aiS and when provoked by his Erasuan opposiuon, m i6^6, presumes to talk of lus “ inso- 
lent absurdity," ii c/j Selden sat in the assembly of divines and by his great knowledge of 
the ancient languages and of ecclesiastical anuquities, as well as by his sound logic and calm 
clear judgment obtained an undeniable supenonty, which he took no pains to conceaL 
1 Scobell Rushw , v 576 Pari Hist ui 444 Neal, 199 The latter says, this did not 
pass the lords till June 6 But this is not so Whitelock very rightly opposed the prohibition 
of the use of the common prayer, and of the silencing episcopal ministers, as contrary to the 
prmaple of liberty of consaence avowed by the parliament, and like what had been complamed 
»f m the bishops, ia6, 239 2S1 But, in Sept 1647, it was voted that the mdulgence in favour 
>r trndcr consciences should not catend to tolerate the common prayer Id 274 
• I he Erasuans were named from Eraslus, a German physician in the sixteenth century 
The denomination is often used in the present age ignorantly, and therefore indefinitely but 
I apprehend that the fundamental pnnaplc of lus followers was this — That in a common- 
wealth where the magistrate profes-ses Cnnsmmty, it is not convenient that ofienccs against 
rcli,.ion and morahly should be punished by the censures of the church, especially by excom- 
municaiion Probably he may have gone farther, as Selden seems to have done (Neal, 
194 ), and denied the right of exclusion from church communion, even without reference to the 
temporal power but the Iiumcd proMSition was of course sufliaent to raise the practical con- 
trol ersy The Helvetic divines, Cualior and Bulhnger, strongly concurred in this with 
traslus “ Coniciidiinus disciplmam esse debcrc m ccclcsia, sed satis esse, si ea, administretur 
amagistralu' Eraslus, 3 w and 379 And it is said, that archbishop ^Vh^tglft caused Eras- 
tus s book to be pnnlcd at his own expense See one of Warburtons notes on Neal Calvin 
and ihc whole of his school, held, as is well known, a very opposite tenet. See Erasti ITiesis 
de Excommuiiicaiione, 410 1^70 

The ccclesiasucal constitution of England is nearly ErasUan m theory, and almost wholly 
so m practice Eiciy sentence of the spintual judge is liable to be reversed by a civil 
tribunal the court of delegalts, b> vinue of the king’s supremacy over all causes. And 
pmcUcally, what is called church disapline or the censures of ccclesiasucal governors for 
oRcnccs, has^ne so much into disuse, and what remains is so contemptible, that I believe no 
”C'Pt those who denve a hltlc profit from U, would regret lU abohuon 
‘ The most part of the house of commons," s.ays Uailhe, n 149., "especially the lawyers, 
whereof there arc ^y, and divers of them very able men are ciUicr halfor whole E-^iaus 
f 5°' f f nghf. tut all to be a hunan consutution dtpcml- 

pUcc.Vgd, 

o headship of the church dian the plurality of this parliament 

occ^op 152 » arni \V hitciocivc 169 

n--it * et alibi RusHw v S7S et alibu Whiiclock, i6s 169 173. 176. et post 

tJaflUcsUlers.pasvm Neal, 23 eg e. 194 « post CoU.er. 841 The^veLVj atrom^ 
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from dissatisfaction on this account, or some other reason, the presby- 
terian discipline was never carried into effect, except to a certain 
extent in London and in Lancasmre But the beneficed clergy 
throughout England, till the return of Charles II , were chiefly, though 
not entirely of that denomination ^ 

This party was still so far predominant, having the strong support of 
the city of London and its corporation,® with almost all the peers who 
remained m their house, that the independents and other sectanes 
neither opposed this ordinance for its temporary estabhshment, nor 
sought any thing further than a toleration for their own worship The 
question, as Neal well observes, was not between presbyteiy and 
independency, but between presbytery with a toleration, and without 
one Ni5t Hier-elyTjOLibeir^|Wn exclusive bigotry, but from a political 


to sustain their own cause by counter votes aji3r"ilj®tiunonty of indep^endMts and Erastians 
haMDg wthdrawn, it ;vas earned with the single dissent /, Li ghtfoot, that Christ hau cstab 
• * - .... . ® . ^“^^trate Neal, 223. 


lished a government in his church independent of the civiJ Neal, 223. 

^ Neal, 228 Warburton says, m his note on this passage, ptesbyten^^ 


^vas to all 


tnUnU and j>urposes the established religion during the time of the ^Jg^onwealtn _ But, ^ 


coercive disciplme and synodical government are no small intents and 
gion, this assertion requues to be modified as it has been in my text tnere 

were many mmisters of the independent sect in benefices, some of whom protP”*^] ° never 
nrdinafinn “ Both baptists and independents,” says a very well 

1 bound to 


paro- 

other 

Ithmks 


received ordmation . . _ , 

the latter denomination, ” were in the practice of accepting the livings, that is, t 
ties of the church They did not, '•owever, view themselves as pansn ministers, 
admmister all the ordinances of religion to the parish population They occupied 
dual edifices and received a portion of the tithes for their maintenance but m 
respects acted according to their own principles.” Orme’s Life of Owen, 136 This Ii 
would have produced very serious evils if not happily checked by the Restoration ‘ 
the commonwealth," he observes afterwards, 24s “ no system of church government 
considered as having been properly or fully established The presbytenans, if any, 
this distinction.' 

’ The ally began to petition for the establishment of presbytery, and against toleration 
sectanes early in 1646 and not long after came to assume what seemed to the commons tvj^ 
dictatorial a tone This gave much offence, and contributed to drive some members into 
opposite faction Neal, 193 car 241 Whitelock, 207 240 / 

* Vol 11 268 Sec aUo 207 and other places This is a remark that rcqmres atten/j 
many are apt to misunderstand the question, ” For this pomt (toleration) both they 
contend," says Baillic, “tanquam pro ans et focis ” n 175 ‘‘Not only they praisf ^ j 
magistrate,” (writing to a Mr Spang in Holland,) “ who for pohey gives some secr/^ ureat 
ranee to divers religions, wherein, as I conceive, your divines preach against then j 
sinners, but avow that by God's command the magistrate is discharged to put tly? , 

courtesy on any man, Jew, Turk, papist, socinian, or whatever, for his rehgion,”^, . ^-nr 
6 t , and many other passages “ The army” (say Hugh Peters m a tract, enl^ 
for the Army, and Two Words to the People, 1647) ‘‘never hindered the stai„j3tes when 
religion, havmg only wished to enjoy now what the puntans beggea under the author says 

we desire more, blame us, and shame us " In another, entitled Vox Mihtans, tj^er will, except 
“ We did never engage against this plat form, nor for that plat form, nor ^ever oppose it ' 
better mformed and therefore, if the state establisheth presbytery, we shall »ns tunc before 

The question of toleration, m its most important shape, was brought at of the trimly 
parliament, on occasion of one Paul Best who had wntten against the doctnut^al courti'^ 
Accordmg to the common law heretics, on being adjudged by tnc spintu^ qj| 5 (ienty-« „ ' 
delivered over to be burned under the writ de haeretico comburendo This puHL capab ^ 

been inflicted five times under Elizabeth on Wielmacker and Ter Wort, two Di&ro besi 
nsts, who, like many of that sect, entertained Arum tenets, and were burned m ** — e tnneid m 

1575 on Matthew Hammond 1579, Thomas Lewis m 1583, and Francis Ket 
burned by Scambler, bishop of Norwich It was also inflicted on Bartholomev 
Edward Wightman, under James, in 1614 the first burned by Kmg, bishop of j-^ey w -u 
second by Nede of Lichfield A third, by birth a Spaniard, meurred the same peifljequ^ ^ V 
the compassion of the people showed itself so strongly at Legat's execution, that Jame^adg' ^?^”' 
It expedient npt to carry the sentence into effect. Such is the venomous and dema 
spirit of bigotry, that Fuller, a writer remarkable for good nature and gentleness, expr& 
indignation at the pity which was manifested by the spectators of Legat’s sufferings Ofuave 
Hist, part u. p 92 In the present case of Paul Best, the old sentence of fire was norLQus jif 
pes ed by any one but an ordinance was brought in Jan 1846,10 punish him with dJ ’ 

Whiti lock, " 


1588 aJi 
Legat and 
9 ondoo, the 


hiU lock, 190 Best made at length, such an explanation as ^^as accepted, Neal, : 
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alarm bv no means ungrounded, the presbytenans stood firmly against 
SfTberyof conscience But in this again they cou d not influence 
the house of commons to suppress the sectaries, 
declaration in favour of indulgence was as yet made It js still the 
bS of the independents, that they first brought forwmd the great 
principles of religious toleration (I mean as distinguished from maxims 
of Dohtical expediency) winch had been confined to a few philosophical 
minds, to sir Thomas More, m those days of his better jwlginent, 
when he planned his republic of Utopia, to Thuanus, or L Hospital 
Such principles are indeed naturally congenial to the persecuted , and 
It 13 by the alternate oppression of so many diffeient sects, that they 
have now obtained their unu crsal reception But the independents 
also asscit that they fiist maintained them while in power, a far 
higher priise, which can, however, only be allowed them by com- 
parison Without invidiously glancing at their early conduct in New 
England,' it must be admitted that the continuance of the penal laws 
against Catholics, the prohibition of the episcopalian worship, and 
the punishment of one or two anti-trimtanans under Cromwell, are 
proofs that the tolerant principle had not yet acquired perfect vigour 
If the independent sectaries v/erc its earliest advocates, it was the 
Anglican writers, the school of ChiUingworth, Hales, Taylor, Locke, 
and Hoadlcy, that rendered it victorious * 

llie king, as I have said, and his party chenshed too sanguine hopes 
from the disunion of their opponents ’ Though warned of it by the 
parliamentary commissioners at Uxbndge, though in fact it was quite 
notorious and undisguised, they seem never to have comprehended 

but an onliiianci, to <u|)pr<.S‘i bbsphenues and heresies as capital otTcnccs was brought in 
Loiiiiiions’ JoiiriiaK, April, ifiro the iiidepcndenU gaining strength, tins was long delayed 
but the ordinance passed liolh houses May a 1648 Id 303 Neal, 338 justlv obscrscs, 
that It slioAs the goicrnuig presbytenans would liasc made a tcrnbic use of their power had 
they been supported by the sword of the civil magistrate The denial of the trinity incarna- 
tion, atonement or inspiration of any book of the Old or New Icstaincnt, was made felony 
Lcsier offences, sudi as onabaptism, or deiiyiii; ihc Uu fulness of prcsb>lcn.in gosemnient, 
were punishable b> impnsoiniient till the party should recant It was much opposed especially 
bv Whitclock The wnt dc lixrcuco comburendo, as is well known, was taken away by act 
of parliauicnt in iti^y 

t “ In all New hngLmJ, no hbctiy of li\in„for a presby tcrian Whoevcrlherc were they 
angels for life and doctrine, will essay to set up a different way from them [the indefieiideiits] 
shall be sure of present baiiisbnient Uaillic 11 4 also 17 I am surpnsed to find a late 
wnler of tliat country (Dwi„lits IraveU m New rnglaiid) attempt to estenuate at least the 
intolerance of the iiidci>cndeiils tow ards the ipi ikcrs w ho came to settle there and w hich, w c 
sec, extended also to Ih- presliyicrems lint \tr Orme with more judgment, observes tint 
the New h.ng!aiid con,iegiiiniis did not sulTiaentK adhere to the pniicipol of indcpendciicj 
and acted too roiicJi as a bovls to winch he asenbes their persecution of the qiiakcrs and 
others life of Owen p 335 It is ccruiii that tlic congregational scheme leads to toleration 
as the nalional church scheme 1 tdserse to it, and for manilold reasons which the reader wi 1 
UlseOlcr 

* ITiQngh the writings of anlhugworih and Hales are not directly m behalf of toleration 
no 0 le could rchsh them w iihout imbibing lU spint in the fullest measure I he great work of 
Jeremy lav lor, on the Liberty of Prophesying, was published in 1647 and, it we except a 
IruTul" T of the times, wl leharcnot tecoiialahlc to its general principles, 

M i followed him Mr Orme admits that the rcmoiestranLs of Holland 

Sj.nl'; lolcrajioa very early, p 50 but refers to a tract by Leonard 

“ <?>“ttming the most enlightened and scriptural views of 
» ‘ I^"i ’’ f?? writings of the same sect under Charles I 

Celei«.nt«:r ^ Papers A letter m particular, from 

t''ekn-^4itTaiM-t\lL'f sanguine considenng the posture of 

man iC ihWl's'^ ' tlmt if n was iwrfectly smccre, Colcpepiicr niiiit have beem 

dee „arxs on ih. km„ ^ luioaKc in supposing that any party which he did not j nn miut in 

:8 



434 Discord arises between Parliament and the Army, 

that many active spirits looked to the entire subversion of the 
monarchy The king in paiticular was haunted by a prejudice, 

natural to his obstinate and undeserving mind, that he was necessary 
to the settlement of the nation, so that, if he remained firm, the whole 
parliament and army must be at his feet Yet during the negotiations 
at Newcastle there was daily an imminent danger that the majonty of 
parliament, irritated by his delays, would come to some vote excluding 
him from the throne The Scots presbytenans, whatever we may 
think of their behaviour, were sincerely attached, if not by loyal affec- 
tion, yet by national pnde, to the blood of their ancient kings They 
thought and spoke of Charles as of a headstrong child, to be restrained 
and chastised, but never cast off* But m England he had absolutely 
no friends among the prevailing party , many there were who thought 
monarchy best for the nation, but none who cared for the king 
This schism nevertheless between the parliament and the army was 
at least in appearance very desirable for Charles, and seemed to afford 
him an opportunity which a discreet person might improve to great 
advantage, though it unfortunately deluded him with chimencal 
expectations* At the conclusion of the war, which the useless 
obstinacy of the royalists had protracted till the beginning of 1647,* 
the commons began to take measures for breaking the force of their 
remaining enemy They resolved to disband a part of the aimy, and 
to send the rest into Ireland * They formed schemes for getting rid 

the end be ruined, p 268 He had not lost this strar.«c confidence after his very hfe had 
become desperate , and told sir John Bownng, when he advised him not to spm out the time at 
the treaty of Newport, that “ any interests would be glad to come m with hun ” See Bow- 
ling's Memoirs m Halifax s Miscellanies, 132 

t Baillie s letters are full ol this feeling, and must be reckoned fair evidence, since no man 
could be more bigoted to presbytery, or more bitter against the royalist party I have some 
where seen Eaillie praised for his mildness His letters give no proof of it Take the following 
specimens — "Mr Maxwell of Ross has pnnted at Oxford so desperately malicious an invec 
twe against our assembUes and presbyteries, that however I could hardly consent to the 
hanging of CMterbury, or of any jesuit, yet I could give my sentence freely against that 
unhappy man’s life " ii 99 " God has struck Coleman with death he fell in an ague, and 

after three or four days expired It is not good to stand in Christ’s way " P 199 

Baillie’s judgment of men tvas not more conspicuous than his moderation " Vane and 
Cromwell arc of horrible hot fancies to put all m confusion, but none of any deep reach St 
John and Pierrepoint are more stayed, but not great heads” P 258 Ihe dnft of all hic 
fetters is that every man who resisted thejus divmum of presbytery was knave or fool, if not 
both They -ire, however, eminently serviceable as historical documents 

2 " Now for my own particular resolution,” he says in a letter to Digby, Mar 26 1646 “it 
IS this I am endeavouring' to get to London, so that the conditions may be such as a gentle- 
man may own, and that the rebels may acknowledge me king being not without hope that I 
shall be able so to draw either the presbytenans or independents to side with me for extirpat- 
ing the one or the other, tliat I shall really be king again ’ Carte’s Ormond, 111 452 quoted 
by hir Brodie, to whom I am indebted for the passage I have mentioned already his overture 
about this time to sir Henry Vane through Ashbumliam 

2 Clarendon, followed by Hume and several others, appears to say that Ragland castle in 
Monmouthshire, defended by the marquis of Worcester, was the last that surrendered , namely 
in Aug 1646 I use the expression appears to sa} , because the last edtuon, which exhibits 
his real text, shows that he paid this compliment to Pcndennis castle m Cornwall and that his 
onginal editors (I suppose to do honour to a noble family), foisted in the name of Ragland It 
it true however of neither The North Webh castles field out considerably longer iliat of 
Harlech was not taken till April, 1647, which put an end to the war Whitelock 

Clarendon, still more unyielding tium his master, extols the long resistance of his party, and 
says tliat those who surrendered at the first summons obtained no better terms than they who 
made the stoutest defence as if that were a sufficient justification for prolonging a civil war 
In fact, however, they did the king some harm inasmuch as they impeded the efforts made 
m parliament to disband the army Several votes of the commons show this , see the journals 
of i2lh May md 31st July, 1646 

‘ The rcsoluuon to disband Tairfax’s regiment next lues at Chelmsford passed id May, 
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uf Cromwell, and even made some demur about continuing F^fax m 
command* But m all measures that exact promptitude ^d energy, 
treachery and timidity are apt to enfeeble the resolutions of ^ 
assembly Their demonstrations of enmity were however so alamnng 
to the army, who knew themseUes disliked by the people, and de- 
pendent for their pa> on the parliament, that as emly as April, 1047, 
an overture was secretly made to the king, that they would replace 
him in his power and dignity He cautiously answered, that he 
not involve the kingdom m a fresh war, but should ever feel the 
strongest sense of this offer from the army a Whether they were <hs- 
contented at the coldness of this reply, or, as is more probable, the otter 
had only proceeded from a minority of the officers, no further overtuie 
was made, till not long afterwards the bold manoeuvre of Joyce had 
placed the king’s person in their power 

The first effect of this military violence was to display the parha- 
ment’s deficiency in political courage It contained, we well know, a 
store of energetic spirits, not apt to swerve from their attachments 
But where two parties are almost equally balanced, the defection, which 
external circumstances must produce among those timid and feeble - 
men from whom no assembly can be free, even though they should 
fonn but a smill minonty, will of course give a chara'ter of cowardice 
and vacillation to counsels, which is imputed to the whole They 
iiiimediatel> expunged, by a majority of 96 to 79,0 vote of reprehension 
passed some weeks before, upon a remonstrance from the army which 
the presbytenans had highly resented, and gave other proofs of retrac- 
ing tliLir steps But the army was not inclined to accept their submis- 
sion m full discharge of the provocation It had schemes of its own 
for the refonnation and settlement of the kingdom, more extensive than 
those of the presbjtonan faction It had its own wrongs also to 
revenge Advancing towards London, the general and council of war 
sent up charges of treason against eleven principal members of that 
party, who obtained leave to retire beyond sea. Here may be said to 
have fallen the legislative power ind cival government of England , 
which from this hour till that of the restoration had never more than a 
momentary and precarious gleam of existence, perpetuallj interrupted 
by the sword 

to tis ■Algernon Sidney being a teller of the noes Commons’ JoumaU In 
these \uici Cie boosc, that is, the preshyUnan nujonty, acted iinh cAtremc imprudence noc 
luifuj,, pimiced for the payment of the army s arrears at the Umc they Mere thus disbanding 
them W huclock advi^ Hulln and Iiu party not to press the disbanding and on fmding 
sicm obsu^tc, drew olT as he tells us, from that connexion, and came nearer to CromueU, 
p 043 1 hi^s, noAcicr, re had bc^un to do rather earlier Indciiendcntly ot the danger of 

m justin^ fie army it ts probable ilut, as soor as it sras disbanded, the roy alists Mould have 
f r .e’’ fi*****^ ‘•t dccontent, day by day, peruse Whitelock s Journals 

er I irch and cie three folio ung months, as well as the Parliamentary History 

*'*^* forces should be commanded by 
thirl??' ir” ^’1 without adivision, that no officer under him should 

latheamiv It and that ro member of the house should ha\e any coraniantr 

m ^ 1 ='"“='^ Commons’ Journals They v o cd 

^ s cove cant, which had been rejected two 

C ealof die cl arrS ^t should all conform to the govern- 

» ^ q P established by both houses of parliament 

ib..t tsowcr'^l'i *^’1 " ^ * -^^Js * declaration rot long alter the '^ing fell nto 

s.-»Wec!eariy profess ,U. vvedo noFsec hovr 
ngCt, and Ir I -“’sdo-a nrra or Usun^. withoac a due provosjoa for the 

IfLtot) of his majc.ty . h.s royal family, and his Ulc partalers ” P ,rl 


28 = 



436 Charles a Prisoner, and his Schemes 

Those who have once bowed their knee to force, must expect that 
force %vill be for ever their master In a few weeks after this submis- 
sion of the commons to the army, they were insulted by an unruly, 
tumultuous mob of apprentices, engaged in the presbytenan politics of 
the city, who compelled them by actual violence to rescind several of 
their late votes ^ Trampled upon by either side, the two speakers, 
several peers, and a great number of the lower house, deemed it some- 
what less Ignominious, and certainly more politic, to throw themselves 
on the protection of the army They were accordingly soon restored 
to their places, at the puce of a more complete and iiretnevable sub- 
jection to the mihtary power than they had already undergone 
Though the presbyterians maintained a pertinacious resistance wthin 
the walls of the house, it was evident that the real power of command 
was gone from them, and that Cromwell with the army must either 
become ai biters between the king and parliament, or crush the remain 
ing authority of both ^ 

There are few circumstances in our history which have caused more 
perplexity to inquirers than the conduct of Cromwell and his friends 
towards the king in the year 1647 Those who look only at the ambi- 
tious and dissembling character of that leader, or at the deice republic- 
anism imputed to Ireton, will hardly believe that either of them could 
harbour any thing like sincere designs of restonng him even to that 
remnant of sovereignty which the parliament would have spared Yet, 
when we consider attentively the public documents and private memoirs 
of that penod, it does appear probable that their first intentions towards 
the king were not unfavourable, and so far sincere that it was their 
project to make use of his name rather than totally to set him aside 
But whether by gratifying Cromwell and his associates with honours, 
and throwing the whole administration into their hands, Chailes would 
have long contrived to keep a tarnished crown on his head, must be 
very problematical 

The new gaolers of this unfortunate pnnce began by treating him 
with unusual indulgence, especially in permitting his episcopal chaplains 

^ Hollis censures the speakers of the nvo houses and others who fled to the army from this 
mob the not being “ a sudden tumultuous thin? of young idle people without design ** Pos- 
sibly this might be the case but the tumult at the door of the house, 26th July, was such that 
It could not be divided Their votes were plainly null, as being made under duress. Yet the 
presbytenans were so strong in the commons, that a resolution to annul all proceedings dunng 
the speaker’s absence was lost by 97 to 95, afi<*r his return and it was only voted to repe;U 
them Amotion to declare that the houses from 26th July to 6th Aug had been under a 
force, Nvas also lost by 78 to 75 Journals 9th and 17th Aug The lords however passed an 
ordinance to this effect and ^ter once more rejecting it, the commons agreed on Aug 20 , 
with a proviso that no one should be called m question for what had been done 

* These transactions are best read in the Commons* Journals, and the Pari Hist , and next 
to those in Whitclock Hollis relates them with great passion and Clarendon, as he does 
every thing else that passed in London, very imperfectly He accounts for the earl of Man 
Chester and the speaker Lenthals reiinng to the army by their persuasion that the cluef 
ofHcers had nearly concluded a treaty with the king, and resolved to have their shares m it 
ihis IS a very unnecessary surmise Lenthal was a poor spirited man, easily influenced by 
those whom he thought the strongest, and in this instance, accordm^ to Ludlow, p 206 , per 
suaded with difficulty by Hasleng to go to the army Manchester, indeed, had more courage 
and honour but he was not of much capaaty, and lus parliamentary conduct was not system- 
atic Cut upon the whole it is obvious, by reading the list of names (Pari Hist 757 ), tlut 
the king’s fnends were rather among those who stayed behind, especially m the lords, than 
among those who went to the army Seven of eight peers who continued to sit from 26th 
July to 6th of Aug 1647, were impeached for it aftenvards (Park Hist 764 ), and they were 
all of the most m^erate party If the king had any previous connexion with the citj , he 
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to attend him This was deemed a pledge of what he thought an 
mvSle advantage in dealing with the array, that they would not 
insist upon the covenant, which in fact was nearly as odious to them as 
in thf rovahsts thou-h for v cry different reasons Charks naturally 
knguine,\and utterly racapable m every part of his life of taking a just 
'.crof affairs, was extravagantly elated by these equivocal testimonies 
of cood-vvill He blindly listened to private insinuations from rash or 
treacherous fn^^nds, that the soldiers were with him, just after his 
seizure by jovee “ 1 would have you to know, sir,’ he said to Fairfax, 
“ that I have as good an interest in the array as your self, an opinion 
as iniudiciouslv uttered as it was absurdly conceived^ These strange 
expectauons account for the ill reception which in the hasty irritation 
of disappointment he gave to the proposals of the arrn^y, when tlicy 
were actually tendered to him at Hampton Court, and which seems to 
have eventually cost him his life These proposals appear to have 
been drawn up by ireton, a lawq’er by education, and a man of much 
courage and capacity He had been supposed, like a large proportion 
of the officers, to aim at a settlement of the nation under a democratical 
polity But the army, even if their wishes m general went so far, which 

aclci! \cry disingenuously m hu. letter to Fiirfx\, Aug 3 , while the contest wnsstill pending 
wherein he condemns the tumulu and declares his unw iTlingness that his friends should jom 
with the at> against the arm) , whose proposals he had rejected the day before with an iiiipru 
dence of which he was now sensible Tins letter, as actually sent to i airfax, is m the I’arl 
Hist 734 , and may be compared wath a rough draught of the same, preserved m Cbrcndon 
I’atieri., 373 , from which it malcnally differs, being much sharper against tlie city 

>■ tairfox’s Memoirs in Masercss Collection of Tracts, sol 1 p 447 “ Uy this/’ saas 

Fairfax, who had for once found a man less discerning of the times than himself, “ I pbmly 
s-iw the brohen reed he leaned on The agitators luad brought tlic king into an opinion that 
the army was for him " Ireton said pLainly to the king, “Sir, joii have an intention to be tlie 
arbitrator between the parhament and us and wc mean to be so between jour majestj and the 
parliament ” Berkicj's Memoirs ibid p 360 

This folly of the king, if Mrs Hutchinson is well informed, ahenated Ireton, who had Iwtcn 
more inclined to trust him than is commoiilj belicaed “Cromwell," she says, ‘‘was at that 
time so incorrupiib'j faithful to hxs trust and the people's mterest, that he could not be drawn 
in to practise csen hi> own usual and natural dissimulation on this occasion IIis son in law, 
Ireton, dial was as hulhful as he was not so full) of the opinion, till be bad tried it, ami 
found to ihe contrarj but that the king might have been managed to comply with the public 
good cf his people, after he could no longer uphold his own violent will but upon some dis- 
cour-cs with him, the king ultenng these words to him, ‘ I shall play my game as well as I 
can,' Ireton replied, ‘ If jour majesty liavc a game, jou miLvi give us aUo the liberty to play 
ours. Colonel Hutchinson pnvalcly discoursing with his cousin about the communications he 
had had wilh the king Iretoa's expressions \ ere these —‘ He gave us words, and we paid him 
in h > own coin when wc found he had no rcalinlcnuon to the peoples good, but to prevail by 
oar fictions to regain bj art what he had lost m fight ” p 274 ’ ’ 

It must be aid for ihe kmg, that he was by no means more sanguine or more blind than his 
distinguished hisionanand minister Clarendon s private letters arc full of strange and absurd 
eip-ctations. Kven so late as Oct 1647, he wntes to Berkley m high hopes from the army 
and presses him to make ro ccncessions except as to persons " If lliey sec you will not 

must forsure they have as much or more need of the 'fcmg than he of thenu” P 

37 > The whole taior indeed, of Clarendon’s correspondence demonstrates that notwath 
vtanuiag me ti le remark* o^castonaly scattered through his history, he was no practical states. 
Jian, aorhad any just conception, at the time, of the course cf affairs He never flinched from 
eae frmap'e, rot very pracucabic or raUonal in the arcumstanccs of the king that nothin-’ 
^ 10 U receded from whcH had ever been demanded. This may be called magnanimity“ 
r dis^mion could be setiled, if aU men were to act upon it, or if all 

whs, i''' , 5 * were to expect that Providence would interfere to support 

what se^ to them Uie best, that is, their own cause The follow mg passage is a soeci^n 



dxi^ or ;o ooacd c j to cadcaour to alLtr auy Tuoh aucrauoa.*' Id, %ol 
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IS hardly evident, were not yet so decidedly masters as to dictate a 
form of government uncongenial to the ancient laws and fixed pre- 
judices of the people. Something of this tendency is discoverable in 
the propositions made to the king, which had never appeared in those 
of the parliament It was proposed that parliaments should be biennial , 
that they should never sit less than a hundred and twenty days, noi 
more than two hundred and forty, that the representation of the com- 
mons should be reformed, by abolishing small boroughs and increasing 
the number of members for counties, so as to render the house of com- 
mons, as near as might be, an equal representation of the whole In 
respect of the militia and some other points, they either followed the 
parliamentary propositions of Newcastle, or modified them favourably 
for the king They excepted a very small number of the king’s ad- 
herents from the pnvilege of paying a composition for their estates, 
and set that of the rest considerably lower than had been fixed by the 
parliament They stipulated that the royalists should not sit in the 
next parliament As to religion, they provided for liberty of conscience, 
declared against the imposition of the covenant, and by insisting on 
the retrenchment of the coercive jurisdiction of bishops and the abro- 
gation of penalties for not reading the common prayer, left it to be 
implied that both might continue estabhshed^ The whole tenor of 
these propositions was in a style far more respectful to the king, and 
lenient towards his adherents, than had ever been adopted since the 
beginning of the war The sincerity indeed of these overtures might 
be very questionable, if Cromwell had been concerned in them , but 
they proceeded from those elective tribunes called Agitators, who had 
been established in every regiment to superintend the interests of the 
anny “ And the terms were surely as good as Charles had any reason 
to hope The seventies against Ins party were mitigated The grand 
obstacles to all accommodation, the covenant and piesbytenan esta- 
blishment, weie at once removed , or, if some difficulty might occur as 
to the latter, in consequence of the actual possession of benefices by 
the presbyterian clergy, it seemed not absolutely insuperable For the 
changes projected in the constitution of parliament, they weie not 
necessanly injurious to the monarchy That parliament should not be 
dissolved until it had sat a certain tune, was so salutary a provision, 
that the triennial act was hardly complete ivithout it 

It is however probable, fiom the king’s extreme tenaciousness of his 
prerogative, that these were the conditions that he found it most difficult 
to endure Having obtained, through sir John Berkley, a sight of the 

1 Pari Hist 738 Clarendon talks of these proposals is worse than any the king had ever 
received from the parliament and Hollis says they ‘ dissolved the whole frame of the mon 
archy ” It is hard to see, however, that they did so xn a greater degree than those which he 
had niinself endeavoured to obtain as a commissioner at l 7 ^bndge, As to the church, they 
were manifestly the best that Charles had ever seen As to his prerogative and the power of 
the monarchy, he was so thoroughly beaten, that no treaty could do him any essential service 
and he had, m truth, only to m'dvc his election, whether to be the nominal chief of an aristo 
cratical or a democratical republic In a well written tract^ called Vox MiUtans, containing a 
defence of the army s proceedings and intentions, and published apparently in July, 1647, their 
desire to preserve the king's nghts, according to their notion of them, and the general Jaws of 
the realm, is strongly asserted 

^ The precise meaning of this word seems obscure Some have supposed it to be a corrup- 
tion of adjutators, as if the modem term adjutant meant the same thing But I find agitator 
aiwTiys so spelled m the pamphlets of the time 



Hallavis Constitutional History of E ngland 439 

nroDosilions before they ere openl> made, he expressed much dis- 
pleasure, and said that if the army were inclined to close with him, 
Uiey would never have demanded such hard terms He 
principally objected, at least in words, to the exception of seven un- 
Lmed persons from pardon, to the exclusion of his party from the next 
parliament, and to the want of any articles m favour of Ae church 
Berkley endeavoured to show him that it was not hlmly that the ^^my, 
if meaning sincerely, should ask less than this But the king, sti 
tampering with the Scots, and keeping his eyes fixed on the city and 
parliament, at that moment came to an open breach with the amy, 
disdainfully refused the propositions when publicly tendered to him, 
with such expressions of misplaced resentment and preposterous con- 
fidence as convinced the officers that they could neither conciliate nor 
trust him * This unexpected haughtiness lost him all chance with those 
proud and republican spirits , and as they succeeded about the same 
time m bridling tlie presbitenan party m parliament, there seemed no 
necessity for an agreement with the king, and their former determina- 
tions of altering the frame of government returned with more revenge- 
ful fury against his person * 

Charles's continuance at Hampton Court, there can be little doubt, 
would have exposed him to such imminent risk that in escaping from 

1 Ilerkley’s Memoirs, 330 He told lord Capel about this Ume that he expected a war 
between Scotland and Enj,land that the Scots hoped for the assistance of the oresbytenans , 
and that he wished his own party to rue m aims on a proper conjuncture, avithout which he 
could not hope for much benefit from the others Clarendon, v 476 
* BerJeley, 368 etc Compare the letter of iVshbumham, publuhed m 1648, and reprinted 
ta 1704 , but probably not so full as the MS m the earl of Ashburuham’s possession, also the 
memoirs of Hollu, Huntingdon, and Fairfax, which are all m Mascics’s CollecUon aUo Lud- 
low, Hutcluiisoii, Chrendon, Burnet’s Vlcmoirs of Hamilton, and some despatches m 1647 and 
1648 from a ro^’alut m London, pnntcd in Uie appendix m the second volume of the Claren 
don Papers lliu correspondent of secretary Nicholas behocs Croiuvvcll and ireton to have 
all along planned the Lings destruction, and set the levellers on, till the) proceeded so violently 
that they were forced to restrain them ITiu also is the conclusion of hlajor Huntingdon m 
hu Reasons for bjiiig down his Conuiussion But the contrary appears to me more prouable 
Two anecdotes, well known to those conaersant m LOolish history, are too rtmarhable to 
be oanltcd. It u said by tlic editor of Lord Orrery s Memoirs, as a relation which he had 
heard from that noble person, tlut in a conversation with Cromwell concerning the 1 mg’s 
death, the latter told him, he and hu fnends had once a mind to have closed with the Ling, 
feann,. that ihe Scou and prcshvicnaiis might do so when one of ihcir spies, who was of the 
Lir s bed-chamber gave them information of a letter from hu majesty to the queen, sewedup 
m the slart ofasaddlc, and directing them to an inn where it might be found They obtained 
the letter accordingly, in which the king said that he weis courted by both fictions the Scots 
[ircvbyictTaiis and the army tliat those which bide fairest for him should have him but no 
thou,,hi he should rather close valh the Scots than the other Uponthis, finding thcrnsclvcsun- 
lieely to get good terms from llie king, they vowed hu destruction. Carte s Ormond, 11 11 
\ sj-rand an«dotc is alluded to by some earlier waiters, but is particuLirly told in the follow- 
i tg wey^, by Rich-aidson the painter, lutlior of some anecdotes of Pope, edited by Spence. 

Lord Boimg^okc June r/ia, (Mr Pope, lord Vlarchmout and myself,) that the 

^ccora carl of Oxfonl Imd often told him that he liad seen, and had in his hands an original 
letter that Charles the First wrote to hu queen, m answer to one of hers that liad been inter- 
cepted, and then forwarded to him wherein she had reproached him for having made tho e 
too great concessigiu, viz., that Cromwell should be lord Ucutenant of Ireland for life 
d.y'^'i kingdom should be m the hands of the party, with an army 

Xyt vbi^ should know no head but the lieutenant, that Cromwell should liavc a 
*’^ 3 ' s It w as said, that she should leave him to manage, 
as 10 mfomed of jdt carciuosUnces than she could be but she might be entirely easy 

d-Al tt^ wnccAsioaa be should nnue ihcia for ihat he should kno.v la due ume how to 
lti!rr ^ shouId bc 6ucd With u hcnocn cofd So 

dclcr-,mcJ f-i - they waited for, so they intercepted accordingly and it 

af Gwilcl m ’^a ‘i'it " coivtantl, rejecani by Hume and tlie adv 

ai ta *aa fsr one reason amoa,. oa.crs, that it looks Ii*s a igsrtprcser 


oextes 

igcarprcser t-a Uan 
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Flight of Charles^ and Jus Ruapiure 

thence, lie acted on a reasonable principle of self-pieservation. He 
might probably, with due precautions, have reached France or Jersey 
But the hastiness of his retreat from Hampton Court giving no time, 
he fell again into the toils, through the helplessness of his situation, 
and the foolish counsels of one whom he tiusted ^ The foititude of his 
own mind sustained him in this state of captivity and entire seclusion 
fiom his friends No one, however sensible to the infirmities of 
Charles's disposition, and the defects of his understanding, can refuse 
admiration to that patient firmness and unaided acuteness which he 
displayed throughout the last and most melancholy year of his life 
He had now abandoned all e\pcctation of obtaining any present terms 
for the church or crown He proposed therefoie what he had privately 
empowered Murray to offer the year before, to confirm the presbytenan 
government for three years, and to give up the militia during his whole 
life, with other concessions of importance (ParL Hist 799 ) To pre- 
serve the church lands from sale, to shield his friends from prosciiptioii, 
to obtain a legal security for the restoration of the monarchy in his son, 
were from henceforth the mam objects of all his efforts It was how- 
ever far too late, even for these moderate conditions of peace Upon 
his declining to pass four bills, tendered to him as piehminaries of a 
treaty, which on that very account, besides his objections to part of their 
contents, he justly considered as unfair, the parliament voted that no 
more addresses should be made to him, and that they would receive 
no more messages “ He was placed m close and solitary confinement , 
and at a meeting of the principal officers at Windsor it was concluded 
to bring him to trial, and avenge the blood shed m the war by an awful 
e\ample of punishment , Cromwell and Ireton, if either of them had 

of tliat told by lord Orrery, wluch both stands on good authonly, and is perfectly conformable 
to all the memoirs of the time I base however been informed, that a memorandum nearly 
conformable to Richardson’s anecdote is extant, in the handwnung of lord Oxford 

It IS possible that this letter is the same with that mentioned by lord Orrery and in that case 
was w ntten about the month of October Cromwell seems to have been m treaty with the 
king as late as Sept. , and advised him, according to Berklej , to reject the proposals of the 
parliament in that month Herbert mentions an intercepted letter of the queen (Memoirs, 
60) and even Ins story proves that Cromwell and hn> paity broke off with Charles from a 
conviction of his dissimulation Sec Lamg’s note, iii p6s , and the note by Strype, therein 
referred to, on Kennet s Complete Hist of England, lu 170 which speaks of a ‘constant 
tradition’ about this story, and is more worthy of notice, because it was wntten before the 
publication of Lord Orrery's Mems , or of the Kichardsoniana 
* Aslibumhain mves us to understand that the king lead made choice of the Isle of Wight, 
previously to his leaving Hampton Court, but probably at his owu suggestion This seems 
conhrmed by the kings letter in Burnet s Mem of flukes of Hamilton, 326 Clarendons 
account is a romance, with a httle mixture, probably, of trutle I have been told that in the 
manuscript of Ashbuniham m his noble descendant’s possession, it is asserted that he was m 
previous of the correspondence with Hammond 
’ Ihis vote was earned by i.(i to 92, Jan 15 Pari Hist 831 App to and \ol of Clar State 
Papers Cromwell was now vehement against the king, though he had voted m his favour 
on Sept 22 Journals and Berkley, 372 A proof that the king was meant to be wholly 
rejected is, that at this time, in the list of the navy, the expression ‘ his majesty’s ship,’ was 
clmnged to “ the parhament’s ship ” Whitelock, 291 
The four bills were founded on four propositions (for vhich I refer to Hume or the Pari 
Hist, not to Clarendon, who has misstated them) sent down from the Lords The lower 
house voted to agree with them by 115 to 106 Sidney and Evelyn tellers for theAjes, 
Martm and Motley for the Noes The increase of the mmonty is remarkable, and shows 
how much the kmg s refusal of the terms odcred him in Sept , and his escape from Hampton 
Court, had swollen the commonwealth party to which, by the way, colonel Sidney at this 
tune seems not to have belonged Ludlow says, that the parly hoped the king would not 
grant the four bills, i 224 The commons published a declaration of their reasons for making 
no further addresses to the kmg, wherein they more than insinuate his participation in the 
miuder of his father by Buckmgham Pari Hist 847 
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been ever favourable to the king, acceding at this time to the severity 

°*^Yer m fhc midst of this peril and seeming abandom '.ent, his affairs 
N'.crc really less desperate than they had been , ^d a few ra);^ 
broke for a time through the clouds that enveloped him Froni the 
hour that llit Scots delivered him up at Newcastle, they seem to have 
felt the discredit of such an action, and longed for the opportunity o 
rcdcomin" their public name They' perceived more and more that a 
i\ell disciplined army, under a subtle chief inveteraiely hostile to them, 
■were rapidlv becoming masters of England Instead of that covenanted 
alliance, that unity m church and state, they had expected, they we c to 
look for all the jealousy and dissension that a complete discordance m 
ci\al and spiritual polity could inspire Their commissioners therefore 
m England, the earl of Lanark, always a moderate royalist, and the 
carl of Lauderdale a warm presbyterian, had kept up a seciet inter- 
course rvith the king at Hampton Court After his detention rt 
Cirisbrook, they openly declared themselves against the four bills 
proposed by the English parliament and at length concluded a 
piavate treaty with him, by which, on certain terms quite as favourable 
as he could justly expect, they bound themselves to enter England 
with an army m order to restore him to his freedom and dignity ^ 
fins invasion was to be combined with nsings m various parts of the 
country , the presbyterian and roy'ahst, though still retaining much of 
animosity tow irds each other, concurring at least in abhorrence of 
military usurpation , and the common people having very generally 
returned to that affectionate respect for the king’s person, which 
sympathy for his sufferings, and a sense how little tlicy had been 
giiners by the change of govcinment, must naturally have excited® 
The unfortunate issue of the Scots expedition under the duke of 
Hamilton, and of the \anous insurrections throughout England, 
quelled by the \igilance and good conduct of Fairfax and Cromwell, is 
well known But these formidable manifestations of the public senti- 
ment in favour of peace with the king on honourable conditions, 
wherein the city of Loadoii, ruled by the presbytenan ministers, took a 
share, compelled the house of commons to retract its measures Lhev 
came to a \ote, by 165 to 99, that they would not alter the fundamental 
government by king, lords, and coiraions (April 28 1648 Pari Hist 
883 ) , they abandoned their impeachment against seven peers, the mos 

* iW-iMon to the Scot* warps Jut judgment, sivs that this treaty contained 

nniii ihmgs dishonounhle 10 ihc Lii,hsh nation Hist s 532 Ihc hnig lost a eooddcal in 
unconiproniisiiig statosma-, h\ the concessions he made in the Isle of V'loht 
sute Pa^rs 337 1 c-innot, for my own pm see any thing derogatory to England in the 

ticaty for the temporary occujiaiioti of a few fortiticd towns in tlic north can hardly be called 
^ e!_itlcs, there is some reason to ihinh had on a former oc asion made offers to the Scots 
far more incoiLsislcut with his duty to tins kingdom 

WhiS''iv'‘'-^ ‘'>=,Pwltamcut, in Mascress Tracts, i 1,3 

In conference Ix-twcen Uielwo houses, July 25 1648, the com- 
a reason for tns^ling on the kings surrender of tin, iiuhtia as a prc'immaiy to a 
the j^lianiciitoii all sides, ilintwtlhoui the mthiia they 

Rush « 44^ • Theclucf c.UzcnsofLondon,”says,May,i=2.,‘<and 

soc^i to ihe^ ''’ 9 'S'* proby tenan Scots abominated this army, washed go d 

^e Whence let the reader judge o? Ih 

tiij'li.1- a.nl *ucli as the Mcrcumis aXuheus, bear walncss to ih 

-cr Fairfax ’and Crom.ell^as .( 
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moderate of the upper house, and the most obnoxious to the army , i they 
restored" the eleven members to their seats (June 8 ) , they revoked their 
resolution against a personal treaty with the kmg, and even that which 
required his assent by certain preliminary articles “ In a word, the 
party for distinction’s sake called presbytenan, but now rather to be 
denominated constitutional, regained its ascendancy This change m 
the counsels of parliament brought on the treaty of Newport 

The treaty of Newport was set on foot and managed by those politi- 
cians of the house of lords, who having long suspected no danger to 
themselves but from the power of the fing, had discovered, somewhat 
of the latest, that the crown itself was at stake, and that their own 
privileges were set on the same cast Nothing was more remote from 
the intentions of the earl of Northumberland or lord Sayc, man to sec 
themselves pushed from their seats by such upstarts as Ireton and 
Harnson , and their present mortification afforded a pi oof how men 
reckoned wise m their generation become the dupes of their own selfish, 
crafty, and pusillanimous policy They now grew anxious to see a 
treaty concluded with the king Sensible that it was necessary to 
anticipate, if possible, the return of Cromwell from the north, they 
implored him to comply at once with all the propositions of parliament, 
or at least to yield in the first instance as far as he meant to go ® 

1 June 6 These peers were the earls of Suflblh hliddlesex, and Lincoln, lords Willoughby 
of Parham, Berkley, Hunsdon, and Maynard Xhey were ii^eached for sitting in the house 
during the tumults from 26th of July to 6th of Aug , 1647 The earl of Pembroke, who had 
also contmued to sit, merely because he was too stupid to discover which party was likely to 
prevail, escaped by truckling to the new powers 

® See Pari Hist 823 892 904 921 924 959 096 for the different votes on this subject, 
M herein the presbytenans gradually beat the independent or republican party, but ivith very 
small and precarious majorities 

s Clarendon, VI 153 He is veryabsurd m imaginmg that anyof the parliamentary commis- 
sioners « ould have been satisfied with ‘‘ an act of indemmtj and oblivion " 

That the parliameut had some reason to expect the kings firmness of purpose to give way, 
in spite of all his hagglmg, will appear from the folloiving short renew of what had been done 
I At Newmarket, in June, 1642, he absolutely refused the nineteen propositions tendered to 
him by the lords and commons 2 In the treaty of Oxford, March, 1643, he seems to have 
made no concessions, not e\ en promising an amnesty to those he had already excluded from 
pardon 3 In the treaty of Uxbridge, no mention was made on his side of exclusion from 
pardon he oSered to vest the mihtia for seven years in commissioners jointly appointed by 
himself and parliament, so that it should afterwards return to him, and to limit the juns 
diction of the bishops 4 In the uanterof 164s, he not only offered to disband his forces, bul 
to let the mililia be vested for seven years in commissioners to be appointed by the two 
houses, and afterwards to be settled by bill also to give the nommation of officers of state 
and judges pro hac vice to the houses 5 He went no farther in substance till May, 1647 
when he offered the militia for ten years, as well as great limitations of episcopacy and the 
contmuance of presbytenan government for three years the whole matter to be aftenvards 
settled by bill on the advice of the assembly of divmes, and tu enty more of lus own nomi- 
nation 6 In his letter from Cansbrook, Nov 1647, he gave up the militia for his hfe This 
was in effect to sacrifice almost every thing as to immediate power but he struggled to save 
the dluirch lands from confiscation, which would have rendered it hardly practicable to restore 
episcopacy ui future His further concessions in the treaty of Newport, tliough very slowly 
extorted, were comparauvelj tnfling 

■\Vhat Clarendon thought of the treaty of Newport may be imagined " You may easily 
conclude ” he wntes to Digby, “ how fit a counsellor I am like to be, when the best that is 
proposed IS that which I would not consent unto to preserve tfu kwgdom front ashes I can 
tell you worse of myself than this which is, that there may be some reasonable ex-pedients 
wluch possibly might in truth restore and preserve all, in which I could bear no part ” P 459 
See also p 351 and 416 I do not divane what he means by this But what he could not 
have approved was, that the king had no thoughts of dealing sincerely with the parliament 111 
this treaty, and gave Ormond directions to obey ail his wife’s commands, but not to o^y any 
further orders he might send, nor to be startled at his great concessions respecting Ireland, for 
they would come to nothing Carte's Papers, 1 183 See Mr Brodie s remark on this, iv 
143-146 He had agreed to give up the govemmem of Ireland for twenty years to the narlia 
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The\ had not, lioaever, mitigated m any degree the ngorous conditions 
so often proposed, nor did the king dunng this treaty obtain an) 
reciprocal concession v-orth mentioning m return for bis surrender ot 
almost all that could be demanded. Did the positive adherence of 
the parliament to all these propositions, in circumstances so perilous to 
themselves, display less unreasonable pertinacity than that so oiten 
imputed to Charles ’ Or if, as was tlie fact, the majonty which tlie 
pr^bvtenans had obtamed was so precanous that they dared not 
hazard it by suggesting any more moderate counsels, what rational 
secunt) would the treaty have afforded him, had he even come at once 
into all their requisitions’ His real error was to have entered upon 
any treaty, and still more to have drawn it out by tardy and ineffectual 
capitulations. There had long been only one course either for safety 
or for honour, the abdication of his royal office , now probably too late 
to presene his life, but stiU more honourable than the treaty of 
Newport. Yet though he was desirous to make his escape to France, 
1 have not observed any hint tnat he had thoughts of resigning the 
crown, whether from any mistaken sense of obligation, or from an 
apprehension that it might affect the succession of his son 

There can be no more erroneous opinion than that of such as bcheve 
that the desire of overturning the monarchy produced the civil war, 
rather than that the civil war brought on the former In a peaceful 
and ancient kingdom like England, the thought of change could not 
spontaneously arise. A few speculative men, by the study of antiquity, 
or by observation of the prospentv of Vemce and Holland, might be 
lea to an abstract preference of republican pohtics , some fanatics 
might aspire to a Jewish theocracy, but at the meeting of the Long 
Parliament, we have not the slightest cause to suppose that any party, 
or anv number of persons among its members, had formed what mast 
then have appeared so evtravagant a conception* The insuperable 


raeivt. In hi:, a^iswcr lo iht propoiiiicins at NcacojIIc, sent m May, 1647, hi hod diuLiritl 
tliathe -^u!d spiefull sati>racliQn \.uh respect to Irctiad Hat he thus eoplaiii hintxdf to 
th' qacea — ‘I hasc so co-Cid >h.u article tluit, if the ln:.h i,i\c me caa.c, I may interpret 
It encogh to their adsnntaje tor 1 only say that I vnll gi\c tlieta (the mo houses) fuU satis- 
faction as to the tnam3ca.crt of the war, nor do I promise to continue the u-ar so that, if I 
had reason to make a ,,ood peace there, my engactement is at an end W'herefore make this 
n, irtc^iretatiaa knoA-n to the Ir sh ” Oar Smte Papers. " Wlul rcLance,” say's 3 Ir 
Laiag from whom I transcnte th sjussage, (which I cannot find in the book quoted) ' could 
parkament place at the begin ung 01 the dispute, or at any subsequert period, on the word cr 
moi'craticn cf a pnnee, whose solemn xnd wntten declarations were so full of cn uiv ocauon ? ” 
Hi vw of Scoui*'d| 409 Ic mAj here bv- axiilcd tatat ibough CIt 3 t 1 cs l«nd gi cn Iiis p^irolc Lo 
v> .ircl iiarnrrkisJj aad J jd tl c cniucU r«uuo\cd m coa'icciucace, he wus cn^^aced clurin? 
ao t of ^ s*^v a Cambreok in schcoie^ for an ocape. Sec Col Cookt:> Narraiwe 



pub uhed a 1704 

* CUreud..nmc-r U"s at! eipiersion iHat dropped (ton Ifcnry Martin in coaTcrsaUcn, not 
s'l » parliament ‘ I do rotth nk one man w.se cnoiish to soicm us 

P r 'ts ^ ^ ^ perfectly compaliblc wadi oar hinted monarchy 

llts Tower ;n Aug 164a, for 
'f'' Chillmgworxh !md hefoTe meu-red 
J Nalson u 714 Sir Henry Laidlow, 

J r—'er Martk^stV ceem «1 oa the sa-im account Vs the opposite farxen gre r 

V aa-‘'r-r^^ , it res c-ed to Sus scat, but the vo e against was expunged. 

*.t j ponaples pretty carl v percaps also Hasleng With tiiese 

“ neml^f pad amea. tne cnargcTf 
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Gradual progress of a Republican Party 

distrust of the king’s designs, the irritation excited by the sufferings of 
the war, the impracticability, which every attempt at negotiation 
displayed, of obtaining his acquiescence to terms deemed indispensable, 
gradually created a powerful faction, whose chief bond of union was a 
determination to set him aside ^ What further scheme they had 
planned is uncertain , none probably in which any number were 
agreed some looked to the prince of Wales, others perhaps, at one 
lime, to the elector palatine , “ but necessity itself must have suggested 
to many the idea of a republican settlement In the new-modelled 
anny of 1645, composed of independents and enthusiasts of every 
denomination, a fervid eagerness for changes in the civil polity, as well 
as m religion, was soon found to predominate Not checked, like the 
two houses, by attachment to forms, and by the influence of lawyers, 
they launched forth into varied projects of reform, sometimesjudicious, 
or at least plausible, sometimes wildly fanatical They reckoned the 
king a tyrant, whom, as they might fight against, they might also put 
to death, and whom it were folly to provoke if he were again to become 
their master Elated with their victories, they began already in 
imagination to carve out the kingdom for themselves , and remembered 
that saying so congenial to a revolutionary army, that the first of 
monarchs was a successful leader, the first of nobles were his followers * 
The knowledge of this innovating spirit m the army gave confidence 
to the violent paity in parliament, and increased its numbers by the 
accession of some of those to whom nature has given a fine sense for 
discerning their own advantage It was doubtless swollen through 
the publication of the king’s letters, and his pertinacity m clinging to 

1 Pamphlets may be found as early as Z643 wh ch breathe this spirit but they are certainly 
rare till 1645 and 1646 Such are '‘Plain English,” 1643, “The Character of an Anti mahg* 
nant/’ 1645 “ Last Warning to all the Inhabitants of London/’ 1647 

2 Charles Louis elector palatine, elder brother of the princes Rupert and Maunce, gave 
cause to suspect that he was looking towards the throne He left the king’s quarters where he 
had been at the commencement of the war, and retired to Holland wlienue he wrote, as well 
as his mother, the queen of Bohemia, to the parliament, disclairmng and renouncing pnnee 
Rupert, and begging their own pensions might be paid He came over to London m Aug 
1644, took the covenant, and courted the pailiainent They showed, however, at first, a good 
deal of jealousy of him and intimated that Jiis afiairs \\ouId prosper better by his leaving the 
kingdom Whitelock loi Rush iv 359 He did not take this lunt, and obtained next year 
an allowance of 8000/ per annum Id 145 Lady Ranelagh, in a letter to Hjde hlar 1644, 
conjuring him by his regard for lord Falkland s memory, to use all his influence to procure a 
message from the king for a treaty, adds “ Mcthinks what I have informed my sister, and 
what will inform you^ of the posture the pnnee elector’s affairs are m here, should be a 
moti\e to hasten away this message ” Clar State Papers, ii 167 Clarendon himself, in a 
letter to Nicholas, Dec 12 1646 (where he gives his opinion, that the independents look more 
to a change of the king and his line, than of the monarchy itself^ and would restore the full 
prerogative of the crown to one of their own choice,) proceeds m these remarkable words 
“ And I pray God they have not such a nose of wax ready for their impression This it is 
makes me tremble more than all their discourses of destroying monarchy and that towards 
thi^ end, they find assistance from those who from their hearts abhor their confusions ” P 308 
These expressions seem more applicable by far to the elector than to Cromwell But the for- 
mer was not dangerous though It was deemed fit to treat him with respect In Mar 1647, 
we find a committee of both nouses appointed to receive some intelligence which the pnnee 
elector desired to communicate to the parliament of great importance to the protestant religion 
Whitelock, 241 Nothmg farther appears about this intelligence which looks as if he was 
merely afraid of being forgotten He left England in 1649, and died m z68o 

3 Baxter’s Life, 50 He asenbes the increase of enthusiasm in the army to the Io>s of its 
presbytenan chaplains, who left it for their benefices, on the reduction of the king’s party c-nd 
the new modellmg of the troops The ofiicers then took on them to act as preachers Id 54 
and Neal, 183 I conceive that the year 1645 is that to which we must refer the appear 
ance of a republican party m considerable numbers, though not yet among the house of 
commons 
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his ortroratne And the complexion of the house of commons was 
matenalK ahered b> the introduction at once of a large body of fresh 
members They had at the beginning abstained from issuing writs to 
replace those whose death or expulsion had left their sea^ vacant 
These vacancies, by the disabling votes against all the Ungfs party, 
became so numerous that it seemed a glaring violation of the popular 
principles to which they appealed, to carry on the public business with 
so maimed a representation of the people It was however plainly 
impossible to have elections m many parts of the kingdom while the 
roy il army was m strength , and the change by filling up nearly two 
hundred vacancies at once, was likely to become so important, that 
some feared that the cavaliers, others that the independents and 
republicans, might find their advantage m it* The latter party were 
generally earnest for new elections , and carried their point against 
The presbytenans m September, 1645, when new writs were ordered for 
all the places which were left deficient of one or both representatives * 
The result of these elections, though a few persons rather friendly to 
the king came into the house, was on the whole very favourable to the 
army The self-den>ing ordinance no longer being m operation, the 
principal officeis were elected on every side, and, with not many 
exceptions, recruited the ranks of that small body which had already 
been marked by implacable dislike of the king, and by zeal for a total 
ncw-modcllmg of the government ‘ In the summer of 1646, this party 
had so far obtained the upper hand, that, according to one of our best 
lutl oritics, the Scots commissioners had all imaginable difficulty to 
prevent Ins deposition In the course of the year 1647, more overt 
proofs of a design to change the established constitution were given by 
a pirt> out of doors A petition was addressed “to the supreme 
authority of this nation, the commons assembled m parliament ” It 
was voted upon a division, that the house dislikes this petition, and 
cannot approve of its being delivered , and aftenvards, byamajonty of 
only 94 to 86, that it was seditious and insolent and should be burned 
b> iht liingman.* Yet the first decisive proof, perhaps, which the 
journals of parliament afford of the existence of a republican party, was 
the V otc of 32 d Sept , 1647, that thej would once again make application 
to the king for those things which they judged necessary for the 

> Thc<;e paired imst ihe roj-aliit ineniLcrs ^c|nritcl> and for the most part in ihe first 
months of ihc war 

» “The Uw fnerdsof the pvlumcm were not without fi.an.what the issue of the new 
^Icciicns tDight Lc for though the people iJur<i not cho/i5e, such ts were open enenues to them 
>ciprovuW> ihc> wouliJ^uch a.% were most hVel> to W for a peace on an> terms, corruptiy 
jircfcmnj^ the fnulion of thcjr estates and scnsiul cniu>iui-nts Leforu the puUic interest,’ &,c. 

^ f-itr ccnfcSaion hj v Jnili. jli,_ common .vcalth party had the support 

, WTiicloclt, i63 rjie hirou,!! of Smiihwarl. had just before pcuuoncd for 

a new nember bcui;; dead or disabled 

of altering the fiirdamenlal 
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u M 1 t^r.l Manchester and S.ahsbury 

other peers cf ihcir panj Lc elcraled to hi^'hcr rallies Iladen? Sntidctori 
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welfare and safety of the kingdom This was earned by 70 to 23.* 
Their subsequent resolution of Jan 4. 1648, against any further 
addresses to the king, which passed by a majonty of 141 to 91, was a 
virtual renunciation of allegiance The lords, after a warm debate, 
concurred in this vote And the army had in Nov 1647, before the 
king’s escape from Hampton Court, published a declaration of their 
design for the settlement of the nation under a sovereign representative 
assembly, which should possess authority to make or repeal laws, and 
to call magistrates to account 

We are not certainly to conclude that all who, in 1648, had made up 
their minds against the king’s restoration, were equally averse to all legal 
government The prince of Wales had taken so active, and, for a 
moment, so successful n. share in the war of that jear, that his father’s 
enemies were become his own Meetings however were held, where the 
military and parliamentary chiefs discussed the schemes of raising the 
duke of York, or his vounger brother the duke of Glocester, to the 
throne Cromwell especially wavered, 01 pretended to waver, as to the 
settlement of the nation , nor is there any evidenccj as far as I know, 
that he had ever professed himself iverse to monarchy, till, de\- 
terously mounting on the wave which he could not stem, he led' on 
those zealots who had resolved to celebrate the inauguration of their 
new commonw'ealth w ith the blood of a victim king ^ 

It w’as about the end of 1647, as I have said, that the principal 
officers took the determination, which had been already menaced by 
some of the agitators, of bnnging the king, as tlie first and greatest 
delinquent to public justice ^ Too stein and haughty, too confident of 

* Commons' Journals IVhitoloct., 271 Pari Hist 781 They had just been exasperated 
by his evasion of their propositions Id 778 Dy the smallness of the numbers, anJ Uie 
names of the tellers, it seems as if the presbj terian party had been almost entirely absent 
which may be also inferred from other parts of the Journals. See Oct g for a long list oJ 
afeentees Hasleng and Evelyn, both of the amij faction told the Ajes, Jlartm and sir P 
Wentworth the Noes The house had divided the day before on the question for gomg into a 
committee to take this matter into consideration, 84 to 34 Cromwell and Evelyn tellmg the 
majority, Wentworth and Rainsborough, the mmonty I suppose it is from some of these 
divisions that Baron JIaseres has reckoned the republican party in the house not to exceed 
thirty in number 

It was resolved on Nov 6 1647, that the king of England, for the time bemg, was bound in 
justice, and by the duty of his office to give his assent to all such laws as by the lords and 
commons m parliament shall be adjudged to be for the good of the kmgdom, and by them 
tendered unto him for his assent But the prenous question was earned on the follomng 
addition “And in case the laws so otTered unto him, shall not thereupon be assented unto 
by him, that nevertheless they are as va'id to all intents and purposes as if his assent had 
been thereunto had and obtamed, which they do insist upon as an undoubted right ’ Com 
mons* Journals 

^ Ludlow says, that Cromwell, “ finding the kings fneiids grow strong m 1648, began to 
court the commonwealth s party T he latter told him he knew how to cajole and gve them 
good words, when he had occasion to make use of them whereat, breaking out into a rage, 
he said they were a proud sort of people and only considerable in their own conceits ” P 
240 Does this look as if he had iKen reckoned one of them ’ 

s Clarendon says that there were many consultations among the officers about the best mode 
of disposing of the king some were for deposing him, others for poison or assassination, 
which, he fanaes, would have been put in practice, if they could have pre\ ailed on Hammond 
But this IS not warranted by our better authorities 

It IS hard to say at what time the first bold man dared to talk of bnngng the king to justice 
But in a letter of Baillie to Alexander Henderson, May 19 1646, he says, “If God hate 
hardened him, so far as I can perceive, this people will strive to have him in their power, and 
make an example of him I ahhor to think-jahat they sfeak of executwit-t" \\ 20 published 
also in Dalrymple’s Memorials of Charles I p Proofs may also be brought from pam- 

phlets by I ilbume and others in 1647, especially towards the end of that year and the. reinon 
strance of the Scots parliament, dated Aug 13 , alludes to such language. Rush vi 245. 
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the nchtcousness of their actions, to think of pruate assassination, 
they sought to gratify their pnde by the solemnity and notoriousness, 
by the very infamy and eventual danger, of an 

iL history of nations Throughout the year 1648, this design, though 
suspended, became familiar to the people s expectation. The com- 
momvealth’s men and the levellers, the various sectaries (admitting a 
few exceptions) grew clamorous for the king’s deat^ Petitions were 
presented to the commons, praying for justice on all deliquents, from 
the highest to the lowest* And not long afterwards the general ofhcers 
of the army came forward with a long lemonstrance against any bea^, 
and insisting that the capital and grand author of then troubles be 
speedily brought to justice, for the treason, blood, and mischiet, 
whereof he had been guilty * This was soon followed by a vote of the 
presbytenan party, that the answers of the king to the propositions of 
both houses are a ground for the house to proceed upon for the settle- 
ment of the peace of the kingdom,* by the violent expulsion, or, as it was 
called, seclusion of all the presbytenan members from the house, and 
the ordinance of a wretched minority, commonly called the Rump, con- 
stituting the high court of justice for the trial of the king ® 

A very small number among those rvho sat m this strange tnbunal 
upon Charles the First were undoubtedly capable of taking statesman- 
like views of the mteresta of their party, and might consider his death 
a politic expedient for consolidating the new setdement It seemed to 
involve the arm>, which had openly abetted the act, and even the nation 
by Its passive consent, m such inexpiable guilt towards the royal family, 
that neither common prudence nor a sense of shame would pennit them 
to suffer Its restoration But by the far greater part of the regicides 
such considerations were either overlooked or kept m the background 
riitir more powerful motive was that fierce fanatical hatred of the 
king, the natural fruit of long civil dissension, inflamed by preachers 

UcrUey injeed postmcly assures us, that the resolution was nhen at Windsor m a council ol 
officers, soon after the Xing's confmciiiciit at CanshrooX and this with so much partioilanty 
of orcuinslaucc that, if we reject his account we must set aside the whole of his memoirs at 
the same tin' e Mx"ercss Iracts, i 333 But it is fully coiilinned by an independent tcsti- 
raun), William lUlen, himself one of the counal of officers and adjutant general of the 
arinj uho, m a letter addressed to Fleetwood, and published m 1650, declares thatafter much 
comultatiomiid pra>ct at V» indsor Castle, m the beginning of 1^8, they had "come to a 
very clerr and joint rcsoluiion that it was their duty to call Charles Stuart that man of blood, 
w an account for the blood he liad shed, and inrschief he had done to lus utmost, against the 
Lotdswusc aud people in these poor nauons ’ Hus u to be found m Somers iracts, vi. 

The only discrcpanc) if it is one, betweer him and fletUey, is as to the precise Ume. 



l^c^' was sc3ri.cl> a «i which several Tlarms Wurc uoi brousUl him by and from 
Kveral comidcrab c persons, both well affected w him and bbcly to know much of what was 
inca m Ol the resolution Mhidi a olent pari> in the 'irmylud to lobe away hu 

uic Aud that such a there there were sirorit, uismiiauonii to persuade ’* 

* Seners rncL> v ifo 163, 
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44 ^ Question of the Execution of the King discussed. 

more dark and sanguinary than those they addressed, and by a 
perverted study of the Jewish scriptures They had been wrought to 
believe, not tliat his esecution would be justified by state-necessity, or 
any such feeble grounds of human reasoning, but that it was a 
bounden duty, which with a safe conscience they could not neglect 
Such was the persuasion of Ludlow and Hutchinson, the most respect- 
able names among the regicides , both of them free from all suspicion 
of mterestediiess or hypocrisj', and less intoxicated than the rest by 
fanaticism ‘ I was fully persuaded,” says the former, “ that an 
accommodation with the king was unsafe to the people of England, 
- and unjust and wicked in the nature of it The former, besides that it 
was obvious to all men, the king himself had proved, bj the duplicity of 
his dealing with the parliament, which manifestly appeared in his own 
papers, taken at the battle of Naseby and elsewhere Of tlie latter I 
was convinced by the express w’ords of God’s law , ‘ that blood defileth 
the land, and the land cannot be cleansed of the blood that is shed 
therein, but by the blood of him that shed it’ (Numbers, c xxxv v 
33 ) And therefore I could not consent to leave the guilt of so much 
blood on the nation, and thereby to draw down the just vengeance of 
God upon us all, when it was most evident that the war had been 
occasioned by tlie invasion of our nghts, and open breach of our 
laws and constitution on the king’s part." (Ludlow, i 267) “As for 
Mr Hutchinson,” says his high-souled consort, “ although he was very 
much confirmed in his judgment concerning the cause, yet being here 
called to an extraordinarj’- action, whereof many were of several minds, 
he addressed himself to God by prayer, desinng the Lord, that, if 
through any human frailty, he were led into any error or false opinion, 
in those great transactions, he would open his e> es, and not suffer him 
to proceed, but that he w»ould confirm his spirit m the truth, and 
lead him by a right-enlightencd conscience , and finding no check, 
but a confirmation in his conscience, that it was his duty to act as 
he did, he, upon senous debate, both privatelj and m his addresses to 
God, and in conferences with conscientious, upright, unbiased persons, 
proceeded to sign the sentence against the king Although he did not 
then beheve but it might one day come to be again disputed among 
men, yet both he and others thought they could not refuse it without 
giving up the people of God, whom they had led forth and engaged 
themselves unto by the oath of God, into the hands of God’s and 
their enemies , and therefore be cast himself upon God’s protection, 
acting according to the dictates of a conscience which he had sought 
the Lord to guide , and accordingly the Lord did signalise his favour 
afterw'ard to him ” (Hutchinson, p 303 ) 

The execution of Charles the First has been mentioned m later ages 
by a few with unhmited praise, by some with faint and ambiguous 
censure, by most with vehement reprobation My owm judgment will 
possibly be anticipated by the reader of the preceding pages I shall 
certainly not rest it on the imaginary sacredness and divine ongin of 
royalty, nor even on the irresponsibility with which the law of ahnost 
every country invests tlie person of its sovereign. Far be it from me 
to- contend, that no cases may be conceived, that no instances may be 
found in history, wherein the sympathy of mankind and the sound 
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pnnciples of political justice would approve a public judicial 
Is the due reward of t>rann> and perfidiousness. But \ve may con- 
fidenth deny that Charles the First was thus to be singled out as a 
warning to tyrants. His offences were not, m the worst interpretation, 
of that alroaous character which calls down the vengeance of insulted 
humanity, regardless of positive law His government had been very 
arbitrary but it may well be doubted whether any, ev'en of lus minis- 
ters could have suiTered death for their share m it, without introducing 
a pnnciple of barbarous vindictiveness Far from the sanguinary 
misanthropv of some monarclis, or the revengeful fury of others, he 
had in no instance displayed, nor does the minutest scrutiny since 
made into his character entitle us to suppose any malevolent disposi- 
tions beyond some proneness to anger, and a considerable degree of 
harshness m his demeanour ‘ As for the charge of havang caused the 
bloodshed of the war, upon which, and not on any former raisgov em- 
inent his condemnation was grounded, it was as ill established, as it 
would have been msufficient Well might the earl of Northumber- 
land say, when the ordinance for the king’s trial was before the lords, 
that the greatest part of the people of England were not yet satisfied 
whether the king levied war first against the houses, or the houses 
against him ^ The fact, in my opinion, was entirely otherwise. It is 
quite anotlier question whether the parliament were justified m their 
resistance to the king’s legal authority But we may contend that when 
Hotham, by tlu-ir command, shuts the gates of Hull against his 
sovereign, when the inilitia was called out m different counties by an 
ordinance of the two houses, both of which preceded by several weeks 
any levying of forces for the king, the bonds of our constitutional law 
were by them and their servants snapped asunder, and it would be 
the mere pedantry and chicane of pohtical casuistry to inquire, even if 
the fact could be better ascertained, whether at Edgehill, or m the 
minor skirmishes that preceded, the first carbine was discharged by a 
cav alier or a roundhead. 1 he aggressor m a war is not tlie first who 
uses force, but the first who renders force necessary 
But, wlKiher we may think this war to ha/e onginated m the king’s 
or the parliament’s aggression, it is still evident that the former had a 

^Tlie ininntrs v.crc net g^otj lie spoke and behaved to ladies with indelicacy la 

gill c. WybancTs Notes on Cbrcndon -vu 639 ard a passage la Mi'tons Dcrcnsio pro 
Fgpu quoted b/ Hams and Brodie He once forgot himself so iar to care 
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fair case wuli the nation, a cause uhich it was no plain violation of 
justice to defend He was suppoited by the greater part of the peers, 
by full one third of the commons, by tlie pnncipal body of the gentry 
and a large proportion of other classes If his adherents did not form, 
as I think they did not, the majority of the people, they were at least 
more numerous, bejond comparison, than those who demanded or 
approved of his death 'Ihe steady deliberate perseverance of so 
considerable a body in any cause takes away the nght of punishment 
from the conquerors, beyond what their oun safety or reasonable mdem- 
nification may require The vanquished are to be judged by the rules 
of national, not of municipal law Hence if Charles, after having by 
a course of victories, or the defection of the people, prostrated all 
opposition, had abused his triumph by the e\ecution of Essex or 
Hampden, Fairfax or Cromwell, I think that later ages aould ha\e 
disapproved of their deaths as positively, though not quite as vehe- 
mently, as they have of his own Ihe line is not easily drawn, in 
abstract reasoning, between the treason which is justly punished, and 
the social schism which is beyond the proper boundanes of law , but 
the civil war of England seems plainly to fall within the latter descrip- 
tion These objections strike me as unanswerable, even if the trial of 
Charles had been sanctioned by the voice of the nation through its 
legitimate representatives, or at least such a fair and full convention, 
as might, m great necessity, supply the place of lawful authority But 
It was, as we all know, the act of a bold but very small minority, who 
having forcibly expelled ihcir colleagues from parliament, had usurped, 
under the protection of a military force, that power which all England 
reckoned lilegak 1 cannot perceiv'c what there was m the imagined 
solemnity of this proceeding, m that insolent mockery of the forms of 
justice, accompanied by all unfairness and inhumanity m its circum- 
stances, which can alleviate the guilt of the transaction , and if it be 
alleged that many of the regicides were firmly persuaded m their con- 
sciences of the nght and duty of condemnmg the king, we may surely 
remember that private murderers have often had the same apology. 

In discussing each particular transaction in the life of Charles, as of 
any other sovereign, it is required by the truth of history to spare no 
just animadversion upon his faults , especially where much art has 
been employed by the writers most m repute to cany tlie stream of 
public prejudice in an opposite direction But when we come to a 
general estimate of his character, we should act unfairly not to give 
their full weight to those peculiar circumstances of his condition in this 
worldly scene, which tend to account for and extenuate his faihngs. 
The station of kings is, in a moral sense, so unfavourable, that those 
who are least prone to servile admiration should be on their guard 
against the opposite error of an uncandid severity There seems no 
fairer method of estimating the intrinsic worth of a sovereign, than to 
treat him as a subject, and to judge, so far as the history of his hfe 
enables us, what he would have been in that moie private and happier 
condition, from which the chance of birth has excluded him. Tried by 
this test, we cannot doubt that Charles the First would have been, not 
altogether an amiable man, but one deserving of general esteem , his 
firm and conscientious viitu-^n the same his deviations from right far 
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less frequent, upon the throne It is to be pleaded for this prince, 
that his youth had breathed but the contaminated air of a profligate 
and servile court, that he had imbibed the lessons of arbitrary power 
from all who surrounded him, that he had been betrayed by a fatlier’s 
culpable bhndness into the dangerous society of an ambitious, unprin- 
cioLd favourite To liave maintained so much correctness of morality 
as Ins enemies confess, was a proof of Charles’s virtuous dispositions , 
but his advocates are compelled also to own, that he did not escape m 
little injured by the poisonous adulation to which he had listened Ut 
a temper by nature, and by want of restraint, too passionate, though 
not vindictive , and, though not absolutely cruel, certainly deficient in 
gentleness and hunniiity, he was entirely unfit for the very difficult 
station of royalty, and especially for that of a constitutional king It 
IS impossible to excuse his violations of liberty on the score of igno- 
nnee, especially after the petition of nght , because his impatience of 
opposition fiom his council made it unsafe to give him any advice that 
thwarted his dctenniiiation IIis other great fault was want of sin- 
cerity— a fault that appeared m all parts of his life, and from which no 
one who has paid the subject any attention will pretend to exculpate 
linn Those indeed who know nothing but what they find in Hume 
may believe, on Hume’s authority, that tlie king’s contemporanes 
never dreamed of imputing to him any deviation from good faith , as 
if the vvliole conduct of the parhament had not been evidently founded 
upon a distrust, which on many occasions they very explicitly declared 
But, so far as tins msinccnty was shown in the course of his troubles, 
It was a failing which untoward circumstances are apt to produce, and 
which the extreme hypocrisy of many among his adversanes might 
sometimes palliate Few personages m history, we should recollect, 
have had so much of their actions revealed, and commented upon, as 
Charles , it is perhaps a mortifying truth that those who have stood 
highest with postenty, have seldom been those who have been most 
accurately known 

The turn of his mind was rather peculiar, and laid him open with 
some jusUce to very opposite censures— for an extreme obstinacy m 
retaining his opinion, and for an excessive facility m adopting that of 
others But the apparent incongruity ceases when we observe that he 
was tenacious of ends, and irresolute as to means , better fitted to 
reason than to act , never swerving from a few mam principles but 
^flident of his own judgment in its application to the course of affaiis 
His chief talent was an acuteness in dispute , a talent not usually much 
exercised b> kangs, but which the strange events of his life called into 
action. He had, unfortunately for himself, gone into the study most 
fashionable in that age, of polemical theology , and, though not at all 
learned, had read enough of the English divines to maintain their side 
01 the current controversies with much dexterity But this unkinglv 
altnl was a poor compensation for the continual mistakes of his jud<r- 

ment m the art of gov enmicnt, and the conduct of his affairs ' 
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It seems natmal not to leave untouched m this place the famous 
problem of the Icon Basihk^, which has been deemed an irrefragable 
evidence both of the virtues and the talents of Charles But the 
authenticity of this work can hardly be any longer a question among 
judicious men We have letters from Gauden and his family, asserting 
it as his own in the most express terms, and making it the ground of a 
claim for reward We know that the king’s sons were both convinced 
that it was not their father’s composition, and that Clarendon was 
satisfied of the same If Gauden not only set up a false claim to so 
famous a work, but persuaded those nearest to the king to surrender 
that precious record, as it had been reckoned, of his dying sentiments. 
It was an instance of successful impudence which has hardly a parallel 
But I should be content to rest the case on that internal evidence', 
which has been so often alleged for its authenticity The Icon has to 
my judgment all the air of a fictitious composition. Cold, stiff, elabo- 
rate, without a single allusion that bespeaks the supenor Imowledge of 
facts which the king must have possessed, it contains little but those 
rhetorical common-places which would suggest themselves to any 
forger The prejudices of party, which exercise a strange influence m 
matters of taste, have caused this book to be extravagantly praised 
It has doubtless a certain air of grave dignity, and the periods are 
more artificially constructed than was usual in that age (a circumstance 
not in favour of its authenticity) , but the style is encumbered with 
frigid metaphors, as is said to be the case in Gauden’s acknowledged 
wntings , and the thoughts are neither beautiful, nor always exempt 
from affectation The king’s letters dunng his imprisonment, preserved 
in the Clarendon State Papers, and especially one to his son, from which 
an extract is given in the History of the Rebellion, are more satis- 
factory proofs of his integrity than the laboured self-panegyncs of the 
Icon Basilikd 


PART II. 

The death of Charles the First was pressed forward rather through 
personal hatred and superstition, than out of any notion of its necessity 
to secure a republican administration That party was still so weak, 
that the commons came more slowly, and with more difference of judg- 
ment than might be expected, to an absolute renunciation of monarchy 
They voted indeed that the people are, under God, the original of all 
just power , and that whatever is enacted by the commons m parlia- 
ment hath the force of law, although the consent and concurrence of 
the king or house of peers be not had thereto , terms manifestly not 
exclusive of the nominal contihuance of the two latter They altered 
the public style from the king’s name to that of the parhament, and 
gave other indications of their intentions , but the vote for the abolition 

Collier, p 842 It IS more than insinuated that Henderson died of mortification at his defeat 
He certainly had not the excuse of the philosopher, who said he had no shame in yielding 
o the master of fifty legions But those who take the trouble to read these papers will proba 
bly not think one party so much the stronger as to shorten the other’s days They show that 
Charles held those extravarant tenets about the authonty of the church and of the father., 
which arc irreconcilable with protcstantism, m any country where it is not established, apd ate 
liUcly to dnve it out where it is sq 
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of monarchy did not pass till the 7th of T cbruary , alter a debate, ^ccord- 
injr to Whitelock, but ithout a division Is one of that clamorous fanati- 
cism shoised Itself, i\hich, svithin our memory, produced, from a lai 
more numerous assembly, an instantaneous decision against monarchy 
Wise men might easily perceue that the regal power was only sus- 
pended through the force of circumstances, not abrogated by any real 

change m public opinion ^ 1.1, 

The house of lords, still less able than the crown to withstand the 
inroads of democracy, fell by a vote of the commons at the same time. 
It had continued dunng the whole progress of the war to keep up as 
much dignity as the state of affairs would permit , tenacious of small 
privileges, and offering much temporary opposition in higher matters, 
though always receding m the end from a contention wherein it could 
not be successful The commons, m return, gavf lliem respectful lan- 
guage, and discountenanced the rude innovators who talked against the 
rights of tlic peerage They voted, on occasion of some rumours, that 
they held themselves obliged, by the fundamental laws of the kingdom 
ind their covenant, to preserve the peerage with the rights and privi- 
leges belonging to the house of peers, equally with their owm ' Yet 
this was with a secret rcserv'e that the lords should be of the same 
mind as tlicmsehes For the upper house having resented some words 
dropped from sir John Evelyn at a conference concerning the removal 
of tlie king to Wanvick Castle, importing that the commons might be 
compelled to act without them, the commons vindicating their member 
as if Ills words did not bear that interpretation, yet added, in the same 
breath, a plain hint that it was not beyond their own views of what 
might be done , “ hoping that their lordships did not intend by their 
inference upon the words, even in the sense they took the same, so to 
bind up this house to one way of proceeding, as that in no case what- 
soe\ er, though never so extraordinary, though never so much importing 
the honour and interest of the kingdom, the commons of England 
might not do their duty, for the good and safety of the kingdom, in 
such a way as they may, if they cannot do it m such a way as they 
would and most desire 

After the violent seclusion of the constitutional party from the house 
of commons, on the 6th Dec 1648, very few', not generally more than 
live, peers continued to meet Their number was suddenly increased 
to twelve on the 2nd of Jan , when the vote of the commons, that it is 
high treason m the king of England, for the time being, to levy war 
against parliament, and the ordinance constituting the high court of jus- 
tice, were sent up for their concurrence These were unanimously 
rejected with more spirit than some, at least, of their number might be 
expected to disphv Yet as if apprehensive of giving too much 

mite'll meeting to prepare an ordinance, 

A for an' future king of England to levy war 

thL measure quite as unconstitutional as that 

the, had rejected. They continued to Imger on the verge of annihila- 
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tion dunng the month, making petty oiders about ivrits of error, from 
four to SIX bemg present they even met on the 30th of January On 
the 1st of Feb , six peers forming the house, it was mov^, ‘'that they 
would take into consideration the settlement of the government ol 
England and Ireland, m this present conjecture of things upon the 
death of the king , ” and ordered that these lords foUojvmg (naming 
those present and three more) be appointed to jom with a proportion 
able number of the house of commons foi that purpose Soon ^ter the 
speaker acquainted the hou^e, that he had that mormng received a 
letter from the earl of Northumberland, ivith a paper enclosed, of verj 
great concernment , and for the present the house ordered that it should 
be sealed up ivith the speaker’s seal This probably related to the 
impending dissolution of their house , for they found next day that 
th iir messengers sent to the commons had not been admitted They 
persisted, however, in meeting till the 6th, when they made a tnflmg 
order, and adjourned “ till ten o’clock to-morrow” (Lords’ Journals ) 
That morrow was the twenty-fifth of April 1660 For the commons 
having the same day rejected, by a majonty of forty-four to twenty- 
nine, a motion that they would take the advice of the house of lords m 
the exercise of the legislative power, resolved that the house of peers 
was useless and dangerous, and ought to be abolished.’ It should be 
noticed that there was no intention of taking away the dignity of peer- 
age the lords, throughout the w'hole duration of the commonwealth, 
retained their titles, not only m common usage, but in all legal and 
parliamentary documents The earl of Pembroke, basest among the 
base, condescended to sit in the house of commons as knight for the 
county of Berks , and was received, notwithstanding his proverbial 
meanness and stupidity, with such excessive honour as displayed the 
character of those low-minded upstarts, who formed a sufficiently 
numerous portion of the house to give their tone to its proceedmgs “ 
Thus by military force, ivith the approbation of an inconceivably 
small proportion of the people, the king was put to death, the ancient 
fundamental laws were overthrown, and a mutilated house of commons, 
wherein very seldom more than seventy or eighty sat, w'as invested 
with the supreme authonty So little countenance had these late pro 
ceedings even from those who seemed of the ruhng faction, that 
when die executive council of state, consisting of forty-one, had been 
nominated, and a test was proposed to them, declaring their approba- 
tion of all that had been done about the king and the kingly office, 
and about the house of lords, only nmeteen would subsenbe it, though 
there were fourteen regicides on the hst ® It was agreed at length, 

1 Commons’ Journals It had been proposed to contmue the house of lords as a court of 
judicature, or as a court of consultation, or m some ivay or other to keep it up The majoaty. 
It will be observed, was not veiy great soXarwasthe democratic scheme from beinjf umversal 
even wathin the house. Whitelock, 377 Two divisions had already taken place one on Jan 
g., when it was earned by thirty-one to eighteen, that "a message from the lords should be 
received " Cromwell strongly supporting the motion, and being a teller for it and agam on 
Jan 18 , when, the opposite party prevailing, it was negatived by tvven^ 'five to eighteen, to 
ask their assent to the vote of the 4th instant, that the sov ereignty resides m the commons 
which, doubtless, if true, could not require the lords concurrence 

* Whitelock, 396 They voted that Pembroke, as well as Salisbury and Howard of E^cnck, 
who followed the ignonumous example, should be added to all committees 

* Commons’ Journals WhiteloclL It had been referred to a committee of five members, 

1 — le, UoUand, Robinson, Scot, and Ludlow, to reconunend thirty five for a council of state 
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that they should subscnbe it only as to the future proceedings of the 
commoi^ With such dissatisfaction at head quarters, there ^vas httle 
w hope from the bod> of the nation ‘ Hence when an engagement 
\^as tendered to all civil officers and beneficcd clergy, containing only 
a oromise to live faithful to the commonwealth, as it was estabushed 
without a king or house of lords, (though the slightest testof alle- 
inance that any government could require), it was taken with infinite 
reluctance, and, in fact, refused by very many , the presbytenanmmis- 
ters especially showing a determined averseness to the new republican 

organisation.^ . 

This howev er was established, (such is the domimon of the sword), 
far beyond the control of any national sentiment. Thirty thousand 
veteran soldiers guaranteed the mock parhament they had permitted 
to reign The sectanes, a numerous body, and still more active than 
numerous, possessed, under the name of committees for various pur- 
poses appomted by the house of commons, the principal local authon- 
iies, and restrained by a vigilant scrutiny the murmurs of a disaffected 
majonly Love, an eminent presbytenan minister, lost his head for a 
conspiracy, by the sentence of a high court of justice, a tribunal that 
superseded trial by jury * His death stnick horror and consternation 
into that arrogant priesthood, who had begun to fancy themselves 
almost beyond the scope of cnrainal law' The cav ahers were prostrate 
in the dust , and anxious to retneve something from the wreck of tlieir 
long sequestered estates, had generally httle appetite to emb irk afresh 
m a hopeless cause , besides that the mutual animosities between their 
party and the presbyttrians were still too irreconcilable to admit of any 
sincere co-operation. Hence neither made any considerable effort m 
behalf of Charles on his march, or rather flight, into England , a mea- 
sure, indeed, too palpably desperate for prudent men who had learned 
the strength of their adversaries , and the great victory of Worcester 
consummated the tnumph of the mfant commonw ealth, or rather of 
Its future master 

A tram of favouring events, more than any deep-laid policy, had 
now brought sovereignty within the reach of Cromwell His first 
schemes of ambition mav probably have extended no farther than a 
title and estate, with a great cival and military command in the king's 
n ime Power had fallen into his hands because they alone were fit to 
wield It , he was taught by every succeeding event his own undeniable 

IQ whose noiiuiiiUoTs the ho.i'.c T,recd, and added iheir own I udiow, i aS* lliey were 
aia-cintcd for a ><^ hut m i6,olhc house only left out luo of the former list, beMdci those 
who were dead VVhtel^, 44t In 165. the change was mure considerabl. Id j33 

hjxjudgesagrecd toho d on their comnussions , s« rciused VVTutcloch, who makes i 
poor at this ume on hi» owi showing consented to act sell as commissioner of thecrcit 
tv omce ilfccted tosupulate that Uic fuadameiital laws should not 

house passed a sole to this elfea VVhiielock, 373 
VVTj. clo^, +4^ et alibi Easters Life, 64 A coraauttcc w-is appointed Apnl I'lio 
mmistcra who asiicrse the ptoccuduigs of parhament m ihcir pulpiu VVhite- 


■ci yj5. ■ 

>uJd\c euiif Loves death hurt the new coramoawcaldi more than 

^ I „r H ^ V ichgious party m tlic land, except the 

ee a. ea 1 ic of ii O7 B i' edermt dum lactuaui ' i. ib.. « ,„i,„ Ji.i- . . 
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superiority over his contemporaries in martial renown, in civil prudence, 
m decision of character, and in the public esteem which naturally 
attached to these qualities Perhaps it was not till after the battle of 
Worcester that he begun to fix his thoughts, if not on the dignity of 
royalty, yet on an equivalent right of command Two remarkable 
conversations, m which Whitelock bore a part, seem to place beyond 
controversy the nature of his designs About the end of 1651, White- 
lock himself, St John, Widdrington, Lenthall, Harrison, Desborough, 
Fleetwood, and Whalley, met Cromwell, at his own request, to con- 
sider the settlement of the nation The four former were m favour of 
monarchy, Whitelock inclining to Charles, Widdrington and others to 
the duke of Glocester , Desborough and WHialley were against a single 
person’s government, and Fleetwood uncertain Ciomwell, who' had 
evidently procured this conference in order to sift the inclinations of 
so many leading men, and to give some intimation of his own, broke it 
up with remarking, that if it might be done with safety and preserva- 
tion of their nghts as Englishmen and Christians, a settlement of 
somewhat with monarchical power m it would be very effectual 
(Whitelock, 516) The observation he here made of a disposition 
among the lawyers to elect the duke of Glocester, as being exempt by 
his youth from the prepossessions of the two elder brothers, may, per- 
haps, have put Cromwell on releasing him from confinement, and send- 
ing him to join his family beyond sea.^ 

Twelve months after this time, in a more confidential discourse with 
Whitelock alone, the general took occasion to complain both of the 
chief officers of the army, and of the parliament , the first as inclined 
to factious murmunngs, and the second, as engrossing all offices to 
themselves, divided into parties, delaying business, guilty of gross m- 
mstice and partiality, and designing to perpetuate their own authority 
Whitelock confessing part of this, urged that having taken commis- 
sions from them as the supreme power, it would be difficult to find 
means to restrain them “ What,” said Cromwell, “ if a man should 
take upon him to be king ? ” “I think," answered Whitelock, “ that 
remedy would be worse than the disease ” “Why,” rejoined the other, 
“ do you think so ?” He then pointed out that the statute of Henry 
VII gave security to those who acted under a king, which no othel 
government could furnish , and that the reverence paid by the people 
to that title would serve to curb the extravagancies of those now in 
power Whitelock replied that their friends having engaged in a per- 
suasion, though erroneous, that their rights and liberties would be 
better preserved under a commonwealth than a monarchy, this state ol 
the question would be wholly changed by Cromwell’s assumption ol 


1 The parliament had resolved, 24lh July, 1650, that Henry Stuart, son of the late lung anh 
the lady Eluabeth, daughter of the late king, be removed forthwith beyond the seas, out of 
the limits of this commonwealth Yet this intention seems to have been soon changed for it 
IS resolved Sept ii , to give the duke of Glocester tsoof per annum for his maintenance, si 
long as he should behave himself moffensively Whether this proceeded from liberality, 01 
from a vague idea that they might one day make useof him, is hard to say Clarendon men 
tions the scheme of making the duke of Glocester king, in one of his letters (111 38 nth Nov 
1651) but says, “Truly I do beheve that Cromwell might as easily procure himself to be 
chosen kmg as the duke of Glocester for as none of the king s party would assist the last so 
I am persuaded both presbj tenans and independents would have much sooner the ^r ner thai 
any of the race of him whom they have murthered " 
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the Utlc, and it vsould become a private controversy between 

and that of the Stuarts Finally, on the other's encouragement to 

speak fully his thoughts, he told him “that 

desirable as a private treaty with the king, m which he Amilv 

provide for the security of his fiicnds, and the greatness of his hmitly, 
but set limits to monarchical power, keeping the command of the 
mihtia in his own hands ” Ciomwell merely said, that such a step 
would require great consideration but broke oft with marks ol ais- 
pleasure, and consulted Whitelock much less for some years alter 

"'\hese projects of usurpation could not deceive the watchfulness ol ■ 
those w horn Cromwell pretended to serve He had on several occasions 
thrown o(f enough of his habitual dissimulation to show the common- 
wealth’s men that he was theirs only by accident, with none of their 
fondness for republican polity The parliament in its present wreck 
contained few leaders of superior ability , but a natural instinct would 
dictate to such an assembly the distrust of a popular general, even if 
there had been less to alarm them m his behaviour » They had not 
means, however to withstand him The creatures themselves of mili- 
tary force, their pretensions to direct or control the army could only 
move scorn or resentment Their cl um to a legal authonty, and to the 
name of representatives of a people who rejected and abhoired them, 
was perfectly impudent When the house was fullest, their numbers 
did not much c\cccd one hundred, but the ordinary divisions, even 
on subjects of the highest moment, show an attendance of but fifty or 
sixty members flioy had retained m their hands, notwithstanding 
the appointment of a council of state, most of whom were from their 
own bod), a great part of the executive government, especially the dis- 
posal of offices (journals, passim ) These they largely shared among 
themselves or their dependents , and m many of their votes gave 
occasion to such charges of injustice and partiality, as, whether true or 
false, will attach to a body of men so obviously self-interested® It 

• WTmcloct p I ord Orrerj (old Iliimel (hit lie Iiad once mentioned to Cromwell i 
tcpoit tlut lie was to briii^ in U^e kin^ who should imrrj Jus diughtcr, ami observed, ihil 
be saw no better expedient Cromwell without exprcssinj anj displeasure, said, “ the kuif; 
cannot ror,,ive hn fullers blood ” which the othenttempicd to oiiswcr Eurnet, L 95 h 's 
cc^im, however, th.it such a compromise would iiavc been dishonourable for one party, and 
infamous for llie oilier 

* Cromv^U, 111 Ins letter to the pirhamcnt, after the battle of Worcester, called it a coo itim^ 
I* rti ihts, tl ou^h a very inlclhgiblc expression, was taken in an invidious sense bv llie 
rcnulhcans 

One of tlmir iro,t scandalous acts was the sale of the carl of Craven^s estate He liad 
teen out of England during the war, and could not therefore be reckoned a deliiiniicnt. But 
evidence was olicrcd tlut he had seen the king in Holland and upon llus cliargc, though be 
r< itioncd to be heard, and, as is s.aid, indicted the luforiiicr for perjury whereof he was con 
Mcleu. Uiev amteJ be it in n ih.t 1 ,,^ 1 ~ vr-.i-l- .1 . 



irfrrriCt. , 353 , *= 20th of July in the same year, it v 

ei a . c^mutee, to selca thirty delimpucnts, whose estates should be sold for the 1 

e I. . aftor ‘he ccssaLon of hostility, tJic rojaltsu conunued to stand la 

"’y oollcctivclv bui personallj, fro a tins arbitrary and vindictive faction Nor 
the royalists alone onejoslah Pnmair, who seems to 
ci'sinJjuniin With Lilburoc, Wddniaa, and tlie leve’lcrs, having presented a petition 

he ^ ahefv iin-' ^ Aithur H^Ieng had saatcii'Iy dispossessed him of so ne colliencs, the 
to tl - ccrci onw-i part of the petiuoa to lie fal e, adjudged him to pay a fme of joooc 
U^as JcJnak'x. iJ commissioners for composi 

> jAa 1651-3 Vacic lul ttca a of e-ccLn^ 2 uai^tzyiy 2X 
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seems to be a pretty general opinion that a popular assembly is still 
more frequently nfluenced by corrupt and dishonest motives in the 
distribution of favours, or the decision of pnvate affairs, than a minis- 
try of state , whether it be that it is more probable that a man of dis- 
interestedness and integrity may in the course of events rise to th« 
conduct of government, than that such virtues should belong to a 
majority , or that the clandestine management of court corruption 
renders it less scandalous and more easily varnished, than the shame- 
lessness of parliamentary iniquity 

The republican interest in the nation was almost wholly composed 
of two parties, both off-shoots deriving strength from the great stock 
of the army , the levellers, of whom Lilburne and Wildman are the 
most known, and the anabaptists, fifth monarchy-men, and other 
fanatical sectaries, headed by Harrison, Hewson, Overton, and a great 
number of officers Though the sectaries seemed to build their revolu- 
tionary schemes more on their own religious views than the levellers, 
they coincided in most of their objects and demands ^ An equal 
representation of the people m short parliaments, an extensive altera- 
tion of the common law, the abolition of tithes, and indeed of all 
regular stipends to the ministry, a full toleration of religious worship, 
were reformations which they concurred to require, as the only sub- 
stantial fruits of their arduous struggle ^ Some among the wilder sects 
dreamed of overthrowing all civil institutions These factions were 
not without fnends in the commons But the greater part were not 
inclined to gratify them, by taking away the provision of the church, 
and much less to divest themselves of their own authonty They 
voted indeed that tithes should cease as soon as a competent mainten- 
ance should be otherwise provided for the clergy ® They appointed a 
commission to consider the reformation of the law, in consequence of 
repeated petitions against many of its inconvemences and abuses , who, 
though taxed of course with dilatonness by the ardent innovators, sug- 
gested many useful improvements, several of which have been adoptea 
in more regular times, though with too cautious delay ^ They pro- 

Durliam, in fa\-ourof which a committee reported ( iSUi June, 1651), md for which the chapter 
lands would have made a competent endowment Haslcrig, however, got most of them mto 
his own hands and thus frustrated, perhaps, a design of great importance to education and 
literature m this country Forbad an university once been established, it is just possible, 
though not very likely, that the estates >\ouM not have reverted, on the lung’s restoration, to 
their former, but much less useful possessors 

^ Mrs Hutchinson speaks very favourably of the levellers, as tlicy appeared about 1647, 
declaring against the factions of the prcso>tcnan 5 and independents, and the ambitious 
views of their leaders, and especially against the unreasonable privileges claimed by the 
bouses of parliament collectively and personally ** Indeed as all virtues are mediums and 
have their CAtremes, there rose up after lu that house a people who endeavoured the levelling 
of all estates and qualities, which those sober levellers were never guilty of desirmg , but 
were men of just and sober pnnaples, of honest and religious ends, and were therefore hated 
by all the designmg self interested men of both factions Colonel Hutchinson had a great 
intimacy with many of these and so far as they acted accordmg to the just, pious, and pubhc 
spirit wmch they professed, oivned them and protected them as far as he had power ^ese 
were they who first be^an to discover tlie ambiUon of Lieut Gen Cromwell and his idolaters, 
ind to suspect and dislike it ” P 285 

^ Whitelock, 399 4or 'I he levellers rose in arms at Banbury and other places, but were soon 
put down, chiefly through the energy of Cromwell, and their ringleaders shot 

® It was referred to a committee, 29th Apnl, 1652, to consider how a convenient and com 
petent mamtenance for a godly and able ministry may be settled, m lieu of tithes A pro- 
posed addition, that tithes be paid till such maintenance be settled, was earned by 27 to 17 

^ JoFjrnals, 19th Jon, 2652 Hale was the first named on this commission, and u A an 
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ceedtd rather slowly and reluctantly to frame a scheme for future 
parliaments , and resoh ed that they should consist of 400, to be chosen 
in due proportion by the several counties, nearly upon the model sug- 
gested by Lilbume, and afterwards earned into ctfect by CromwelL 
It was with much dela> and difficulty, amidst the loud munnure of 
their adherents, that they could be brought to any vote in regard to 
their own dissolution It passed on Nov 17 1651, after some very 
close divisions, that they should cease to CMSt as a parhament on 
Nov 3 165+- The republicans out of doors, who deemed annual, or 
at least biennial parliaments essential to their definition of libert)j 
were indignant at so unreasonable a prolongation Thus they forfeited 
the good-wiU of the only party on whom they could have rehed. 
Cromwell dexterously aggravated their faults , he complained of their 
delaying the settlement of the nation, he persuaded the fanatics ol 
his concurrence in their own schemes, the parliament, in turn, con- 
spired against his power, and, as the conspiracies of so many can 
never be secret, let it be seen that one or other must be destroyed, 
thus giving his forcible expulsion of them the pretext of self-defence. 
They fell with no regret, or rather with much joy of the nation, except 
a few' who dreaded more from the alternative of mihtary usurpation or 
anarchy, than from an assembly which still retained the names and 
forms so precious in the eyes of those who adhere to the ancient 
institutions of their country ® 

It was now the deep policy of Cromwell to render himself the sole 
refuge of those who valued the laws, or the regular ecclesiastical 
ministry, or their own estates, all in peril fiom the mad enthusiasts 

active port but he was associated \tith some funous ’evellcrs, Besborough, ’lomlinson, and 
Huith Peters, so that it is hard to know how far he concurred in the alterations suggested Many 
of them, hoaever, seem to bear marks of his hand XVhitclock, 475 517 519 8ao ct ahbi 
there bad been prettously a committee for the same purpose m i6so See a list of the acts 
picpared by them m Somers Pncls, VI 177 several of them arc worthy of attention Ludlow, 
indeed, blames the commission for slowness but their delaj seems to have been \cr> juslili- 
ab'e, and their suggestions highly valuable It even appears that thej drew up 3 b^k con- 
taining a regular digest or code, which was ordered to be printed Joum 20th Jan 1653 
* A committee was named, isth Hay, 16^9, to take mto consideration the settling of the 
succession of future parhaiaenls and rcgulaung their ejections. Nothing more appears to h.t\e 
been do"c tUl Oct. iilh uheu the comimtiec was ordered to meet next daj, and so do die m 
diem, and to give an account thereof to the house on Tues come fortnight all that came to 
^ve TOices, but the special care thereof commended to sir Henry Vane, colonel Ludlow, and 
Mr Robinson VVe find nothmg farther till Jan 3rd, 1630, when the committee is ordered to 
nuxe its report the ncjil W ed icsday "Ihis is dorc accordingly Jan. 9., when sir H Vane 
ie,jorts the reso utioos of the commi lee, one of which was, that the number in future par 
Laments jpould w 400. This was canted, after negaiiv ing the previous question in a com- 
ruttee of the whole house They proceeded several days afterwards on the same busmess 
SeeaLoLuJloa.p t 3 435 

, * Nov 4 (the first on the prevnous question), on a motion 

uut it IS conv ement to dccuarc a ccnait time for the continuance of tins parliament, 50 to 46, 
uivision, Cromaeil and Sl John were tellers for the ayes 
hi emci. was one of these mid being at that time out of Cromwell’s favour, in cighs 
muJi agmnsi this desL-uc ion of the po»er from which he had taken his conmission p 552 
Itl rf-lV J “» fh' n-casure In fact, there had so long been an 

might s«m as nghtful as another But, while any lio„.e of 
IHt fro n jrh.ch the anaent constitunoa might pOsuLly 
3 whose kunei talwas over the Rump dd not certamlv proceed 

la th- as vents her wrath on the JEngUsh naUju “ An amimescencc thus uaiv e sol 

tt -rPiL-m guariar^ of thainfant republic, and the nr»t step towards tha 

b..I^v 11 1 ^ Uiuehb c stain on the c'^racter of the English, a» a people 

individuals, rn-d of nttmi too igulC J 

cqi.JllUAS,.’* >xL Y P H3 
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who were m hopes to prevail 1 These he had admitted into that 
motley convention of one hundred and twenty persons, sometimes 
called Barebone's parliament, but more commonly the little parliament, 
on whom his council of officers pretended to devolve the government, 
mingling them with a sufficient proportion of a superior class whom he 
could direct ^ This assembly took care to avoid the censure which 
their predecessors had incurred, by passing a good many bills, and 
applying themselves with a vigorous hand to the reformation of what 
their party deemed the most essential gnevances, those of the law and 
of the church. They voted the abolition of the Court of Chancery a 
measure provoked by its insufferable delay, its engrossing of almost 
all suits, and the uncertainty of its decisions They appointed a com- 
mittee to consider of a new body of the law, without naming any 
lawyer upon it ^ They nominated a set of commissioners to preside m 
courts of justice, among whom they with difficulty admitted two of 
that profession (4th Oct), they irritated the clergy by enacting that 
marriages should be solemnised before justices of the peace ,* they 
alarmed them still more, by manifesting a determination to take away 
their tithes, without security for an equivalent maintenance. (Thurloe, 1 
369 , 111 132 ) Thus having united against itself these two powerful 
bodies, whom neither kings nor parliaments m England have m general 
offended with impunity, this little synod of legislators was npe for 
destruction Their last vote was to negative a report of their own com- 
mittee, recommending that such as should be approved as preachers 
of the gospel should enjoy the maintenance already settled by law , 
and that the payment of tithes, as a just property, should be enforced 
by the magistrates The house having by the majority of two, dis- 
agieed with this report,® the speaker, two days after, having secured a 
majority of those present, proposed the surrender of tlieir power into 

1 Hamson, when Ludlow ashed him why he had joined Cromwell to turn out the parlia 
ment^ said, he thought Cromwell would own and favour a set of men who acted on higher 
pnnaples than those of civil liberty and Quoted from Daniel, that the saints shall take the 
Kingdom and possess it " Ludlow argued against him but what was argument to such a 
head? Mem of Ludlow, p 565 Not many months after, Lromuell sent his coadjutor to 
Cansbrook Castle 

^ Hume speaks of this assembly as chicHy composed of the lowest mechanics But this was 
not the case Some persons of infenor rank there were, but a large proportion of the members 
were men of good family, or at least military distinction, as the list of the names in the Parha 
mentarv History is sufficient to prove and Whitclock remarks, “ it was much wondered it by 
some, that these gentlemen, many of them being persons of fortune and knowledge, would at 
this summons, and from those hands, take upon them the supreme authon^ of this nation ** 
p 559 With respect to tlus, it may be observed, that those who hive lived in revolutions find 
It almost necessary, whether their own interests or those of their country are their aim^ to 
comply with all changes, and take a greater part m supporting them, than men of inflexible 
consciences can approve No one felt this more than Wnitelo^ and his remark m this place 
is a satire upon all his conduct He was at the moment dissatisHed, and out of Cromwelfs 
favour, but lost no tune m regaining it 

5 journals, Aug 19 This’was carried by 46 to 38 against Cromwells party Yet Crom 
well two years aiterwards, published an ordinance for regulating and limitmg the jurisdiction 
of chancery which offended ^Vhitelock so much, that he resigned the great seal, not having 
been consulted m framing the regulations This is a rare instance m his life , and he vaunts 
much of his conscience accordingly, but thankfully accepted the office of commissioner of the 
treasury instead, p 621 625 He does not seem, by his own account, to have gi en much 
satisfaction to suitprs in equity (p 548 ) yet the fault may ha\e been theus, or the s /stem’s 

* This had been proposed by the commission for amendment of the law appomt d in the 
long parhament The great number of dissenters from the established religion rendered it a 
very reasonable measure 

^ Journals 2nd and loth Dec 1653 Whitclock, See the sixth volume of the Somers 
Tracis, p 366 , for a long and rather able vmdtcauon of this parhament by one of its mero 
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the hands of CromweU, who put an end to the opposition of the lest, 
bv tumin" them out of doors 

It can admit of no doubt that the despotism of a w ise man is more 
tolerable than that of political or religious fanatics, and it rarely 
happens that there is any better remedy in revolutions vhich have 
eiven the latter an ascendant Cromwell’s assumption, therefore, of 
the title of Protector was a necessaiy' and wholesome usurpation, 
howe\er he may ha\e caused the necessity , it secured the nation 
from the mischievous lunacy of the anabaptists, and from the more 
cool-blooded tyTanny of that little oligarchy which arrogated to itself 
the name of commonwealth’s men Though a gross and glanng ew- 
dence of the omnipotence of the army, the instrument under which he 
took his title accorded to him no unnecessary executive authonty 
The sovereignty still resided in the parliament, he had no negative 
voice on their laws Until the meeting of the next parliament, a power 
was given him of making temporary’^ ordinances , but this was not, as 
Hume, on the authority of Clarendon and Warwick, has supposed, and 
as his conduct, if tliat were any proof of the law, might lead us to 
infer, designed to exist in future intervals of the legislature ’ It would 
be scarcely worth while, however, to pay much attention to a form of 
government which was so httle regarded, except as it marks the 
jealousy of royal power, which those most attached to Cromwell, anc. 
least capable of any proper notions of liberty, continued to entertain 
In the ascent of this bold usurper to greatness, he had succes- 
sively employed and thrown away several of the powerful factions 
who distracted the nation. He had encouraged the levellers and per- 
secuted them, he had flattered the long parliament and betrayed it, 
he had made use of the sectaries to crush the commonwealth, he had 
spumed the sectanes in his last advance to power These, with the 
royalists and the presbytenans, fomung m effect the whole people, 
though too disunited for such a coalition as must have overthrown him, 
were the perpetual, irreconcilable enemies of his admimstration 
Master of his army, which he well knew how to manage, surrounded 
by a few deep and expenenced counsellors, furnished by his spies with 
the completest intelligence of all designs against him, he had no great 
cause of alann from open resistance But he was bound by the instru- 
ment of government to call a parhament, and in any parliament his 
advtrsanes must be formidable He adopted in both those which he 
summoned the reformed model already determined, limitmg the 
number of representatives to 400? to be chosen partly in the counties, 

speaVi W«tt> well of it, p 471 , and says inil/ cnojgh, that Cromwen 
t> 3 r showing V. hat ihaparliamint meant to do wilii ib.ra, 
w^-^m^thuamahurrylohavettdeuroicd See aLo Pari Hist, jr 13 1414 

^ opp^xed this but Lambert forced it down tAor liuoats, p 

V.r ^ temporary power The union of Scotland wiih England 

r thrceriosiead of 70,000/, 

** ft' ^ rt’ :^y other ordinances of a IcgisUnvo nature 

devured t^-'t 1 ) ‘ highness has 
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according to their wealth or supposed population, by electors possess- 
ing either freeholds, or any real or moveable property to the value of 
200/ , partly by the more considerable boroughs, m whose vanous 
lights of election no change appears to have been made 1 This altera- 
tion, conformable to the equalising principles of the age, did not pro- 
duce so considerable a difterence m the pei sons returned as it per- 
haps might at present* The court-party, as those subservient to ^m 
were called, were powerful through the subjection of the electors to 
the army But they were not able to exclude the presbytenan and 
republican interests , the latter headed by Bradshaw, Plasleng, and 
Scott, eager to thwart the power which they were compelled to obey * 
Hence they began by taking into consideration the whole instrument 
of government, and even resolved themselves into a committee to 
debate its leading article, the Protector's authonty Cromwell, his 
supporters having lost this question on a division of 141 to 136, thought 
It time to interfere He gave them to understand that the government 
by a single person and a parhament was a fundamental principle, not 
subject to their discussion , ard obliged every member to a recognition 
of It, solemnly promising neither to attempt nor to concur in any 
alteration of that article * The commons voted, however, that this 
recognition should not extend to the entire instrument, consisting of 
forty-two articles , and went on to discuss them with such heat and 
prolixity, that after five months, the limited term of their session, the 
Protector, having obtained the ratification of his new scheme neither 
so fully nor so willingly as he desired, particularly having been disap- 
pointed by the great majority of 200 to 60, which voted the protector- 
ate to be elective, not hereditary, dissolved the parhament with no 
small marlcs of dissatisfaction ’ 

The banished king, meanwhile, began to recover a little of that 
political importance which the battle of Worcester had seemed almost 

> I infer this from the report of a committee of privileges on the election for Lynn, 
October 20 1656 

* It IS remarkable that Clarendon seems to approve this model of a parhament, saying, "it 
was then generally looked upon os an alteration fit to be more warrantab'j made, and in a 
better time ” 

® Bourdeaux the French ambassador, says, "some were for Bradshaw as speaker but the 
Protector s party earned it for Lentlinll By this beginning one may judge what the authonty 
of the lord protector will be in tins parliament. However it was observed that as often as he 
spoke in his speech of liberty or religion, the members did seem to rejoice with acclOTations 
of jay ” Thurloe, v 588 

* Journals, 14th and i8th Sept Pari Hist 1425 1459 ^Vhltclock 605 Sec Ludlow, 499. 

* This division IS not recorded in the Journals, m consequence I suppose, of its having 
been resolved m a committee of the whole house. But it is impossible to doubt the fact, which 
IS referred to Oct 19 by a letter of Bourdeaux, the French arakassador (Thurloe, 11 68r ), who 
observes, " Hereby it is easily discerned that the nation is nowise affected to his family, nor 
much to tumself Wthout doubt he will strengthen his army, and keep that in a good posture ” 
It IS also alluded to by ^Vhltclock, 6og They resolved to keep the militia in the power of the 
parliament, and that the Protectors negative should extend only to such bills as might alter 
the instrument and in other cases, if he did not pass bills within twenty days they were to 
become laws without his consent Joums Nov 10, 1654 IVlutelock, 6o3 This was earned 
against the court by lop to 85 Ludlow insinuates that this parliament did not sit out its legal 
term of five months Cromwell having interpreted the months to be lunar mstead of calendar 
Hume has adopted this notion but it is groundless, the month in law being alivays of twenty- 
eight days, unless the contrary be expressed This seems however not to mive been generally 
understood at the time for \Vhitelock says, that Cromwell’s dissolution of the parhament, 
^cause he found them not so pliable to his purposes as he expected, caused much discontent 
!n them and others but that he valued it not, esteeming himself above those thing-, p 618 
He ga\ e out that tlu. parhament were concerned in the conspiracy to bring in the lung 
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« e.\tin<-uish. So ill supported by his English adherents on that 
on° so incapable with a bettci arm> than he had any prospect of 
eS“ng again, to make a stand against the genius and fortune of 
the usurper, It was vain to expect that he could be restored by any 
domestic insurrection, until the disunion of the p^vailing factions 
should offer some more favourable opportuniU' But Uiis Joo 
distant a prospect for his court of starving followers He had Irom 
the be^nnning looked around for foreign assistance But France 
distiaHed by her own troubles, Spain deemed it better policy to 
cultivate the new commonwealth, and even Holland, though engaged 
in a dangerous war with England, did not think it w’orth while to 
accept his offer of joining her fleet, in order to try his influence '''ifh 
the English seamen >• T otally unscrupulous as to the means by which 
he mi'^ht reign, even at the moment that he was treating to become 
the covenanted king of Scotland, with every solemn i enunciation of 
popery, Charles had recourse to a very delicate negotiation, which 
deserves remark, as having led, after a long course of time, but by 
gradual steps, to the final downfall of his family With the advice of 
Ormond, and with the concurrence of Hyde, he attempted to interest 
the pope (Innocent X ) on his side, as the most powerful intercessor 
with the catholic princes of Euiope^ For this purpose it was neces- 
sarj' to promise toleration at least to the catholics The king’s 
amb issidors to Spam in 1650, Cottington and Hyde, and other agents 
despatched to Rome at the same time, weie empowered to offer an 
entire repeal of the penal laws => The king himstlf, some time after- 
wards, wrote a letter to the pope, wherein he repeated this assurance 
That court, however, well aware of the hereditary duplicity of the 
Stuarts, received his overtures with haughty contempt The pope 
returned no answer to the king’s letter, but one was received after 
many months from the general of the jesuits, requiring that Charles 
should declare himself a catholic, since the goods of the church could 
not be lavashed for the support of an heretical prince (Clarendon 
State Papers, 111 181 ) Even after this msolent refusal, the wretched 
exiles still clung, at times, to the vain hope of succour, which as pro- 
testants and Englishmen they could not honourably demand * But 

1 arc scldoai scrupulous uc find (hat Charles was willing to propose to the States, in 

return for lUeir atluiovtlcdging lus Ulle, “ such prc^enl and lasting advantages to thcinb> ilu> 
al lun cc as may appear raoii conbiderab'e to thatnauon and to ihcir posterity, and a valuable 
WTipcasoiicn for ulaicvcrprcscnl ad\ anu^^cs ihc can receive b> it * Clarendon State 
1 93 * These inunguc:* \kou!d lia>cju'»tly made him odious m England 

* Onnord wrote iiroiigly to tius effect, after the battle of Worcester convinced tliat nothing 
wt foreign ak-Lsiance could restore the Jwinz * \mongst protestants there is none that hath 
the catholics itis visible ** Oartes l«eltcrSf 1 461 
^ Ciarcnduu 3 utc Papers, u ^ 3 x ct sape abbi The protcslaui zeal of H>de had surely 
ucicrtenliui and htr reraaty m one letter guv e wu> ali, see vol ui p leS But the great 
cnmcuut) uf all these uegouatioas lay m ttiia, that Charles was by them soliating suedt a 
uau.Mire of fo-cian aid as woLdd make him at once the tyrant of tnglaud and the vassal ot 

royalist, was likely to repeal aU the Uws against 
be ready and willing to do, is to give his consent for the 
TV f la A-3 and statutes which have been made in the prejudice of caihobcs 

lu-ji I mto^^e same cordiiioa at his other subjects “ Cottington to lather 
hi th- Tbe,e acgoual cm. with Rome were soon known and a tract was pub- 

of re documents Norwilhstandinf the delinuio 
* made an immjssica w hich was not afterwards eCace^ 

V i 3 l6s6^^ haw Car 1^‘v'n'*’ an aijent at the co of Rome. -ml 

5 I wCariheViD^ « froai ucaitil hi cathoiic -uLiccU 04/ 
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many of them remarked too clearly the conditions on which assistance 
might be obtained , the court of Charles, openly or in secret, began to 
pass over to the Catholic church, and the contagion soon spread to 
the highest places 

In the year 1654, the royalist intrigues in England began to grow 
more active and formidable through the accession of many discontented 
repubhcans ^ Though there could be no coalition, properly speakings 
between such iireconcilable factions, they came into a sort of tacit 
agreement, as is not unusual, to act in concert for the only purpose 
they entertained alike, the destruction of their common enemy Major 
Wildman, a name not very familiar to the general reader, but which 
occurs perpetually, for almost half a century, when we look into more 
secret history, one of those dark and restless spirits who delight in the 
deep game of conspiracy against every government, seems to have 
been the first mover of this unnatural combination He had been 
early engaged in the schemes of the levellers, and was exposed to the 
jetUous observation of the ruling powers It appears most probable 
that his views were to establish a commonwealth, and to make the 
royalists his dupes In his correspondence however with Brussels, he 
engaged to restore the king Both parties were to nse m arms against 
the new tyranny, and the nation's temper was tried by clandestine 
intrigues in almost eveiy county* Greater reliance however was 
placed on the project of assassinating Cromwell Neither party were 
by any means scrupulous on this score if we have not positive 
evidence of Charles’s concurrence in this scheme, it would be pre- 
posterous to suppose that he would have been withheld by any moral 
hesitation It is frequently mentioned without any disapprobation by 
Clarendon in his pnvate letters,® and as the royalists certainly justified 
the murders of Ascham and Dorislaus, they could not m common sense 
or consistency have scrupled one so incomparably more capable of 
defence * A Mr Gerard suffered death for one of these plots to kill 
Cromwell, justly sentenced, though by an illegal tribunal '* 

In the year 1655, Penruddock, a Wiltshire gentleman, with a very 

that he doth desire to put them into the same condition with liLs other subjects, and that no 
man shall sulTcr ir any consideration for being a Roman catholic " Id. 291 

* Clarendon s History of the Rebellion, B 14 State Papers, 111 265 300 , &,c Wnte- 
lock observes at this tune, “ Many sober and faithful patriots did begin to incline to the 
king’s restoration and hints that this was his opimon, which excited Cromwell’s jealousy 
af him, p 620 

s Clarendon’s Hist, vu 129 State Papers, 111 263 , &c These levellers were very hostile 
to the interference of Hyde and Ormond, judging them too inflexibly attached to the ancient 
constitution , but this hostility recommended them to others of the banished king’s court who 
showed the same sentiments 

s P 31S 324 343 Thurloe, 1 360 510 In the same volume, p 248 , we find even a 
declaration from the king, dated at Pans, 3rd May, 1654 olTenng 500/ per annum to any one 
who should kill Cromwell, and pardon to any one who should leave that party, except Brad- 
tiiaw, Lenihall, and Hasleng But this seems unlikely to be authentic Chm-les would not have 
avowed a desi^ of assassination so openly and it is strange that Lenthall and Hasleng, 
especially the former, should be thus exempted from pardon, rather than so many regicides 

* See what Clarendon says of Ascham's death. State Papers, 11 542 In another place he 
observes — “ It is a worse and a baser thing that any man should appear m any part beyoua 
sea under the character of an agent from the rebels, and not have his throat cut Id m 144 

* State Trials, 518 Thutloe, u 416 Some of the malecontent commonwealth men were 

also eager to get nd of Cromwell by assassinauon 'Wildman, Saxby, Titus Syndercombe’s 
story IS well known he was connected m the conspiracy with those already mentioned 1 ho 
famous pamphlet by litiis. Killing no Murder, was printed in 1637 Cfarendon S^ate Papers, 
315 324 3^3 ^ 
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unprecedented exercise of power In possession of the of 

his enemies, he knew that want of concert or courage had alone pre- 
vented a general rising, towards which indeed there had been some 
movements in the midland counties^ He was aware of his own un- 
populanty, and the national bias towards the exiled king did 

not willingly convict the sharers in Penruddock's rebellion To govern 
according to law may sometimes be an usurper’s wish, but cari seldom 
be in his power The protector abandoned all thought of it Dividmg 

the kingdom into districts, he placed at the head of each a major- 
general as a sort of military magistrate, responsible for the subjection 
of his prefecture These were eleven in number, men bitterly hostile 
to the royalist party, and insolent towards all civil authority * They 
were employed to secure the payment of a tax of ten per cent , imposed 
by Cromwell’s arbitrary will, on those who had ever sided with the 
king during the late wars, where their estates exceeded too/ per annum 
The major-gcncnls, in their correspondence pnnted among Thurloe’s 
papers, display a rapacity and oppression beyond their master’s They 
complain that the number of those exempted is too great, they press 
for harsher measures , they incline to the unfavourable construction in 
every doubtful case , they dwell on the growth of mahgnancy and the 
general disaffection ‘ It was not indeed likely to be mitigated by this 
unparalleled tyranny All illusi.->n was now gone as to the pretended 
benefits of the civil war It had ended in a despotism, compared to 
which all the illegal practices of former kings, all that had cost Charles 
his life and crown, appeared as dust m the balance For what tvas 
ship-money, a general buitlicn, by the side of the present decimation 
of a single class, wliose offence had long been expiated by a composi- 
tion and effaced by an act of indemnity ? or were the excessive punish- 

‘ A very reprehensible possaue occurs in CUi-cndon’s account ol this transaclion, voL ni 
p ISO., where he bUii c» aiul denJo ihe ia>ur(,culs for not putting chief justice Rollo and 
Others to (icTih, vvbiUi v^uuM iuNC lx.v.u i iictc2»table and useless rouider 

• Whiuloct, 6iS, 630 Ludlow, 5tT. Ihuiloc.iii 164 , and through more than half the 
volume poisim In the prcccdini. volume we have abundaut proofs how conipltlcly master 
Cromwell IV ns of the ro>-aln.i schemes the ‘ sealed Liiol” of the Lmg** friends m London is 
muiueaed as frequently as vve Uiid it m the Chrciidoii Papers at the same tunc. 

luiiiliM, m 171 , i.c, “ Pcnruddoclc and Grove," Ludlow says, “could not have been 
justly condemned, if they had ^ sure a foundation in what they declared for. as what ihcv 
f r '«taiiil> It can never bu esteemed by a wise man to be worth the 
scratch of a linger to remove a single person acuiig by an arbitrary power, m order to set uo 
W unlnmledanthoriti " P Ihis u and ^y senttmenu 

'0 ^ contending 

“pSvuJly ten, Lambert, Desborough, \VhalIey, Goffc, Fleetwood Skinnon 

us the letters S'llil unpopularity^ Cromwells govemment appears strongly 

hath gcatleumn. wntes -‘^‘Durles Sti^A 

YSiOme i^ ^ adjacent counucs for every one fnend to you amongst them." 


30 
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meats of the star-dnmber so odious as the capital executions inflicted 
wnthout trial b> peers, v.hene\er it suited the usurper to erect his high 
court of justice ? A sense of present e\ ils not onlj exated a burning 
desire to hve again under the ancient monarchy, but obliterated, 
especially in the new generation that had no distinct remembrance of 
them, the apprehension of its former abuses * 

If this decimation of the roj-ahsts could pass for an act of seventy 
towards a prosenbed faction, in which the rest of the nation might 
fancj tliemselv es not interested, Cromwell did not fail to show that he 
designed to exert an equally despotic command o\ er ev ery man’s pro- 
pertv With the advice of his council, he had imposed, or as I con- 
ceiv e (for it is not clearly explained), continued, a duty on merchandise 
bey ond the time hmited by law A Mr George Cony hav mg refused 
to pay this tax, it was enforced from him, on which he sued the 
collector Cromwell sent hia counsel, Mavnard, Twasden, and Wynd- 
ham, to the Tower, who soon petitioned for liberty', and abandoned 
their chenL Rolle, the chief-justice, when the cause came on, dared 
not give judgment against the protector, yet, not canng to decide in 
his favour, postponed the case till the next term, and meanwhile retired 
from the bench. Gly n, w ho succeeded him upon it, took care to hav e 
this business accommodated vnth Cony , w ho, at some loss of public 
reputation, withdrew his suit Sir Peter Wentworth, having brought a 
similar action, was summoned before the council, and asked if he 
would give It up ‘ If you command me,” he replied to Cromwell, “ I 
must submit ,” which the protector did, and the action was vnth- 
drawn,* 

Though It cannot be said that such an interference with the pnvileges 
of advocates or the integntv of judges was without precedents in the 
times of the Stuarts, vet it had never been done in so public or shame- 
less a marmer Several other instances wherein the usurper div erted 
justice from us course, or violated the known secunties of Enghshmen, 

1 It be tair townnii Cromwell to p\c ht> own apolo^ lev ihe deumaaoa of tHe royal- 
liC^, in a declamuoa pubhahed CO55 ‘ It u a trouble to u> to be sail rubbing upon the old 
so^, (LsobUging thoae whom we hoped tune and patience mi^ht make fhend:* bat we can 
With comfort appeal to Gcd, and dare also to their own consacnccs, whether this wa> of pro- 
ceedin^ widi them hath been the matter of our choice, or that which \\c 2xa\e sought an occa- 
sion for or whe Jier contrary to our otvn inclinations and the constant course of our carnage 
towards them, whiidi hath be^ to oblige them b> kindnos to forsake their fenuer pnna^les, 
which God hath so otien and so ecunenil^ bore witness agaimt, we have not been comtnuned 
and nece::»sitated hereunto and \nthout the doing whereof vre should ha\e been wanting to 
our duty to God and th^ nationsi. 

‘'That character oldmercncc between them and thereat of the people which is now put upon 
them la occasioned by theQise]\e:>, not b> There u. nothing lhe\ have more induianouikljr 
laboured m than this to keep themselves di:>unguished from the well affected ot thu nation 
to which end the> have kept their coa\cn>ai]oa apart as if the) would avvnd the very 
be-ginnings of umon ha\e bred and cduca cd their children by the sequestered and ejected 
clcrg>, and very much confined their marriages and alliances within their own party, as if they 
meant to entail their quarrel, and pie\'ent the means to reccndle postenty , which with the 
great pains the> take upon all occa si ons to lessen and suppress the esteem and honour of the 
£n^LJi nation in all their actions and undertakings abroad, stnving withal to make other 
nations distinguish their interest from it, gives us gro jcd to judge that they have separated 
«hemsel\e:» fbun the bod) of the natron and theretorewe lea\'e it to all mankind to judge 
whether we ought not to be timel\ jealous of that separation, and to proceed so against them 
as ihe\ may be at the charge of those remedies which are required against the d^gers they 
ha^elred*^ 

* Ludlow scS Clarendon, &c. Qarendoa reUtcs the same story with additional circum- 
stances of Cromweli s audaciOw* contempt for the courts of justice, and for the \ cry nam^ ci 
magna charto. 
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will be found m mobt general hibloiies, not to dwdl on that most 
flagrant of all, the erection of lus high court of justice, by which (^rard 
andVowel in 1654, Slingsb> and Heiut m 1658, were brought to the 
scaffold ^ I cannot therefore agreee in the praises which have been 
shoMcred upon Croimvcll for the just administration of the laws mulcr 
his dominion That, betw een party and partj , the ordmarj civil n„hts 
of men were fairly dealt with, is no extraordinary praise and it may 
be admitted that he filled the benches of justice with able lawyers, 
thou'^h not so considerable as those of the reign of Charles the Second 
but ft is manifest that, so far as his own authority was concerned, 11& 
hereditary despot, proud in the crimes of a hundred ancestors, could 
more have spurned at every limitation than this soldier of a cominon- 

" ^Amidst so general a hatred, trusting to the effect of an equally 
general terror, the protector ventured to summon a parliament in 1656 
Besides the common necessities for money, he had doubtless in his 
head that remarkable scheme which was developed dunng its session ® 
Even the despotic influence of his major-generals, and the political 
annihilation of the most considerable body of the gentry, then labouring 
under the imputation of delinquency for their attachment to the late 
king, did not enable him to obtain a secure majority in the assembly , 
and he was dnven to the audacious measure of excluding above ninety 
members, duly returned by their constituents, from taking their seats 
Their colleagues wanted courage to resist this violation of all privilege, 
and, after referring them to the council for approbation, resolved to 
proceed with public business The excluded members, consisting 
partly of the republican, partly of the presbjterian factions, published 
a remonstrance m a very high strain, but obtained no redress * 

Stale Trials, vi VVTiitclock advueil lli^ protector to proceed accorJmg to law a^nst 
Heuit and Shnjrsby “ but his highness waj loo raucli m lose with the new way ” P ^3 

> Ihc Lilecditor of the State Trials, r 9^5 , has introduced a sort of episodical disscrtauon 
on the adrainistration of justice during the conunontveallh, with the view , as far as appears, 
of letung Cromwell ID a lavjiirable light. For this purpose be quotes scicral passages of 
vai.uc conuiictidation from different authors^ and among others one from BurCc, written 111 
haste to sen-c an imnicduic purjK»e, and evidentlj fioin 3 very superficial recoUcctioii of our 
lustorj It has been said that Cromwell sought out men of character from the party mo>t 
ipposuc to his deigns the proof given is the appoinunent of Hale to be a puisne judge 
but Hale had n t been a rojalist ihmt is, an adherent of Charles, and had taken the eii.,age 
meat as well a> ilic covciuint It was no great effort of virtue to place an eminent lawvcrand 
woithy mail on the bench Ard it is to be reircinbcred that Hale felt under the usurpers 
div.tcasun. fi,r aJ t DisJcna„ jasucc with an impartiality that did not smthis govcrameiit 
and ceased logo the circuit, because the criminal law was not allowed to have its course 

* Thur’oe uTitc? ro Mortaj^uc (Carle:* Letters, u no ) that he cannot give him the rca-soos 

I ^ ^ tiphcx Uc sajs m the same place of the commuial of 

Ca.louf, rare and others, llicie vras a necessity not only for peace sake to do this, but to 
k the nauon see those that govern ate m „ood earnest, and intend not to quit the government 
whoUj i ilo the f^ds of the paihament, as some would needs make the world believe ’* P 
lu Ills nr,' ui-tut allusion to ihoprojectcd change is in writing to 1 
Dec iSjS. lh_il Papers, v 194 The 
»,-pearr in Thuiloe, v ayo ct post B 

• Wh ckici. 6~a Pail Hist 1450 
been i. ..wsl ad- iitance a. tic doer of 

ih to a timd neat dav wath all the indentures ' The deputy clerk came accord’ 
? pmapal, and brought tic indentures but ou bemg asked why 

"'PI"! returned to the house, answered tliat he had no certi 
evembci-i had r a them ITic Iwusc on th.4 sent to inquire of the counal vvlij these 

cUi-u: 11 t^e ir returned for answer tW whereas it is ordained by 3 

-a.u.at vhaU U s..vh ^ J -i, , ,Kaa s_rh as are p^isous known mlcgnti . fear., g (5^ 

O * 


in writing to Henry Cromwell, 9th 


194 "rtc inllucncc eaerted hy his legates, the major-gcnetiDs, 
tpost But they complained ci the elections Id 303 341 371 
, On a letter to the speaker from the members who had 

- VT. Sept iS , the house ordered the clerk of the 

--.vTaca Ih to a tend neat dav wath all the mdenturcs The denuiv clerk came acenet 



4t)8 Cromwell contemplates becoming King of England 

Cromwell, like so many other usurpers, felt his position too preca 
nous, or his vanity ungratified, without the name which mankind have 
agreed to worship He had, as evidently appears from the conversa- 
tions recorded by Whitelock, long since aspired to this titular, as well 
as to the real, pre-eminence , and the banished king’s friends had con- 
templated the probability of his obtaining it with dismay (Clar State 
Papers, iii 201 , &c ) Affectionate towards his family, he wished to 
assure the stability of his son’s succession, and perhaps to please the 
vanity of his daughters. It was indeed a very reasonable object with 
one who had already advanced so far His assumption of the crown 
was desirable to many different classes , to the laivyers, who, besides 
their regard for the estabhshed constitution, knew that an ancient 
statute would protect those who served a de facto kmg in case of a 
restoration of the exiled family, to the nobihty, who perceived that 
their legislative right must immediately revive, to the clergy, who 
judged the regular ministry more likely to be secure under a monarchy , 
to Ae people, who hoped for any settlement that would put an end to 
perpetual changes , to all of every rank and profession who dreaded 
the continuance of mihtary despotism, and demanded only the just 
nghts and privileges of their country A king of England could suc- 
ceed only to a bounded prerogative, and must govern by the knoivn 
laws , a protector, as the nation had well felt, with less nominal autho- 
rity, had all the sword could confer And, though there might be little 
chance that Oliver would abate one jot of a despotism for which not 
the times of the Tudors could furnish a precedent, yet his hfe was far 
worn, and under a successor it was to be e.xpected that future parha- 
ments might assert again all those liberties for which they had con- 
tended against Charles ^ A few of the royalists might perhaps fancy 
that the restoration of the royal title would lead to that of the lawful 


and of good conversation that the councQ) m pursuance of their duly and according to the 
trust reposed m them, have examined the said returns, and ha\e not refused to appro\e any 
who have appeared to them to be persons of mtcgnty, feanng God, and of good conversauon 
and those who are not approved, his highness hath given order to some persons to tahe care 
that they do not come into the house Upon this answer, an adjournment ^vas prooosed, but 
lostby iistoSo andit being moved that the person:> who have been returned from the several 
counties cities, and boroughs to serve m this parliament, and have not been approved, be 
refcTied to the council for approbation, and that the house do proceed with the great a&irs of 
thfc. naxion the question was earned by 125 to 29. Joum Sept 22 

Xhe whole conference that took, place at Whitehall, between Cromwell and the committee 
of ^jorUament on this subject, was published by authonty, and may be read m the Somers 
Tracts, vi 349 It is \ery interesting The la^vyers did not hesitate to support the proposi- 
tion, on the CTOund of the more dehmte and le^ character of a Ling's authonty * * The Ling's 
prerogative," says Glyn, is known by law he Gung Charles) did expatiate beyond the duev 
that's the evil of the man but m Westminster hall the Ling's prerogative was under the 
courts of justice, and is bounded as well as any acre of land, or any thing a man hath, os 
much any controversy betivecn party and party and therefore the office bemg lawful in its 
nature known to the nation, certam in itself, and confined and regulated by the law, and the 
other office not beuig so, that was a great ground of the reason why the parhamtat did so 
tiuch insist upon thi^ office and titie^ not as arcumstantial, but as essential " P 359 Sec 
>lsu what Lcnthall says, p 356 , against the indeiiniteness of the protector's authonty 
Those passages were evidently imphed censures of the late course of government. Crom- 
vells indistinct and evasive style in his shareof this debate betrays the secret inclinations 
of his heart. He kept his ultimate mtentions, however, very secret for Thurloe pro^ .sses his 
Ignorance of them, even m writing to Henry Cromwell, vol vi p. 2x9 etpost. This corres- 
pondence shows that the prudent secretary was uneasy at the posture ofaffiurs. and the mani- 
fest dissatisfaction of Fleetwood and Desborough, wmch had a dangerous influence on oUiers 
less botmd to the present family yet he had set his heart on this piode of settleqxentj and 
(Q\)ch disappointed a( his master’s u]Umq(e 
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heir but a greater number were content to abandon a neajly dcsperat^e 
cause, if they could but see the more valuable object of 
the form itself of polity, re-estabhshecL^ There can be, as it appeare 
to me, little room^for doubt that if Cromwell had overcome the resist- 
ance of his generals, he would have transmitted the sceptre to bs 
descendants with the acquiescence and tacit approbation of *6 kuio- 
dom. Had we been living ever since under the rule of his dyni^ty, 
what tone would our historians have taken as to his character and tha 

of the house of htuart? r , j r 

The scheme, however, of founding a new royal line failed ol accom 
phshment, as is well known, through his own caution, which detci red him 
■Vrom encountering the decided opposition of his army Some of his con- 
temporaries seem to have deemed this abandonment, or more properly 
suspension, of so splendid a design rather derogatory to his firmness. 
(Clar VII 203 ) But few men were better judges than Cromwell of what 
might be achieved by daring It is certainly not impossible that, by 
rrrcsting Lambert, Whalley, and some other generals, he might have 
crushed for the moment any tendency to open resistance But the 
experiment would have been infinitely hazardous He had gone too 
far m the path of violence to recover the high road of law by any short 
cut King or protector, he must have intimidated every parliament, or 
sunk under its encroachments. A new-modelled army might have 
served his turn , but there would have been great difficulties in its 
formation It had from the beginning been the misfortune of his 
government that it rested on a basis too narrow for Us safety For 
two years he had reigned with no support but the independent sect- 
aries and the army The army or its commanders becoming odious 
to the people, he had sacnficed thorn to the hope of popularity, by 
abolishing the civil prefectures of the major-generals,® and permitting a 
bill for again decimating the royalists to be thrown out of the house* 
Ihcir disgus! a.ad resentment, excited by an artful intnguer, who 

I Clarendon % HisL vu U 3ppcan> by CbrcndonN private letters that he Iiad expected 

lo sec Cromv^cU assume the title of kins from the year 1654 VoL 111 p sor 223,224 If \vc 
m4> truU what is here called an intcrccj^icd letter, p 328 , Mazarm had told Cromwell tliat 
trance would enter into a strict league with him. if he could sculc himself m the throne, and 
make 11 hereditary , to w hich he answ cred, that he designed shortly to take the crown, restore 
the two houses, and go\cm by the anacat laws. But tlus may be apocryphal 

* Ludlow, p 581 1 he major-generals, or at least many of them, joined the opposition to 

CroTurcUiroyaUa Id p Oar State Papers, 332 

* the following passage in a cunous letter of Mr Vincent Gookm to Henry 

Cromwell ayih 1657 ** To-morrow the bill for decimating the cavaliers comes again into 

debate It is debated with much heat by iJic major generals, and os hotly almost by theanti- 
dccniaiors I believe the bill will be tnrown out 01 the house. In my opinion those that 
jpea< against the bill have much to m point of moral justice and prudence but that whicli 
naVts me fear the p^ing of the bill is, tliat thereby his highness' govcmm.nt will be more 
iQuiK cd in force, and more removed from that natural foundation which the people in parha- 
mcat ore ue ucuv to pv c him supposing that he will l>cconic more theirs than no v he is, and 
wjU in Un c find the safci> ard peace of the na ion to be as well maintained b> the laws of the 
Uados by the saord \ial truly, sir, if any others leave pretensions to succ^'ed him by their 
miciest m I ic arm>, the more of force upholds his highness living, the greater vhcri he is 

will be the hojKS^d aJvaiUa,jC* for such a one to effect his aim, \/ho desires to succe d 
, ^*n^tiirauchfc<dcamat.jfis Ihurloc, va 20 He wrUcs a^^oin ‘ I am confideni 
1 nucr^l of the godl> cannot be preservLd out by the dis»olut 05 




470 A nthority of Cromwell, as Protector, is augmented 

aspired at least to the succession of the protectorship, found scope m 
the new project of monarchy, naturally obnoxious to the prejudices of 
true fanatics, and who still fancied themselves to have contended for a 
republican liberty We find that even Fleetwood, allied by marriage 
to Cromwell, and not involved in the discontent of the major-gcneials, 
m all the sincenty of his clouded understanding, revolted from the 
invidious title, and would have retired from service had it been 
assumed There seems therefore reason to think that Cromw ell- 
refusal of the crown was an inevit ible mortification But he uns 
doubtcdly did not lose sight of the object for tlie short remainder’ 
of his life ' 

The fundamental charter of the English commonwealth under the 
protectorship of Cromuell, had been the instrument of government, 
drawn up by the council of officers in December, 1653, and approved 
with modifications by the parharrtent of the next year It was now 
changed to the “ Petition and Advice," tendered to him by the present 
parliament in May, 1657, which made very essential innovations m the 
frame of polity Though he bore, as formerly, the name of lord pro- 
tector, w’c may say, speaking according to theoretical classification, 
and without reference to his actual exercise of power, which was nearly 
the same, that the English government in the first penod should be 
ranged m the order of republics, though with a chief magistrate at its 
head , but that from 1657 it became substantially a monarchy, and 
ought to be placed in that class, notwithstanding the difference in the 
style of Its sovereign The petition and advice had been compiled 
with a constant respect to thit article which conferred the royal 
dignity on the protector, ^ and when this was wathdrawm at Ins request, 
the rest of the instrument was preserved with all its implied attributions 

of forty — '* Some Rcnllcmcn <Io think themselves much tnmpled upon by th s vote, and are 
extremely sensible thereof and the truth is, it hath wrought such a licat m the house, that I 
fear little will be done for the future ” Id p aS No such bill appears, co noiiiiiie, in the 
journals But a bill for regulating the mihtia forces was throun out, Jan ag , by 124 to 88 
Col Cromwell (Oliver’s cousin) King a teller for the majority Probably there was some clause 
in this renewing the deamatinii of the rojahsts 

' Whiteloclr, who was consulted by Cromwell on this business, and look an active part as 
one of the committee of conference appointed by the house of commons intimates that the 
project was not really laid aside “ He was satisfied in Ins pnvatc jiidgiiient that it was fit 
for him to take upon iiim the title of king and matters were prepared in order thereunto but 
afterwards, by solicitation of the commonwealth s men, and Icanng a mutiny and defection of 
a great part of the army, in case he should assume that title and olficefhis mind changed, and 
many of the ofiicers of the armj gave out groat throalenings against him in case he should do 
It he therefore thought it best to attend some better season and opportunity in this business, 
and refused it at this time with great seeming earnestness " P 6s6 The chief advisers with 
Cromwell on this occasion, besides Whitelock, were lord Brogill, Pierrepoint, Ihurloe, and sil 
Charles Wolesley Many passages in Thurloe, vol vii , show that Cromwell presets ed to the 
last his saews on royalw 

® Whitelock, 6 s 7 It had been agreed, m discussing the petition and advice In parliament, 
to postpone the first article requesting tlie protector to assume the title of king, till the rest of 
the charter (to use a modem but not inapplicable word) had been gone through One of the 
subsequent articles fixing the revenue at 1,300,000/ per annum, provides that no part thereof 
should be raised by a land tax, “and this not to bo altered without the consent of the ihret 
estates tn farbament ” A division took place, m consequence, no doubt, of this insidious 
expression, which ivas preserved by 97 to so Jouni 13th nlar The first article was earned, 
after much debate, on Mar 24 , by 123 to 62 It stood thus 'Resolved 1 hat your highness 
will be pleased to assume the name, style, dimity, and office of king of England, Scotland, 
and Ireland, and the respective dominions and territories thereunto belonging , and to exercise 
the same according to the laws of these nations ’ On Cromwell’s first demuning to the pro- 
posal It was resolved to adhere to the petition and advice bv the small majoi ity of 78 *0 fij 
This was perhaps a sufficient warning that he should not proceed 
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of £o»crci Titv. Ths st^Is tiKit of 5 iit)jCCt 5 sddriiSs 3. monsr-n, 
the po vc'^i: bestows, ihe pn.de-^ea it d-ums, are inpMsed, according 
to tile e\pre3i’oas enip'ojed, lae one to bt. alrea(i» bis o »n, tne oih».f 
10 unanaie from his iiili Tiie necesa.tj of his consent to la .3, tao jg\ 
rov»'’cre uiontioaedj seems to nave been ia.i.eii lor grantetL An un- 
Iimaed po "er of appomting a successor nn'^o vn e\en to constiln- 
lionai Mr gdomsiras vested in the protector. He as iraugurat^ tith 
solemnities aopLcab^e to ironarens j andvnatof t^icif is a sufScicnt 
test of the trora-chical and reoabl can speaes o. go.emmenr, an oath 
of ai’emance ..as taken oye.erv memoerof parliament to tneprctector 
singb° vitho..t an,, m^rfon of tre comiron.vealtn.^ It is surelv , there- 
for^ no paradox to assert that Oh .er Crora v eil vas dc facto sovereign 
of England, donng me 'n‘erval from June, 1657, to ms death m Sep- 
tember, 165S 

The tealoas opponents of ’■o,"i’t. could rot be msensib’e that the; 
had seen it re.ive n ever, thng except a tide, amen vvas not hkely to 
remain long benmcL (Tf'U’''oe, v> 510) It was too late hoae er to 
oppose the nrst mag’s^rates personal auihoniy But there remained 
one impo'tmt t>oint of contendon, ah’ch tne new constituuon had not 
full,, settled It a-as therein p'ovnded tnat the parliament should 
consist of t..o houses; namely, the commons, and .vhat the. alwavs 
mrmed, «-th an a .IcAard generality, the otrer house. Th s v.-as to 
consist of not m.ore tmn se.entv, nor less than forty' persons, to be 
remmated b. the projector, and, as it stood at fi-st, to be approved by 
ire commons But before tre dose of the session, tne court part,. 
P'cvai’edso far as to procure the repeal of thiS last cond.t.on,’ and 
' CromAell accordingK issued wnts of summons to persons of vanous 
pames, a fev. of the anrent peers, a fe.v of his adv^anes, vnora he 
noped to gam o.er, or at least to e.\cl-de from the comnons, and of 
course a majority of his stead, adherents. To all these ne gave the 
tide^of lords , ard m the neat session their assemblv denominated 
.i^elf the lords' house,* This measure encountered cons'derable dim- 
c I.v The repubhean party', almost as much atJacned to tnat ’ ote 
V oich had declared the house of lords use’ess, as to that v.nich nndabo- 
hjOed tne monarenj , and rell a vare of the mtimate connex on between 
tae t-vo re; s'en the assumption of this aristocratic title in-tead of that 
cf tne other house, >vhmn tne peU' on and advice had sanctioned. Tne 
r.al Deers seared to comorom'ie tneir hercditan nght Dy sitting in an 
assemb 'There the ten,.re "“as only during Ine , ard disdained some 

t the r coJeagues seen as Prde a^d He~5on, lovv-bom and insolent 
men Tiion? Crcm’ven had rather injudicmuslv bnbed .v-th this nev? 
non Iwy ^ ^tnough. vnth these fe~ e-xcepnons, his houise of lords was 
respec^ao y composed. Hence, m the short session of January, 1653, 
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472 Death of Cronnvell The Fame he left behind him 

wherein the late excluded members were permitted to take their seats, 
so many difficulties were made about acknowledging the lords’ house 
by that denomination, that the protector hastily and angrily dissolved 
the parliament ^ 

I t-.is_;L singul a r, par t ^ Qqmweirs..s>5tem'of'polic>, that he would 
neither reign with parliam^ts'nbr without -them , 'impatient~6r"an 
opposition* which: he*was'sure” to' experience, he still never seems to 
ha\e meditated the attainment of a naked and avowed despotism 
This was probably due to his observation of the ruinous consequences 
that Charles Jiad brought on himself by that course, and his knowledge 
of the temper of the English, never content without the extenor forms 
of liberty, as well as to the suggestions of counsellors who weie not 
destitute of concern for the laws He had also his great design yet to 
accomplish, which could only be safely done under the sanction of a 
parliament A very short time, accordingly, before his death, we find 
that he had not only resolved to meet once more the representatives of 
the nation, but was tampering with several of the leading officers to 
obtain their consent to an hereditary succession The majority how- 
ever of a council of nine, to. whom he referred this suggestion, would 
only consent that the protector for the time being should have the 
power of nominating his successor a vain attempt to escape from that 
regal form of government which they had been taught to abhor * But 
a sudden illness, of a nature seldom fatal except to a constitution 
already shattered by fatigue and anxiety, rendered abortive all these 
projects ot Cromwell’s ambition 

He left a fame behind him proportioned to his'‘extraordinary fortunes 
and to the great qualities which sustained them , still more perhaps 
the admiration of strangers than of his country, because that sentiment 
was less alloyed by hatred, which seeks to extenuate the glory that 
irntates it The nation itself forgave much to one who had brought 
back tire renown of her ancient story, the traditions of Elizabeth’s age, 
after the ignominious reigns of her successors This contrast with 
James and Charles m their foreign pohcy gave additional lustre to the 
era of the protectorate There could not but be a sense of national 
pride to see an Englishman, but yesterday raised above the many, 

r Whitelock, Pari Hist The former says this was done against Ins advice These 
debates about the other house are to be traced in the Journals, and are mentioned by 
Thurloe, vi 107 &c and Ludlow, 507 Not one of the true peers, except lord Eure, took 
his seat in this house and Hasleng, who had been nominated merely to weaken his influence, 
chose to retain his place in the commons The list of these pretended lords m Thurloe, vi 
668 fis not quite the same as that in 'Whitelock 

* This junto of nme debated how they might be secutc against the cavaliers One schenj 
was an oath of adjuration but this it was thought they would all take another was to lay 
heavy tax on them “a moiety of their estates was spoken of but this, I suppose, will not, 
go down with all the nine, and least of all will it be swallowed by the parliament, who will not 
be persuaded to 'punish both nocent and innocent without distinction ” aa June, Thurloe, 
voL vu p 198 And again, p 269 “ I believe we are out of danger of our junto, and I think 

also of ever having such another As I take it, the report was made to his highness upon 
Thursday After much consideration, the major part voted that succession in the govern 
ment was mdifferent whether it m ere by election or hereditary but afterwards some would 
needs add that it was desirable to have it continued elective that is, that the chief magistrate 
should always name his successor and that of hereditary avoided and J fear the w ord 
‘desirable’ will be made ‘ necessary,' if ever it come upon the trial His highness finding he 
can have no advice from those he most expected it from, saith he will take his own resolu- 
tions and that he can no longer satisfy himself to sit still, and make himself gmlty of the loss 
of all the honest party, and of the nation itself “ 
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Without one drop of blood in his %ems which the pnnce^ of the earth 
could chaUen -e as their o>v-n, receive the homage of those who actaoiv- 
Ld^ed no nght to poi\ er, and hardly anv ut!e to respect, except that of 
p-Kcnpnon. The sluggisjLPrde ofSpain th^e mea^-spinted cui^g 
of Mazann, the irregSar imagination of Ctostina, sought_w'i^th raulous 
ardour thejnendship otour usurper^ He had the adtumtage o^eapmg 
the nar\ est which he had not so \-n,by an nonourable^eaty w i A H olland, 
the fruit of ■victories ach evedunderthe parliament. ButhestiJIempiO}!^ 
the great energies of Blake in the serv.ce for which he was so eminentl/ 
nited , and It IS just to say that the maritime glorj' of Engknd maj 
first be traced from tne era of the commonwealth in a track of con- 
tinuous light. The oppressed protestants in catnohe kingdoms, dis- 
gusted at the lukewarmness and half-apostac> of the Stuarts, looked 
up to him as their patron and mediator* Courted by the two nval 
monarchies of Europe, he seemed to threaten both w ith his hostihtj , 
and when he declared against Spam, and attacked her West India 
possessions, with little pretence certainl) of justice, but not by 
means, as I conceive, with the impohey sometimes charged against 
him, so auspicious was his star that the veiy failure and d'sappomt- 
ment of that expedition obtained a more advantageous position for 
England than all the tnumphs of her former kings. 

I^otvyilhstancung this cxlemal splendour, which has deceived some 
of our own, ard most foreign writers, n is.e.vi dejn t t h at the-sahmissioa. 
of the people to Cromv^ell was far from peaceable or voluntary’ His 
strong ^d^'kilmr gTsfejneept "dolyn^a,. nahoh""of enemies that must 
natiii&ljT'tp j,i,dge-froin Jheir nu mbers and _inj. eteracj , hav e^'qv er- 
% helmed, him. j^rejquired a^dcxlnroos management jfojilay with tne 
armv. and without the arrav he coaW not have existedl^^vcreign for 
alda7 Yet it seems highi) improbable 'that had Cromwell lived, "any 
insurrection or conspirac), setting aside assassination, could have over- 
thro vn a pcsscss’on so fenced by sjstematic vigJance, b> e.\penenced 
cauuon, bv the respect and terror that belonged to h's name. The\ 
rojalist and republican mtngues had gone on for several vears vvithout\ 
intcrmiss on ; but every part of trcir designs was open to him , and it | 
appears that mere was not courage or rather tementv sufnaent tamake f 
anv open demonstration of so prevalent a disafl^tibn.* 

The most supcrdciai observers cannot have o.erlooked the general 
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474 Paralld dtazun betzvccu Cromivcll and Napoleon 

resemblances in the fortunes and character of Cromwell, and of him 
who, more recently and upon an ampler theatre, has struck nations 
w'lth wonder and awe But the parallel may be traced more closely 
than perhaps has hitherto been remarked. Both raised to newer byv 
the only merit which .i revolution Icaves-uiiLontrovertcd and untar- j 
nisli^Tth'ttjf niilitacyraclncvenicnts, mrthat rcnuvofpubhc sentmmnt, ! 
wjicn th^fervr^cntluisnsm^of deraocracy^giycs place to disgust at its 
c\cessc's"~and a desire o C liim govtnuuent,- Ihc means of greatness 
tlhe sam e tohotli , ^c_ci.tmctioin._of a rcprcbcntatjyc-asseuibly, once 
mitional, BuTaTicady mutilated by vioTL’nc^T'.md'Sunk by its submission 
to that lilcgd force into general contempt In niihma;y-scien£C_ox.the 
retiaiui-tjijhcir e\ploits, we can not certainly fmik Cromwell by the side 
qflJumJb^ITgSygennfCaQ^^ anibition all EuTbpc secihed the appomted 
quarry ,*but it may be saici that the former^s"e\plbits' were as much 
ibdvL the level of his contemporaries, and more the fruits of an original 
uneducated capacity Ln-jCiviLgoverninent, ther e ca n b e no ad equate 
parallel betweep_Qa,e wivoJiacLst^ ed only tlie 'dr^'s o f a bgsptted faiia- 
ticismTTirid'^c to whom the stores of reason and philosophy were 
^ open But it must here be added that Cromwell, far unlike his anti- 
type, never showed any signs of .i legislative mind, or any desire to fix 
his renown on that noblest basis, the amelioration of social institutions 
Both were eminent masters of human nature, and played with inferior 
capimitiesjn all the security of powerful minds Though both, coming 
at the conclusion of a struggle for liberty, trampled upon her claims, 
and sometimes spoke disdainfully of htr name, each knew how to 
associate the interests of those who had contended for her with his 
own ascendancy, and made himself the representative of a victorious 
revolution Those who had too much philosophy or zeal for freedom 
to give way to popular admiration for these illustnous usurpers were 
yet amused with the adulation that lawful princes showered on them, 
more gratuitou sly i n ..onC— insta nce, wi th servile terror__iri_ the other 
Both too repaid m some measure this homage^ EtHe* pretended great 
by turning their ambition towards those honours and titles which they 
knew to be so little connected w ith high desert A fallen race of mon- 
archs, which had made way for the greatness of each, chenshed hopes 
of restoration by their pow'er till each, by an inexpiable act of blood, 
manifested his determination to make no compromise with that line 
Both possessed a certain coaise good nature and affability that covered 
the want of conscience, honour, and humanity , quick m passion, but 
not vindictive, and averse to unnecessary enmes Their fortunes in 
the conclusion of life were indeed very different one forfeited the 
affections of his people, which the other, m the character at least of 
their master, had never possessed , one furnished a moral to Europe 
by the continuance of his success, the other by the prodigiousness of 
his falL A fresh resemblance arose afterwards, when the restoration 
of those royal families, whom their ascendant had kept under, revived 
ancient animosities, and excited new ones , those who fiom love of 
democratical liberty had borne the most deadly hatred to the apostates 
who had betrayed it, recovering some aflection to their memory, out of 
aversion to a common enemy Our English republicans have, with 
some exceotions displayed a sympathy for the name of Cromwell and 
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I need not observe how remarkably this holds good in the ease of hi? 

I he Jeath of a great man, e% en in the most regular course of affairs, 
seent5-2lai>5^to create assort of pause in the movement of societv , it 
IS al.va)3 a problem to be solved' only by experiment, whether the 
mechanism of government may not be disordered bv the shock, or 
ha.c been depn\cd of some of us moving powers liuX_'ihat clm£ge 
could be so '»reat as that-Xrom-Oiiver-CromwelLtoius son from one 
bchc~ath~lhe'terfor' of whose name a nation had cowered and foreign 
princes-grown pale” one trained m twenty^ eventful ygirs of revolution, 
thc~frrstorhl5 age m the fiejd or m councH, m a young man fresh from 
a country lifc'p’uneducafcdi unused to busmess, as little a statesman as 
a soldier, and endowed by nature with capacities by no means above 
the common It seems to have been a mistake in Oliver, that with the 
projects he had long formed in his eldest son’s favour, he should have 
taken so little pains to fashion his mind and manner^ for the cvcrcisc 
of sovereign power, while he had placed the second in a very eminent 
and arduous station , or that, if he despaired of Richard's capacity, he 
should have trusted him to encounter those perils of disaffection and 
conspiracy which it had required all his own vigilance to avert But 
.vliatcver might be his plans, the sudden illness which earned him from 
the world left no time for completing them The Petition and Advice 
had simply empowered him to appoint a successor, without prescnbing 
the mode It appeared consonant to law and reason that so important 
a trust should be executed in a notorious manner, and by a wntten 
instrument, or if a verbal nomination might seem sufficient, it was at 
least to be expected that this should be authenticated by solemn and 
indisputable testimony No proof however was c\ er given of Richard’s 
appointment by his father, except a recital in the proclamation of the 
privy council, wluch, whether well founded or otherwise, did net carry 
con.iciion to the minds of the people , and this, even if we call it but 
an informality, iggravatcd the numerous legal and natural deficiencies 
of his title to the government * 

1 Mfs Macau!« ..I » tij 1 nC/llinR of cotujiiomLie or ccDcrlulirm m htr t'^nipe*, and breathed 
the sp*nt cf and Ludlo<v, maVes some vigorous ami ;u-.t animadscjs ons on the 
^ hjr some prt.ro cf a rc;:ani for M^rty f he dissenting ViTiicrs^ 

iLch ai in .omc tnca. ore H < tis •were panicuLtrly open to ihj* reproach He lon^ 

crctnucd Jpi t c present ten c is more appropriate) to De revered by the irdcpendcnts 
Use *bc well Knew the n'anners he punt , has resenb'd U c ccrct ‘ ‘ 
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r rank CourUhip 

piihhikhcd in 1667 
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who cccs about to 
a difncull cause to 
- , - _ Rump parliament 

, , I r ~ Cromwell, luvins found 500,000/ in 

W141 i le 'M.i cf 700 <xc/ la s orcj, and ilie arm/ in advance of the r pay, 

the CUilOTlS aTtd l.rrnam'a tn n,.-,.!. r. 



*e cujtoms and ixajt Irmgins in near!, M 
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‘ fi' K-'io« v cia^^craiedn ord'-r loptiKure .upplics, I cannot ta/ 

an 1 -a.f vcrr>-c£ but it u to b~ jeepi in nujd, tha' one creal re curcc of the 

"re-,, I Vra.a n, cell f. itu a, cool J nut lie repeated Neither of ih*.c 

'ru 1 ^ ° "■ «oii'’n>ic.il, fc!.,,^ciall, m reside to tl e en^lj 

ruirs X-e o -ce-red n iheai * 

•tt'r- Fa-conb-r; uTHc> in c-i ’er to Horn, Cnm 

otu r J bii icemed revived to p itie him m ’us. u~ rf> a'*- 1 1 , ^'1 a 
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476 Richard Cronvw ell proclaimed Lord Protector 

This very difference however, in the personal qualifications of the 
father and the son, procured the latter some friends whom the former 
had never been able to gam Many of the presbytenan party began 
to see the finger of God, as they called it, m his peaceable accession, 
and to think they owed subjection to one who came m neither by 
regicide, nor hypocnsy, nor violence^ Some cool-headed and sincere 
friends of liberty entertained similar opinions Pierrepomt, one of the 
wisest men in England, who had stood aloof from the protector’s 
government till the scheme of restoring monarchy came into discussion, 
had great hopes, as a -writer of high authority informs us, of settling 
the nation in the enjoyment of its liberties under the young man , who 
was “ so flexible," says that writer, “ to good counsels, that there was 
nothing desirable in a prince which might not have been hoped m him, 
but a great spirit and a just title , the first of which sometimes doth 
more hurt than good in a sovereign , the latter would have been sup- 
plied by the people’s deserved approbation ’’ Pierrepomt believed that 
the restoration of the ancient family could not be effected without the 
nun of the people’s hberty, and of all who had been its chanpions , so 
that no royalist, he thought, who had any regard to his country would 
attempt it while this establishment of monarchy in Richard’s person 
might reconcile that party, and compose all differences among men of 
weight and of zeal for the public good * He acted accordingly on those 
prmciples , and became, as well as his friend St John, who had been 
discountenanced by Oliver, a steady supporter of the young protector’s 
administration These two, with Thurloe, Whiteloclc, lord Broghill, 
and a very few more, formed a small phalanx of experienced counsellors 
around his unstable throne An4 I must confess that their course of 
policy in sustaining Richard’s government appears to me the most 
judicious that, in the actual circumstances, could have been adopted. 
Pregnant as the restoration of the exiled family was with incalculable 
dangers, the English monarchy would have revived with less lustre m 
the eyes of the vulgar, but with more security for peace and freedom, 
in the line of Cromwell Time would have worn away the stains of 
Ignoble birth and criminal usurpation , and the young man, whose mis- 
fortune has subjected him to rather an exaggerated charge of gross 
incapacity, would probably have reigned as well as most of those who 
are born in the purple ^ 

But this termination was defeated by the combination of some who 
knew not what they wished, and of some who wished what they could 
never attain The general officers who had been well content to make 
Cromwell the first of themselves, or greater than themselves by their 


or others hereafter, if it should not succeed, he has not yet done it, nor do I believe will ” 
1 hurloe, however, announces on Sept 4 that “ his highness was pleased before his death to 
declare my lord Richard successor He did it on Monday and the Lord hath so ordered it, 
that the counal and army hath received him with all manner of affection He is this day 
proclaimed, and hitherto there seems great face of peace the Lord continue it ” 1 hurloe 
Slate Papers, vii 365 373 Lord Fauconberg afterwards confirms the fact of Richard’s uomi 
nation P 37s and see 415 

1 “ Many sober men that called his father no belter than a traitorous hypocrite, did begin to 
think that they owed him [R C ] subjection ’ &c Baxter, 100 
’ Hutchinson, 343 She does not name Pierrepomt, but I have little doubt that he is meant 
> Richard’s conduct is more than once commended in the correspondence of Thurloe pp 
491 497 and m fact he did nothmg amiss dunng his short administration 
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own creation, had never forgiven his manifest design to reign over them 
as one of a supenor order, and owing nothing to their pl^ure. They 
had b.^n to cabal dunng his last illness Though they did not opposr 
Richard’s succession they continued to hold meetings, not quite public, 
but ctciung intense alarm in his counaL As if disdaining the com- 
mand of a clownish bo>, they proposed that the station of lord genera 
should be separated from tliat of protector, with the power over ad 
conimis:>ion3 in the armv, and conferred on Fleetwood . wh^though 
his brothcr-in-law, was a certain instrument in their hands The vain 
ambitious Lambert, aspinng, on the credit of some military reputation, 
to wield the sceptre of Cromwell, influenced this junto; while the 
commonwealth’s party, some of whom were, or had been, in the army, 
drew over several of these ignorant and fanatical soldiers Thurloe 
describes the posture of affairs in September and October, while all 
Europe was admiring the peaceable transmission of Oliver's power, as 
most alarming , and it may almost be said that Richard had already 
fallen when he was proclaimed the lord protector of England,* 

It was necessary to summon a parliament on the usual score of 
obtaining money. Lord Broghill bad aarised this measure immediately 
on Oliver’s death, (Thurloe, vii 573 ), and perhaps the delay might be 
rather prejudicial to the new establishmenL But some of the council 
feared a parliament almost as much as they did the army They called 
one, however, to meet Jan, 27 1659, issuing writs in the ordinary 
manner to all boroughs which had been accustomed to send members, 
and consequently abandoning the reformed model of CromwelL This 
Ludlow attributes to their expectation of greater influence among the 
small boroughs , but it may possibly be ascribed still more to a desire 
of returning by hltle and little to the ancient constitution, by eradicat- 
ing the revoluuonary innovations. The nev/ parliament consisted of 
courtiers, as the Cromwell party were always denominated, of presby- 
tenans, among whom some of cavaher pnnciples crept m, and of 
republicans , the tv.o latter nearly balancing, with tlieir united weight, 
the mmisti,nal majonty * They^gan with an oath of allegiance to the 
Protector, as presented by the late parliament, which, as usual in such 
cases, his enemies generally took without scruple.* But upon a bill 

» r^ilsc, V L po ct pa-t, paiiun, n teitcriUeh from hia^lC and lord Faucenbere Thui 
i~=rdi^Iy ta Ks.hjta i acceia^ii, ihc foracr v/nles to Henry Crorov.cIi, “ It hath pleased 
Oud hiiheno to ^i-e hii hj-hc'- 5 yaur brether a Tery easy and peaceable entrance upon hrs 
tmeiacrieat There is not a d&j; <*au wjg»hn,tx/nguc so greataednx we are m . Bull 

ai£U seeds ociiuin' j i„.r excu’lency chit there are some scaet murmuruizs m the army, as il 
iui ^cre ru/t general cf army as tus Cather was,” P 574 Here .ras ihc 

Kcret e e_^er» did ro bke to fall back under the avil power.by obcyuij one who was not 
» cJcLcr jjoa du^uijei. Itself chilly and lord lauconbeL; tbouaht the some was over 

laca^y aa Sepe s 3 P Ii u w be oLottved that Faeconber^ wai secretly a roj-alm, 

... 1 I Fo-coaber,; sa\ s ‘ the commonwealth trea u» U-e parbament were very numerous 
r iHan doubly cvcrbalanc^by the sober ^ .Ti th^?, 


i we -cc no great cau-< as ycl to fear P 612 And Dr 

ctarem^ tPdsbim the repubbcaas w ere the musonty, but 
ce^re jmee ? £tf ■■^'*** ** b*ely to end in a nialar protector, wohaut nuh~a cr 

St. Pa? u. «J-)tbcre were a? 
:Erir., ' “ ^ sjoderaoa Ji-mudm- many royaUsts), and 170 conrt 

to s,. « Oie ha^e wi.b,-,t taking tne oatn, and th*. 



478 The Army hostile to Richard Cromwell 

being offered for the recognition of Richard as the undoubted lord pro- 
lector and chief magistrate of the commonwealth, they made a stand 
against the word recognise, which was earned with difficulty, and caused 
him the mortification of throwing out the epithet undoubted. (White- 
lock, Pari Hist 1530 1541) They subsequently discussed his negative 
voice in passing bills, which had been purposely slurred over in the 
Petition and Advice , but now every thing was disputed The thorny 
question as to the powers and privileges of the other house came next 
into debate It was carried by 177 to 113, to transact business with 
them To this resolution an explanation was added, that it was not 
thereby intended to exclude such peers as had been faithful to the 
parliament, from their privilege of being duly summoned to be members 
of that house The court supporting this absurd proviso, which con- 
founded the ancient and modem systems of government, carried it by 
the small majonty of 195 to 188.* They were stronger in rejecting an 
important motion, to make the approbation of the commons a pre- 
liminary to their transacting busmess with the persons now sitting m 
the other house as a house of parliament, by 183 voices to 146 But 
the opposition succeeded in inserting the words “ during the present 
parliament," which left the matter still unsettled j The sitting of the 
Scots and Irish members was also unsuccessfully opposed Upon the 
whole, the court party, notwithstanding this coalition of very hetero- 
geneous interests against them, were sufficiently powerful to disappoint 
the hopes which the royalist mtnguers had entertained. A strong body 
of lawyers, led by Maynard, adhered to the government, which was 
supported also on some occasions by a part of the presbytenan interest, 
or, as then called, the moderate party, and Richard would probably 
have concluded the session with no loss of power, if either he or his 
parliament could have withstood the more fonmdable cabal of Walhng- 
ford House This knot of officers, Fleetwood, Desborough, Berry, 
Sydenham, being the names most known among them, formed a coali- 
tion with the republican faction, who despaired of any success m parha- 
ment The dissolution of that assembly was the main article of this 
league Alarmed at the notorious caballing of the officers, the com- 
mons voted that, during the sitting of the parliament, there should be 
no general council, or meeting of the officers of the army without leave 
of the protector and of both houses * Such a vote could only accelerate 

1 The numbers are difTerently, but, I suppose, erro''eously stated m Thurloe, vil 640 It is 
said, in a pamphlet of the time that this clause was mtroduced to please the cavaliers, who 
acted With the court Somers Tracts, vi 482 Ludlow seems also to think, that these parties 
were united m this parliament, p 629 but this seems not very probable, and contrary ta 
some things we know Clarendon had advised that the royalists should try to get into parlia- 
ment, and there to oppose all raising of mon^, and every thing else that might tend to settle 
the government. Clar State Pajiers, 411 ahis of course was their true game 

It IS said, that Richard pressing the earl of Northumberland to sit in the other house, he 
declined, urging that when^ the government was such as his predecessors had served under, he 
would serve him with his life and fortune. Id. 433 

* Pari Hist Joum 27 Jan 14 18 Feb i 8 21 23 28 Mar The names of the tellers 
m these divisions show the connexions of leading individuals we hnd indifferently presby 
tenan and republican names for the minority, as Fairfax, Lambert, Nevil, Haslcrig, Towns- 
hend Booth 

• There seems reason [to believe that Richard would have met with more support both m 
the house and among the nation, if he had not been oppressed by the odium of some of his 
father’s counsellors A general indignation was felt at those who had condemned men to 
death in illegal tribunals, whom tl^e rcpublicaps ai^d cavaliers were impatient to bring to 
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their own downfall Three da> s afterwards, the junto of Wdhngford 
House insisted with Richard that he should dissolve p^uairient , to 
which, according to the advice of most of his council, and perhaps by 
an overruling necessity, he gave his consent ^ This w immediately 
followed by a declaranon of the council of officers, calling back the 
Long Parliament, such as it had been expelled in 1653, to those seats 
which had been filled meanwhile by so many transient successors 

It 15 not in general difficult for an armed force to destroy a govern- 
ment , but something else than the sword is required to create one 
The railitaiy conspirators were destitute of anyleaderwhom they would 
acknowledge, or who had capacity to go through the civil labours of 
sovereignty, Lambert alone excepted, who was lying in wait for another 
occasion They might have gone on with Richard, as a pageant of 
nominal authority But their new allies, the commonwealth’s men, 
insisted upon restoring the Long Parliament* It seemed now the 

Jusuce He force'l also to employ anti to screen from vengeance hu wise and experienced 
KCTcUrv ITiuloe umter of all the ^cret springs that lud moved lus father s gosemment, 
hut uhnoKious from the share he had Uten m illegal and arbitrary measures Petitions were 
pre ented to tlic hoiue from several who had been committed to the Tower upon short 
wiiitcn orders ivithout any ibnnal warrant, or expressed cause of commitment In the case 
of one of these, Vfr Portnun the house resolved that his apprch-nsion, imprisonment, and 
delvnuon in the Toivcr vtas illegal and unjust. Jouni aC Feb A still more llagrant tyranny 
wav tliai frequently practuod by Cromwell of sending persons disaffeaed to him as slaves to 
the West luilies. One Mr ITionas jietiuoned the house of commons, complamm^ that be 
had been sold as a slave. A member of the court side justified it on the score of n« being 
a uuilignant Major general Browne, a .ecret royalist, replied that he was nevertheless an 
Pn,,hslirian and free horn ITiurloe Lad the presumpuon to say that lie had not thought to 
live to see the day, when such a thing as this, so justly and legally done by lawful authonty, 
shuull be brought before p,ar!araent Vane replied that he did not think to have seen the day 
when free bism i.nghvhnien should be xild for slaves by such an arbitrary government There 
were, It seems not less llian fifty ..cntlemcn sold for slaves at Barbadoes Clarendon State 
Papers p .4^7 Phe tov-ah.ls had pbnncd to attack rhurloe for tome of the.x5 unjustifiable 
ptoceeiiingv •vhith w-uld have greatly embarrassed the covernmci t. Ibid 423 428. They 
hoped tliai Ricliard would be bet fr disposed towards the icinz jf his three advisers, St John, 
ITiurloe, and Pierrcpomt, all implacable to their cause, cou d be removed But they were 
rot viruni, enough la the bcuve If Ric'iard however h id coniinucd m power, he must 
proha! ly have _ai n/iced Thuiloc to jiubliv. omiiioii and the conscioiisness of tins may have 
Icsl ih > mini ter to advise the divvoluuon of me parliament, and pctluap» to betray his master, 
ftn n the u j ^ma of w'luih he It not flee 

It o-H*' I > lemaibed wUui ai outrageous proof of Croir wells tyranny is exhibited in 
ih V note Many wnic-s glide Cavo irably over has adinmistratinn, or content themselves witli 
trcaiuifc It as an u arpat on, vrhich can furn ah ro precedent, and consequently docs not merit 
pvrticuLir notice lait ihe effect of this generality is that the world forms an imjicrfcct nouoti 
of the degree o'' arbitrary power wh eh he exerted and I believe there arc many who lake 

0 ui fv tl e yir f aad even Charles the Second, for greater vtolatota of the laws than tlic 
pusaectuf Neal a.ij Harns arc tull of lh.s drvhoncst bigotry 

‘ Riclv^ advaved wih Brughill, l-lcnnc, Thurloe, and others of bis council all of whom, 
exoc, t lute'oex, who in'^orrr.s us cf this, were m Civour of the diasoluiioa This caused, he 
MVp much iroob e to honest m-n the cavaliers and republicans rejoiced at it ma.iy of 
Kiduidscuunat were his eretmes P 177 The aimy at first intended to raise money by 

t r own audmclv but tins was occiacd trap<3 vibic, and it was resolved to recall the Long 

1 u ume. t L.^oci- and Has eng accordingly met U ithal, who was persuaded to remaia 

-ill m (} IS n, Ht, against his will bcm„ now coaaected wiiji the court, 

H.I l parliameal now conn ted of 91 n embers Pari 

nil IS ^ "“-“"I ' of ilontague. afterwards carl of Sandwich, 

Vavf ^ great enor was to dis-j’vc the parliament, and that he might 

sai l drn ^ "ould hare employed lumvelf, Ingohl.by, lord Fauconberg, 

‘tvliO.cr,, whoweresuvjs-ctedtoLiforihetm-s Ufe of OiiirliS 1 1 ,5^ He aR^rds. 
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480 Impossibility of Establishing a Republic 

policj , as much as duty, of the officers to obey that civil power the> 
had set up For to rule ostensibly was, as I have just observed, an 
impracticable scheme But the contempt they felt for their pretended 
masters, and even a sort of necessity arising out of the bhnaness and 
passion of that little obligarchy, dro\e them to a step still more ruinous 
to their cause than that of deposing Riclnrd, the expulsion once more 
of that assembly, now worn out and ridiculous m all men’s eyes, yet 
seeming a sort of frail protection against mere anarchy, and the terror 
of the sword Lambert, the chief actor in this last act of violence, and 
indeed many of the rest, might plead the right of self-defence The 
prevailing faction in the parliament, kd by Haslerig, a bojd and head- 
strong man, perceived that, with very inferior pretensions, Lambert was 
aiming to tread m tlie steps of Cromwell , and remembering thew neg- 
ligence of opportunities, as they thought, in permitting the one to over- 
throw them, fancied that they would anticipate the other Their 
intemperate votes cashiering Lambert, Desborough, and other officers, 
brought on, as every man of more prudence than Hasleng must have 
foreseen, an immediate revolution that crushed once more their boasted 
commonwealth ‘ They revived again soon after, not by any exertion 
of the people, who hated alike both parties, in their behalf, but through 
the disunion of their real masters, the army, and vented the impotent 
and injudicious rage of a desperate faction on all who had not gone 
every length on their side, till scarce any man of eminence was left to 
muster under the standard of Hasleng and his little knot of associates ’ 
I can by no means agree with those who find in the character of the 
English nation some absolute incompatibility with a republican con- 
stitution of government. Under favouring circumstances, it seems to 
me not at all incredible that such a pohty might have existed for many 
ages in great prosperity, and without violent convulsions For the 
English are, as a people, httk subject to those bursts of passion which 
inflame the more imaginative multitudes of southern climates, and 
render them both apt for revolutions, and incapable of conducting 
them Nor are they again of that sluggish and stationary temper, 
which chokes all desire of improvement, and even all zeal for freedom 
and justice, through which some free governments have degenerated 
into corrupt oligarchies The most conspicuously successful expen- 

lution of the parliament, and some were inclined to go on with Kichard but the republican 
party, who had coalesced witli that faction of oflicers who look their denomination from Wat 
Iinyford House, their place of meeting, insisted on the restoration of the old parliament 
thCjigh they agreed to make some provision for Ricliard Memoirs, pp 635-646 Accord 
in^ It was voted to give him an income of 10,000/ per annum Joum July 16 
t foum , Sept 23 et post Whitelocfc, 683 Park Hist 1562 Ihurloe, vii 70^ et post 
Ludloiv’s account of this period is the most interesting part of his Memoirs The chief 
officers, It appears from his narrative, were soon disgusted with their repubUcan allies, and 
“ behaved with all imaginable perverseness and insolence ” n the counal of state, whenever 
they came there, whicli was but seldom, scrupling the oath to be true to the commonwealth 
arainst Charles Stuart or any other person P 657 He censures, however, the violence of 
Hasleng “ a man of a disobliging temper, sour and morose of temper, liable to be tranyiorted 
with passion, and m whom hberahty seemed to be a vice. Yet to do him jusUce, I must 
acknowledge that I am under no manner of doubt concemmg the rectitude and sincerity of his 
mtentrons. ' P 718 Ludlow gave same offence to the hotheaded republicans by ms half 
compliance with the army and much disapproved the proceedings they adopted after their 
second restoration in Dec 1659, against Vane and others P 800 - Yet, though nominated 
on the coinnuitee of safety, on the expulsion of the parliament m Oct , hf> never sat on it. as 
Vane and Whitelock did 
^ Journals, an 4 other authorities above ato 4 
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ment of republican institutions (and those far more democratical than, 
according to the general theory of politics, cou d be reconciled with 
perfect tranquiUit>,) has taken place m a people of Enghsh original , 
Md tliough much must here be ascribed to the peculiarly fortunate 
situation of the nation to which I allude, we can hardly avoid gi\ ing 
some weight to the good sense and well-balanced temperament, which 
have come m their inheritance yvith our laws and our languagi^ But 
the establishment of free commonwealths depends much rather on 
temporary causes, the influence of persons and particular events, and 
all those intricacies in the course of Providence which we term acci- 
dent, than on any general maxims that can become the basis of pnor 
calculation. In the year 1659, it is manifest that no idea could be 
more chimerical than that of a republican settlement in England 
The name, never familiar or venerable m English ears, was grown 
infinitely odious it was associated with the tyranny of ten years, the 
selfish rapacity of the Rump, the hypocritical despotism of Cromwell, 
tlie arbitrary sequestrations of committee-men, the iniquitous decima- 
tions of military prefects, the sale of British citizens for slavery in the 
West Indies, the blood of some shed on the scaffold without legal 
trial, the tedious imprisonment of many with denial of the habeas 
corpus, the exclusion of the ancient gentry, the persecution of the 
Anglican church, the bacchanalian rant of sectanes, the morose pre- 
ciseness of puritans, the extinction of the frank and cordial joyousness 
of the national character Were the people again to endure the 
mockery of the good old cause, as the commonwealth's men affected 
to style the interests of their little faction, and be subject to Lambert's 
notorious want of principle, or to Vane's contempt of ordinances, 
(a godly mode of expressing the same thing), or to Haslerig's 
fury, or to Harrison’s fanaticism, or to the fancies of those lesser 
schemers, who in this utter confusion and abject state of their party, 
were amusing themselves with plans of perfect commonwealths, and 
debating v.hethcr there should bt a senate as well as a representation ; 
whether a given number should go out by rotation, and all those 
details of political mechanism so important in the eyes of theorists?' 
Every project of this descnption must have wanted what alone could 
give It eitlier the pretext of legilmiate existence, or the chance of 
permanency, popular consent, the republican party, if we exclude 
those who would Iiavehad a protector, and those fanatics v. ho expected 
the appearance of Jesus Christ, was incalculably small , not, perhaps, 
amounting m the whole nation to more tlian a few hundred persons 
I he little court of Ch irles at Brussels watched vvaih trembling hope 
r struggles of their enemies Dunng the protectorship 

or Oliver their best chance appeared to be, tliat some of the numerous 
scbeines for his assassination might tal e effect *1 heir correspondence, 
indeed, especially among the presbytenan or neutral party, became 
more extensive,* but these men were liabituaUy cautious and the 
marquis of Ormond, who went over to England m the beginning of 

defers lan*- 


31 
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1658, though he reported the disaffection to be still more universal 
than he had expected, was forced to add, that there was little prospect 
of a nsmg until foreign troops should be landed in some part of the 
country , an aid, which Spam had frequently promised, but, with an 
English fleet at sea, could not very easily furnish ^ The death of their 
puissant enemy brightened the visions of the royalists Though the 
apparent peaceableness of Richard’s government gave them some 
mortification, they continued to spread their toils through zealous 
emissaries, and found a very general willingness to restore ffie ancient 
constitution under its hereditary sovereign Besides the cavaliers, 
who, though numerous and ardent, were impovenshed and suspected, 
the chief presbytenans, lords Fairfax and Willoughby, the earls of 
Manchester and Denbigh, sir William Waller, sir George Booth, sir 
Ashley Cooper, Mr Popham of Somerset, Mr Howe of Glocester, sir 
Horatio Townshend of Norfolk, %vith more or less of zeal and activity, 
pledged themselves to the royal cause ® Lord Fauconberg, a royalist 
by family, who had married a daughter of Cromwell, undertook the 
important office of working on hisbrothers-in-law, Richard and Henry, 
whose position, m respect to the army and republican party, was so 
hazardous It seems, m fact, that Richard, even dunng his continu- 
ance, had not refused to hear the king’s agents,* and hopes were 
entertained of him yet at that time even he could not reasonably be 
expected to abandon bis apparent interests But soon after his fall 
from power, while his influence, or rather that of his father’s memory, 
was still supposed considerable with Montagu, Monk, and Lockhart, 
they negotiated with him to procure the accession of those persons, 
and of his brother Henry, for a pension of 20,000/ a year and a title ‘ 
It soon appeared, however, that those prudent veterans of revolution 
would not embark under such a pilot, and that Richard was not worth 
purchasing on the lowest terms Even Henry Cromwell, with whom a 
separate treaty had been earned on, and who is said to have deter- 


1 Carte’s Letters, ii ii8 In a letter of Ormond to Hyde about this time, he seems to have 
seen into the king’s character, and speaks of him severely “ I fear his immoderate delight in 
empty, elTemiiiate and vulgar conversations, is become an irresistible part of his nature/’ &c> 
Clarendon State Papers, ui 387 

* Clarendon Papers, 391 418 460 et post Townshend, a young man who "seems to have 
been much looked up to, was not, in fact, a presbytenan, but is reckoned among them as not 
beuiga cavaher, having come of age since the war and his family neutral 

* This curious fact appears for the first time, I believe, m the Clarendon State Papers, unless 
It IS any where mtimated in Carte s collection of the Ormond letters In tho former collection 
we find several allusions to it the first is in a letter from Rumbold, a roj alist eimssary, to 
Hyde, dated Dec 3 165S, p 421 from which I collect lord Fauconberg s share m this 
intngue , which is also confirmed by a letter of blordaunt to the king, in p 423 The lord 
Falconbndge protests that Cromwell is so remiss a person that he cannot play nis own game, 
much less another man’s, and is thereby discouraged from acting m busmess, havmg also 
many enenues who oppose his gaiiung either power or mterest m the army or mvil govern- 
ment, because they conceive his pnnciples contrary to theirs He says, Thurloe governs 
Cromwell, and St John and Pierrepomt govern Thurloe and therefore is not likely he will 
think nimself m danger till these tell him so, nor seek a diversion of it but by their councils ” 
Feb 10 I 0 S 9 These ill grounded hopes of Richard’s accession to their cause appear m several 
other letters, and even Hyde seems to have mven in to them, 434 454 , &c. Broderick, 
another active emissary of the royalists, fanaed that the three above mentioned would restore 
the kmg if they daied, 477 but this is quite unlikely 

* P 469 "nils was earned on through colonel Henry Cromwell, his cousin It is said that 
Richard had not courage to sign the letters t» Monk and his other fnends, which he after 
wards repented, 491 The mtngues stiU went op with him for p little longer Thi-j was m 
May, 1659 
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mintd at one time to proclaim the king at Dublin, from want of 
courage, or, as is more probable, of seriousness m what must have 
sei.in«I so unnatural an undertaking, submitted quietly to the vote of 
parliament that deprived him of the command of Ireland. 

The conspiracy, if indeed so general a concert for the restoration of 
ancient laws and liberties ought to have so equivocal an appellation, 
became npc in the summer of 1659 The royalists were to appear m 
arms m different quarters, several principal towns to be seized but as 
the moment grew nigh, the courage of most began to fail Twenty 
V ears of depression and continual failure mated the spirits of the 
cavaliers fhe shade of Cromwell seemed to hover and protect the 
wreck of his greatness Sir George Booth, almost alone, rose in 
Cheshire, every other scheme, intended to be executed simultaneously, 
fading tlirbugh the increased prudence of those concerned, or the 
precautions taken by the government on secret intelligence of the 
plots, and Booth, thus deserted, made less resistance to Lambert than 
perhaps was m his power (Clar State Papers, 552, 556, &c) This 
discomfiture, of course, damped the evpectations of the king's party 
The presbvtenans thought themselves ill-used by their new allies, 
though their own friends had been almost equ^y cautious* Sir 
Richard Wilhs, an old cavalier, and m all the secrets of their conspi- 
racy, was detected m being a spy both of Cromwell and of the new 
government, a discovery which s>ruck consternation into the party, 
who could hardly trust any one else with greater secunty * In a less 
favQunble posture of affairs, these untoward circumstances might have 
mined Charles's hope, they served, as it was, to make it evident that 
he must look to some more efficacious aid than a people’s good wishes 
for his restoration 

llie royalists in England, who had played so deep a stake on the 
king's account, were not unnaturally desirous that he should nsk some- 
thing in the game, and continually pressed that either he or one of his 
brotlicrs would land on the coast His standard would become a 
rallying-point for the wcll-aflectcd, and create such a demonstration of 
public scniiinmt as would overthrow the unstable government 

But Charles, not by nature of a chivalrous temper, shmnk from an 
enterprise which was certainly very hazardous, unless he could hav* 
obt lined a greater assistance of troops from the Low Countries than 
was to be hoped* He was as little inclined to permit the duke of 
York's engaging in it, on account of the differences that had existed 
between them, and his knowledge of an intrigue that was going for- 
ward in Enghnd, prmcip'ill> among thccuholics, but with the mis- 
chicvoua talents of the duke of Buckingham at its head, to set up the 


See also an emKmaucal 

“ u ^ Craaacll, 63^ . ubich ccr awl/ l.wts at hia unwa with the twi, , and Carte'* 
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duke instead of himself ‘ He gave, however, fair words to his party, 
and continued for some time on the French coast, as if waiting for his 
opportunity It was m great measure, as I suspect, to nd himself of 
this opportunity, that he set out on his long and very needless journey 
to the foot of the PjTenees, Thither the two monarchs of France and 
Spam, weaned ivith twenty years of hostihty ivithout a cause and 
without a purpose, had sent their ministers to conclude the celebrated 
treaty which bears the name of those mountains Charles had long 
cherished hopes that the first fruits of their reconciliation would be a 
joint armament to place him on the English throne many of his 
adherents almost despaired of any other means of restomtion. But 
Lewis de Haro was a timid statesman, and Mazarm a cunmng one 
there was httle to expect from their generosity, and the pnce of assist- 
ance might probably be such as none but desperate and unscrupulous 
exiles would offer, and the Enghsh nation would with unammous 
indignation reject. It was most fortunate for Charles that he con- 
tracted no pubhc engagement with these foreign powers, whose co- 
operation must either have failed of success, or have placed on his 
head a degraded and imstable crown. The full toleration of popery 
m England, its estafahshment m Ireland, its profession by the sovereign 
and his family, the surrender of Jamaica, Dunkirk, and probably the 
Norman islands, were conditions on which the people might have 
thought the restoration of the Stuart hne too dearly obtamed. 

It was a more desirable object for the king to bnng over, if possible, 
some of the leaders ot the commonwealth. Except Vane, accordingly, 
and the decided repubhcans, there was hardly any man of consequence 
whom his agents did not attempt, or, at least, from whom they did 
not entertain hopes. Three stood at this tune conspicuous abov e the 
rest, not all of them in abihty, but m apparent power of serving the 
royal cause by theu: defection, Fleetwooi^ Lamber^ and Monk. The 
first had discovered, as far as hisunderstandmgwas capable of perceiv- 
ing anythmg, that he had been the dupe of more crafty men m the cabals 
against Richard Cromwell, whose complete fall from power he had 
neither designed nor foreseen In pique and vexation, he listened to 
the overtures of the royalist agents, and sometimes, if we beheve 
their assertions, even promised to declare for the kmg* But his reso- 


* Clar Papers, 435 427 458 462 475 526 579 It is evidexit tliat the catholics had greater 

hopes duVe than from the iJiog aizd considered the fonncr a> already theu* own A 

rcmaikable letter of hloriey to Hyde, Apnl 24 X659 p 4:>3^ show» the suspiaons already 
eoteitamed. ofhim by the wnCer m ^int of religion and H\ de is plainl> not free from appre* 
hcnaon that he xmgh favour the scheme ot supplanting his brother The intngue might i:m\e 
gone a great Vi'ay, though we may not thinh it probable that their alarm maimed the danger 

‘Let me tell >ou,” sa>s sir Antony Ashley Cooper in a letter to Hyde, “ that Wildman i^ as 
an enein> now to the king as he was before a seeming fnend yet not upon the account 
of a commonwealth I for his ambinon meets with e>eryda> repuLrCS and afi^nts &oin 
party but upon a finer spun design of scttmgop the interes^t of the duke of YbiL against the 
king m which design I fear >ou wiU find confederated the duke of Bucks, who perhaps may 
draw away with him lord Famajc, the pre:>bytenan5, levelleis, and many catholics. I am apt 
to t hip k the5>e things are not transacted without the pnvity of the queen and I pra> God that 
they have not an lii mduence upon > our afioirs in France-** 475 Buckingham was sonnised 
to hi\e been formerly recondled to the church of Borne- 427 Some supposed that he, with 
his fnend Wddman, were for a republic But such men are for nothing but the intrigue of 
the moment These projects of Buckingham to setup the duke ofYoik are hinted at in a 
pamphlet by Shaftesbury or one of his party wnttea about lOSo Somers Tracts, vm. 34a 

* H>de wnt*» to the duke of Ormond pray infona the lan^ thnt Heetikood 
great coofcssiaii of being converted, and of a r^olutwa to serve the king upon the first onnox* 
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btioss ^ere no” to berehed jpon, ror his jnfiusiicclucel/ topro.tf ^a- 
jideraLIe: thoaga hi5 po3* of i.c-aten^-t-geaer^ or tae aim^, 

and Ion'-' accustomed precedsrce, Efi cLtmnc-d a sort cf o'si^ssd cnedit 
tri£o-dh^s capacty. UmDcrt ^as of a very dure-^.t sj-amp*, 
ea^'-r eaterpnsinm aiabnious, but dectituteof tbe qualibes .ns^-^e 
if^cl or coafd^rce. Far from the ;;cak eaususm-m oi Fleetwood, 
b" 2 a«e Oifcacc bv dtSoIaiiing less -how of rdigjon than lae ti^psr oi 
h’Azny Tcauucd, srd s%U mcrcb. a curro-t s'^picion that ra secr^ 
fmtn .as talt of u'e cn^ch cf Rorrc, to ’.mca the paruahty of the 
cathoLcs * o -sards alia ga.e suppor^ (Id- 5^3 Carte’s ^tlers, a "5-^ 
The cafv./ urfetiercd amb Uon of Lambert reahercd .t not uuIkcI/ 
that, f-dxEg h:s own schemes of so-cre^gaS impracticable, he a cold 
maLs terms .“I'l *he h rg; and there -vere not 'r.-anarg those v^ho 
recommended irs latter to secure h.s sen-aces b> the ouer of marrjarg 
h’s daagoter b-t it does not appear tnat an,/ actual o ertures vere 
made on e ther s cc. 

There reirtamed one man of eminent nih'iJ/ reputation, in the 
command of a cons derab’e iT^-j’atcd army, to v.nom the rojzlkts 
anxious],, loo.'ed .nth alternate hop, and despondency, ifordds early 
connex ora Tere -.srith t^e img’s parts, among whom he had be^ 
defeated and uhen pncooer L/ Fa-dax at 2’>'amptwtch. ^ Yet even in 
Jms pmed of his ufe r.a had not escaped s-sp cons of disaitectiop, 
-Lch he eSaced by conCnuirg H prison till the tsrxni^ztlon cf the 
■war in Eng’ iod. H ; then accepted a commisYon from the paxliament 
to s-cr.e nguirst tre Irish; ard no a fab og e^'lirely into his new line of 
pchLcSf became %*trrdif aitacned to Cromrei!, ^ -ahom he was left 
m the nnutasy go.ermrenn or ra'her 'ice.ro^.aliv cf Sco land wh.ca 
he had reo-ced to SubjCcuon, and h.pt und.r /.-’th a s-'gorous hand. 
Charges had once, it is sa.d, atuuiptcd to seduce him b/ a letter from 
Co’cgnc, «n'ch he instantly transmitted to the protector,* Upon 
Oh.eFs deaJn, he wrote a er sens’ble letter to Richard Cr&in..cil, 
co'tainmg nij adii'se for the go emmert He recommends him to 
ebUun tne anecions c’ the mcdcrai" pTecb>tenan mi*'Icter3, who 
ha.e nu-cn mnuerce o.er the people, to summon to his house of 
lords tee ■aa-xt and most fa.ia^sl of tre old rob hty and some of the 
leading gtnL’y', to d m " :h the n j-nccrof sup.ncr ofneers in the army, 
D/ Uiro-iing e'.ei> two rcgimi-’ls mto ore, and to t'd.e inwO his co-incl 
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486 Plans and Dtsstintdation of General Monk 

as his chief ad\ isers Whitelpck, St John, lord Broghill, sir Richard 
'Onslow, Pierrepomt, and Thurloe^ The judiciousness of this advice 
IS the surest evidence of its sincenty, and must leaie no doubt on our 
minds that Monk was at that time very far from harbouring any 
thoughts of the king's restoration 

But when, through the force of circumstances and the deficiencies m 
the young protector's capacity, he saw the house of Cromivell for ever 
fallen, it was for Monk to consider what course he should follow, and 
by what means the nation was to be rescued from the state of anarchy 
that seemed to menace iL That very diflerent plans must have passed 
through his mind before he commenced his march from Scotland, it is 
easy to conjecture, but at what time his determination was finally 
taken, we cannot certainly pronounce^ It would be the most honour- 
able supposition to believe that he was sincere m those solemn protest- 
ations of adherence to the commonwealth which he poured forth, as 
well dunng his march as after his arnval in London , till discovenng, 
at length, the popular zeal for the king's restoration, he concurred in a 
change which it would have been absurd, and perhaps impracticable, 
to resist This however seems not easily reconcilable to Monk’s pro- 
ceedings in new-modelling his army, and confiding power, both in 
Scotland and England, to men of known intentions towards royalty , 
nor did his assurances of support to the repubhcan party become less 


* Thutloe, vu 387 Mont wrote about the same time against the eirl of Arg>le, -xs not 
a fncnd to the government, 584 Two years aficrwanls ho took axsay his life as being too 
much so 

^ If the account of his chaplain, Dr Puce, republished m hlascrcs’s Tracts, >ol 11 , be 
worthy of trust, Monk gave so much encouragement to his brother, a clercym-in, secretly 
despatched to Scotland by sir John Grcnvil,his relation, m June, 1650 as to have approved 
sir George Booth's insurrecuon, and to have been on the point of publishing a declaration in 
favour of it P 718 But this is flatly m contradicuon of what Clarendon asserts that the 
gencial not only sent away his brother with no hopes, but threatened to hang him if he came 
again on such an errand. And, in fact, if any ihmg so favourable as vvbat Price tells us liad 
occurred, the king could not fail to have known it Clar State Papers, 111 543 Ibis throus 
some suspicion on Prices subsequent narrative (so far as it professes to relate the generals 
intentions) so that 1 rely far less on it than on Monk’s own behaviour, which seems irrecon- 
cilable vvatJi his professions of repubhcan pnnciplcs It is however an obscure pomt of history, 
which mil easilj admit of diflerent opinions, and I may not improbably change mj own 

The storv told by Locke, on lord Shaftesbury s authoncy, that Monk had agreed with the 
I rench ambaivador to Cake on himself the government, wherein he was to have the support of 
Mararin and that hi« wife, h-avmg overheard what was going forward, sent notice to Sn-aftes 
bury, who was thus enaoled t^ frustrate the mtngne (Locke s Works, lu 456 ), seems to have 
been confirmed lately by Mr D Israe, ir an extract from the manusenp' memoirs of sir 
Tboznas Browne (Cunosittcs of Lucraiurc, N S val. is' bur x** lerme eo nei— 1 > resembling 
those of Locke, tluat it seems to be merely an echo Iris certain as we iiti Phillips s 
continuation of Baker’s Chronicle (ivntten in this part, by sir Ihomas rhirgcs, hlonks 
brother-in law), that I ourdeaux, the French ambassador, did make such overtures to tb 
general, who absolutely refused to enter upon them but, as Cbr„es admits, receiicd a visit 
from the ambassador on condition that he should propose nothing in relation to public milters 
I quote from Kennet s Register, S5 But according to my present impression, this 15 more 
likely to have been the foundation of Shaftesbury s siory who might leave heard from Mrs. 
Monk ibe atcumslance of the visit and conceived suspicions upon it, which be afterwards 
tamed mto proofs It was evadcnily not in Monks power to have usurped the govemmenr, 
after he had let the royalist inclinations of the people show themselves and he was bv no 
means of a rash cliaracier He must have taken his resolution when the “.ecludcd members 
were restored to the house, February 31 and this alleged inlnguc with Maiaim could 
hardly have b-en so early 

It may be added, that m one of ihe pamphlcis about the time of the exclusion bill, 
vmllen by Shaftesbury himself or one of his patty (Somers Tracts, vur 338 ) he is hinted to 
have pnnapallv brought about the restoration, ‘‘wnbout whose courage and dextenty some 
men, the most highly rewarded, had dauo ochenme chan they daL” But this still depends on 
bi* veracity 
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frequent or explicit at a time when e\cr> one must believe that he had 
tauLi his resolution, and even after he had 

kiner I incline therefore, upon the whole, to believe t nt J^ionU, not 
accustomed to respect the Rump parliament, and incapable, boUi b) his 
temperament and by the course of his life, of any enthusiasm for the 
name of liberty, had satisfied himself as to the expediency ol the kings 
restoration from the time that the Cromwells had sunk belon his 
power to assist them , though his projects were still subservient to his 
own security, which he was resolved not to forfeit by any premature 
declaration or unsuccessful enterprise. If the coalition of cavaliers 
and presbyterians, and the strong bent of the entire nation, had not 
convinced this wary dissembler that he could not fail of success, he 
would have continued true to Ins professions as the general of a com- 
monwealth, content with crushing his rival Lambert, and breaking that 
fanatical interest which he most disliked That he aimed at such a 
sovereignty as Cromwell had usurped has been the natural conjecture 
of many, Imt does not appear to me either warranted by any presump- 
tive evidence, or consonant to the good sense and phlegmatic temper 
of Monk. 

At the moment when, with a small but veteran army of 7000 mei^ 
he took up his quarters in London, it seemed to be within his arbitra 
ment which way the scale should preponderate. On one side were the 
wishes of the nation, but restrained by fear , on the other, established 
possession, maintained by the sword, but rendered precarious by dis- 
union and treachery It is certainly very possible that, by keeping 
close to the parliament. Monk might have retarded, at least for a 
considerable time, the great event which has immortahzcd him But 
It can hardly be said that the king's restoration was rather owing *to 
him th.an to the general sentiments of the nation, and almost the 
nccessilj of circumstances, which had already made every judicious 

E erson anticipate the sole termination of our civil discord which they 
ad prepared Whilelock, who, incapable of refusing compliance with 
the ruling power, had sat m the committee of safety established in 
October 1659 by tlic officers who had expelled the parliament, has 
recorded a curious anecdote, whence we may collect how httle was 
wanting to prevent Monk from being the great mover m the restora- 
tion He had for some tune, as appears by his journal, entertained a 
persuasion that the general meditated nothing but the king's return, to 
which he was doubtless himself well inclined, except from some appre- 
hension for the public interest, and some also for his own '1 his in- 
duced him to hue a pnvate conference witli rieetwood, whieh he 
enters ^ of the aend December 1659, wherein, after pointing out the 
probable designs of Monk, he urged him cither to take possession of 
the ] ower, and declare for a free parliament, in which he would have 

person to Breda, who 
‘ upon such terms as should be settled, 
nhnm propositions were intended as different methods of bnnginr/ 
m ^ "J- revolution, which he judged to be inevitable “ By this 
for nrt-’ ‘ Fleetwood might make tenns witli the king 

7n Xh fncnds.and of that cause, m a good 

measure, m which they had been engaged, but, if it were left to Monk 



4S8 The secluded Members return to their Seats 

they and all that had been done would be left to the danger of aestruc- 
tion Fleetwood then asked me, ‘ If I would be willing to go myself 
upon tins employment ?’ I answered, ‘ that I would go, if Fleetwood 
thought fit to send me ’ And after much other discourse to this effect, 
Fleetwood seemed fully satisfied to send me to the king, and desired 
me to go and prepare myself forthwith for the journey, and that in the 
mean time Fleetwood and his friends would prepare the instructions 
for me, so that I might begin my journey this evening or to-morrow 
morning early 

“ I going away from Fleetwood, met Vane, Desborough, and Berry 
in the next room, coming to speak with Fleetwood, who thereupon 
desired me to stay a httle, and I suspected what would be the issue 
of their consultation, and within a quarter of an hour Fleetwood came 
to me and m much passion said to me, ‘ I cannot do it, I cannot do it ’ 
I desired his reason why he could not do it He answered, ‘ Those 
gentlemen have remembered me, and it is true, that I am engaged not 
to do any such thing without my lord Lambert’s consent’ I replied, 

‘ that Lambert was at too great a distance to have his consent to this 
business, which must be instantly acted ’ Fleetwood again said, ‘ I 
cannot do it ivithout him.’ Then I said, ‘ You will rum yourself and 
j^our friends ’ He said, ‘ I cannot help it ’ Then I told him I must 
take my leave, and so we parted ” (Wliitelock, 690 ) 

Whatever might have been in the power of Monk, by adhering to 
his declarations of obedience to the parliament, it would have been too 
late for him, after consenting to the restoration of the secluded mem- 
bers to their seats on February ar 1660, to wuhstand the settlement 
which It seems incredible that he should not at that time have desired 
That he continued for at least six weeks afterwards, in a course of 
astonishing dissimulation, so as to deceive, m a great measure, almost 
all the royalists, who were distrusting his intentions at the very moment 
when he made his first and most pnvate tender of service to the king 
through sir John Grenville about the beginning of April, might at first 
seem rather to have proceeded from a sort of inability to shake off his 
inveterate reservedness, than from consummate prudence and discre- 
tion For any sudden nsings in the king’s favour, or an intngue in the 
council of state, might easily have brought about the restoration wth- 
out his concurrence, and, even as it was, the language held in the 
house of commons before their dissolution, the votes expunging all that 
appeared on their journals against the regM government and the house 
of lords,’ and, above all, the course of the elections for the new parlia- 
ment, made it sufficiently evident that the general had delayed his 
assurances of loyalty till they had lost a part of their value It is 

1 The engagement ^^•as repeated Mar 13 This was itself tantamount to a declaration m 
favour of the kmg though perhaps the previous order of Mar 5 , that the solemn league and 
cot enant should be read in churches, avas still more so Prynne was the first w ho had the 
W Iness to speak for the king, declaring his opinion that the parliament was dissolved by the 
de th of Charles the First he was supported by one or tw o more Clar Papers, 696 Thurloe, 
vu 854 Carte s Letters, II 312 Pryime wrote a pamphlet advising the peers to meet aiid 
issue writs for a new parluiment, according to the provisions of the triennial act which ni 
fact ivas no bad expedient Somers Tracts, vi 534 

A speech of sir Harbottlc Gnmsion before the close of the parliament, Mar 1660, is more 
explicit for the king’s restoration than any thing 1 have seen elsewhere and as I do not know 
that It has been pnntcd, I will give an extract from the Harleian MS 1376 

He urges It as necessary to be done by them, and not left for the next parliament who all 
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howe\er a full explanation of I^IonJc’s public conduct, that ^ 
secure of the arm?, chiefly imbued wth fanatu^ principles and b^ng 
an inveterate hatred towards the name of Charles Stuart A 
pondent of the king wntas to him on the 28th of Mmch 
not yet in a state to hear your name publicly 

71 1 ) In the beginning of that month, many of the ofncers, mstigated 
bv Hasleng njad his fnends, had protested to Monk against the pro- 
ceedings of the house, insisting that they should abjure the king mo 
house of lords. He repressed their mutinous spint, and bade them 
obey the parliament, as he should do (Id 696 ) Hence he redoubled 
his protestations of abhorrence of monarchy, and seemed for seieral 
•necks, in extenor demonstrations, rather the grand impediment to the 
king’s restoration, than the one person who was ^to have the credit of 
it^ Meanwhile he silently proceeded m displacing the officers whom 
he could least trust, and disposing the regiments near to the metropolis, 
or at a distance, according to his knowledge of their tempers, the 
parliament having gi% en him a commission as lord general of all the 

men believed 7ould restore bim ‘*Xhis is so true tind so well understood, thnt wc oil believe 
tlini whatsoeTcr our thoughts are this will be the opinion of the succeeding parliament, whose 
concerns as well as a^ecuons will mate them active for his mtroduct on And I appeal then 
to > our own judgments whether it is Hely that those persons, as to their particular mtercst 
more unconcerned, and probahlj less knowmg in the ailairs of the nation, can or w ould obtain 
for any those terms or articles as we are yet m a capaaty to procure both for them and us. I 
must confess sincerely that it would be as strange to me as a miracle, did I not know that God 
infatuates whom ts designs to destroy, that we can sec the long’s return so unavoidable, and 
yet to be more studious of semng him, or at least ourselves, m the managing of his recall 
“Tlie general, that noble personage to whom under God we do and must owe all the advan 
lagts of OUT past and future changes, will be as far from opposing us in the design, as the 
design IS removed from the disadvantage of the nation. He himself is, I am conhdent, of the 
same opimon ard if he has not yet given notice of it to the house, it is not that he docs not 
loob upon It as the best expedient but he only forbears to oppose it, that he might not 
seem to necessitate us, and by an over early discovery of his own judgment be thought to tahe 
from us the freedom of ours ’ 

In another place he saj-s, " That the recalhng of cur lung m this only way (for composure 
of affairs), is already grown alraa> as vasibic as true and, were it bat confessed of all of 
whom It is beheved, I should quietly hear from the greatest part of this house what now it 
hears alone from me. Had we as bttle reason to fear as we have too much, that if we bring 
not in the lung, he either already is, or shortly may be, m a capaaty of conung in unsent for 
^thinlcs the veiy knowledge of his right were enough to keep just persons, such as we would 
be tmneerred to be, from bemg accessary to his longer absence We are already, and but 
justly, reported to have been the occasion of our prince’s banuJunent, we may then, with 
reason and equal truth, for aught I know be thought to have been the contrivers of it unless 
we endeavour the contrary, by not suffenog the mischief to conUnue longer which is in our 
power to remoie” 

SuiJi passage as these, and the general tenor of public speeches, sermons, and pamphlets 
in toe spmgof 1660, show how httle Monk can be said to have restored Charles II , except 
*°i^^ "t.' ““ I"^*^ in prev enung it so long as he might hav e done. 

Id 073 etpost He wrote a letter (Jan ar ) to the gentry of Devon, who had petitlcned the 
speaker for toe rc-admission of the secluded members, objecting to that measure as Iikelv to 
o^g m monarchy, very judicious, and with an air of sincerity that might deceive any one and 
mter toe restoration of these secluded members, he made a speech to them (Feb at), strongly 
gainst monarchy Md that so ingemously, upon such good reasons, so much without invcc- 
me or ^tiasm, ^ the professional hypoentes, who were used to their own tone of impos- 
tv his. CromweU was a mere bungler to him. See these m Hamss 

,*9- Mmers Tracts, vi 551 It cannot be wondered at that the royahsts were 
at Monk s belmviour They published abusive pamphlets against hua tn Feb , 
hoSs ^ Register, p 53 gives quolanous mereaslic was the common 

011^ hu^lf "“1 ? ' of all men, as a traitor more detestable than 

dm J manned the atirens’ hands, yet never look away the doors of 

those of^Hvde^imv^ Jettera of Mordaunt and Brodcncl^ toHjde, and 

liU the 00 sort of confidence in hlonk 

more rasiaht mtn tof ^ongh Baiwa«, another of his correspondents, seems to have had 

a ^ 800 Sjix), viho had ^pressed himself to 

» M wruer, probably aobery, fuUy >a favour of toe lung, before March 19 
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February, two days after the return of the secluded members, consisted 
principally of this party And there can, I conceive, be no question 
that if Monk had continued his neutrality to the last, they would, in 
conjunction with the new parliament, have sent over propositions for 
the king's acceptance Meetings were held of the chief presbyterian 
lords, Manchester, Northumlierland, Bedford, Saye, with Pierrepomt 
(who, finding it too late to prevent the king's return, endeavoured to 
render it as little dangerous as possible), Hollis, Annesley, sir William 
Waller, Lewis, and other leaders of that party Monk sometimes at- 
tended on these occasions, and always urged the most ngid limitations * 
His sincerity in this was the less suspected, that his wife, to whom he 
was notonously submissive, was entirely presbyterian, though a fnend 
to the king, and his own preference of that sect had always been 
declared in a more consistent and unequivocal manner than was usual 
to his dark temper 

These projected limitations, which but a few weeks before Charles 
would have thankfully accepted, seemed now intolerable , so rapidly 
do men learn, in the course of prosperous fortune, to scorn what they 
just before hardly presumed to expect. Those seemed his friends, not 
who desired to restore him, but who would do so at the least sacrifice 
of his power and pnde Several of the council, and others in high 
posts, sent word that they would resist the imposition of unreasonable 
tenns ® Monk himself redeemed his ambiguous and dilatory behaviour, 
by taking the restoration, as it were, out of the hands of the council, 
and suggesting the judicious scheme of anticipating their proposals by 
the king’s letter to the two houses of parliament For this purpose he 
had managed, with all liis dissembling pretences of commonwealth 
principles, or, when he was (as it were) compelled to lay them aside, 
of insisting on rigorous limitations, to prevent any overtures from the 
council, who were almost entirely presbyterian, before the meeting of 
parliament, which would have considerably embarrassed the king’s 
affairs ® The elections meantime had taken a course which the faction 

•' with many of whom I have »poken, pretend that, should the Icino come in upon any such 
insurrection, abetted oy those of his own party, he would be more absolute than his father ivas 
in the height of his prerogative Stay therefore, say they, till we are ready our numbers so 
added will abundantly recompense the delay, rendenng what is now extremely doubtful 
morally certain, and establishing his throne upon the true basis, liberty and property ” July 
16 1659 Clar State Papers, 537 

^ Clar Hist of Rebellion, vii. 440 State Papers, 705 vag ‘There is so insolent a spirit 
among some of the nobility,” says Clarendon about the middle of Feb ‘ that I really fear it 
will turn to an aristocracy Monk inclining that way too My opinion is clear that the king 
ought not to part with the church, crown, orfnenus lands, lest he make my lord of Northum* 
berland his equal, nay, perhaps his superior ’ P 63o 

* Downing, the minister at the Hague, was one of these His overtures to the king were as 
early as Monk’s, at the begmmng of Apnl , he declared his ivish to see his majesty restored 
on good terms, though many were desirous to make him a doge of Venice Carte s Letters, 

11 320 See also a remarkable letter of the king to Monk Idated May 21 but I suspect he 
used the new style, therefore read Slay ii ), intimating what a service it would be to prevent 
the imposition of any terms Clar 745 And another from him to Momce of the same tenor, 
May 20 (N S ) i6to, and hinting that his majesty’s fnends in the house had comphed with 
the general m all things, according to the kings directions, departing from them own sense, 
and restraining themselves from pursuing what they thought most for lus service 'Thurloo, 
vii 912 This perhaps referred to the inderanit'f and other provisions then pending in the 
commons, or rather the delay of a few days before the delivery of sir J Grenvil’s message 

* “ Monk came this day (about the first week of Apnl) to the council, and assured them 
that, notwithstanding all the appearance of a general desire of kmgly government, yet it was 
in no wise his sense, and that he would spend the last drop of his blood to maintain the con 
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now in oowei by no means regarded with satisfaction. Though the 
late house of commons had passed a resolution, that no person who 
hadSsted m any war against the parliament since 1642, unless he 
should since have manifested his good affection towards it, should be 
capable of being elected, yet this, even if it had been 
was not, by the people, would have been a feeble barrier against the 
royalist party, composed m a great measure of young naen, who had 
grown up under the commonwealth, and of those who, living m tht 
parliamentary counties during the civil war, had pid a reluctant 
obedience to its power 1 The tide ran so strongly for the king^s fneni^, 
that it was as much as the presbytenans could effect, with the weigm 
of government in their hands, to obtain about an equality of strength 
with the cavdiers m the convention parliament’ 

It has been a frequent reproach to the conductors of this great revo- 
lution, that the king was restored without those terms and lirnitations 
which might secure the nation against his abuse of their confidence , 
and this, not only by contemporanes who had suffered by the pohtical 
and religious changes consequent on the restoration, or those who, in 
after times, have written with some prepossession against the English 
church and constitutional monarchy, but by the most temperate and 
reasonable men , so that it has become almost regular to cast on the 
convention parliament, and more especially on Monk, the imputation 
of having abandoned public hberty, and brought on, by their incon- 
siderate loyalty, or self-interested treachery, the misgovemment of the 
two last Stuarts, and the necessity of their ultimate expulsion- But as 
this IS a very material part of our history, and those who pronounce upon 
It have not always a very distinct notion either of what was or what 
could have been done, it may be worth while to consider the matter 
somewhat more analytically , confining myself, it is to be observed, 
in the present chapter, to what took place before the king's personal 
assumption of the government on the 29th of May, 1660 The sub- 


tnry” Extract of a letter from Thurloe to Downing Carte’s Letters, u 322 “The council 
of state are utterly ignorant of Monk's treating wth the king and surely, as the present tem- 
per of the council of state is now, and may possibly be also of the parliament, fay reason of the 
presbytenan mfluence upon both, I should think the first chapman will not be the worst, who 
perhaps will not offer so good a rate in conjunction with the companj , as he may give t< 
engro^ the commodity ” Clar, 722 April 6 This sentence is a clue to all the intngue It 
IS said soon afterwards (p 726 , Apnl ii ) that the presbytenans were much troubled at the 
course of the elections, which made some of the counal of state again address themselves to 
Monk for his consent to propositions they would send to the king , but he absolutely refused 
;md ^id he would leave all to a free parliament, as he had promised the nation Yet, though 
the elections went as well as the royalists could reasonably expect, Hyde was dissatisfied that 
we lung was not r^tored without the intervention of the new parhament , and this may have 
been one reason of his spleen against Monk P 726 731 

, proposed resolution, that those who had been on the king’s side, or ilitir sons, should 
^xr"' was lost by 93 to 56, the last effort of the cxpmng Rump 

if ^^“ch The electors did not think themselves bound by this arbitrary exclusion 

f'.i? from parliament several of whom (though not perhaps a great number within 
^ resolution) were returned Massey, however, havmg gone down to stand for 
vho Tlmloe, 887 Cla^ndon, 

It GkSJtl? hv S superstition had fancied that any thing done 

people. ^ lassey for the king^s service would make a powerful impression on the 

s leuer of public sentiment, that, though Monk himself wrote a 

Dowerful thathisfn^^c°H 'Hiurloe, the cavalier party was so 

produce th, letter, Ust it should be treated with neglea 
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forces m the three kingdoms (Clar 699 705 Thurloe, vn 860 S70 ) 
The commissioners appointed by parliament for raising the militia in 
each county were chiefly gentlemen of the presbytenan party, and 
there seemed likely to be such a considerable force under their orders 
as might rescue the nation from its ignominious servitude to the army 
In fact, some of the royalists expected that the great question would 
not be carried without an appeal to the sword ^ The delay of Monk 
in privately assuring the king of his fidelity is still not easy to be 
explained, but may have proceeded from a want of confidence in 
Charles’s secrecy, or that of his counsellors It must be admitted that 
lord Clarendon, who has written with some minuteness and accuracy 
this important part of his history, has more than insinuated (especially 
as we now read his genuine language, which the ill faith of his original 
editors had shamefully garbled) that Monk entertained no purposes m 
the king’s favour till the last moment, but a manifest prejudice that 
shows Itself in all his writings against the general, deri\ ed partly from 
offence at his extreme reserve and caution during this period, partly 
from personal resentment of Monk’s behaviour at the time of his own 
impeachment, greatly takes off from the weight of the noble histonan’s 
judgment® 

The months of March and April, 1660, were a penod of extreme 
inquietude, during which every one spoke of the king’s restoration as 
imminent, yet none could distinctly perceive by what means it would 
be effected, and much less how the difficulties of such a settlement 
could be overcome ® As the moment approached, men turned their 
attention more to the obstacles and dangers that lay in their way 
The restoration of a banished family, concerning whom they knew 

^ A correspondent of Ormond writes, Mar i6 ''This nieht the fatal long parliament hath 
dissolved itself All this appears well but I behev<* we shall not be settled upon our anaent 
foundations without a war, for which all prepare vi*'orousIy and openly Carte’s Letters n 
^13 It appears also from a letter of hlassey to H de, that a rising m different counties was 
intended Thurloe, 854 

* After giving the substance of Monk’s speech to fie house, recommending a new parliament 
but insistmg on commonwealth principles, Clarendon goes on "There was no dissimulation 
in this, in order to cover and conceal his good intentions to the king , for without doubt he had 
not to this hour entertained any purpose or thought to serve him, but was really of the opinion 
he expressed m his paper, that it was a work impossible and desired nothing but that he 
ought see a commonwealth established on such a model as Holland was, where he had been 
bred, and that himself might enjoy the authority and place which the pnuce of Orange pos- 
sessed m that government ” 

* The Clarendon and Thurloe Papers are full of more proofs of this than can be quoted, and 
are very amusing to read, as a perpetually shifting picture of hopes and fears, and conjectures 
right or \vrong Pepys’s Diary also, in these two months, stnkingly shows the prevailing 
uncertainty as to Monk’s intentions as well as the general desire of having the king brought 
in It seems plain, that if he had delayed a very little longer, he uould have lost the whole 
credit of therestoration* All parties began to crowd mivith addresses to the kingmthe first part 
of April before Monk was known to have declared himself 1 hurloc, among others, was full 
of his offers, though evidently anxious to find out whether the kmg had an interest with Monk, 
n 8^8 The royaiists had long entertained hopes, from time to time, of this deep politician 
but it is certain he never wished well to their cause, and with St John and Pierrepomt, had 
been most zealous, to the last moment that it seemed practicable, against the restoration 
There had been, so late as Feb 1660, or even afterwards, a strange plan of setting up again 
Richard Cromwell, wherein not only these three, but Montague, J ones, and others, were thought 
Co be concerned, erroneously no doubt as to Montague CJar State Papers, 653 Carte a 
Letters, u aia 3^9 One of the greatest reasons they alleged, was, that the king’s party, 
consisung altogether of indigent men, will become powerful by little and httle to force the king, 
whatever be his own disposition, to break any engagement he can now make and, since the 
nation is bent on a single person, none will combine all mterests so well as Richard ” This 
made Monk, it is said, jealous of St John, and he was chosen at Cambndge to exclude him 
In a letter of Thurloe to Dowmng at the Hague, Apnl 6 , he sayi, " that many of the presby 
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little, and what they knew not entirely to their 

perhaps revengeful followers, the returning ascendancy of a distressed 
?aS.,who had sustained losses that could not be repaired vw thou 
fresh chan'^es of property, injunes that could not be atoned 
fresh seventies, the conflicting pretensions of ® 

to release its claim, the other to yield its possession, the unsettled 
dissensions between the crown and parliament, 

civil war and usurpation, all seemed pregnant with such difficulties 
that prudent men could hardly look forward to the impending revolu- 
tion without some hesitation and anxiety ^ Hence Pie^epoint, one of 
the wisest statesmen m England, though not so implicated in past 
transactions as to have much to fear, seems never to have overcome 
his repugnance to the recall of the king , and I am by no means con- 
vinced that the sloivness of Monk himself was not in some measure 
owing to his sense of the embarrassments that might attend that evenb 
The presbytenans, generally speaking, had always been on their guard 
against an unconditional restoration They felt much more of hatred 
to the prevaihng power than of attachment to the house of Stuart , and 
had no disposition to relinquish, either as to church or state govern- 
ment, those principles for which they had fought against Charles the 
First Hence they began, from the very time that they entered into 
the coalition, that is, the spnng and summer of 1659, to talk of the 
treaty of Newport, as if all that had passed since their vote of sth 
December 1648, that the king’s concessions were a sufficient ground 
whereon to proceed to the settlement of the kingdom, had been like an 
hideous dream, from which they had awakened to proceed exactly in 
their former course ^ The council of state, appointed on the 23d of 


tenons ore alarmed at the prospect, and thinking how to keep the king out without joining the 
sectanes ” vii 887 This could hardly be achieved but by setung up Richard Yet that, as 
IS truly said m one of the letters quoted, was ndiculous. None were so conspicuous and intre- 
pid on the king’s side as the presbytenan ministers Reynolds preached before the lord mayor, 
Feb 28 , with manifest allusion to the restoration Gauden (who maybe reckoned on that 
side, as conforming to it,) on the same day much more explicity Rennet’s Register, 6g 
Sharp says, in a letter to a correspondent in Scotland, that he. Ash, and Calamy, had a long 
coniersation with Honk, JIar ii , “ and convmced him a commonwealth was impracticable, 
and to our sense sent him off that sense he hath hitherto mamtained, and came from lum as 
being satisfied of the necessity of dissolving this house, and calling a new parliament ” Id 
p 81 Baxter thinks the presbytenan ministers, together with Clarges and Momce, turned 
Monk’s resolution, and induced him to declare for the king Life, p 2 Tins is a very plau- 
sible conjecture, though I mchne to think Monk more disposed that way by his on n judgment 
or his wife’s But she was infiuenced by the presbytenan clergy They evidently deserved of 
Charles what they did not meet with 

1 The royalists began too soon ivith threatenmg speeches, which well nigh frustrated their 
object Id 721,722 727 Carte’s Letters, 318 Thurloe, 887 One Dr Gnffith published 
a little book vindicating the late king in lus war against the parliament, for which the ni'mg 
party were bj no means npe and, having justified it before the council, was committed to the 
Uate house early in Apnl Id. ibid These imprudences occasioned the king^s declaration 
irom Breda, Somers Tracts, vi 562 Another ako was published, April 25 1660, signed by 
Mveral peers, knights, divmes, &c , of the royalist party, disclaiming ^ pnvate passions and 
i^entments Rennets Register, 120 Clar vu 471 But these publicprofessions were we^ 
a iS^’mi a" ‘^“"■,®"SV’?Suage See Baxter, 217 Marchmont Needham, m 

1, “ answer to an artful pamphlet asenoed to 

^ted *" Maseres’sTracts,“The Interest of England 

tions of ^ other partiw, especially the presbytenans, with representa- 

° ‘‘“t of the king HarAs’s Cha!rles, II 268 

oemet^ llv m “““hS llus party to revive the treaty of the Isle of Wight occur 

aK^ m Clarendon Papers, and m those published by Carte 1 he long’s 

fw his accetidnir nothing better and were, generally spealung,.much 

for his accepfing the proposiuons 1 he presbytenan lords,” say* ar Alien Brodick to Hyde, 



494 The gi:at political Error of Charleys reign 

sequent proceedings of the convention parliament fall within anothey 
period 

We may remark, in the first place, that the unconditional restoration 
of Charles the Second is sometimes spoken of in too hyperbolical 
language, as if he had come in as a sort of conqueror, with the laws 
and liberties of the people at his discretion Yet he was lestored to 
nothing but the bounded prerogatives of a king of England , bounded 
by every ancient and modem statute, including those of the long par- 
liament, which had been enacted for the subjects’ security If it be 
true, as I ha\ e elsewhere observed, that the long parliament, m the year 
1641, had established, in its most essential parts, our existing consti- 
tution, it can hardly be maintained that fresh limitations and additional 
securities were absolutely indispensable, befoie the most fundamental 
of all Its principles, the government by king, lords, and commons, 
could be permitted to take its regular course Those who so vehe- 
mently reprobate the want of conditions at the restoration would do 
well to point out what conditions should have been imposed, and what 
mischiefs they can piobably trace from their omission * They should 
be able also to prove that, in the circumstances of the time, it was 
quite as feasible and convenient to make certain secure and obligatory 
provisions the terms of the king’s restoration, as seems to be taken for 
granted 

The chief presbytenans appear to have considered the treaty of 
Newport, if not as fit to be renewed m every article, yet at least as the 
basis of the compact into which they were to enter with Charles ” But 
were the concessions wrested in his treaty from his father, in the houi 
of penl and necessity, fit to become the permanent rules of the 
English constitution ? Turn to the articles prescribed by the long 
parliament in that negotiation Not to mention the establishment of 
a rigorous presbytery in the church, they had insisted on the exclusive 
command of all foices by land and sea for twenty years, with the sole 
power of levying and expending the monies necessary for their 
support , on the nomination of the piincipal officers of state, and of 
the judges during the same period, and on the exclusion of the king’s 
adherents from all trust or political power Admit even that the 
insincenty and arbitrary principles of Charles the First had rendered 
necessary such extraordinary precautions, was it to be supposed that 
the executive power should not reveit to his successor? Better it 
were, beyond comparison, to maintain the peipetual exclusion of his 
family, than to mock them with such a titular crown, the certain cause 
of discontent and intngue, and to mingle premature distrust with their 
professions of affection There was undoubtedly much to apprehend 
from the king’s restoration , but it might be expected, that a steady 
regard for public liberty m the parliament and the nation would 
obviate that danger without any momentous change of the constitu- 

• “To the ijog’s coming m without conditions may be well imputed all the errors of his 
reign " Thus says Burnet. The great political error if so it should be termed, of his reign 
was a conspiracy with the king of France, and some wicked advisers at home, to subvert the 
religion and liberty of his subjects and it is difficu't to perceive by what conditions this secret 
intrigue could have been prevented 

* Clat Papers, p 729 They resolved to send the articles of that treaty to the king leariiic 

•ut tlie preface Thiv was about the middle of April ’ *■ 
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tion or that if such a sentiment should prove unhappily too weak, no 
guarantees of treaties or statutes would afford a genuine security 
^ If hSver; we were to be convinced that the restoration was 
effected without a sufficient safeguard against the future abuses of 
royal power, we must stiU aUow, on lookmg attentively at the circum- 
st^ces, that there were very great difficulties m the way of any stipu- 
lations for that purpose It must be evident, that any formal treaty 
between Charles and the English government, as it stood in Apnl, 
1660, was inconsistent with their common principle That govern- 
ment was, by its own declarations, only de facto, only temporary , the 
return of the secluded members to their seats, and the votes they 
subsequently passed, held forth to the people that every thing done 
since the force put on the house in December, 1648, was by an usurpa- 
tion , the restoration of the ancient monarchy was implied in all recent 
meas’ures, and was considered as out of all doubt by the whole kingdom 
But between a king of England and his subjects no treaty, as such, 
coidd be binding , there was no possibility of entenng into stipulations 
ivith Charles, though in exile, to which a court of justice would pay 
the slightest attention, except by means of acts of parhamenL It was 
doubtless possible that the council of state might have entered into a 
secret agreement with him on certain terms, to be incorporated after- 
wards into biUs, as at the treaty of Newport But at that treaty his 
father, though in prison, was the acknowledged sovereign of England , 
and It IS manifest that the king’s recognition must precede the enact- 
ment of any law It is equally obvious that the contracting parties 
would no longer be the same, and that the conditions that seemed 
indispensable to the council of state might not meet with the appro- 
bation of parliament It might occur to an impatient people, that the 
former were not invested with such legal or permanent authority as 
could give them any pretext for bargaining with the king, even in behalf 
of pubhc liberty 

But, if the council of state, or even the parliament on its first meet- 
ing, had resolved to tender any hard propositions to the king, as the 
terms, if not of his recogmtion, yet of his being permitted to exercise the 
royal functions, was there not a possibility that he might demur about 
their acceptance, that a negotiation might ensue to procure some abate- 
ment, that in the interchange of couriers between London and Brus- 
sels, some weeks at least might be whiled away ? Clarendon, we are 
sure, mflexible and uncompromising as to his master’s honour, would 
have dissuaded such enormous sacrifices as had been exacted from the 
late long And dunng this delay, while no legal authority would 
have subsisted, so that no officer could have collected the taxes or 
executed process ivithout liabihty to punishment, in what a precanous 
smte would the parliament have stood ' On the one hand, the nation 
almost maddened with the intoxication of reviving loyalty, and rather 
prone to cast at the king’s feet the pnvileges and liberties it possessed, 
secunty for them, might insist upon his imme- 
^te return, and impair the authonty of parliament On the other hand 

of Stuart, and suUenly 

resisting the hypocnsy that had deluded them, though they knew no 
longer where to seek a leader, were accessible to the funous common- 
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wealth’s men, who, rushmg as it were with lighted torches along their 
ranks, endeavoured to rekindle a fanaticism that had not quite con- 
sumed Its fueL (Life of Clarendon, p lo ) The escape of Lambert 
from the Tower had struck a panic into all the kingdom , some such 
accident might again furnish a rallying point for the disaffected, and 
plunge the country into an unfathomable abyss of confusion Hence 
the motion of sir Matthew Hale, m the convention parliament, to 
appoint a committee, who should draw up propositions to be sent over 
for the king’s acceptance, does not appear to me well timed and expe- 
dient , nor can I censure Monk for having objected to it ' The busi- 
ness in hand required greater dispatch If the king’s restoration was 
an essential blessing, it was not to be thrown away in the debates of a 
committee A wary, scrupulous, conscientious English lawyer, like 
sir Matthew Hale, is always wanting m the rapidity and decision 
necessary for revolutions, though he may be highly useful in preventing 
them from going too far 

It IS, I confess, more probable that the king would have accepted 
almost any conditions tendered to him , such at least would have been 
the advice of most of his counsellors , and his own conduct m Scot- 
land was sufficient to show how little any sense of honour or dignity 
would have stood m his way But on what grounds did his English 
friends, nay, some of the presbytenans themselves, advise his submis- 
siofi to the dictates of that party ? It was in the expectation that the 
next free, parliament, summoned by his own writ, would undo all this 
work of stipulation, and restore him to an unfettered prerogative And 
this expectation there was every ground, from the temper of the nation, 
to entertain Unless the convention parliament had bargained for its 
own perpetuity, or the pnvy council had been made immovable, or a mili- 
tary force, independent of the crown, had been kept up to overawe the 
people, — all of them most unconstitutional and abominable usurpations, 
— there was no possibility of maintaining the conditions, whatever they 
might have been, from the want of which so much mischief is fancied 
to have sprung Evils did take place, dangers did anse, the liberties 
of England were once more impaired , but these are far less to be 
ascribed to the actors in the restoration, than to the next parliament, 
and to the nation who chose it 

I must once more request the reader to take notice, that I am not 
here concerned with the proceedings of the convention parhament after 
the king’s return to England, which, m some respects appear to me cen- 
surable , but discussing the question, whether they were guilty of any 
fault in not tendering bills of limitation on the prerogative, as prelimi- 
conditions of his restoration to the exercise of his lawful authority 
AjI it will be found, upon a review of what took place in that mter- 
regnum from their meeting together on the 25th of Apnl, 1660, to 
Charles’s arrival in London on the 29th of May, that they were less 
unmindful than has been sometimes supposed of provisions to secure 
the kingdom against the perils which had seemed to threaten it in the 
restoration. 

» “This,” says Burnet somewhat invidiously, “ was the great service that Monk did for as 
to the restorauon itself, the ude ran so strong, that he only went into it dexterously enoucb 
V» get much praise and great rewards ” P 133 ^ ® 
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On the 2i:th .of Apnl, the commons met and elected Grimslon, a 
moderate presbyterian, as their speaker, somewhat against the secret 
wish of the cavaliers, who, elated by their success m the elections, 
were beginning to aim at siiperionty, and to show a jealousy of their 
late allies' On the same day, the doors of the house of lords rvere 
found open , and ten peers, all of whom had sat m 164S, took their 
places as if nothing more than a common adjournment had passed in 
the interval 2 There was, however, a very delicate and cmbai rasing 
question, that had been much discussed m their private meetings The 
object of these, as I have mentioned, was to impose terms on the king, 
and maintain the presb> terian ascendanc) . But the peers of this party 
were far fiom numerous, and must be out-voted, if all the other lawful 
members of the house should be admitted to then pnvileges Of these 
there were three classes The first was of the peers who had come to 
their titles since the commencement of the civil war, and whom there 
was no colour of justice, nor any v ote of the house to evclude To some 
of these accordingly they caused letters to be directed , and the others 
took their scats without objection on the 26th and 27th of April, on the 
latter of which days thirty-eight peers were present (Clar St Pap , 
784. Lords’ Joums ) The second class w-as of those who had joined 
Charles the First, and had been excluded from sitting m the house by 
votes of the long parliament These it had been m contemplation 
among the presbyterian junto to keep out , but the glaring inconsis- 
tency of such a measure wath the popular sentiment, and the strength 
that the first class had given to the royalist interest among the aristo- 
cracy, prevented them from insisting on it A third class consisted of 
those who had been created since the great seal was taken to York in 
1642 , some by the late king, others by the present in exile , and these, 
according to the fundamental principle of the parliamentaiy side, were 
incapable of sitting in the house It was probably one of the condi- 
tions on which some meant to insist, conformably to the articles of the 
treaty of Newport, that the new peers should be perpetually incapable , 
or even that none should m future have the right of voting, without the 
concurrence of both houses of parliament An order was made there- 
fore on May 4, that no lords created since 1(342 should sit This was 
vacated by a subsequent resolution of May 31 
A message was sent down to the commons on April 27 , desiring a 
conference on the great affairs of the kingdom This was the fiisl 
time that woid had been used for more than eleven years But the 
commons, in returning an answer to this message, still employed the 
word nation It was determined that the confeience should take pi ice 
on the ensuing Tuesday, the first of May > In this conference, there 

by p.crr^iwmt, and condiicUd to tha chair by him, Monk, and 
infi J Lavahers complained that ihii was done before the\ came 

mw the house, and that he partial Mordannt to H> dc, Annl 07 Clar St PapeJs 734 

lords Save Nortliumbcrland, Lincoln, Denbigh, aiid'^SuirJlt*. 

» ‘ulk .i, 1 ’ Lords- Jouras , Apnl as 

was defen^d t.n "* commons to call m the king but it 

somethiiiK vnll be dene m'fi-^ * fnends consent, and then it is generally believed 

party amonsr .ni-i" '1^ 1 calhim in of the king is now not doubted but there is a 
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can be no doubt that the question of further securities against the 
power of the crown would have been discussed But Monk, whetlier 
from conviction of their inexpediencc, or to atone for his ambiguous 
lelay, had determined to prevent any encroachment on the prerogative 
He caused the king’s letter to the council of state, and to the two 
houses of parliament, to be delivered on that very day A burst of 
enthusiastic joy testified their long repressed wishes , and when the 
conference took place, the earl of Manchester was instructed to let the 
commons know that the lords do own and declare that, according to 
the ancient and fundamental laws of this kingdom, the government is 
and ought to be by king, lords, and commons On the same day, the 
commons resolved to agree in this vote , and appointed a committee 
to report what pretended acts and ordinances were inconsistent with it 
(Lords’ and Com Journ Pail Hist iv 24.) 

It IS however so far from being true that this convention gave itself 
up to a blind confidence in the king, that their journals during the 
month of May bear witness to a considerable activity in fuithering 
provisions, which the circumstances appeared to require They 
appointed a committee, on May 3rd, to consider of the king's letter and 
declaration, both holding forth, it will be remembered, all promises of 
indemnity, and every thing that could tranquillize apprehension, and to 
propose bills accordingly, especially for taking away military tenures 
One bill was brought into the house, to secure lands purchased from 
the trustees of the late parliament , another, to establish ministeis 
already settled in benefices , a third, for a general indemnity, a fouith, 
to take away tenures m chivalry and wardship , a fifth, to make void all 
grants of honour or estate, made by the late or present king since May 
1642 Finally, on the very agth of May, we find a bill read twace and 
committed, for the confirmation of pnvilege of parliament, magna 
charta, the petition of right, and other great constitutional statutes 
(Com Journ ) These measures, though some of them were never 
completed, prove that the restoration was not earned forward with 
so thoughtless a precipitancy and neglect of liberty as has been 
asserted 

There was undoubtedly one very important mattei of past controversy, 
which they may seem to have avoided, the power over the militia. 
They silently gave up that momentous question Yet it was become, 
in a practical sense, incomparably more important that the representa- 
tives of the commons should retain a control over the land forces of 
the nation than it had been at the commencement of the controversy 
War and usurpation had sown the dragon’s teeth in our fields , and 
instead of the peaceable trained bands, of former ages, the citizen 
soldiers who could not be marched beyond their counties, we had a 
veteran army accustomed to tread upon the civil authonty at the 
bidding of their superiors, and used alike to govern and obey It 

dependeth totally upon him , for, if he appear for the kinff, the affections of the people are so 
high for lum, that no other authonty can oppose him ” H Coventry to marquis of Onnond. 
Carte’s Letters, ii 328 Mordaunt confirms this Those who moved for the king were colonel 
King and Mr Finch, both decided cavaliers It must have been postponed by rfie policy of 
Monk What could Clarendon mean by saying (Hist of Rebellion, vii. 478 ) that “none had 
the courage, how loyal soever their wisheswcre to mention hts majestj ?” This way of speak 
mg bas misled Hume The king was as generally talked of as if he were pn the throne 
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^pemed prodigiously dangerous to give up this weapon into the 
3rof Sur new sovereign The e\penence of other countnes as well 
^rour oivn deLnstrated that the public liberty could never be secure 
i Thrle standing army should be kept on foot or any standing anny 
withouf consent of parliament. But this salutary restriction the con- 
vention parliament did not think fit to propose , imd m this respect 
I certainly consider them as having stopped short of adequate secunty 
It IS probable that the necessity of humouring Monk, whom tt 'vas 
their first vote to constitute general of all the forces in the three 
lun^doms,^ with the hope, which proved not vain, that the king himself 
would disband the present army whereon he could so little rely, 
prevented any endeavour to establish the control of parliament over 
the military power, till it was too late to withstand the violence of the 
tavahers, who considered the absolute prerogative of the crown in that 
point the most fundamental article of their creed 
Of Monk himself it may, I think, be said that if his conduct in this 
revolution was not that of a high-minded patriot, it did not deserve all 
the reproach that has been so frequently thrown on it No one can, 
without forfeiting all pretensions to have his own word believed, e\cuse 
his incomparable deceit and perjury , a masterpiece no doubt, as it 
ought to be reckoned by those who set at nought the obligations of 
veracity in public transactions, of that wisdom which is not from above 
But in seconding the public wish for the king’s restoration, a step which 
few perhaps can be so much m love with fanatical and tyrannous 
usurpation as to condemn, he seems to have used what influence he 
possessed, an influence by no means commanding, to render the new 
settlement as little injunous os possible fo public and private interests 
If he frustrated the scheme ot throwing the c\ecutive authority into 
the hands of a presbytcrian oligarchy, I for one, can sec no great cause 
for censure , nor is it quite reasonable to expect that a soldier of 
fortune, inured to the exercise of arbitrary power, and e.xempt from the 
prevailing religious fanaticism which must be felt or despised, should 
have partaken a fervent zeal for liberty, as little congenial to his 
temperament as it was to his profession He certainly did not satisfy 
the king even m his first promises of support, when he advised an 
absolute indemnity, and the preservation of actual interests m the 
lands of the crown and churcli. In the first debates on the bill of 
indemnity, when the case of the regicides came into discussion, he 
pressed for the smallest number of exceptions from pardon And 
though his conduct after the king's return displayed his accustomed 
prudence, it is evident that, if he had retained great influence in the 
council, which he assuredly did not, he would have maintained as 
much as possible of the existing settlement m the church fhe 
ueepest stain on his memory is the production of Argyle’s private 
letters on his trial in Scotland , nor indeed can Monk be regarded in 

tiav’^SS man, though his pnidencc and success 

^ acceptation of the word, to be 
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CHAPTER XI 

FROM THE restoration OF CHARLES THE SECOND TO THE FALL 
OF THE CABAL ADMINISTRATION 

Pohilar 7 oy ai the Restoration— Proceedings of the Convention Par- 
liament— Act of Indemnity— Exclusion of the Regiades and others 
Discussions between the Houses on it— Execution of Regtcn^s— Resti- 
tution of Crown and Church Lands— Discontent of the Royalms— 
Settlement of the Revenue— Abolition of Military Tenures— Excise 
granted instead— Army disbanded— Clergy restored to thetr Benefices 
—Hopes of the Presbyterians from the King-Projects for a Com- 
promise — Kinfs Declaration at Favour of it — Convention Parlia- 
ment dissolved— Different Complexion of the next— Condemnation of 
Vane — Its Injustice — Acts iepiactng the Crown in its Prerogatives — 
Coiporation Act— Repeal of Triennial Act — Star-chamber not re- 
stored— Presbyterians deceived by the King— Savoy Confet ence—Act 
of Uniformity— Ejection of Nonconformist Clergy — Hopes of ihs 
Catholics — Bias of the King towards them — Resisted by Clarendon 
and the Parliament— Declaration for Indulgence — Objected to by the 
Commons— Act against Conventicles — Another of the same kind— 
Remarks on them — Dissatisfaction increases — Private Life of the 
King — Opposition in Parliament — Appropriation of Sup files — 
Commission of Public Accounts — Decline of Clarendons Power — 
Loss of the Kvffs Favour — Coalition against him — His Impeach- 
ment — Some Articles of it not unfounded — Illegal Imprisonments — 
Sale of Dunkirk — Solicitation of French Money — His Faults as a 
Minister — His pusillanimous Flight— And consequent Banishment 
— Cabal Ministry — Scheme of Comprehension and Indulgence — 
Triple Alliance— Intrigue with France— Kiiffs Desire to be Absolute 
• Secret Treaty of 1670 — Its Objects — Differences between Charles ' 
and Louis as to the Mode of its Execution — Fresh Severities against 
Dissenters Dutch VV ar — Declaration of Indulgence — Opposed by 
Parliament And withdrawn — Test Act — Fall of Shaftesbury and 
his Colleagues — pp 501-561 

It IS universally acknowledged that no measure was ever more 
national or has ever produced more testimonies of public appro- 
bation, than the restoration of Charles II Nor can this be attributed 
ficWeness of the multitude For the late government, 
P^^^ent or the protector, had never obtain d the 
nor could have subsisted for a day uith- 
the harbini?e°/nf 1 return seemed to the people 

which had^insultpfl’^fR^ liberty, instead of that bastard commonwealth 
wmchhad insulted them with its name, a liberty secure from enor- 
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inous assessments, which, even when lawfully imposed, the Enghsh 
had always paid w ith reluctance, and from the insolent despotism. o( 
the soldiery The young and lively looked forward to a release from 
the ngours of fanaticism, and were too ready to exchange that hypo- 
cntical austerity of the late times for a licentiousness and impiety that 
became characteristic of the present In this tumult of exulting hope 
and joy, there was much to excite anxious forebodings in calmer men , 
and It was by no means safe to pronounce that a change so generally 
demanded, and in most respects so expedient, could be effected with- 
out very serious sacrifices of public and particular interests 

Four subjects of great importance, and some of them very difficult, 
occupied the convention parliament from the tmie of the king's return 
till their dissolution in the following December , a general indemnity 
and legal oblivion of all that had been done amiss in the late inter- 
ruption of government , an adjustment of the claims for reparation 
which the crown, the church, and private ro>ah3ts had to prefer, a 
provision for the king’s revenue, consistent with the abolition of 
military tenures , and tlie settlement of the church. These were, in 
effect, the articles of a sort of treaty betw een the king and the nation, 
without some legislative provisions as to which, no stable or tranquil 
course of law could be expected 

The king, in his well-known declaration from Breda, dated the 14th 
of April, had laid down, as it were, certain bases of Ins restoration, as 
to some points which he knew to excite much apprehension m Eng- 
land One of these was a free and general pardon to all his subjects, 
saving only such as should be excepted by parliament It had always 
been the king’s expectation, or at least that of his chancellor, that all 
who had been immediately concerned m his father’s death should be 
delivered up to punislmient (Life of Clarendon, p 69 ) , and, m the 
most unpropitious state of his fortunes, while making all professions 
of pardon and favour to different parties, he had constantly exceptea 
the regicides ^ iVIonk, however, had advised in his first messages to 
the king, that none, or at most not above four, should be excepted on 
this account,* and the commons voted that not more than seven 
persons should lose the benefit of the indemnity, both as to life and 
estate (Journals, May 14.) Yet after having named seven of the late 
king’s judges, they proceeded in a few days to add several more, who 
had been concerned m managing his trial, or otherwise forward m 
promoting his death® They went on to pitch upon twenty persons, 
whom, on account of their deep concern m the transactions of the last 
twelve years, they determined to affect wilh penalties, not extending 
to death, and to be determined by some fuUire act of parhament.^ As 

r Clar State Paperr m 457 In fact, very few of i'iLin\^cre likely to be of use, and 
the exception made his ceneral oflers appear more sincere 

“ Clar Hist of Rebellion, vn. 447 Ludlow says, that B >'-fa.\ and Northuinberland were 
positively against the punishment of the regicides, vol 111 p lo and that Monk vehemently 
declared at first against any exceptions, and afterwards prevailed on the house to limit them 
to seven, p 16 1 hough Ludlow was not m England this seems very probable, and is con 

Srined by other authority as to Monk Fairfax, who had sat one day nimself on the kmg’i 
trial, could hardly with decency concur in the punishment of those who went on 

^ June 5 6, 7 The first seven were Scott, Holland, Lisle, Earkstead, Harrison, Saye, 
Jones They went on to add Coke, Broughton, Dendy 

* Hiese were Lenthall, Vane, Burton, Kcble, St. John, Ireton, Haslerig, Sydenham, Des 
uorough, Xxtell, Lambert, Pack, Blackwell, Fleetwood, Pyne, Dean, Creed, Bfye, Goodwin, 
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old ro\ahsts had a more decisi\e preponderance Aan :mon^ the 
commons. They voted to e.xcept aU ^\ho had signed the death-vvarrant 
a<minst Charles the First, or sat when sentence was pronounce J and 
nte others by name, Hacker, Vane, Lambert, Hasleng, an , 

They struck out, on the other hand, the clause reser^ng Len^aJl and 
the rest of the same class for future penalties They made other 
alterations m the bill to render it more severe and with these, alter 
a pretty long delay, and a positive message from the requesting 
them to hasten their proceedings (an irregularity to which they tooK 
no e.xception, and which m the eyes of the nation was justified b> the 
circumstances), they returned the bill to the commons 
The \nndictiv e spmt displayed by the upper house was not agree- 
able to the better temper of the commons, where the presbytenan or 
moderate party retamed great influence. Though the kings judges 
(such at least as had signed the death-warrant) were equally guilty, 
it was consonant to the practice oF all humane governments to make 
a selection for capital penalties, and to put fom or fifty persons to 
death for that offence seemed a very sangumarj'’ course of proceeding, 
and not hkely to promote the conciliation and oblmon so much cried 
up But there w'as a j et stronger objection to this seventy The king 
had puohshed a proclamation, in a few days after his landing, com- 
manding his father’s judges to render themselves up within fourteen 
dajs, on pain of being excepted from any pardon or indenrmity, either 
as to their lives or estates Many had voluntanly come in, havnng put 
an obvious construction on this proclamation. It seems to adnut of 
little question, that the king’s faith was pledged to those persons, and 
that no advantage could be taken of any ambiguity m the proclama- 
tion, without as real perfidiousness as if the words had been more 
express They were at least entitled to be set at hbertj, and to have 
a reasonable tune allowed for making their escape, if it were deter- 

and Coobet one of them rather initsmficant names Upon the words that “ twenty 
fflore M so cxccp cd, iwo divisions loolw place, 160 to 131, ard 153 to 135 the preaby- 
E;ajor:3 Jf^e S Th-o other divis'cns tooi^ place on the names of Lcnth^I, 
bj 175 to 134 Another moLon was made afier- 
tjie ordered to be prosecuted separately irom 

a, already broke their resolution Hc\ -as pul m custody of theserjeant- 

fees tn ihf j -^(^ew Marvell, his fnend, soon afterwards complained that 

to extorted from him but Finch answered, that Mil- 

Pari Husup 160 Lenthallhad 
a Lille befo'e “ A® restoration and entered into correspondence i ath the Ung’s advisers 
TOvSiis nev« ^^Fr^. lu 7ri 720. Kennets Register, j6? Bat the 

trying tie late Lm" rstvehis having put the quesUon to the vote on the ordinance for 

as " ere afterwards excepted by name, 

a-sei^l^ “‘^.r^'rrprcmcedirg^, qmte unworthy of a Chnstian and avdized 

priv^egc of naming each one 
fo-d Deningh, as Hmnilton last instances hut 
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mined to exclude them from the indemnity^ The commons were 
more mmdful of the king's honour and their oivn than his nearest ad- 
\asers® But the violent rojahstswere gaimng ground among them, 
and it ended in a compromise. They left Hacker and Axtell, who had 
been prommently concerned m the king's death, to their fate. They 
even admitted the exceptions of Vane and Lambert, contenting them- 
selves vnthajomt address of both houses to the kmg, that, if they 
should be attainted, execution as to their hves might be remitted. Ha- 
sleng was saved, on a division of 141 to 116, p^y through the mter- 
cession of hlonk, who had pledged his w ord to him. Most of the king's 
judges were entirely excepted , but with a proviso m favour of such as 
hq d surrendered according to the proclamation, that the sentence should 
not be executed without a special act of parhament. (Stat I 3 Car 
II c. 1 1 ) Others were reserved for penalties not extending to life, to 
be inflicted b> a future act About twenty enumerated persons, as 
well as those who had pronounced sentence of death m any of the late 
illegal Ingh courts of justice, were rendered incapable of any civol or 
mihtary office. Thus after t^ee months' delay, which had giv en room 
to distrust the boasted clemency and forgiveness of the victorious 
royalists, the act of indemnity was finally passed. 

Ten persons suffered death soon afterwards for the murder of 
Charles the First , and three more who had been seized m Holland, 
after a considerable lapse of time ^ There can be no reasonable 
ground for censunng either the king or the parhament for their 
punishment , except that Hugh Peters, though a v ery odious fanatic, 
was not so directly imphcated m the king's death as many who es- 
caped , and the execution of Scrope, who had surrendered under the 
proclamation, was an inexcusable breach of faith.* But nothing can 
be more sophistical than to pretend that such men as Holhs and 
Annesley, who had been expelled from parliament by the violence of 


1 Lord South;unpton, according to Ludio v, actually moved this in the hou^e of lord?, but 
u-as^poscd by Finch, lu 43 

- Cldrcadozi uses some shameful chicanery about this Life, p 69 and with maccu 
racj, to say the leasL^ habitual to him ^\s, “the parliament nad published a proclamation 
that all who cLd not renderihemseivcsbya da> oameti should bejudged as guilty, and aitauited 
of treason * The proclamation was published b> the Jang, oa the suggestion mdeed of the 
lords and commons, and the expressions were what I have stated m the text. State Tnals, \ 
9^9 Somers Traces, vu 437 It is obvious that b> this nmrcpresentatioa he cot only throws 
the blaire of ill faith off the long's shoulders bat puts the case of those who obe\cd the pro- 
clamatioa oa a very different footing The king Jt seems, had always expected none of 
the regiades should be spared. But why did he publish such a proclamaaon ♦ Clarendon, 
hoA'cvcTf seems to have been against the other excepnoas from the bill of mdcmnity, as con- 
trary to some exprcasioua m the declarauoa from Breda which had been inserted by Monk’s 
advice and thus wisely and honourablj got nd of the twenty exceptions which had ocen sent 
up from the commons, p 133. The lower house rcsoIved to agree with the lords as to those 
20 persons, or rather 16 of them, by 197 to loa, Holhs and Momcc telling the A>e» 

3 These wvre, in the first instance Hamsoa Scott, Serppe Jones, Clement, Carew, all of 
whom had signed the warrant. Cook, the soliator at the hi^ court of justice, Hacker and 
Axtell^ who commanded the guard oa that occasioa, and Peters Two jears afterwards 
Dowumg, ambassador in Holland, prevailed oa the states to give up Barjcstead Corbet, and 
Oke> ThsyzdX died with great conanincy, and an eathujoastic persuasion of the ngbteoa?- 
ne^s of their cause- State Tnal» 

Fepys sa>s in his Diary, 13th Oct , 1060, of Hami>on whoie execunon he witnessed, 

“he lojked a* cheerfol as any man could do xa that coad tion “ 

♦ ft u rcmarjcable, that Scrope had been so pamculariy fa oared by the conv enuoa parha- 
Trent as to be exempted, together with Hulcmnson and Lascelles, uom any penalty 6r for- 
feiture by a speaal reacluiun June g But the lords putm hi^name again, though they 
pointedly cxcep ed Hutchinson and the commons, after first xesolviag tha* he should only 
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the same facuoa who put the kmg to deatjh » vote for the., 

in the very first days of the convention parliament, was led to S‘^y * J 
those wh^had levied war against the king weie as blamable as those 
who had cut off his head, he received a reprimand from the chair, 
which the folly and dangeious consequence of lus position well de- 
served for such language, though it seems to have been used by hun 
m extenuation of the regicides, was quite in the tone of the violent 

royalists (Com Journs,Mayi2 1660) 

A question, apparently far more difficult, was that of restitution and 
redress The crown lands, those of the church, the estates in cei tain 
instances of eminent royalists, had been sold by the authority of the 
late usurpers, and that not at veiy low rates, considering the preca- 
riousness of the title This naturally seemed a material obstacle to the 
restoration of ancient rights, especially in the case of ecclesiastical 
corporations, whom men are commonly less disposed to favour than 
private persons The clergy themselves had never expected that their 
estates would revert to them m full piopriety and would probably 
have been contented, at the moment of the king’s return, to have 
granted easy leases to the puichasers Nor were the house of com- 
mons, many of whom were interested in these sales, inclined to let in 
the former owners without conditions A bill was accoidingly brought 
into the house at the beginning of the session to confiim sales, or to 
give indemnity to tlie puichasers I do not find its provisions moie 
particularly stated The zeal of the royalists soon caused the crown 
lands to be excepted. (Park Hist iv 80 ) But the house adhered to 
the principle of composition as to ecclesiastical property, and kept the 
bill a long time in debate At the adjournment m September, the 
chancellor told them, his majesty had thought much upon the business, 
and done much for the accommodation of many particular persons, 
and doubted not but that before they met again a good piogiess would 
be made, so that the persons concerned would be much to blame if 
they received not full satisfaction , promising also to advise with some 
of the commons as to that settlement (Pail Hist iv 129 ) These 
expressions indicate a design to take the matter out of the hands of 
parliament For it was Hyde’s firm resolution to replace the church 
m the whole of its property, without any other regard to the actual 

pay a fine ofone year’s value of his estate, came at last to agree m e.xcepting him from tha 

*1 private conversation of Sergpe had been betrayed, 

wticrcm he spoke of the king’s death as he thought ■’ 

’’Wing an extreme dislike 

I,, mfj ^ 1!^'^ turned out the parhameni in Oct 1659, especially Lambert This may 
be infemdfrom his conduct, as well as by what Ludlow sdys, and Kcnnm m hw Rcgistc? n 

iStifymg u ‘ but“l ^ ‘he Ung-s death, not aLolut’e?y 

1 stronger than he ventured to use At least, the commons voted 

which cfi?d ha?dfv''L''nre'd‘r^ indemnity “ on account of ins signal repentance,” 

persons for Aerprmen^d^^'^^oS.^^cv thought fit to censure both these 

Cooper and pethaos ,t he however, diflerent as to Monk and 

these possessed would n^Kavc sat*!™n of niore delicate sentiments than either of 

to act m concert, though innocent of oTw JSiS^' of those with whom they had long professed 
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possessors than the nght owners should severally think it equitable to 
display And this, as may be supposed, proved very small No further 
steps were taken on the meeting of parliament after the adjournment^ 
and by the dissolution the parties were left to the common course ol 
law The church, the crown, the dispossessed royalists, re-entered 
tnumphantly on their lands , there were no means of repelling the 
owners’ claim, nor any satisfaction to be looked for by the purchasers 
under so defective a title It must be owned that the facility with 
which this was accomphshed is a staking testimony to the strength of 
the new government, and the concurrence of the nation This is the 
more remarkable, if it be true, as Ludlow informs us, that the chapter 
lands had been sold by the trustees appointed by parliament at the 
clear income of fifteen or seventeen years’ purchase ^ 

The great body however of the suffering cavaliers, who had com- 
pounded for their delinquency under the ordinances of the Long Par- 
liament, or whose estates had been for a time in sequestration, found 
no remedy for these losses by any process of law The act of indemnity 
put a stop to any suits they might have instituted against persons 
concerned m carrying these illegrd ordinances into execution They 
weie compelled to put up inth their poverty, having the additional 
mortification of seeing one class, namely the clergy, who had been 
engaged m the same cause, not the same in their fortune, and many 
even of the vanquished repubhcans undisturbed in wealth which, 
directly or indirectly, they deemed acquired at their own expense^ 
They called the statute an act of indemnity for the king’s enemies, 
and of obhvion for his friends They murmured at the ingratitude of 
Charles, as if he were bound to forfeit his honour and risk his throne 
for their sakes They conceived a deep hatred of Clrirendon, whose 
steady adherence to the great pnnciples of the act of indemnity is the 
most honourable act of his public life And the discontent engendered 
by their disappointed hopes led to some part of the opposition after- 
wards experienced by the king, and stiU more certainly to the coahtion 
against the minister 

No one cause had so eminently contnbuted to the dissensions 
between the crown and parliament in the two last reigns, as the 
disproportion between the public revenues undei a rapidly increasing 
depieciation in the value of money, and the exigencies, at least on 
some occasions, of the administration There could be no apology 
for the parsimonious reluctance of the commons to grant supplies, 
except the constitutional necessity of rendenng them the condition of 

1 Memoirs, p seg It appears b> some passages m the Clarendon Papers, that the church 
had not expected to come off so brilliantly and, while the restoration was yet unsettled, would 
have been content to give leases of their lands P 620. 72a Hyde, however, was convinced 
that the church would be either totally ruined, or restored to a great lustre , and herem he 
was right, as it turned out P 614. 

* Life of Clarendon, 99 L’Estrange, in a pamphlet printed before the end of 1660 com 
plams that the cavaliers were neglected the king betrayed, the creatures of Cromwell, Brad- 
shaw, and St John laden with offices and honours Of the mdemnity he says, “That act 
made the enemies to the constitution masters m effect of the booty of three nations, bating the 
crown and church lands, all which they might now call their own while those who stood up 
for the laws were abandoned to the comfort of an irreparable but honourable nun” He 
reviles the presbytenan mimsters still in possession, and tells the 1 mg that misplaced lenity 
was his father’s nun kennet s Register p 233 See too m Somers Tracts, vu 517, “ Ihe 
Humble Representation of the Sad Condition of the Kmg’s Party ” Also, p 557 
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redress of ffnevances , and m the present circumstances, satisfied, M 
thev Semedat least to be, with the securities had obtained, ^d 
enainoured of their new sovereign, it was reasonable to make some 
further provision for the current expenditure Yet Uiis was metea 
out with such prudence as not to place him beyond the necessity of 
frequent recurrence to their aid A committee was accordingly p- 
pomted “to consider of settling such a revenue on h^ majesty as may 
maintain the splendour and grandeur of his kingly 
the crown from want, and from being undervalued by his neiohbou 
By their report it appeared that the revenue of Charles I from ^03 7 
to 1641 had amounted on an average to about 900,000/, of which lull 
200,000/ arose from sources either not warranted by law or no longer 
available The house resolved to raise the present king's income to 
1,200,000/ per annum , a sum perhaps sufficient m those times for tlie 
oidinary charges of government But the funds assigned to produce 
this revenue soon fell short of the parliament’s calculation i 

One ancient fountain that had poured its stream into the royal 
treasury, it was now determined to close up for ever. The feudal 
tenures had brought with them at the conquest, or not long after, those 
incidents, as they were usually called, or emoluments of signiory, which 
remained after the military character of fiefs had been nearly effaced , 
especially the right of detaining the estates of minors holding in 
chivalry, wthout accounting for the profits This galling burthen, 
incomparably more ruinous to the tenant than beneficial to the loid, it 
had long been determined to remove Chailes, at the treaty of New- 
port, had consented to give it up for a fixed revenue of 100,000/ , and 
this was almost the only part of that inefiectual compact which the 
present parliament weie anxious to complete The king, though likely 
to lose much patronage and influence, and what passed with lawyers 
for a high attribute of his prerogative, could not decently refuse a 
commutation so evidently advantageous to the anstocracy No great 
difference of opinion subsisting^ as to the expediency of talking away 
military tenures, it remained only to decide from what resouices the 
commutation revenue should spang Two schemes were suggested , 
the one, a permanent tax on lands held in chivalry (which, as dis- 
tinguished from those m socage, were alone liable to the feudal bur- 
thens), the other, an excise on beer and some other liquors It is 
evident that the former was founded on a just principle , while the 
latter transfen ed a particular burthen to the community But the 
self-interest which so unhappily predominates even in representati\ e 
assemblies, with the aid of the courtiers who knew that an excise 
mcreasing with the riches of the country was far more desirable for 
tn ^ land-tax, caused the former to be carried, 

m majority of two voices (21 Nov 1660, 151 

Eent^ impoverishment of the 

of through the detestable abuses 

p was, as cannot be doubted, enormously mischievous to the 

Pepys that exchequer, assured 

Diary, Mar i 166? R^nh r.aoo.ooo/ voted by parliament ’ See h,s 

expenditure was i.lsg.oooFVss It’ Spcms nraSwe ‘u, ^»‘=o.593/ . though the 

yet produce much beyond Its estimate ?S p so ’ ^ the hereditary excise did not 



5 o 8 Excise granted on Abolition of Military Tenures > 

inferior classes, the whole community must be reckoned gainers by the 
arrangement, though it might have been conducted in a more equitable 
manner The statute 12 Car II c 24 takes away the court of wards, 
with all wardships and forfeitures for marriage by reason of tenure, all 
pnmer seisms, and fines for alienation, aids, escuages, homages, and 
tenures by chivalry without exception, save the honorary services of 
grand sergeantry, converting all such tenures into common socage 
The same statute abolishes those famous rights of purveyance and 
pre-emption, the fruitful theme of so many complaining parliaments , 
and this relief of the people from a general burthen may serve in some 
measure as an apology for the imposition of the excise This act may 
be said to have ivrought an impQrtant change in the spirit of our con- 
stitution, by reducing what is emphatically called the prerogative of 
the crown, and which, by its practical exhibition in these two vexatious 
exercises of power, kept up m the minds of the people a more distinct 
perception, as well as more awe, of the monarchy, than could be felt m 
later penods, when it has become, as it were, merged m the common 
course of law, and blended with the very complex mechanism of our 
institutions This great innovation however is properly to be referred 
to the revolution of 1641, which put an end to the court of star- 
chamber, and suspended the feudal superiorities Hence, with all the 
misconduct of the two last Stuarts, and all the tendency towards 
arbitrary power that their government often displayed, we must per- 
ceive that tlie constitution had put on, m a very great degree, its 
modern chaiacter duiing that penod , the boundaries of prerogative 
were better understood , its pretensions, at least in public, were less 
enormous , and not so many violent and oppressive, certainly not so 
•nany illegal, acts were committed towards individuals as under the 
two first of their family 

In fixing upon 1,200,000/ as a competent revenue for the crown, the 
commons tacitly gave it to be understood, that a regular military force 
was not among the necessities for which they meant to provide They 
looked upon the army, notwithstanding its recent services, with that 
apprehension and jealousy, which becomes an English house of 
commons They were stiU supporting it by monthly assessments of 
70,000/, and could gam no lehef by tlie king's restoration, till that 
charge came to an end A bill, therefore, was sent up to the lords 
before their adjournment in September, providing money for disband- 
ing the land forces This was done dunng the recess , the soldiers 
received their anears with many fair words of praise, and the nation 
saw itself, with delight and thankfulness to the king, released from its 
heavy burthens and the dread of servitude ^ Yet Charles had too 
much knowledge of foreign countries, where monarchy flourished in all 
Its plenitude of sovereign power, under the guardian sword of a stand- 
ing army, to part readily with so favourite an instrument of kings 
Some of his counsellors, and especially the duke of York, dissuaded 
him from disbanding the army, or at least advised his supplying its 
place by another The unsettled state of the kingdom after so 
momentous a revolution, the dangerous audacity of the fanatical party, 

* Ihc troops disb-uided were fourteen regiments of horse and eighteen of foot in England 
enc of horse and four of foot m Scotland, besides ga^nons Jounmls, Nov 7 
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wTio£e enteipnses were the more to be guarded against, tlie> were 
founded on no such calculation, as reasonable men .onn, m Q of 

whicn the ins^rrsctio-i of Venner, m >.o\anber, i€€o, furnished an 
ecampTe, d c urdoubtedi- appear a er/ plausible accuse for somemmg 
mo-eof amihiar. pro'ect’on to the go. eminent than yeomen oi me 
“ L-r^ -endJiren peas oners. General Monks regiment, cad^ 
'the Co dstr^, and ore otrer of aorse, ..ere accoramgK remr-ed by 
ihe kin^ in his serice , another .as formed cut ot troops brought 
firom Dun-ork ; and ±U5 began, under the name of guards, tne present 
remilar am . of Great S’- tain. In 1663 Aese amounted to about 5000 
men , a m r. force according to our present ronors, or to *he practice 
ofomer European mc-aren es in trat age, >et sunaent to estabushan 
alarmlrg nreceden*’, and to open a new so-rce 01 con''entio'i between 
the sunpe^e's of po ver and those o* freedenu 
So ii.ile essential inno.anon hnn been ejected bj twenty \ ears’ 
interruption of the regular go. eminent m tia cornmon la 7 or course of 
JufLcial pmceecings, that Vrhen tre king and house of lords were 
restored to tne’r places, 1 tile more seemed to be ruqu’S’te than a 
change of naires. But wha: i.as true of the suite could not be applied 
to tiie cnurch. The re olunon mere had gore much fanher, and 
the questions of restoration ard comprom’se t.ere far more cimculi- 
It .Till DC remembered mat such of the clergv as steadih adhered to 
the cp scocal constituucn ran been atpe’Ied from their bererces by 
the ling Parhar’e'’: under .arous pretans, and ch.eny for re using to 
taketheco enant- T^erei esusoLsh^’ert ens nommaii,. prcsbjteruiu 
E-t me presbuc"a.n cisap’ire and s^nod cal goiemirent were \ery 
parnall_, introduced, and, upon tJ^e vro’e, tre enumn, during the 
suspens.on of the ar.ccn: JaAS, "'as rather an assemolage of congre- 
gations thuin a compact bcd\, na'iing hide more un.ty man resulted 
from mcir common d^pc^dency on me tempo ml magsiraie la the 
tune of Cromidl, ro favoured the irdcpendent sectaries, some of 
that denomination obmmed Lv-’ngs , but very , I oehe.e, compara- 
ti' ely, who nad not rccer ed C'ther episcopal or presbjtenan o'-cimauon. 
The right of pnmte pauronage to benefices, and that of tithes though 
coatmusllj menaced die more ."o ent partv, subsisted .v tho^t 
al'erauon- Mean ebJe me ep.scopal m nisters, tnough ovcluded &om 
legal toleration along a^h papists, bj the instrument of go.emment 
under vh cli ^romv>cll profess^ to uold hi5 oociincd, in 

gene^ a sumaen: mdulgerce for ire oicrase of meir funcuom 
{^ eM, 429. gug.) Once mdeed, on disco . cr of the ro) al^st conspiracv 
m 1655, he puhLsned a sc. ere ordinance, forbmtiin'^ c.erv ejecLed 

^ ^ domestic chaplain, or scncol- 

mas.er But mis was coupkd wntr a promise to sno\.' as much 

towards such 

^ ^ r of txieir seed aifecaon to 

ordinance ..as so far from 

keD'"in‘L^-;^i; conventicles were openly 

-ep. m LOiMon.’ Cromwell was of a realij tolerant dispositionfand 
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there had perhaps, on the whole, been no period of equal duration 
wherein the catholics themselves suffered so little molestation as under 
the protectorate' It is well known that he permitted the settlement 
of Jews m England, after an exclusion of nearly three centuries, in 
spite of the denunciations of some bigoted churchmen and lawyers 
The presbyterian clergy, though co-operating in the king’s restoration, 
expenenced very just apprehensions of the church they had supplanted , 
and this was in fact one great motive of the restrictions that party was 
so anxious to impose on him His character and sentiments were yet 
very imperfectly known m England , and much pains were taken on 
both sides, by shoit pamphlets, panegyncalor defamatory, to represent 
him as the best Englishman and best protestant of the age, or as one 
given up to profligacy and popery - The caricature likeness was, we 
must now acknowledge, more true than the other , but at that time it 
was fair and natural to dwell on the more pleasing picture The 
presbytenans remembered that he was what they called a covenanted 
king , tliat is, that for the sake of the assistance of the Scots, he had 
submitted to all the obligations, and taken all thf* oaths, they thought 
fit to impose' But it was well known that on the failure of those 
prospects he had returned to the church of England, and that he was 
surrounded by its zealous adherents Charles, in his declaration from 
Breda, promised to grant liberty of conscience, so that no man should 
be disquieted or called in question for differences of opinion in matters 
of religion, which do not disturb the peace of the lungdom, and to 
consent to such acts of parliament as should be offered for him for 
confirming that indulgence But he was silent as to the church 
establishment , and the presbyterian ministers, who went over to 
present the congratulations of their body, met with civil language, but 
no sort of encouragement to expect any personal compliance on the 
king’s part with their mode of worship 
The moderate party in the convention parliament, though not 
absolutely of the presbytenan interest, saw the danger of permitting an 


Owen, 188 It IS somewhat bold in Anglican wnters to complain, as they now and then do, 
of the ticrsccution they suffered at this period, when we consider what had been the conduct 
of the bishops before, and what it was afterwards I do not know that any member of the 
church of England was impnsoiied under iht commonwealth, except for some political reason 
certain it is that the gaols were not filled with hem 

t The penal laws were comparatively dormant though two priests suffered death, one of 
them before the protectorate Butler s Mem of Catholics 11 13 But m i6£S Cromwell 
issued a proclamation for the execution of these statutes which seems to have been provoked 
by the prosecution of the Vaudois fVhitelocke tells us he opposed it, 635 It was not 
acted upon 

> Several of these appear m Somers Tracts, vol vii. The king’s nearest friends were of 
course not backward in praising him, though a little at the capensc of their consciences “ In 
a word,” says Hyde to a correspondent in 1659, being the best protestant and the best 
Englishman of the nation can do the king good at home, he must prosper with and by his own 
subjects” Clar State Papers 541 Morley says he had been to see judge Hale, who asked 
hun questions about the king’s character and firmness in the protestant religion Id 736 
Morley s exertions to dispossess men of the nouon that the king and his brother were mclmed 
to popery are also mentioned by Kennet, in bis Register, 818 a book contaming very copious 
information as to this particular period Yet Morley could hardly have been without strong 
suspicions as to both of them 

* He had written m the apher to secretary Nicholas, from St Johnston's, Sept 3 1630 the 
day of the battle of Dunbar, “Nothing could have confirmed me more to the church of 
England than being here, seeing their hypocrisy " Supplement to Evelyn’s Diary, 133 The 
whole fetter shows that he was on the point of givmg his new friends the slip, as indeed h® 
attempted soon after, in what was called the Start Laing, 111 463 
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attachment to its discipline, and to the crown, so many years o 
novertv and privation, stood in a still more favourable light, and had 
L Sent claim to restoration The commons accordingly, before 
the king’s return, prepared a bill for confirming and restoring ministers , 
with the twofold object of replacing m their benefices, but without 
their legal nght to the intermediate profits, the episcopal clergy who by 
election or forced surrender had made way for intiuders, and at the 
same Ume of establishing the possession, though originally usurped, of 
those against whom there was no claimant living to dispum it, weJl 
as of those who had been presented on legal vacancies^ Tins act did 
not pass without opposition of the cavaliers, who panted to retaliate the 
persecution that had afflicted their church * f ^ ' 

This legal security, however, for the enjoyment of tlieir livings gave 
no satisfaction to the scruples of conscientious men The episcopal 
discipline, the Anglican hturgy, and ceremonies having never been 
abrogated by law, revived of course with the constitutional monarchy , 
and brought with them all the penalties that the act of uniformity and 
other statutes had inflicted. The nonconforming cleigy threw them- 
selves on the king’s compassion, or gratitude, or policy, for relief 
The independents, too ineconcilableto the established church for any 
scheme of comprehension, looked only to that liberty of conscience 
which the king’s declaration from Breda had held forth ^ But the 
presb~terians soothed themselves with hopes of retaining their benefices 
by some compromise with their adversaries They had never, gene- 
rally speaking, embraced the rigid principles of the Scottish clergy, 
and were willing to admit what they called a moderate episcopacy 
They offered, accordingly, on the kin^s request to know their terms, a 
middle scheme, usually denominated Bishop Usher’s Model, not as 
altogether approving it, but because they could not hope for any thing 
nearer to their own views This consisted, first, m the appointment of 
a suffragan bishop for each niral deanery, holding a monthly synod of 
the presbyters within his district , and, secondly, in an annual diocesan 
synod of suffragans and representatives of the presbyters, under the 
presidency of the bishop, and deciding upon all matters before tliem by 

cicir that in usurped possession was confirmed by tins act, 
3 1?^ incumbent was dead thouf^h Cunicc uuimitcs tUc conlriry 

Ivr in in his speech to the houses It their adjoununent in Septcin- 

'I""® saiisfictoryto the comt, whS pre- 
confirmation of ministers by particuhr letters patent under tlio crcit seal Unit the 

of parliament mi.;lit not growTnTo dusn c h w 
ra^l™ ^d ofservice^o them, “ thc ^ 

‘ ^ confirm this important statute H-eMer savs. n aai some not 

have bLi “o bcncfkK^m^t'he^mft of Ih’ ‘"'^“‘"''onts were dead 'I’hcsc mUit 

Ve ^ ‘hifconfimerby Vjourn"ls“A“g’'^^^ 

bshed*? dechuauon o?ih^m^o’rT^ne“e®Qf‘*J“ and especially the independents, pub- 

shut up Uic conventicles of the it, a pretext was found for issuing a proclamation to 

Kennet’s Ri^isler, 357 anabaptists and quavers, and so worded ^ to reach all others 
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plurality of suffrages ' This is, I believe, considered by most com- 
petent judges as approaching more nearly than our own system to the 
usage of the primitive church, which gave considerable influence and 
superiority of rank to the bishop, without destroying the anstocratical 
character and co oidinate jurisdiction of the ecclesiastical senate ^ it 
lessened Jso the inconveniences supposed to result from the great 
extent of some English dioceses But though such a system was 
inconsistent ivith that panty which the rigid presbytenans maintained 
to be indispensable, and those who espoused it are reckoned, in a 
theological division, among episcopalians, it was, in the eyes of 
equally ngid churchmen, little better than a disguised presbytery, 
and a reS subversion of the Anghcan hierarchy (Baxter’s Life 
Neal) 

The presbytenan ministers, or rather a few eminent persons of that 
class, proceeded to solicit a revision of the liturgy, and a consideration 
of the numerous objections which they made to certain passages, while 
they admitted the lawfulness of a prescribed form The j implored the 
king also to abolish, or at least not to enjoin as necessary, some of 
those ceremonies which they scrupled to use, and which m fact had 
been the original cause of their schism, the surplice, the cross m 
baptism, the practice of kneeling at the communion, and one or two 
more A tone of humble supplication pervades all their language, 
which some might mvidiously contrast with their unbending haughti- 
ness in prospenty The bishops and other Anglican divines, to whom 
their propositions were referred, met the offer of capitulation ivith a 
scornful and vindictive smile. They held out not the least overture 
mwards a compromise 

-.The king, however, deemed it expedient, dunng the continuance of a 
parliament, the majority of whom were desirous of union m the church, 
and had given some mdications of their disposition,’ to keep up the 
delusion a little longer, and prevent the possible consequences of 

1 Collier, 86g 871 Baxter, 232 238 The bishops said, m their answer to thepresbytenans’ 
proposals, that the objections against a single person’s administration in the church were 
equally applicable to Uie state Collier, 872 But this was false, as they well knew, and 
designed only to produce an effect at court for the objections were not grounded on reasoning, 
but on a presumed positive institution Besides which, the argument cut against themselves 
for, if the English constitution, or something analogous to it had been established in the 
church, their adversaries would have had all they mm asked 

“ Stilhngfleet's Irenicum King’s Inquiry into the Constitution of the Primitive Church 
The former work was published at this irac, with a view to moderate the pretensions of the 
Anglican party, to which the author belonged by showmg i That there are no sufhcicnt 
data for determining with certainty the form of church government in the apostolical age, or 
that which immediately followed it 2 That, as far as we may probably conjecture the pn 
mitive church svas framed on the model of the synagogue that is, a synod of pnests m every 
congregation, havmg one of their own number for a chief or president 3 That there is no 
reason to consider any part of the apostolical discipline as an mvanable model for future ages, 
and that much of our own ecclesiastical poUty cannot any way pretend to primitive authority 

4 That this has been the opmion of all the most eminent theologians at home and abroad 

5 "I^t it would be expedient to introduce vanous modifications, not on the whole much dif 

ferent from the scheme of Usher Stilhngfleet, whose work is a remarkable nstance of exten- 
sive learning and mature judgment at the age of about twenty three, thought fit afterwards to 
retract it m a certain degree and towards the latter part of his life gave m to more high church 
politics It is true that the Irenicum must have been composed with almost unparalleled rapidity 
for such a work but it shows, as far as I can judge, no marks of precipitancy 'The biogra- 
phical waters put its publication m 1659 must be a mistake , no one can avoid perceiv- 

ing that It could not have passed the press on the 24th of Mar 1660 

^ 'They addressed the king to callsuch divines ashe should think fit, to advise with concerning 
matters of religion July 20 1660. Journ and Fart Hut 
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desDair He had already appointed several presbytenan ministers lus 
chaolains and given them frequent audiences But during tlic recess 
of p^arhament he published a declaration, wherein, after 
ments to the ministers of the prcsb>tenan opinion, and an artful 
expression of satisfaction that he had found thcni no encniics to 
^scopacy or a liturgy, as they had been reported to be, ho annot mccs 
h?s intLtion to appoint a sufiicient number of sullragan bishops in the 
larger dioceses , he promises that no bishop should ordain or excrcue 
any part of his spintual jurisdiction without adiice and assistance of 
his prcsbjters, that no chancellors or oflici.ils of the bishops should 
use any jurisdiction oicr die ministry, nor any archdeacon without t ic 
advice of a council of his clergy' , that the dean and chapter of the 
diocese, together with an equal number of presbyters, annually chosen 
by the clergy, should be alw-ay s advising and issisting at all ordin ilions, 
church censures, and othci imporLant acts of spiritual jiinsdiction 
He declared also that he would appoint an equal number of divines of 
both persuasions to revise the litingy ; desiring that in the mean time 
none would wholly lay it aside, yet promising that no one should be 
molested for not using it till it should be reviewed and reformed 
With regard to ceremonies, he declared that none should be com[>ellod 
to receive the sacrament kneeling, nor to use the cross in biplism, nor 
to bow at the name of Jesus, nor to wear the surplice, except m t!ie 
royal chapel and m calliedrals, nor should subscription to articles not 
doctrinal be required He renewed ilso his declaration from Breda, 
that no man should be called m question for ditTerences of religious 
opinion, not disturbing the peace of the kingdom * 

Though many of the presbytenan party deemed this modification o( 
Anglican episcopacy a departure from their notions of an apostolic 
church, and inconsistent with their covenant, the majority would 
doubtless have acquiesced in soextensi.c a concession from tlie ruling 
power If faithfully executed, according to us appirent meaning, it 
docs not seem that the declaration falls very short of their own pro- 
posal, the scheme of Usher q he high churchmen iiideeil w ould have 
murmured, had u been unde effectual But such as Wtre neares*^ the 
king's councils well knew that nothing else* was intended by it than lo 
scatter dust in men's eyes, and prevent the interference of parliamoiit 
This was soon rendeicd manifest, when a bill to render the king's 
declaration ellectual was vigorously opposed by the courlieis, and 

1 Pill III t Neal, Ilulcr, C)Ilicr,&c Ilunjct s.v>x ilot ChrcnJoii luj m iile the tm? 
publish the dccUrjliaii ‘ but the b shops did not ipprosc of ilui and, nfter the seivieo they 
did tlut lord in the dubc of York’s nuroj„e he uould not put ati> Inrdvlnp on those u!iu had 
so sign-dly obli^od him " lhisisscr_y msidious I know no estdenco that tlio dcobritlun 
was pumUicd at Clarendon s su„,cstion, except uidccd th it ho a as the great iduser of the 
aown yet m some ilim,,s, opccially of this nature, the kiiij: eciiis to luve ictcil \ulliotil hu 
concurrence He certainly speaks of the declaration as if he did nut wholly telislt it (I ife 

It IS said to ia>c been driwonp by 
h, Kc> no'ds and C*Lniy for tlic dissenters if ihcs dim 
Andcsca and Ifollii to decide ^ 

(he nV “r” made by thc prcsb>tcnau:., xi fir as wc Team froBi Baxter, u is Unt 

thew «« '>“1 promised by the dcclantnni, but only 

nr^t liTnt of rn,u “Of ^ry nutenal m pncttcc, but beaniir. perhaps on tho 

ki^™Ut not n, Oxc two were in orj’cr or tri det^ree 
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$ 14 The Convention Parliament dissolved by Charles 


rejected on a second reading b> 183 to 157^ Nothing could more 
forcibly demonstrate an intention of breaking faith wth the presby- 
tenans than this vote. For the king’s declaration was repugnant to 
the act of uniformity^ and many other statutes, so that it could not be 
earned into effect wthout the authonty of parliament, unless by means 
of such a general dispensing power as no parliament would endure.® 
And It is impossible to question that a bill for confirming it would have 
easily passed through this house of commons, had it not been for the 
resistance of the goiemment. 

Charles now dissolved the comention parliament, having obtained 
from It what was immediately necessary, but uell aware that he could 
better accomplish his objects with another It was studiously incul- 
cated by the royalist lawyers, that as this assembly had not been sum- 
moned by the lung’s wmt, none of its acts could have any real \alidity', 
e\cept by the confirmation of a true parliament* This doctnne being 
applicable to the act of indemmty left the kingdom in a precanous 
condition, till an undeniable security could be obtained, and rendered 
the dissolution almost necessary Another parhament was called of 
lery different composition from the last Possession and the standing 
ordinances against royalists had enabled the secluded members of 164S, 
that 13 , the adherents of the long parliament, to stem with some degree 
of success the impetuous tide of loyalty in the last elections, and put 
them almost upon an equality with ^e court But in the new assembly, 
ca\aliers, and the sons of cavaliers, entirely predonunated , the great 
famihes, the ancient gentry, the episcopal clergy, resumed their influ- 
ence, the presbytenans and sectanans feared to have their offences 
remembered ; so that w e may rather be surpnsed that about fifty or 
SL\ty who had belonged to the opposite side found places in such a 
parhament, than that its gener^ complexion should be decidedly 
royalist. The presbytenan faction seemed to lie prostrate at the feet 
of those on whom they had so long tnumphed, without any force of 
arms, or civil convulsion, as if the king had been brought in against 
their will Nor did the cavahers fail to treat them as enemies to 


* Pari Hist x4t X52 Oarendon, 76, most strangely ohsenes 00 thk» '*Soireofthc 
leaders brought a tull into the house for the uiaUns that declaranon a law, which was suitable 
to their other acts of ingenuity to Veep the church for c>cr under the same indulu^encc and 
wathout an> settlement which being quickly perceived there was no further progress in it. 
The bill was brought m b> sir Matthew Hale 

5 Collier, who of couree thinks this declaration ao encroachment on the church, as well as 
on the legislative power, sa>s, “ For this reason it wa^ overlooked at the assues and se:>sion.‘i 
in sever^ places m the counir) , where the dissenting nunisters were indicted for not con 
forming pursuant to the laws m force ' P S76. Neal confirms this, 586 , and also Kennet s 
Register, 374 

s Life of Clarendon, 74 A plaudble and somewhat dangerous attack hod been made on the 
authonty of thi^ parliament from an opposite ouartcr, m a pamphlet wmtten by one Drake 
under the name of Thomas Philips, entitled “ rhe Long Parliament Revived,” and mtended 
to prove that bj the act of the late king, providing that they should not be dissolved butby tha 
concurrence of the whole legisbture, they were still in existence and ihgr the king's demise 
which legally puts an end to a parliament, could not affect one that was declared permanent 
by so direct an enactment. argument seems ^ no means inconsiderable but the times 

were not such as to admit of technical reasoning *rae convention paxhament, after question- 
ing Drake, finally sent up articles of impeachment against him but the lor^, after heating 
him in his defence, when he confessed his fault left him to be prosecuted by the attorney -f^en^ 
ral Nothing more, probably, took place. Pail Hist 145 157 Thi:, was in Nov and^Dec 
1660 but Drakes book seems still to have been m considerable arcubtion at least I have 
iwo editions of it, both beanng the date of 1661 The argurrent it contains is purely legal*^ 
but the aim must liavebeen to serve the presbvieiian or par lam nianan cause * 
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monarch), though it ^^as notorious that the restoration uas chiefly 

°ThVnVw%rh^cT' 4 vc the first proofs of their disposition, by 
vntin<T that all their members should receive the sacrament on a certain 
dTac ordn g to “ of the church of England, and that the 
SiSea-iiland covenant should be burned by the common hang- 
man » Ihcy evened still more scnou:> al inn b) an ev ideiu reluct an e 
to'conhrm tfie late act of indemnity, which the king at the opening of 
the Ssion had p?e^ upon thcr attention 1 hose who had suiTered 
the sequestrations and other losses of a vanquished 
endure to ab indon what the) rcckonctl a just reparation But Claren- 
don adlKrtdwith equal integrity and pnidencc to 
principle of the restoration, and alter a strong message fioiu the king 
on the subject, the commons were content to let the bill pass with no 
new oxeepiions ^ They gave indeed some relict to the ruined cavaliers, 
by V olmg 60,000/ to be distributed among that class, but so inade- 
quate a compensation did not assuage thou discontents 

It hi5 been, mentioned abo\c, th.it the ! ite house of cominon'j hiu 
consented to the cvcoption of Vane and Lambert from indemnity, on 
the king’s promise tint they should not suffer death They hid lam 
m the lower accordingly, without being brought to trial Ine regi- 
cides who had come in under the proclamation were saved fromcamtal 
punishment by the fonner act of mdcmmiv But the present parlia- 
ment abhorred tins lukewarm lemt> V bill was brought m for the 
execution of the king’s judges m the Tower , and the attornev general 
was requested to proceed against Vane and lamberL* I he former 

• Comphinls of invilii on e’lc i r4<.I>jlcmii clcr^ were mjJe to the Iitc nailiamcnt Pari 
Ilist leo The Ani,lican« U srS'sb i,. ii > l llicoi on llic Seo c of their |,asl Con Jiict, 

nouvuh^ iniliiiff iho act of i ale nimy Kcniict » Ue?ijicr, 0i6 See, an a q'ccinicn, Saailt a 
Sermons lussim 

. Jounis. 17 May, iCOt aiie previous r|uestion wai movcil on rhii 'vote, hut tail hy i S to 
103 Jloricc, the jccrceiry of state, lann^ one of the tellers fur tile mmoiaty Mont, I believe, 
to v/lioin Monce owed his elevation, did what he could to prevent violent nc isures a„auist 
the preshvicnans Alderman Love vva> su-Ycndcd from Milini, in the house, J«l> 3 , for not 
haviii,; Cikcn the sacriincnt I su,)(>o o that ho afterwards conformed, fur ho became an 
active me nber of the oppu tiio i 

^ Jounis June 14 Xe. Pail Iti t -cp t ife 01 CLuendon, 71 I’limct, 330 V I II di>- 
clur„inj, the loyalists from all in erest cxccediii„ three per ociit on dchlicuntrietcd before tha 
war, pas'icd the commons but wo* dropped In the oti er hoii a: Ihc i teat di'Coiilciit of this 
party at the indemnity continueil to vivo v itscli iia sub c<lucni ..ev^.miis LI virmlo \ lucniiona, 
with niiidi censure, tliat treaiiy priv ate I ills jxas.cd about iC 6 j, iniuihin„' convey aiicej of Lands 
made dunlin, the troubles, pp rfie, 163 One reniarLab^c in Uiiiuc 0 1 lit to La noticed, as 
havin been Rrcaily nusrcproscntcd At the carl of Derby s seat, of Know Jey m Imiitaabirc, 
a tablet Is placed to cnniineniorai the ini,rnnude of Cfiailcs II in hiviiif refu'<d the royal 
to a bill whidi load jmsed both lion ^s for rcstnrin -- the Son of the carl of Derby, w hu 
naU lest his life in the loyal cause, to hiafamily cstvtc llus hi, been su often tcpnnied by 
touioits and novelists, that it pas cs cunontly for a just reproach on the ltin„ s memory It was 
however, m fact, one of lus most honourable aciimiv Iho tnitli u, iluat live cavalier faelion 



aside, in consticmiion of th’o'^ncr’iVo'T''’" 1*““^ P>hcc, Nov aS , on a motion to lay tha bill 

S.r„„,a a,, S' KSS 

* 



5 i 6 The unjust Condemnation oj Sir Henry Vane 

was dropped in the house of lords , but those formidable chiefs of the 
commonwealth were bi ought to trial Their indictments alleged as 
overt acts of high treason against Charles II their exercise of civil 
and military functions under the usurping government , though not, as 
far as appears, expressly directed against the kinj^s authonty, and 
certainly not against his person Under such an accusation many 
who had been the most earnest m the king’s restoration might have 
stood at the bar Thousands might apply to themselves, in the case 
of Vane, the beautiful expression of Mrs Hutchinson, as to her hus- 
band’s feelings at the death of the regicides, that he looked on himself 
as judged in their judgment, and executed m their execution The 
stroke fell upon one, the reproach upon many 
The condemnation of sir Henry Vane was very questionable, even 
according to the letter of the law It was plainly repugnant to its 
spint An excellent statute enacted under Henry VII , and deemed by 
some great writers to be only declaratory of the common law, but 
occasioned, no doubt, by some harsh judgments of treason which had 
been pronounced during the late competition of the houses of York 
and Lancaster, assured a perfect indemnity to all persons obeying a 
king for the time being, however defective his title might come to be 
considered when another claimant should gam possession of the throne 
It estabhshed the duty of allegiance to the existing government upon 
a general pnnciple , but m its terms it certainly presumed that govern- 
ment to be a monarchy This furnished the judges upon the trial of Vane 
wth a distmction of which they willingly availed themselves They pro- 
ceeded however, beyond all bounds of constitutional precedents and of 
common sense, when they determined that Charles the Second had 
been king de facto as well as de jiwe from the moment of his father’s 
death, though, in the words of their senseless sophistry, “ kept out of 
the exercise of his royal authonty by traitors and rebels ” He had 
indeed assumed the title dunng his exile, and had granted letters 
patent for different purposes, which it was thought proper to hold good 
after his restoration , thus presenting the strange anomaly, and as it 
were contradiction in terms, of a lung who began to govern in the 
twelfth year of his reign But this had not been the usage of former 
times Edward IV , Richard III , Henry VII , had dated their instru- 
ments either from their proclamation, or at least iom some act of 
possession The question was not whether a nght to the crown des- 
cended according to the laws of inheritance, but whether such a right, 
divested of possession, could challenge allegiance as a bounden duty 
by the law of England This is expressly determined in the negative 
by lord Coke in his third Institute, who maintains a king “ that hath 
nght, and is out of possession,” not to be within the statute of treasons 
He asserts also that a pardon granted by him would be void , which 
by panty of reasoning must extend to all his patents ^ We may con- 
sider therefore the execution of Vane as one of the most reprehensible 

si the constitution had made its boundanes indistinct Thus m the convention parliament th 
bodies of Cromwell, Bradshaw, Ireton, and others, were ordered, Dec 4 , on the motion ot 
colonel Titus, to be disinterred, and hanged on a gibbet The lords concurred m this order 
but the mode of address to the king would have been more rcgubir Pari Hist 151 ’ 

1 3 Inst 7 This^pearstohavebeenheld inBagots case.pEdw 4 See also Higden’i 
View of the English Constitution, J7og 
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,rr=T? pn» ?" r— js 

3d render the return o? what is caUed legifmate ^government under 
any circumstances, an intolerable curse to a natiom 

^e king violated bis promise by the execution of “ 

the ludffes^ strained the law by his conviction. He had assured the 
last parliament, m answer to their address, that if Vane and Lambert 
shoidd be attainted by law he would not suffer sentence to be 
executed Though the present parliament had urged the attorney- 
t^eneral to brmg these delinquents to trial, they had never, by an 
address to the king, given him a colour for retracting his promise of 
mercy It is worthy of notice that Clarendon does not say a syUable 
about Vane’s tnal , which affords a strong presumption that he thought 
it a breach of the act of indemnity But we have on record a remark- 
able letter of the king to his minister, wherein he expresses his resent 
ment at Vane’s bold demeanour during his trial, and intimates a wish 
for his death, though with some doubts whether it could be honourably 
done Doubts of such a nature never lasted long with this prince , 
and Vane suffered the week after Lambert, whose submissive beha- 
viour had furnished a contrast with that of Vane, w'as sent to Guern- 
sey , and remained a prisoner for thirty years The royalists have 
spoken of Vane with extreme dishke, yet it should be remembered 
that he was not only incorrupt, but dismterested, inflexible in conform- 
ing his public conduct o his prmciples, and averse to every sanguin- 
ary or oppressive measure qudities not ver)' comm,on in revolutionary 
chiefs, and which honourably distinguished him from the Lamberts and 
Haslerigs of his party » 

No time wa' lost, as might be expected from the temper of the 
commons, in replacing the Sirone on its constitutional basis after th? 
rude encroachments of the long parliament They declared tha' 
there was no legislative power in either or both houses without the 
king , that the league and covenant was unlawfully imposed , that the 
sole supreme command of the militia, and of all forces by sea and 
land, had ever been by the laws of England the undoubted right of 
the crown , that neither house of parliament could pretend to it, nor 
could lawfully levy any war offensive or defensive against his majesty * 
These last words appeared to go a dangerous length, and to sanction the 
suicidal doctnne of absolute non-resistance They made the law of high 
treason more stnct during the king’s life, in pursuance of a precedent 

4 >on'ofvS.^n?Sabr" '«deaUy mUn, ales that he thought the con- 

IV relation that has been made to me of Mr H Vane’s carriage \esterda\ m the Hall 

he had'^^ne^ ^ nghtly informed, -was so msolent, as tojusufj all 

Simgs to V?“? “OST™® f^sland but a parliament, iid many 

to^ 1 J had a true account of all and if he 1ms given n^w ociSsion 

of ‘^^S=roiis a man to let hie, if we can honestly put him out 

•tore to Ly to-morrow, till when I have no 

Vanevias ^hwded Tune ra fcr ? June 7 166a - 

patent, would have ammmted to ^ treasurer of the navy, which according to hii 

w^, p ago ° ao,ooo/ per annum, if we may rely on Harris’s life of Crom 

Uon parliament? Is 1°*^ ^ettlmg the imhtia had been much opposed in the couven 

have^droppe“ ' ^"“3 Hw Parh History Tv 145 It s«mE ?o 


5 i 8 Cotporahon Act Repeal of the Triennial Act 

m the leign of Ebzabeth (C i ) They restored the bishops to their 
seats in the house of lords , a step which the last parliament 
would never have been induced to taJce, but which met with little 
opposition from the present ‘ The violence that had attended their 
exclusion seemed a sufficient motive for rescinding a statute so im- 
pioperly obtained, even if the policy of maintaining the spintual peers 
were somewhat doubtful The remembrance of those tumultuous 
assemblages which had overawed their predecessors m the winter of 
1641, and at other times, produced a law against disoiderly petitions 
This statute provides that no petition or address shall be presented to 
the king or either house of parliament by more than ten persons , nor 
shall any one procure above twenty peisons to consent or set their 
hands to any petition for alteration of matters established by law in 
church or state, unless with the previous order of thiee justices of the 
county, or the major part of the grand juiy (C 5 ) 

Thus far the new parliament might be said to have acted chiefly on 
a principle of repairing the breaches recently made in our constitution, 
and of re-establishing the just boundaries of the executive power , nor 
would much objection have been offered to their measures, had they 
gone no farther m the same couise The act for regulating corpora- 
tions is much more questionable, and displayed a determination to 
exclude a considerable portion of the community from then civil rights 
It enjoined all magistrates and persons bearing offices of trust in cor- 
porations to swear, that they believed it unlawful, on any pretence 
whatever, to take arms against the king, and that they abhorred the 
traitorous position of bearing arms by his authoiity against his person, 
or against those that are commissioned by him They were also to 
renounce all obligation arising out of the oath called the solemn 
league and covenant , in case of refusal, to be immediately removed 
from office Those elected m future were, in addition to the same 
oaths, to have received the sacrament within one year before their 
election, according to the rites of the English church " These pro- 
visions struck at the heart of the presbyterian party, whose strength 
lay in the little ohgai clues of corporate towns, which dnectly 01 indi- 
rectly returned to parliament a very laige proportion of its members 
Yet It rarely happens that a political faction is crushed by the terrors 
of an oath Many of the moie rigid piesbyterians lefused the condi- 
tions imposed by this act , but the majoiity found pretexts for qualify- 
ing themselves 

It could not yet be said, that this loyal assembly had meddled with 
those safeguards of public liberty which had been erected by their 
great predecessors in 1641 The laws that Falkland and Hampden 
had combined to provide, those bulwarks against the ancient exorbi- 
tance of prerogative, stood unscathed , threatened from afar, but not 

1 C 2 T.he only opposition made to tins m as m the house of lords bj the earl of Bristol 
and some of the Roman catholic party, who thought the bishops would not be brought into a 
toleration of their rehgion Life of Clarendon, p 138 

“ 13 Car II sess a c. r Ihisbilldid not pass without a strong opposition 111 the commons 
It was earned at last bj i8a to 77, Journs July 5 but on a previous division for its commit 
ment the numbers were 185 to 136 June 20 Prjnne was aiftenvards reprimanded by the 
speaker for publishing a pamphlet agamst this act, July 15 but his courage had now lorsaktn 
him and he made a submissive apology though the censure was pronouuced m a very harsh 
manner 
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vet betra\ed by the gamson But one of these, the bill for tnennia^ 
wLnde^e pnde of royalty, and gave scandd to its u or- 
£p“s nolTo much on account of us object, as of the secunt.es 
S™ded against us violation If the ling did not summon a fresh 
oarhament within three years after a dissolution, the peers were to 
meet and issue wnts of their own accord ; if they did not within, a cer- 
tain time perform this duty, the sheriffs of evey co^ty were to take it 
on themselves, and, m default of all constituted authonties, the electors 
might assemble without any regular summons, to choose representa- 
tives It was manifest that the king must have taken a fixed resolution 
to trample on a fundamental law, before these irregular tumultuous 
modes of redress could be called into action , and that the existence of 
such provisions could not m any degree weaken or endanger &e legal 
and limited monarchy But the doctnne of passive obedience had now 
crept from the homilies mto the statute-book , the parliament had not 
scrupled to declare the unlawfulness of defensive war against the kmg^s 
person , and it was but one step more to take away all direct means of 
counteractmg his pleasure Bills were accordingly more than once 
ordered to be brought m for repealmg the tnenmal act , but no further 
steps were taken uU the king thought it at length necessary m the year 
i6^ to give them an mtimation of his desires (Journs 3d April, 1662, 
loth Mar 1663 ) A vague notion had partially gamed ground that no 
parliament, by virtue of that bill, could sit for more than three years 
In ahusion to this, he told them, on opening the session of 1664, that 
he “ had often read over that bill , and, though there was no colour for 
the fancy of the determination of the parliament, jet he would not deny 
that he had always expected them to consider the wonderful clauses m 
that bill, which passed in a time verj'- uncareful for the dignity of the 
crown or the security of the people He requested them to look agam 
at It For himself, he loved parliaments , he was much beholden to 
them , he did not think the crown could ever be happy without fre- 
quent parhaments But assure yourselves," he concluded, “ if I should 
think otherwise, I would never suffer a parhament to come together by 
the means prescribed by that bilk" ^ 

So audacious a declaration, equivalent to an avowed design, in cer- 
tain circumstances, of prevenung the execution of the laws by force of 
arms, was never before heard from the lips of an Enghsh king, and 
would m any other times have awakened a storm of mdignation from 
me commons They were however sufficiently compliant to pass a bill 
for me repeM of that which had been enacted with unanimous consent 
m 164.1, and had been hailed as the great palladium of constitutionM 
monarchj The preamble recites the said act to have been “m dero- 
gation of his miyesty’s just rights and prerogative inherent in the 

assembling of parlia- 

^ and article in 

me fuUest manner , yet, with an inconsistency not unusual in our 

in a difeent spK t 

tad himself con^e<i^“^^ very unjuaUy of the tnenmal act, forsctting that ha 



520 Attempt made to restore the Star-chamber Court 

billed to the influence of that party in the house, which had begun to 
oppose the court, and already showed itself in considerable strength ^ 
Thus the effect of this compromise was, that the law of the long parlia- 
ment subsisted as to its principle, without those unusual clauses which 
had been enacted to render its observance secure The king assuied 
them, in giving his assent to the repeal, that he would not be a day 
more without a parliament on that account But the necessity of those 
securities, and the mischiefs of that false and servile loyalty which 
abrogated them, became manifest at the close of the present leign , 
nearly four years having elapsed between the dissolution of Charles's 
last parliament and his death 

Clarendon, the principal adviser, as yet, of the king since his restoia- 
tion (for Southampton rather gave reputation to the administration than 
took that superior influence which belonged to his place of treasurer), 
has thought fit to stigmatize the triennial bill with the epithet of infa- 
mous So wholly had he divested himself of the sentiments he enter- 
tained at the beginning of the long parliament, that he sought nothing 
more ardently than to place the crown again m a condition to commit 
those abuses and excesses, against which he had once so much inveighed 
“ He did never dissemble," he says, “from the time of his return with 
the king, that the late rebellion could never be extirpated and pulled 
up by the roots till the king’s regal and inherent power and prerogative 
should be fully avowed and vindicated, and till the usurpations in both 
houses of pailiament, since the >ear 1640, were disclaimed and made 
odious , and many other excesses, which had been effected by both 
befoie that time under the name of privileges, should be restrained or 
explained Foi all which reformation the kingdom in geneial was veiy 
well disposed, when it pleased God to restore the king to it The 
present parliament had done much, and would willingly have prose- 
cuted the same method, if they had had the same advice and encou- 
ragement ” (P 383 ) I can only understand these words to mean 
that they might have been led to repeal other statutes of the long par- 
liament besides the triennial act, and that excluding the bishops from 
the house of peers , but more especially to have restored the two great 
levers of prerogative, the courts of star-chamber and high-commission 
This would indeed have pulled up by the roots the work of the long 
parliament, which, m spite of such general repioach, still continued to 
shackle the revived monarchy There had been some serious attempts 
at this m the house of lords during the session of i66r-2 'yVe read in 
the Journals (Loid’s Journs 23d and 24th Jan 1662) that a committee 
was appointed to prepare a bill for repealing all acts made in the par- 
liament begun the 3d day of November, 1640, and for re-enactmg such 
of them as should be thought fit This committee some time after 
(i2th Feb ) reported their opinion, “that it was fit for the good of the 
nation, that there be a court of like nature to the late court called the 
star-chamber , but desired the advice and directions of the house in 
these particulars following Who should be judges ? What matters 


1 16 Oir II c t We find by the Journals that some liiviiioiis took place during the paSiage 

of this bill, and though, as far as appears, on subordinate points, yet probably springing from 
an opposiuoii to Us pnnciplc Mar 28 1664 ”1 here was bj this time a regular party formed 

li„anist die cuurL 



Hallam's Constitutional History of England 521 

should they be ludges of? By what manner of proceedings should 
they act ? ” The house, it is added, thought it not fit to giye any par- 
ucular directions therein, but left it to the commttee to proceed they 
would. It does not appear that any thing farther was done in this 
session , but we find the biU of repeal reyiyed next year (19th Mar, 
1663 ) It IS howeier only once mentioned Perhaps it rnay be ques- 
tionable, whether, eyen amidst the fervid loyalty of 1661, the bouse of 
commons would have concurred in re-estabhshing the st^-charnber 
They had taken marked precautions m passmg an act for the restora- 
tion of ecclesiastical jurisdiction, that it should not be construed to 
restore the high-commission couit, or to give validity to the canons of 
1640, or to enlarge m any manner the ancient authority of the church. 
(13 Car II a 12 ) A tnbunal still more formidable and obnoxious 
would hardly have found favour wuth a body of men, who, as their 
behanour shortly demonstrated, might rather be taxed with passion 
and vindictiveness tow'ards a hostile faction, than a deliberate iviUing- 
ness to abandon their Enghsh rights and pnvileges 
The stnking charactenstic of this parhament was a zealous and 
intolerant attachment to the established church, not losing an atom of 
their aversion to popery in their abhorrence of protestant dissent In 
every former parliament since the reformation, the country party (if I 
may use such a word, by anticipation, for those gentlemen of landed 
estates ivho ow ed their seats to their provmcial importance, as dis- 
tinguished from courtiers, laivyers, and dependents on the nobihty,) 
had incurred with ngid churclunen the reproach of pimtamcal affec- 
tions They were implacable against popery, but disposed to far more 
indulgence with respect to nonconformity, than the very different 
maxims of Elizabeth and her successors ivould permit Yet it is 
obvious that the puritan commons of James I and the high-church 
commons of Charles II ivere composed, m a great measure, of the 
same families, and entirely of the same classes But, as the arrogance 
of the prelates had e.\cited indignation, and the suffenngs of the scru- 
pulous clergy begotten sympathy in one age, so the reversed scenes of 
the last twenty years had given to the former, or their adherents, the 
advantage of enduring oppression with humility and fortitude, and dis- 
played m the latter, or at least many of their number, those odious and 
malevolent qualities ivhich adversity had either concealed or rendered 
less dangerous The gentry, connected for the most part by birth or 
education with the episcopal clergy, could not for an instant hesitate 
etween the ancient establishment, and one composed of men whose 
oquence in preaching was chiefly directed towards the common 
Fn pre-supposed a degree of enthusiasm in the hearer which 

Tofc. classes rarely possessed* They dreaded the wilder sectaries, 

pohtical influence, as much as to the 
ne^s? a unnaturaUy, though witjiout perfect fair- 

3ev r presbytenan or moderate nonconformist m the 

apnrovimnipa ^ whose tenets he at least more 

^ the church of England minister 

the Ions- to presume, as I have already remarked, that 
fneiids^in the deceive the presbytenans and their 

the convention parhament by his declaration of October, 
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1660^ He proceeded, after the dissolution of that assembly to fill up 
the number of bishops, who had been reduced to nine, but with no 
further mention of sutfragans, or of the council of presbyters, which 
had been announced m that declaration.® It does indeed appear highly 
probable that this scheme of Usher would have been found inconve* 
nient and even impracticable , and reflecting men would perhaps be 
apt to say that the usage of primitive antiquity, upon which all parties 
laid so much stress, was rather a presumptive argument against the 
adoption of any system of church-government, m circumstances so 
wdely diffeient, than m favour of it But inconvenient and imprac- 
ticable provisions cany with them their ovn remedy, and the king 
might have respected his own word, and the wishes of a large part of 
the church, without any formidable danger to episcopal authonty It 
would have been, however, too flagrant a breach of promise (and yet 
hardly greater than that just mentioned) if some show had not been 
made of desiring a reconciliation on the subordinate details of rehgious 
ceremonies and the liturgy This produced a conference held at the 
Savoy, m May, 1661, between twenty-one Anglican and as many pres- 
byterian dmnes the latter were called upon to propose their objec- 
tions , it being the part of the others to defend They brought forward 
so long a list as seemed to raise little hope of agreement Some of 
these objections to the seivice, as may be imagined, were rather cap- 
tious and hypercntical , yet m many cases they pointed out real defects 
As to ceremonies, they dwelt on the same scruples as had from the 
beginning of Elizabeth's reign produced so unhappy a discordance, and 
had become inveterate by so much persecution The conference was 
managed ivith great mutual bitterness and recrimination , the one party 
stimulated by vindictive hatred and the natural arrogance of power , 
the other imtated by the manifest design of breaking the king's faith, 
and probably by a sense of their own improvidence in ruining them- 

1 Clarendon, in his Life, p 149 , sa^s, that the king “had received the presbyterian nums 
ters with grace and did beiic\e that he should work upon them by persuasions liavmg been 
well acquainted with their common arguments by the con\ersation he had had in Scotbnd, 
and Ufos very able io co>ifute Hum ’* l-his is one of the stmige absurdities into which Claren 
don’s prejudices hurry him in almost every page of hiswnungs, and more especially lu this 
continuation of his Life Charles, as his minister well knew, could not read a common Latin 
book, (Clar St, Papers, lu 567 ) and had no manner of acquaintance with tlieological learning, 
unless the popular argument in favour of popery is so to be called yet he was verv able to con 
futc men who had passed their hves 111 study, on a subject involving a considerable knowledge 
of Scripture and the early waters m their ongmal languages 

* Clarendon admits that this could not have been done till the former parliament was dis* 
solved, 97 -This means, of course, the supposition that the Ling’s word was to be broken 
“ The mabgnity towards the church,” he says, “ seemed increasing, and to be greater than at 
the coming in of the king ’ Pepys, m his Diary, has several sharp remarks on the miscon 
duct and unpopulanty of the bishops, though himself an episcopalian even before the restora- 
tion “ The cler^ are so high that all people I meet with do protest against their practice ” 
^ug 31 i66o I am convmced m my judgment that the present clergy w ill never heartily 
go down with tlic generality of the commons of England they have been so used to liberty 
and freedom, and they arc so aeguamted with the pndc and debauchery of the present clergy 
He [Mr Blackburn, a non conformist] did give me many stones of the affronts which the 
clergy receive in all parts of Eugland from the gentry and ordmary persons of the pansh ” 
Nov g 1663 The opposite party had recourse to the old weapons of pious fraud I nave a 
tract containing twenty seven instances of remarkabIcjudgmcnts,aJI between June, 1660, and 
April, 1661, whi^ befell divers persons for reading the common prayer, or, the more common 
offence, reviling godly ministers This is entitled Annus MiraoiUs , and, besides the above 
twenty seven, attests so many prodigies, that the name is by no means misapplied Tlie bishops 
made large fortunes by fillmg up leases Burnet, 260 And Clarendoa adnuts them to have 
been too rapacicu5, though he tnes to extenuate P 4S 
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selves by his restoiation The chief blame, it cannot dissemble^, 

ought to fall on the churchmen An opportunity f they 

ml m a very great measure, that schism and separation which, it they 
arl to be believed, is one of the worst evils that can befall a Chnstian 
SmlnUy ■SSyhad .t m the.r power » ream or to eypd a vas^ 
number of worthy and laborious ministers of the gospel, vvith wM 
they had, in their own estimation, no essential ground of difference 
They knew the king, and consequently themselves, to have 
with (I mi'>-ht almost say by) the strenuous co-operation of those very 
mS who were now at "them mercy To judge by the rules o ^ 
wisdom, or of the spirit of Christianity, (to 

what might be satincally said of expenence, it is difficult not to think 
we have a right to expect that a body of ecclesiastics should pay some 
attention,) there can be no justification for the Anglican party on this 
occasion They have certainly one apology, the best very frequently 
that can be offered for human infirmity, they had sustained a long and 
unjust exclusion from the emoluments of their profession, which begot 
a natural dishke towards the members of the sect that had profited at 
their expense, though not, m general, personally responsible for their 
misfortunes ^ 

The Savoy conference broke up in anger, each party more exas- 
perated and more irreconcilable than before This, indeed, has been 
the usual consequence of attempts to bring men to an understand- 
ing on religious differences by explanation or compromise The 
public IS apt to expect too much from these discussions, unwilhng 
to believe either that those who have a reputation for piety can be 
wanting m desire to find the truth, or that those who aie esteemed for 
ability can miss it And this expectation is heightened by the language 
rather too strongly held by moderate and peaceable divines, that little 
more is required than an understanding of each others’ meaning, to 
unite conflicting sects m a common faith But as it generc^'y happens 
that the disputes of theologians, though lar from being so ir- -portant as 
they appear to the narrow prejudices and the heated passions of the 
combatants, are not wholly nominal, or capable of being reduced to a 
common form of words, the hopes of union and settlement vanish upon 
that closer inquiry which conferences and schemes of agreement 
produce And though this may seem rather applicable to speculative 


» The fullest account of this-conference, and of all that passed as to the comprehension ol 
the presbytenans.is to be read ui Baxter, whom Neal has abndged Some allowance must, 
m resentment of Bxxter but his known integrity makes it impossible 

"Jain part of his narration - Nor is it necessary to rest on the evidence of those 
the ^ve the jirejudices of dissenters For bishop Burnet admits that all 

on the ere^bvte^ to employ the prelates’ minds, was not only to make no alteration 

irar" n account, but to straiten the terms of conformity far more than before the 

's'V' 

SyinE ti’eVllroMS’ A"8l'C3n£ came to the conferenot 

of^Se^oWed^W^ of natwn, Steame, bishop 

a king” Baxter n ottR n.?°o>ntes He will not say lest he should acknowledge 

ne\er to have been o?the teillihhr^^ m^ignant reflection on a man who was well known 

1650, that Richard rrnm,voiF'^^ ^ j ’f ^ ’O'' Baxter seems to have thought, m 

a C^-'^s Stuart and’ as 

the prhament, Aprl 30 i66^he sllX ir^tf a^dpartui p 71 But, preaching before 
loyaf to our kmg on ^were apeed p”°°y differences whether we should be 
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controversies than to such matters as were debated between the church 
and the piesb>tenans at the Savoy conference, and winch are in their 
nature more capable of compromise than articles of doctiine, yet the 
consequence of exhibiting the incompatibility and reciprocal alienation 
of the two parties in a clearer light was nearly the same 

A detcnnination having been taken to admit of no extensive compre- 
hension, It was debated by the government whether to make a few alteia- 
tions in the litiirg)’, or to restore the ancient service in every particular 
The former advice prevailed, though with no desire or expectation of 
conciliating any scrupulous persons by the amendments introduced ‘ 
These were by no means numerous, and in some instances rather chosen 
in order to irritate and mock the opposite party, than from any compli- 
ance with their prejudices It is indeed very probable, from the temper of 
the new parliament, that they would not have come into more tolerant 
and healing measures When the act of uniformity was brought into 
the house of lords, it was found not only to restore all the ceremonies 
and other matters to which objection had been taken, but to contain 
fresh clauses more intolerable than the rest to the presbyterian clergy 
One of these enacted that not only every beneficed minister, but fellow 
of a college, or even schoolmaster, should declare his unfeigned assent 
and consent to all and every thing contained in the book of common 
prayer (13 &. 14 Car II c iv § 3 ) These words, however capable 
of being eluded and explained away, as such subscriptions always are, 
seemed to amount, in common use of language, to a complete approba- 
tion of an entire volume, such as a man of sense hardly gives to any 
book, and which, at a time when scrupulous persons were with great 
difficulty endeavouring to reconcile themselves to submission, placed a 
new stumbling-block in their way, which, without abandoning their 
integrity, they found it impossible to surmount 

The malignity of those who chiefly managed church affairs at this 
penod displayed itself m another innovation tending to the same end 
It had been not unusual from the very beginnings of our reformation, 
to admit ministers ordained in foreign protestant churches to benefices 
m England No re ordination had ever been practised with respect 
to those who had received the imposition of hands in a regular church, 
and hence it appears that the church of England, whatever tenets 
might latterly have been broached in controversy, did not consider the 
ordination of presbyters invalid Though such ordinations as had 
taken place during the late troubles, and by virtue of which a great 
part of the actual clergy were in possession, w ere evidently iifegular 
on the supposition that the English episcopal church was then in 
existence , yet if the argument from such great convenience as men 

1 Life of Clarendon, 147 He observes that the alterations made did not reduce one of the 
opposite party to the obedience of the church Now, in the first place, he could not know 
this and, in the next, he conceals from the reader, tnat, on the whole matter, the changes 
made m the liturgy were more likely to disgust than to conciliate Tnus the puritans having 
always objected to the number of saints’ days, the bishops added a few more and the former 
aas ing given very plausible reasons against the apocryphal lemons in the daily service, the 
others inserted the legend of Bel and the Dragon, for no other purpose than to show contempt 
of their scruples The alterations may be seen in Kennet’s Register, 585 The most important 
was the restorauon of a rubric inserted in the communion service under Edward VI , but left 
out by Ehzabeth, declaring against any conioral presence in the Lord s supper This gave 
offence to some of those u ho had adopted that opinion, espeaally the duke of York, and per 
haps tended to complete his alieiiauon from the Anghcaii ^urch Burnet, 1 183. 
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caU necessity ivas to prevail, it was surely worth while to suffer them 
mthout question for the present, enacting provisions, if such 
SJ^re^equned, fo? the future But this did not fall in with the passion 
and pohcy of the bishops, who found a pretext for their ^orldly 
motives faction in the supposed divine right and necessity of epis- 
cooal succession, a theory naturally more agreeable to arrogant and 
do^atical ecclesiastics than that of Cranmer, ii^o saw no 
difference between bishops and pneste , or of Hooker, who 
ecclesiastical sup'enonties, like civil, subject to vanation or of StiUing- 
fleet, who had lately pointed out the impossibility of ascertaining 
bevond doubtful conjecture the real constitution of the apostolical church, 
from the scanty, inconclusive testimonies that either Scripture or 
quity furnish. It was therefore enacted in the statute for uniformit> , that 
no person should hold any preferment in England, wthout having 
received episcopal ordination There seems to be httle or no objection 
to this provision, if oidination be considered as a ceremony of ad- 
mission into a particular society, but according to the theories which 
both parties had embraced m that age, it conferred a sort of mystenous 
indelible character, which rendered its repetition improper i 
The new act of uniformity succeeded to the utmost wishes of its 
promoters It provided that every minister should, before the feast of 
St. Bartholomew, 1662, publicly declare his assent and consent to every 
thing contained in the book of common prayer, on pam of being ipso 
facto depnved of his benefice * Though even the long parliament had 
reserved a fifth ol the profits to those who were ejected for refusing the 
covenant, no mercy could be obtained from the still greater bigotry of 
the present, and amotion to make that allowance to nonconforming 
ministers was lost by 94 to 87 * The lords had shown a more tem- 
perate spint, and made several alterations of a conc^-iating nature 
They objected to extending the subscription require* by the act to 
schoolmasters But the commons urged in a conlerencc t e force of 
educanon, which made it necessary to take care for the youth The 
upper house eyen inserted a proviso, allowing the king to dispense with 
the surplice and the sign of the cross, but the commons resolutdy 


iLifeofCbr 152 Burnet, 256 Morley, afterwaiils bishop of WindiCitur, was encT’cii 

)ust before the restoraUon in ncgoluung with the presbytenaos They stuck out for the 
negam c voice of the counal ot presbyters, and for the validity of their ordinations Cbr State 
Papers, 737 He had two schemes to get over the difficulty one to pass them over sub silenlio. 
the other a hj-potheucal re ordmaCon, on the supposition that soraclhiin, mi.ht have been 
° " bopumtion The .oriiier is a cunous 

j ^ prelond to thmk presbytenan ordinations really null Id 7a3 

■■ Ihe day feed upon suggested a comparison which, though severe, was obvious A 
Si'll observed on this, ‘‘ Thev were careful not to remember that the same da^ 

f ir because the tiUics were commonly due at Michaelmas, had bc^ 

appointed for the former ejectment, when four times as many of the loyal clcr y were decnvcd 
for fidelity to their sovereign ” Soulhev’s Hist of the Church .. ^67 iTiVdie &vas 
chosen in order to deprive the incumbent of a whole yeaPs uthes, Mr SouVhev 1 ^ l^r^ed 
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.at parhamenuary ordi- 
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withstanding this and every other alteration, they were all given up 
Yet next year, when it was found necessary to pass an act for the lehel 
of those who had been prevented mvoluntanly from subscnbing the 
declaration m due time, a clause was introduced, declaring that the 
assent and consent to the book of common prayer required % the said 
act should be understood only as to practice and obedience, and not 
otherwise The duke of Yoik and twelve lay peers pi otested against 
this clause, as destructive to the church of England as now established, 
and the commons vehemently objecting to it, the partisans of moderate 
councils gave waj' as befoie (Loids’ Journs , 25th and 27th July, 1663 
Ralph, 58 ) WHien the day of St Baitholomew came, about 2000 per- 
sons resigned their preferments rather than stain then consciences by 
compliance — an act to which the more liberal Anglicans, after the 
bitterness of immediate passions had passed away, have accorded that 
praise which is due to heroic virtue in an enemy It may justly be 
said that the episcopal clergy had set an example of similar magna- 
nimity in refusing to take the covenant Yet, as that was partly of a 
political nature, and those who were ejected for not taking it might 
hope to be restored through the success of the king^s arms, I do not 
know that it was altogether so eminent an act of self-devotion as the 
presbytenan clergy displayed on St Bartholomew’s day Both of them 
afford striking contrasts to the pliancy of the English church in the 
greater question of the preceding century, and bear witness to a re- 
markable integrity and consistency of principle » 

No one who has any sense of honesty and plain dealing can pretend 
that Charles did not violate the spint of his declaiations, both that 
from Breda, and that which he published in October, 1660 It is idle 
to say, that those declarations were subject to the decision of parlia- 
ment, as if the ci own had no sort of influence in that assembly, nor 
even any means of making its inclinations known He had uiged them 
to confinn the act of indemnity, wherein he thought his honoui and 
secunty concerned was it less easy to obtain, or at least to ask for 
their concurrence m a comprehension or toleration of the presbytenan 
clergy? Yet, after mocking those persons with pretended favour, and 
even offering bishoprics to some of their number, by way of purchasing 
their defection, the king made no effort to mitigate the provisions of 
the act of uniformity, and Clarendon strenuously supported them 
through both houses of parliament * This behaviour in the minister 
'prung from real bigotry and dislike of the presbyterians, but Charles 

1 The report ol the conference Lords Joumtls, 7th May, is altogether rather curious 

“ Neal, 025-636 Baater told Bumet, as the latter says p 185 , tliat not above 300 would 
fave resigned had the terms of the hing s declaration been adhered to The blame lie goes on, 
'ell chiefly on Sheldon But Clarendon was cliarged with entertaining the presbj terians with 
good words, while he was giving way to the bishops Sec also p 268 Bx\ter puts the inim 
ber of the depnved at 1800 Life, 384 And it nasgenerally been reckoned, about 2000 tlioiigh 
Bumet says it has been much controverted If indeed w e can rely on Calamy s account of the 
ejected ministers abndged by Palmer under the title of The Nonconformist’s Memorial, the 
number must have been full 2 |oo Kennct, however (Register 807) notices great mistakes ol 
Cflaniy m respect only to one diocese, that of Peterborough Probably both in this collection, 
and m that of Walker on the other side, as in all martyrologics, there are abundant errors 
but enough will remain to afford memorable examples of consacntious sufLnng and we 
cannot read vmhoet indignation Keuiicts endeavours, m the conclusion of his volume, to 
extenuate the praise of the deprived presbytenans by captious and unfair arguments 

* Sec Clarendon’s feeble attempt to vindicate the king from Uic charge of breach ol 
faith, 157 
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was influenced by a very different motive, which had becorne the secret 

snnnsofallhispohcy This requires to be fully explained , 

^Charles during his misfortunes, had made repeated promises to the 
pope and the great catholic princes of relaxing the penal i^inst 
Ls^subiects of that religion— promises which he well knew to be the 
necessary condition of their assistance. And, though he never received 
any succour which could demand the performance of these assurances, 
his desire to stand w ell vnth France and Spain, as well as a sense of 
Mhat was really due to tlie English catholics, would have disposed him 
to ‘nant every indulgence which the temper of his people should permit 
The laws were highly se\ere, m some cases sanguinary, they were 
enacted in very different times, from plausible motives of distmst, 
which It would be now both absurd and ungrateful to retain The 
catholics had been the most strenuous of the late king^s adherents, the 
greatest sufferers for their loyalty Out of about 500 gentlemen who 
lost their hves in the royal cause, one third, it has been said, were of 
that religion.^ Their estates had been selected for confiscation, when 
others had been admitted to compound It is, however, certain that 
after the conclusion of the war, and especially during the usurpation of 
Cromwell, they declined in general to provoke a government which 
showed a good deal of connivance towards their religion by keeping up 
any connexion with the exiled family * They had, as was surely very 
natural, one paramount object in their politick conduct, the enjoyment 
of religious liberty , whatever debt of gratitude they might have owed 
to Charles I had been amply paid , and perhaps they might reflect, 
that he had never scrupled, in his various negotiations with the parlia- 
ment, to acquiesce in any proscriptive measures suggested against 
popery This apparent abandonment, however, of the royal interests 
excited the displeasure of Clarendon, which was increased by a ten- 
dency some of the catholics showed to unite wath Lambert, who w'as 
understood to be pnvateiy of their religion, and by an intrigue earned 
on in 1659, by the machinations of Buckingham with some priests, to 
set up the duke of York for the crown But the king retained no 
resentment of the general conduct of this party , and was desirous to 
give them a testimony of his confidence, by mitigating the penal laws 
against their religion Some steps were taken towards this by the 
house of lords in the session of i66r , and there seems little doubt that 
the statutes at least inflicting capital punishment would have been 
repealed \vithout difticulty, if the catholics had not lost the favourable 
mmiient by some disunion among themselves, which the never-ceasin« 
mtngues of the Jesuits contnved to produce.* “ 

There can be no sort of doubt that the king’s natural facility and 
exemption from all prejudice in favour of established laws, would have 

» sJ more than 170 names. Neal coo 
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led him to afford every indulgence that could be demanded to his 
catholic subjects, many of whom were his companions or his coun- 
sellors, wthout any propensity towards their religion But it is morally 
certain that, dunng the period of his banishment, he had imbibed, as 
deeply and senously as the character of his mind would permit, a per- 
suasion that, if any scheme of Christianity were true, it could only be 
found m the bosom of an infallible church , though he was never 
reconciled, according to the formal profession which she exacts, till 
the last hours of his life The secret however of his inclinations, 
though disguised to the world by the appearance, and probably some- 
times more than the appearance, of carelessness and infidelity, coula 
not be wholly concealed from his court It appears the most natural 
mode of accounting for the sudden conversion of the earl of Bnstol to 
popery, which is generally agreed to have been insincere An am- 
bitious intriguer, holding the post of secretary of state, would not have 
ventured such a step without some grounds of confidence in his master’s 
rvishes , though his characteristic precipitancy hurried him forward to 
destroy his own hopes Nor are there wanting proofs that the protest- 
antism of both the brothers was greatly suspected in England before 
the restoration ^ These suspicions acquired strength after the king’s 
return, through his manifest intention not to marry a protestant , and 
still more through the presumptuous demeanour of the opposite party, 
which seemed to indicate some surer grounds of confidence than were 
yet manifest The new parliament m its first session had made it 
penal to say that the king was a papist or popishly affected , whence 
the prevalence of that scandal may be inferred (13 Car Her) 
Charles had no assistance to expect, in his scheme of granting a full 
toleration to the Roman faith, from his chief adviser Clarendon A 
repeal of the sanguinary laws, a reasonable connivance, perhaps m 
some cases a dispensation — to these favours he would have acceded 
But in his creed of policy, the legal allowance of any but the established 
religion was inconsistent with public order, and with the king’s 
ecclesiastical prerogative This was also a fixed principle with the 
parliament, whose implacable resentment towards the sectanes had 
not inclined them to abate in the least of their abhorrence and appre- 
hension of popery The church of England, distinctly and exclusively, 
was their rallying-point , the crown itself stood only second in their 
affections The king therefore had recourse to a more subtle and 
indirect pohey If the terms of conformity had been so far relaxed as 


make objection. The house had voted that the indulgence should not e-xtend to jesmts, and 
that they would not alter the oaths of allegiance or suprenuicy The Jesuits complained of the 
distincuon taken against them and asserted, in a printed tract (Kennet ubi suprh), that smee 
1616 they had been inhibited by their superiors from maintaining the pope s right to depose 
sovereigns See also Butler's Mem. of CathoUcs, u 27 iv 142 and Burnet, 1 194 

1 The suspicions against Charles were veiy strong m England before the restoration, so 
as to alarm ms emissanes “ Your master,” Mordaunt wntes to Ormond, Nov ro 1659, “is 
utterly mined as to his interest here m whatever party, if this be true ‘ Carte’s Letters, u 
264., and Clar State Papers, ui 602 But an anecdote related m Carte s Life of Ormond, u 
255 , and Harris’s Lives, v 54 , which has obtained some credit, proves, if true, that he bad 
embraced the Roman cathohe religion as early as 1659, so as even to attend mass This can- 
not be reckoned out of question but the tendency of the long’s imnd before his return to 
England is to be inferred from all his behaviour Kennet (Complete Hist, of England, lu 237 ) 
plamly insinuates that the project for restoring popery began at the treaty of the Pjrenees 
and i,ee his Register p 852 
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to suffer the contmuance of the presbytenan 

there' was every reason to expect fiom their known disposition a 
determined hostUity to all approaches towaids ® sts 

toleration It was therefore the policy of those who had tl^^e ^t" 
of that cause at heart, to permit no deviation ^he act of 
to resist all endeavours at a comprehension of dissenters wi^in the 



Sion of the same enemies, they must act m concert for a common 
benefit (Bmnet, i 179 ) The presbyterian ministers, disheartened at 
the violence of the parliament, had recourse to Charles, whose ap-bility 
and fair promises they were loth to distrust, and implored his dis- 
pensation for their nonconfonmty The king, naturally mesolute, 
and doubtless sensible that he had made a bad return to those 
had contributed so much towards his restoration, was induced, at the 
strong solicitation of lord Manchester, to promise that he would issue 
a declaration suspending the execution of the statute for three months 
Clarendon, though he had been averse to some of the rigorous clauses 
inserted in the act of uniformity, was of opinion that once passed, it 
ought to be enforced without any connivance , and told the king 
likewise that it was not in his power to preserve those who did not 
comply with it from depnvation Yet, as the king's word had been 
given, he advised him rather to issue such a declaration than to break 
his promise But the bishops vehemently remonstrating against it, 
and intimating that they would not be parties to a violation of the 
law, by refusing to institute a clerk presented by the patron on an 
avoidance for want of conformity m the incumbent, the king gave way, 
and resolved to make no kind of concession It is remarkable that 
the noble historian does not seem struck at the enormous and uncon- 
stitutional prerogative which a proclamation suspending the statute 
would have assumed i 

Instead of this very objectionable measure, the king adopted one less 
arbitrary, and more consonant to his own secret policy He published 
a declaration in favour of liberty of conscience, for which no provision 
had been made, so as to redeem the promises he had held forth at his 
accession Adverting to these, he declared that “ as m the first place 
he had been zealous to settle the uniformity of the church of England 
in disciphne, ceremony, and government, and should ever constantly 
maintain it , so as for what concerns the penalties upon those who, 
living peaceably, do not conform themselves theieto, he should make it 
15 special care, so far as in him lay, without invading the freedom of 
paiiiament, to mcline their wisdom next approaching session to 
Annw making some such act for that purpose, as may 
enab e him to exercise with a more universal satisfaction that power 

hamSa?^H^WS‘S7)'' 

The aim of this declaration was to obtain from parliament a mitiga- 

^self, wL^“\vMncve\^fun^emov?d*yethc}^^ coldness m the bishops towardi 

See too Peoys’s Diary, Sept 3 166^° ^ reason to complain of them on his trial 
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tion at least of all penal statutes in matters of religion, but more to 
serve the interests of catholic than of protestant nonconformity' 
Except however the allusion to the dispensing power, which yet is 
very modeiately alleged, there was nothing in it, according to our 
present opinions, that should ha\ e created offence But the commons, 
on their meeting in February, 1663, presented an address, denying 
that any obligation la> on the king by virtue of his declaration from 
Breda, which must be undci stood to depend on the advice of parlia- 
ment, and slightly intimating that he possessed no such dispensing 
prerogative as was suggested They strongly objected to the whole 
scheme of indulgence, as the means of increasing sectanes, and rather 
likely to occasion disturbance than to promote peace They com- 
plained in another address, against the release of Calamj, an eminent 
dissenter, who havmg been imprisoned for transgressing the act of 
uniformity, was irregularly set at liberty by the king’s personal older 
(19 Feb Baxter, p 429 ) The king, undeceived as to the disposition 
of this loyal assembly to concur in his projects of leligious hberty, was 
driven to more tedious and indirect courses in order to compass his 
end He had the mortification of finding that the house of commons 
had imbibed, partly perhaps m consequence of this declaration, that 
jealous apprehension of poper>, which had caused so much of his 
father’s ill fortune On this topic the watchfulness of an English 
parliament could never be long at rest The notorious insolence of 
the Romish priests, who, proud of the court’s favour, disdained to 
respect the laws enough to disguise themselves, provoked an address 
to the king, that they might be sent out of the kingdom, and bills were 
brought in to pi event the further growth of popery ’ 
kleanwhile, the same remedy, so infallible in tlie e>es of legislators, 
w'as not foigotten to be applied to the opposite disease of protestant 
dissent Some had believed, of whom Claiendon seems to have been. 


1 Baxter intimTtcs 429 , that some dii^grecmcnt arose between the pr&>bytcnans and inde- 
pendents as to the toleration of popery, or rather, as he puts it as to the active concurrence of 
the protCitant diSscnters m accepting such a toleration as should include popery ITie latter, 
conlomiabV to theu: general pHncipies \vcrc favourable to it but the former would not make 
themselves parties to any relaxation of tlie penal laws against the church of Rome leaving the 
king to act as he thought fit Bj this siifThes^ it is very probable that they provoked a good 
deal of persecution from the court, which they might have av oided by falling mto its v lews of a 
general indulgence 

5 Park History, a6o An adjournment had been moved, and lost by i6x to 119 
Journals, 25th Feb 

5 Joums 17 and 28 Mar 1663 Pari Hist 264 Burnet, 1^4 , sajs the declaration of indul- 
gence wais usually ascribed to Bristol but in fact proceeded from the king and that the oppo- 
sition to It in the house was chiefly made by fnends of Clarendon Ihe latter tells us m 
his Life, 1S9., that the king w as displeased at the insolence of the Romish party, and gave the 
judges generm orders to convict recusants Thcmmibter and histonan either was, or pretended 
to his master’s dupe and if he had any suspicions of what was meant as to religion, (as 
he must surely have had), is far too loyal to hint therm Yet the one circumstance he menuons 
soon after, that the countess of Castlemame suddenly declared herself a catholic, was enough 
to open his eye:» and those of the world 

The Romish partisans assumed the tone of high loyalty as exclusively characteristic of their 
rebmon but a^ected, at this time, to use great civibtj towards the church of England. A 
book, entitled Philanax Anglicus, published tmder the name of Bellamy, the second edition of 
whi^ ism 1663, after a most flattermg dedication to Sheldon, launches into virulent abuse of 
jie presbytenans and of the reformation m general^ as founded on principles adverse to nion 
archy xhis mdeed was common with the ultra or high-church party but the vv ork in quesuon, 
though It purports to be wntten by a clergyman, is manifestly a sluift from the concealed bow 
of the Palatine Apollo 

6 5 ijie ifVKUJs, ri/$ &fj.oicriy 
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thev found all their clamour unavailing to obtat a clii>pensaiion ro 
t The resianabon of 2000 beneficcd ministers at once, instead 0 
i Ktoim- praisf rather inflamed the resentment of their bigo cd 
enemies'* especially when they perceived that a public and perpetual 
mlemtioA of sepamte worship was fas cured by part of the court 
Rumours of conspiracy and insurrection, sometimes false, but 
credit from the notorious discontent both of the old commonwealth s 
party, and of man) who had never been on that side, were sedulously 
propagated in order to keep up the animosity of piiliament against 
the ejected clergy,' and these are recited as the pretext of an act 
passed in 1664 for suppressing seditious conventicles (the epithet being 
in this place wantonly and unjustly insulting), which inflicted on all 
persons above the age of sixteen, present at an) religious mating m 
olher manner than is allowed b> the practice of the church of England, 
w'here five or more persons bi-side the household should bu present, a 
penalty of three months’ imprisonment for the first offence, of six for the 
second, and of seven ) ears’ transportation for the third, on conviction 
before a single justice of peace* This aet, says Clarendon, if it 
had been Vigorously executed, w ould no doubt hav e produced a thorough 
reformation (P 221) Such is ever the language of the supporters of 
t)ranny, when oppression does not succeed, it is because there has 
been too little- of it But those who suflered under this statute report 
very difterently as to its vigorous execution The gaols were filled, 
not only with ministeis w-lio had borne the brunt of former persecu- 
tions, but with the laity who attended them, and the hardship was 
the more grievous, that the act being ambiguously worded, its con- 
struction was left to a single magistrate, who was geneially ver) adverse 
to the accused 

It is the natural consequence of restrictive laws to aggravate the 
disaffection which has served as their pretext , and thus to create a 
necessity for a legislature that will not retrace its steps, to pass still 
onward in the course of seventy In the next session, accordingly, 
held at Oxford in 1665, on account of the plague that ravaged the 
capital, we find a new and more inevitable blow aimed at the fallen 
church of Calvin It was enacted, that all persons m holy orders who 
had not subsenbed the act of uniformity, should swear that it is not 

I* 53 I Rvpin, 78 Ihcri. wv, m 1UO3 v inflmi; in-.urrcctiou m 

BO''crnm<.nt wished to nvvt been more ;.cnous, so is to ifford 1 better 
di^*nf Ormn^nlr I’® coUvctcd from a passage in i letter of Bcnnct to the 

d^thin^ni^rw; grcUer rc idmcss to prevent thu dtsor- 

aers uiM perhaps \\ ere to be wished but jt being the elTcct of their own c ire rather than bn 
wniunnds. it is the less .0 be censored''- Clarendon, =t“ , 5^iU of as M imi 
'•'“E Jwcli on ti m Ins next specdi to the pitUauicnt 

m’the S^er ho'L.J Md but hung some limo 

practice of 1 commoni sent up 1 message (an irregular 

king seems to expedite this and ^mc other biUs 

that he ^JeSecte!^so.lll ‘'"=- ■“ 'be.r prorogaUon. 

growth of i^ry, and should hii^Vf n distempers in religion, as well as tlie 

History, 288 Bunict observes tha'ftn ‘bcir next uieeUng Parliamentary 

was thouglii a great brwch oii’tlio i^ouvict without a jury, 

a httic more of this sm^ “ Pf'uc'ples of tho English conslilunon, 285 VVe have seal 
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lawful, upon any pretence whatsoever, to take arms against the king , 
and that they did abhor that traitorous position of taking arms by his 
authonty against his person, or against those that are commissioned 
by him, and would not at any time endeavour any alteration of 
government m church or state Those who refused this oath were not 
only made incapable of teaching in schools, but prohibited from coming 
within five miles of any city, corporate town, or borough sending 
members to parliament (17 Car II c. 2) 

This infamous statute did not pass without the opposition of tht 
carl of Southampton, lord treasurer, and other peers But archbishop 
Sheldon, and several bishops, strongly supported the bill, which had 
undoubtedly the sanction also of Clarendon’s authontv (Burnet 
Baxter ) In the commons, I do not find that any division took place , 
but an unsuccessful attempt was made to insert the word “ legally ” 
before commissioned , the lawyers, however, declared that this uord 
must be understood ‘ Some of the nonconforming clergy took the 
oath upon this construction But the far greater number refused 
Even if they could have borne the solemn assertion of the principles of 
passive obedience in all possible cases, their scruphlous consciences 
revolted from a pledge to endeavour no kind of alteration in church 
and state , an engagement, in its extended sense, irreconcilable with 
their own principles m religion, and with the civil duties of Englishmen 
Yet to quit the towns where they had long been connected, and where 
alone they had friends and disciples, for a residence m country villages, 
was an exclusion from the ordinary means of subsistence The church 
of England had doubtless her provocations but she made the retalia- 
tion much more than commensurate to the injury No seventy com- 
parable to this cold-blooded persecution had been inflicted by the late 
powers, even m the ferment and fury of a civil war Encouraged by 
this easy tnumph, the violent party in the house of commons thought 
It a good opportunity to give the same test a more sweeping application 
A bill was brought in imposing this oath upon the whole nation , that 
IS, I presume, (for I do not know that its precise nature is any where 
explained), on all persons in any public or municipal trust This 
however was lost on a division by a small majoritv “ 

It has been remarked that there is no other instance in history, 
where men have suffered persecution on account of differences, which 
were admitted by those who inflicted it to be of such small moment. 
But, supposing this to be true, it only proves, what may perhaps be 
alleged as a sort of extenuation of these severe laws against non- 
conformists, that they were merely political, and did not spnng from 
any theological bigotry Sheldon, indeed, their great promoter, was 
so free from an intolerant zeal, that he is represented as a man who 
considered religion chiefly as an engine of policy The principles of 
religious toleration had already gained considerable ground over mere 
bigotry, but were still obnoxious to the arbitrary temper of some 
politicians, and wanted perhaps expenmental proof of their safety to 

‘ Burnet Baxter, Part III p a Neal p 652 

> Mr Locke, in the “Letter from a Person of Quality to his Fnend m the Country, "pnnted 
m 167s, (sec It in his works, or in Pari Hist , vol iv Append , No 5 ) says it was lost by 
three votes, and mentions the persons But the numbers m the Journals, October aa 1665, 
appear to be 57 to 51 
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5«ir«Tof tl.e ^ l>a« proceeded m a ^eater or ess 
detrree from political motnes, and lliesc appear to me far kss odio^ 
thS the disinterested rancour of supcrbtilion The is ver) 

common nmonvr the popuhee, and sometimes amoni( the clergy. 
Thus the presbvlenans exclaimed agunst the toleriiion of poP'-^y 
as dangerous to the protestant establishment, but as a sinful com- 
promise with idolatrj', language which, after the first heat of the 
Reformation had abated, was ne\cr so current m the Anglican church.' 
In the case of these st itutcs against nonconformists revenge and fear 
seem to have been the unmixed passions that evened the church part) 
against those whose former superioniy the> remembered, andwhosc 

disaficction and hosiiht) It was impossible to doubt , , , , 

A JO) so evcessive and iiidisciimin itmg had accompinied tiic Kings 
restoration, that no prudence or virtue m his goeornnient could ha\e 
averted that reaction of popul ir sentiment, which mcviubly follows 
the disappointment of unreason ible hope Ihose who liy their 
account upon blessings winch no course of political idmmistration 
can bestow, live, according to the poet's comparison, like the sick nnn, 
perpetual!) changing posture m search of the rest which nature den.es, 
the dupes of successive revolutions, sanguine as children with the 
novelties of politics, a new cunstiiution, i new sovereign, a new 
minister, and is angr) with the playthings when the) fill short of their 
desires. What then was the discontent th u must luve ensued upon 
the restoration of Charles II ^ Ihe nc’'leeted cu ilier, the' persecuted 
presb)ten in, the disbanded olTieer, hid each his grievance, and felt 
that he was either in i worse situ ition than he ii.id loinierl) 1 cen, or 
at least than he liadcvpeeted to be. Iliniigh there were not the violent 
acts of militar) power which hid struck ever) nun’s ives under 
Cromwell, It cmnol be siid tint person il hbert) w is secure, or tint 
the magistrates had not consider ible power ol oppression, and that 
pretty unsparingly evcreisul tow aids those suspected of dis iitv.etion. 
The religious perjocimoii w is not on!) far more severe thin it was 
ever during the commonweMlth, but perhaps more cvtonsivcly felt thui 

■ A i>.siiiiililcl,'»iilirsMcr'j lono iik ..iifci', csl! .! F ur\VAriiiii;r or \ \V tua,. i no 

rolcraiion iiiJ Indiikcncc uf itCj, i\ a j>',. ujii j-cc.nc i U ilia ir, /j„ iV 

tn/trno ‘ IJcing there il h u one -,\fc ua> U« viU uiun, Js > l i thint. ilut the ) u c ! nil «, »y 
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It that WAj , or i> II nol r If it be nf t, why t!o you luc m ilf If it t>o, liojf cas >oii lim) i 

>our heart to ei'c your Mihjei.it hi <rt>ii> v»oiis.tbere i> J C-inyoj, iiyuircii. ciriitc.iivc 
ihcm leave to i,o on iii that coiir c m uhith, in y nir (.on uenc', y ii thmJ. yu i tm! 1 nv t br 
lavedl rAxtcrhouctcrd^tnoinieoii. a lJiitJillJcbiiol.iith vl '"c nerd ci he 0 cre iXraV 
violcntl/ about the lolcr itioa of Konnnult 

> Hie clcr„y had petiDoiicJ the hoii c of coinii o t in if. , nmr iha "I'm for the better 
0Mcr\-3iisp of the LorJ ^ d.-ij , and fir the pioii otm of couft rn»il> » \i)U iM t>c ulcjto I lo 
''‘f''’*! Knee fot etch ah ence from divine vcivivc, m wotwr 
tion to the dc.;rcc (J^'jibty , snd ability of the dcliiiiiuciil lluit to the t>eiia!lv i uy l>e of force 
.uiriDcni to comiuer the obvtmacy of the no.icoiifmmi it " \\ a Ccncli'^^ j o I a 

ten fiom Sntltliill in ih#* rriiHnti ni-» rtf -l.rt. - _ ..!• V . _ - . * j ^ 
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tcra fiom Sheldon to the coinnu of the diOkc c of CnntcrLiio% m ti>C} and 1070, occtir iv 
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?o pm U^e'mrwii •» xi-ply to the ncxtyuvlicc of theVue in^er 
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5 34 Scandals of the pt ivate life of Charles II 

under Charles I Though the monthly assessments for the support of 
the army ceased soon after the restoration, several large grants were 
made by parliament, especially dunng the Dutch war , and it appeals, 
lhat in the fiist seven years of Charles II the nation paid a greater 
sum in taxes than in any preceding penod of the same duration If 
then the people compared the nation^ fruits of their expenditure, what 
a contrast they found, how deplorable a falling off m public honour 
and dignity since the days of the magnanimous usurper'* They saw 
with indignation, that Dunkirk, acquired by Cromwell, had been 
chaffered away by Charles (a transaction justifiable perhaps on the 
mere balance of profit and loss, but certainly derogatory to the piide 
of a great nation), that a war needlessly commenced had been carried 
on with much display of bravery in our seamen and their commanders, 
but no sort of good conduct in the government, and that a petty 
northern potentate, who would have trembled at the name of the 
commonwealth, had broken his faith towards us out of mere contempt 
of oui inefficiency 

These discontents were heightened by the piivate conductor Charles, 
if the life of a king can in any sense be private, by a dissoluteness and 
contempt of moral opinion, which a nation, still in the main grave and 
religious, could not endure The austere character of the last king had 
repressed to a considerable degree the common vices of a court, which 
had gone to a scandalous excess under James But the cavaliers in 
general affected a profligacy of manners, as their distinction from the 
fanatical party, which gained ground among those who followed the 
king’s fortunes in exile, and became moie flagrant after the restoration 
Anecdotes of court excesses, which requii ed not the aid of exaggeration, 
weie in daily circulation through the coffee-houses, those who cared 
least about the vice, not failing to inveigh against the scandal It is m 
the nature of a limited monarchy that men should censure very freely 
the private lives of their princes, as being more exempt from that 
immoral servility which blinds itself to the distinctions of right and 
wrong in elevated ranlc And as a voluptuous court will always 
appear prodigal, because all expense m vice is needless, they had the 
mortification of believing that the public revenues were wasted on the 
vilest associates of the king’s debauchery We are, however, much 
indebted to the memory of Barbara, duchess of Cleveland, Louisa, 
duchess of Portsmouth, and Mrs Eleanor G^vyn We owe a tiibute 
of gratitude to the Mays, the Killigrews, the Chiffinches, and the 
Grammonts They played a serviceable part in ndding the kingdom 
of Its besotted loyalty They saved our forefathers fiom the star- 
chamber and the high-commission court, they laboured in their 
vocation against standing armies and corruption, they pressed foiward 
the great ultimate secunty of English freedom, the expulsion of the 
house of Stuart ” 


I Pcpys ob erves, iT July, 1667, “ how every body now a-days reflect upon Oliver and 
commend him, what brave things ne did, and made all the neighbour princes fear him " 

* The Mdmoires de Grammont arc known to every body and are almost unique in their kind, 
not only for the grace of their style and the vivacity of their pictures, but for the happy ignorance 
ill which the author seems to have lived, that any one of bis readers could imagine that there 
are such things as virtue and pnnciple in the world In the delirium of thoughtless voluptuous- 
ness they resemble some of the memoirs about the end of Louis XV 's reign, and somewhat 
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Amono- the ardent loyalists who foimed the bulk of the 

men^^rcertam number of a different class had been returned, not suffi- 

cient’of themselves to constitute a very effective mvnon^ 

siderable impoitancc as a nucleus, round which the lesser tactions mar 
circumstances should produce might be gathered Long sessions, and 
a long continuance of the same parliame^nt, have 

to generate a systematic opposition to the measures of the crown, which 
It requires all vigilance and management to hinder from becoming too 
powerful The sense of personal importance, the desire of occupatmn 
in business (a very characteristic propensity of the English pntryj, 
the various inducements of private passion and interest, bring lonvam 
so mam active spints, that it was, even m that age, as reasonable to 
expect that the ocean should be always trancjuil, as that a house of 
commons should continue long to do the king^s bidding, with any kind of 
unanimity or submission Nothing can more demonstrate the incom- 
patibility of the toiy scheme, which would place the virtual and 
effective, as well as nominal, administration of the executive govern- 
ment in the sole hands of the crown, wiUi the existence of a representa- 
tive assembly, than the history of this long parliament of Charles II 
None has ever been elected in circuirstances so favourable for the 
crown, none ever brought with it such high notions of prerogative, yet 
m this assembly a party soon grew up, and gamed strength m eveiy 
successive year, which the king could neither direct nor subdue The 
methods of bnbery, to which the court had largely recourse, though 
they certainly diverted some of the measures, and destroyed the 
character, of tins opposition, proved m the end like those dangerous 
medicines, which palliate the instant symptoms of a disease that they 
aggravate The leaders of this paihament were, m general, very 
coiiupt men, but they knew better than to quit the powei which made 
them woitli purchase. Thus the house of commons matured and 
extended those lights of inquiring into and contiolling the manage- 
ment of public affaus, which had caused so much dispute in foiiner 
times , and as the exercise of these functions became more habitual, 
and passed with little or no open resistance from the ciown, the people 
learned to leckon them unquestionable or even fundamental, and were 
prepared for that mqre perfect settlement of the constitution on a more 
republican basis, which took place after the revolution The reign of 
Charles II , though displaying some stretches of arbitrary power, and 
threatening a great deal moie, was, m fact, the transitional state 
between the ancient and modern schemes of the English constitution 
between that course of government where the executive power, so far 
as executive, was vciy little bounded except by tlie laws, and that 
where it can only be carried on, even within its own piovmcc, by the 
consent and co-operation, in a gicat measure, of tire parliament 

ibrbeanne Deity No inch rotrUMn *^'^,vciige'mce of Tn oppressed people, and loiiff- 

their ow„V, 4atTas « - t>nt they earned m 

the disgust and ave. ,.on of all jLt Xtoca’a^ 
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The commons took advantage of the pressure, which the war with 
Holland biought on the administration, to establish two very important 
principles on the basis of their sole nght of taxation The first of 
these was the appropriation of supplies to limited purposes This 
indeed was so far from an absolute novelty, that it found precedents in 
the reigns of Richard II and Henry IV , a period when the authority 
of the house of commons was at a very high pitch No subsequent 
instance, I believe, was on record till the year 1624, when the last 
parliament of James I , at the king’s own suggestion, directed their 
supply for the relief of the Palatinate to be paid into the hands ol 
commissioners named by themselves There were cases of a similai 
nature m the year 1641, which, though of course they could no longei 
be upheld as precedents, had accustomed the house to the idea, that 
they had something moie to do than simply to grant money, without 
any security or provision for its application In the session of 1665 
accordingly, an enormous supply as it then appeared, of 1,250,000/, 
after one of double that amount m the preceding year, having beer 
voted for tlie Dutch war,' sir George Downing, one of the tellers of the 
exchequer, introduced into the subsidy bill a proviso, that the money 
raised by virtue of that act should be applicable only to the purposes 
of the war Clarendon inveighed with fuiy against this, as an innova 
tion derogatory to the honour of the crown, but the king limiself, 
having listened to some who persuaded him that the money would be 
advanced moie easily upon his better security for speedy repayment, 
insisted that it should not be thrown out ® That supplies, granted by 
parliament, aie only to be expended for particular objects specified by 
Itself, became, from this time, an undisputed principle, recognised by 
fiequent, and at length constant practice It drew with it the ncccssitj 
of estimates i egularlylaid before the house of commons, and by exposing 
the management of the public levcnues, has given to paihament, not 
only a real and effective contiol ovci an essential branch of the 
executive administration, but, m some measiuc, has rendered them 
partakeis in it “ 

It was a consequence of this right of appiopnation, that the house of 
commons should be able to satisfy itself as to the expenditure of their 
monies in the services for which they were voted But they might 
claim a more extensive function, as naturally denved from their power 
of opening and closing the public purse, that of investigating the 
wisdom, faithfulness and economj^ with which then grants had been 
expended Foi this too there was some show of precedents in the 
ancient days of Henry IV , but what undoubtedly had most influence 
was the recollection, that during the late civil war, and in the times of 
the commonwealth, the house had supei intended, thiough its com- 
mittees, the whole receipts and issues of the national tieasury This had 
not been much practised since the restoration But in the year 1666, 
the large cost and indifferent success of the Dutch war begetting vehe- 

1 This was earned on a division by 17a to 107 Joums , 25 Nov , 1665 It was to be 
raised “ in a regulated subsidiary way, reducing the same to 1 certainty m all counties, so as 
no person, for his real or personal estate, be exempted ” 1 hey seem to have had some 

dilBculw in raising this enormous subsidy Pari Hist 305 

“ 17 Car II c I The same clause is repeated next year, and has become r^irular 

’ Ltfo of Clarendon o 315 Hatsell s Precedents ui 80 
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not onlv of profuseness but of diversion of the 
public money from its proper purposes, ^e 

mittee to inspect the accounts of the officers of the oran^ce 

and stores which were laid before them, as it appears, by thekinoS 
Erection Tins committee after some time having been probably 
found deficient in powers, and particularly being incompetent to 
administer an oath, the house determined to proceed m a more novel 
aS^vigorous manner , and sent up a bill, nominating commissioners 
to inspect the public accounts, nho were to possess full PO"ors of 
inquiry, and to leport such as they should find to have broken their 
trust The immediate object of this inquiry, so far as appears from 
lord Clarendon’s mention of it, was rather to discover ihether the 
treasurers had not issued money without legal warrant, than to enter 
upon the details of its expenditure But that minister, bigoted to his 
tor)-^ creed of prerogative, thought it the highest presumpUon for a 
parliament to intermeddle with the course of go\emment He spoke 
of this bill as an encroachment and usurpation that had no limits, and 
pressed the Icin^ to be firm in his resolution never to consent to it ^ 
^for was the king less averse to a parliamentarj commission of this 
nature, as well from a jealousy of its interference with his prerogative, 
as from a consciousness which Clarendon himself suggests, that great 
sums had been issued by his orders, w'hich could not be put in any 
public account , that is, (for we can give no other interpretation), that 
the monies granted foi the w'ar, and appropriated by statute to that 
service, had been diverted to supply his wasteful and debauched 
course of pleasures ^ It was the suspicion, or rather pnvate knowledge 
of this cnminal breach of trust, which had led to the bill in question 
But such a slave wis Clarendon to his narrow prepossessions, that he 
would rather see the dissolute excessess which he abhorred suck 
nourishment from that revenue vhich had been allotted to maintain 
the national honour and interests, and which, by its deficiencies thus 
aggravated, had caused even in this verj year the navy to be laid up, 
and the coasts to be left defenceless, than suffer them to be restrained 
by the onl> power to which thoughtless luxury would submit. He 
opposed the bill therefore in the house of lords, as he confesses, with 

1 Life of Clarendon, p 368 Burnet observes it was looted upon at the tune as a great 
innovation, p 335 

^ Pep>ssDiar> has lalcK furnished some tilings wonhy to be c^ctractcd “Mr AV and 
I b\ \iater to Whitehall, and there at sir George Carterwt s lodgings sir CoNentry met 

and uedid debate the whole busmens of our accounts to the parliament where it appears 
to us inat the charge of the w'ar from Sept i 1664 to this Michaelmas, will have been but 
3»2co coo/ , and wc have paid m that time somewhat about 3,200 000/ , so that we owe about 
900,000. but our method of accounting, though it cannot, I beheve, be far wide from the 
mark jet vnll not abide a strict examination if the parliament should be troublesome Here 
happened a pretty question of sir William Cosentry, wliethcr thi, account of oun will not 
pat my lord tre^urer to a difficulty to tell wim has become of all the raonej the parliament 

amounted to about 4,000 W, which nobody 
^ ‘I”'’’’'- answer Muld be " Sept 23 

a afterwards, Oct 10, reckons at s.soo 000/ 

^m a ™ 3 -°° ■' So 'vhat u bcij)=,re’^al( 

thm afterw-ards, Oct 8, the protaso in the poll tax bill, that 

ihe^^vmvsn^^ persons to favc the inspccuon on oath of all the accounts of 

havmir mve? spent lor the war, which makei the king and court mad , the king 

ch^bcrlain to send to the play houses and broth.ls, to bid aU 
against the court hv *^ere to go to the parliament presently but it w as earned 
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much of that intemperate warmth which distinguished him, and with 
a contempt of the lower house and its authority, as imprudent in 
respect to his own interests as it was unbecoming and unconstitutionaL 
The king prorogued parhament while the measure was depending , 
but m hopes to pacify the house of commons, promised to issue a 
commission imder the great seal for the exammation of pubhc account- 
ants (Life of Clarendon, p 392 ) , an expedient which was not hkely 
to bnng more light than suited his purpose. But it does not appear 
that this royal commission, though actually prepared and sealed, was 
ever earned into effect, for in the ensuing session, the great minister’s 
downfall having occurred m the meantime, the house of commons 
brought forward again their bill, which passed into a law It invested 
the commissioners therein nominated with very extensive and extra- 
ordinary powers, both as to auditing pubhc accounts, and investigating 
the frauds that had taken place m the expenditure of money, and 
emplo3mient of stores They were to examine upon oath, to summon 
inquests if they thought fit, to commit persons disobeying their orders 
to pnson without bail, to determine finally on the charge and discharge 
of all accountants , the barons of the exchequer, upon a certificate of 
their judgment, were to issue piocess for recovenng money to the 
king’s use, as if there had been an immediate judgment of their own 
court. Reports were to be made of the commissioner’s proceedings 
from time to time to the king and to both houses of parliament. None 
of the commissioners were members of eitlier house The king, as may 
be supposed, gave way very reluctantly to this interference with his 
expenses It brought to hght a great deal of abuse and misapplica- 
tion of the public revenues, and contnbuted doubtless in no small 
degree to destroy the house’s confidence m the integrity of govern- 
ment, and to promote a more jealous watchfulness of the king’s 
designs.! At the next meeting of parliament, m Oct 1669, sir George 
Carteret, treasurer of the navy, was expelled the house, for issuing 
money \vithout legal warrant 

Sir Edward Hyde, whose influence had been almost annihilated m 
the last years of Charles I through the inveterate hatred of the queen 
and those who surrounded her, acquired by degrees the entire con- 
fidence of the young king, and baffled all the intngues of his enemies 
Guided by him, in all senous matters, dunng the latter years of his 
exile, Charles followed his counsels almost implicitly in the difficult 
crisis of the restoration The office of chancellor and the title of 
earl of Clarendon were the proofs of the king’s favoui , but in effect, 
through the indolence and ill health of Southampton, as well as their 
mutual friendship, he was the real minister of the crown “ By the 

i ig&,2oC&r II c I Bumet p 374 They reported unaccounted balances of 1,509,161/, 
besides much that ^vas q^uestionable in the payments But, according to Ralph, p 177, the 
commissioners had actecl with more technical rigour than equity, surcharging the accountanu 
for all sums not expended since the war began, though actually expended for the purposes of 
preparation 

^ Bumet, p 130 Southampton left all the business of the treasury, according to Bumet, 
p 131, in the hands of sir Philip Wai^vick, "a weak but incorrupt man ” ITie king, he s^s, 
chose to put up with his contradiction ratlier than make him popular b> dismissing nun But 
ID fact, as we see by Clarendon s instance, the king retained his ministers long after he was 
displeased with diem Southampton s remissness and slo^vness, notwithstanding Ins integniyi 
Pepy; says was the cause of undoing the nation as much as any thing " yet, if I knew all the 
chlncuhies be hasLun u? 1 cr, aqd his instrument sir Philip Warwick 1 might be of anothei 
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Vmc fi'tiif'litcr with ihii du^c of Yoik^ 1^4 
clandestine marriage of his dau^ sincere and zealous friend; 

Chmgrf one brother from an on^J “ “ “ ™ ,vnd tlioosb he 

w,lhoutfotfe,t,ng the esteem and &™nr oMI,c j, j,, 

ESye^s n by “Leans seemed to render h.s mllnence t.nh 
the king less secure ‘ 

inmd,” Jtny i6, fc^®u«'^ebuho^r^^^ Sia not eLugii afiected tc 

to gvtntfy the presb> ‘="-1.^ . «tematc thu hewoul «rt of tolerant pm ap!« 

'^rATU»1ord\hrcndon "c 

DOaSion aminst the wickcdncis of his dnnshtci * and slid willi nil imagmiblc eamcitn^s. 
Slat as sLnas he cam: home he would turn Ur out of liis houre as a stni(iij<t to s|nf‘ tut 
herself, and would never sec her ngnm They told hint that hts passion 'l. * 

administer good counsel to him that they thought llmt the duU was mamed to li s dnu^hl^cr. 
and that there were other measures to be taken than those whic i the diMrocr be vra m bad 
sucKcsted to him Vflicreiipon he fell into nevr commotions and said. If that weie true, he 
was well prepared to nLise whnl was to be done that he had much rather his (Uii„ntet 
should he the duke 5 w hoic than his svifc m the former case, nobody could blame him for U o 
resolimoii he had taken, for he w ns not obliged to keep a whore for the greatest pn me ahvc , 
and the indignitj to himself he would stibinii to the gooil pleasure of God Uut if there were 
any reason to saspect the other, he was ready to giae a (losilnc judgment, iii whiLb he hoped 
thtir lordships would concur with him, that the king should immedi itely cause the woman fa 
i5e rrn/ fe //re Ti, vcrattriciui tnlj the dun^eott, under so strict a guard that no per'Oli listJg 
should bo admitted to come to her and then that ,»« act cf iarhament shout I he imu edt itelj/ 
fussed for e ittinf' ojf her head, U -oh eh he woutd not oith gwe tiis coiisent, tut -uuld t -sy 
'■utVmgli be the first tuan that should frofosett vVnd wnocser knew the man, wdl believe 
that he said all this very heartily ” lord Somharipton, he proceeds to inform U', on the 
king’s entering the room at the time, said, very naturally, that the cliuicellor was mad, and 
had propoted such cxtiavng-int things, that he was no more to be coiuultcd with This how 
ever did not bring him to hu senses for he repeated his strange proposal of “sending her pK- 
semlj to the I owe * the king to lake this course, ns the only expe- 
dient that could fre - biisiiitss would otherwise linii,, ujion him 

That nn> iinnof^ . - j . such an extrava, ''mice of passion, is sulTicicnily 

wonderful that lie should sit down m cool blood several jears aftenvards to relate it, is still 
more so and perhaps we shall carrj our candour to an excess, if we do not set down the 
whole of tins scene to overacted hypocrisy Uiarlcs II , wc may be very sure, could see it m 
no other light And here I must take notice, b> tlic way, of the singular observation the 
worthy editor of Burnet has made "King Charles’s conduct iii this bsismcsS was erccltcdl 
throughout, that of Garendon ■worthy an ancient Rotiutn" \Vl have indeed a Roman 
precedent for siibduing the sentiments of nature, rather than permittmg a dau.-hler to incur 
disgrace through the pass^ions of the grc.il but I think Virgmius would not riuitc lino under 
stood the feehiiip of Clarendon. Sii^ virtue was more like what Montcsiimcu calK, 
\himismc de 1 csclavagc, and was Just fit for the court of Gondar But with alt thu 
TOlence that he records of lumsclf, he deviates greatly fiom the tniih “ Ibc km' 
c'cy da)’ about it, and told the chancellor ih it he iiiusl 
behave himsell wisely^, for that the tlimg was rcmcd.lcss, and that hts nuicstv knew thU 
they were married , whicli would qiiicklj appear to all men, who knew tliat noihm could be 
done upon it In this time the chancellor had conferred with his daughter without anvihiiiL' 

appears however.^rom the dX of Yo conference with h.s daughter It 

quoiedhyU.alph, p ga, Urat heXs S ‘'‘= P"vy council, 

and after that time lived with her se 1 ,■> Nov , 1650 at 
i66o, according to the English ntual’loXr) ”*a''ne<?Iie 

aa. 1C60 Now wheX the her ray II, e first ch.l, 
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Both in their characters, however, and 4um of thinking, there was 
so little conformity between Clarendon and his master, that the con- 
tinuance of his ascendancy can only be attnbuted to the power of 
early habit over the most thoughtless tempers But, it rarely happens 
that kings do not ultimately shake off these fetters, and release them- 
selves from the sort of subjection which they feel in acting always by 
the same advisers Charles, acute himself and cool-headed, could not 
fail to discover the passions and prejudices of his minister, even if he 
had wanted the suggestion of others who, ivithout reasoning on 
such broad pnnciples as Clarendon, were perhaps his superiors in 
judging of temporary business He wshed too, as is common, to 
depreciate a wsdom, and to suspect a virtue, which seemed to reproach 
his own vice and folly Nor had Clarendon spared those remon- 
strances against the king’s course of life, which are seldom borne -with- 
out impatience or resentment He was strongly suspected by the 
king as well as his courtiers (though, according to his own account, 
without any reason) of having promoted the mamage of miss Stewart 
wth the duke of Richmond ‘ But above all he stood m the way of 
projects, which, though still probably unsettled, were floating in the 
king’s mind No one was more zealous to uphold the prerogative at a 
height Avhere it must overtop and chill with its shadow the privileges 
of the people. No one was more vigilant to Iirmt the functions of 
pailiament, or more desirous to see them confiding and submissive 
But there were landmarks which he could never be brought to trans- 
gress He would prepare the road for absolute monarchy, but not 
introduce it , he would assist to batter down the walls, but not to march 
into the town His notions of what the English constitution ought to 
be appear evidently to have been derived from the times of Elizabeth 
and James I , to which he frequently refers with ^probation In the 
history of that age, he found much that could nqt' be reconciled to any 

dll this, It js still manifest that Clarendon’s expressions poipt tfsxi actual celebration, and are 
consequently intended to mislead the reader Certain it is, that at the time the contract seems 
to have been reckoned only an honorary ol ligation James tells us himself (Macpherson’s 
Extracts, p 17 ) that he promised to marry her and “ though when he asked the king for his 
leave, he refused and dissuaded him from it, >ei at last he opposed it no more, and the duke 
married her privately and o\vned it some time after " His biographer, wntmg from his own 
manuscript, adds “ It may well be supposed that my lord chancellor did his part, but with 
great caution and circumspection, to soften the king in that matter which in every respect 
seemed so much for his o\sti advantage ” Life of James 387 And Pepys inserts in his diary 
Feb 33 i66t, ** Mr H told me how my lord chancellor had lately got the duke of York and 
duchess and her woman, my lord Ossory and a doctor, to make oath before most of the ;udgea 
of the kingdom concemmg all the circumstances of their mamage And m fine# it is con- 
fessed that they were not fully momed till about a month or two before she was brought to 
bed but that they were contracted long before, and [were mamed] time enough for the child 
to be legitimate But I do not hear that it was put to the judges to determine that it was so 
" or not He had said before that lord Sandwich told him, 17th Oct. 1660 “ the king wanted 
him [the duke] to marry her, but he would not * This seems at first sight inconsistent with 
what James says himself But at this time, though the pnvate mamace had really taken 
place he had been persuaded by a most mfamous conspiracy of some p otligate courtiers that 
the lady ivas of a licentious character, and that Berkeley, afterwards lord Falmouth, had 
enjoj cd her favours. Life of Clar . 33 It must be presumed that those men knew only of a 
contract which they thought he could break Hamilton ^ m the Memoirs of Grammont, speaks 
of this transaction with his usual levit> , though the parties showed themselves as destitute of 
spint as of honour and humanity Clarendon, we must believe (and the most favourable hypo- 
thesis for him IS to give up his veracity) would not permit his daughter to be made the 
victim of a few perjured detiauchees, and of her husband s fickleness or credulity 

^ Hamilton mentions this as the current rumour of the court, and Burnet has done the some. 
But Clarendon himself denies that he had any concern in it, or any acquaintance with the 
narUes He wrote m too humble a strain to the king on the subject Life of Clar p 454. 



Hallam^s Consittuiional History of England 54i 

»7;sa"=t,S.=;£S~S 



F n.o“4 ” ThS a"L“»L,;s a as o'w.^g fodc 

Lke of York. Nor did he go the kngth that was .P™ 

curing the repeal of all the laws that had been enacted m the lon^, 

^"^Thesromissions sank deep in Charles's heart espcciallj when he 
found that he had to de il with an unman igc ible house of commons, 
and must fight the b itllt for arbitr \iy power , which might have been 
achieved, he thought, without a struggle b\ his minister I here was 
still less hope of obt lining an> concurrence from Clarendon m the 
king’s designs as to religion I hough he does not once hint at d 
his writings, there can be little doubt that he must base suspected his 
master’s inclination towards the church of Rome The duke of York 
considered this as the most likely cause of his rcmissness m not 
sufficient!) adiancing the prerogame He was alwa)S opposed to the 
vanous schemes of a general indulgence towards poncr)", not only 
from his strong protestant principles and his dislike of .ill tolcnlion, 
but from a prejudice .against the body of the English catholics, whom 
he thought to arrogate more on the ground of merit than they could 
claim That interest, so powerful at court, was decidedl) hostile* to the 
chancellor , for the Duke of York, who stnctly adhered to him, if he 
had not kept his change of religion wholly secret, docs not seem to 
have hitherto fonned any avowed connection with the popish jiart) ’ 
This estrangement of the. king’s favour is sufficient to account fi » 

> Bumet 5a>si)nt bouUnmpion li id come imo a sclicmc of obuminr 3,000,000/ a* l!it 
annual tcscmio \\lucli w >s prcNcntcd b> Cl iicndoii, Icil it duiuld put llic luii^, out of need of 
patliamcnla Hus tlie tin,; found uul, iiid Intcd him iiiorlaU> for 11 1’ a.. It is the f uhiuii 
todticrcdii dl Uuriict But obscnc »Ii it wo iiu> revd ui Bepjs "fnrW Coicntry 

did tell me It at the ui^cst llung that m-. ocr aaid to the knit, b> any ^ea^cslnall of his time , 
and It v.as by my lord treasurer that is dead, whom, I lind, he t ikos for a acr> great at itcs 
mail, that when the king did show himself forasard for jia. sing the act of indciiimly. In. did 
advise the kui„ that he would hold liis luuid iii doing it, till he had got his inmcr restored that 
had been diminished by iho late tunes, and lus revenue settled m suJi a manner as he inn,ht 
depend upon himself without resting upon parhamciiu, and Uicn {lass le But my lord chan 
cellor, who thought he could have the command of parliaments fur ever, because lor the king's 
sake they were awhile wil!iii„ to grant all the l.in„ desired, did press for its being done , and 
so It was, and the king from th it time able to do noihin„ with the parliament almon ’ M ir 
20 itiog Ran quipi>c bonil Neither Southampton nor Coventry make the figure 111 thu 
Charha'il j were Uicir superiors for inici nty iiid laatnolism under 

I t Extracts from I ifc of James, 17, t3 Ccmjiarc limes s Life of J lines, puB 

tisUcU by Clarke, 1 ant 393 In the former work it 11 said ill vt Clarendon, upon Veiiiisr'- 
insurrgcuon, advised that the guards should not be disbanded But tins seems to bo a niisiakc 
m copying for Clarendon read die duke of York Pep) v however who heard all the 1 ossIp 
duke a^ge"ncmT'“D!c^'-'''x^ji^‘''' iliou„lit of raising an army, with the 

rcLTn''WsV,n!?."^‘°'’ con^-utiitional prccipiUancj , m ide a violent attack on Cla 

no douiii ,1. o[ ucasQii against him m die house of lords in t66j behevnig, 
than^was’ rcallv 'I*'.™ »“d die king more ahoiialcd, 

liamcntarv ^ thus disgraced hiiiisclf at court instead of hus cnemv Par- 

dS^had &.wl’t Lifc °fClar 209. Before tins time Pepys had heard lint tlitr 
more, ruIed^blL Mat Bristol, with Buckingham and two or thro* 



i ;42 Coalition against, and Impeachment of, Clarendon 

Clarendon’s loss of power , but his entire ruin was rather accomplished 
by a strange coalition of enemies, which his virtues, or his errors and 
infinnities, had brought into union The cavaliers hated him on 
acf’ount of the act of indemnity, and the presbyterians for that of 
uniformity Yet the latter were not m general so eager m his prosecu- 
lon as the others ’ But he owed great pait of the seventy with which 
he was treated to his o^vn pnde and ungovernable passionateness, by 
which he had rendered very eminent men in the house of commons 
implacable, and to the language he had used as to the_ dignity and 
pnvileges of the house itself “ A sense of this eminent p'erson’s gieat 

1 A motion to refer the heads of charge against Clarendon to a committee ivas lost by 194 to 
128 Seymour and Osborne telling the noes, Birch and Clorges the ayes Com Joum Nov 
6 166^ These names show how parties ran Seymour and Osborne being high Hying cavaliers, 
and Birch a presbytenan A moaon that he be impeached for treason on the first article was 
lost by 172 to 103, the two former tellers for the ayes Nov 9 In the Harleian MS 88r we 
have a copious account of the debates on this occasion, and a transcript in No 1218 Sir 
Hcneage Finch spoke much against the charge of treason Maynard seems to have done the 
same A charge of secret correspondence with Cromwell was introduced merely ad invidiam, 
the prosecutors admitting that it was pardoned by the act of indemnity, but wishing to make 
the chancellor plead that Maynard and Hampden opposed it, and it was given up out of 
shame without a vote Vaughan, afterwards cmef justice, argued that counselling the king 
to govern by a standing array was treason at common law, and seems to dispute what Finch 
laid down most broadly, that there can be no such thing as a common law treason relying on 
a passage m Glanville, where ^‘seductio domim regis is said to be treason Maynard stood 
up for the opposite doctrine Waller and Vaughan argued that the sale of Dunkirk was trea- 
son, but the article passed without declanng it to be so nor would the word have appeared 
probably m the impeachment, if a young lord Vaughan had not asserted that he could prove 
Clarendon to have betrayed the king « councils, on which an article to tliat efiect was carried by 
161 to 80 Garraway and Littleton werefonvard against the chancellor but Coventry seems to 
have taken no great part See Pepys s Diary, Dec 3rd and 6th, 166? Baxter also says that 
the presbyterians were by no means strenuous against Clarendon, but rather the contrary, 
feanng that worse might come for the country, as giving him credit for having kept off military 
government Baxter^ Life^ part lu ax Ihis isvery highly to the honour of that party whom 
he had so much oppressed, if not betrayed ** It ivas a notable providence of God, * he says, 
“that Uiib man, who had been the great instrument of state, and done almost ail. and had 
dealt so cruelly with the nonconformists, should thus by his own fnends be cast out and bamshed 
while those tlmt he had persecuted were the most moderate m his cause, and many for him 
And It was a great ease that befcl the good people throughout the land by his dejection For 
his way was to decoy men into conspiracies or to pretend plots, and upon the rumour of a plot 
the innocent people of many countries were laid in prison, so that no man knew when he was 
safe Whereas smee tlien, though la\/s have been made more and more severe, yet a man 
knowetti a little better what he is to expect, when it is by a law that he is to be tried ** Sham 
plots there seei^ to have been but it is not reasonable to charge Clarendon with inventing 
them Ralph 122 

^ In his wrath against the proviso inserted by sir George Downing, as above mentioned, in 
th^ bill of supply, Clarendon told him, os he confesses, that the king could never be well 
served while fellows of his condition were admitted to speak as much as they had a mind, and 
that m the best times such presumptions had been punished with imprisonment by the lords 0/ 
the council, without the king's taking notice of it, 321 The king was naturally displeased at 
this insolent language towards one of his servants a man who Imd filled an eminent station, 
and done services, for a suggestion intended to benefit the revenue And it was a still more 
llagrant affront to the house of commons, of w^ch Downing >vas a member, and where he had 
proposed this clause, and induced the house to adopt it 

Coventry told Pepys “many things about the chancellors dismissal, not fit to be spoken 
and yet not any unfaithfulness to cTie king, but instar omnium, that he was so great at th( 
council board and m the administration of matters there was no room for any body to propose 
any remedy for what was amiss, or to compass any thing, though never so good for the king 
dom, unless approved of by the chancellor he managing all things with that greatness whicli 
now will be removed, that the king may have the benefit of others’ advice ” Sept 2 1667 
His own memoirs are full of proofs of this haughtiness and intemperance He set himself 
against sir William Coventry, and speaks of a man as able and virtuous as himself, with marked 
aversion See too life of James, 398 Coventry, according to this wntcr, 431, was tlie chief 
actor m Clarendon’s impeachment, but this seems to be a mistake , though he was certauily 
desirous of gettmg him out of place 

Ihe king, Clarendon tells us 438 , pretended that the anger of parliament was such, and 
their power too, as it was not m hid power to save him The ^en minister desired him not to 
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as well as general integrity and conscientiousness on the one 
hand an indi"^nation at tht king’s ingratitude, and the profligate coun- 
sels of those "vho supplanted him, on the ^^icS^ 

to overlook his faults m administration, and to treat all the articles oz 
accusation against him as fnvolous or unsupported It is doubtless 
impossible to justify ihc charge of high treason, on which he was im- 
oclched, but there are matters that never were or could be disproved, 
and our own knowledge enables us to add such grave accusauons as 
must show Clarendon's unfitness for tlie government of a free country 

(btate Trials, VI 31S ParLIlist) u e t « i .a 

1 It lb the fourth article of his impeachment, that he had ad\iscd 
and procured duers of his majesty’s subjects to be impnsoned against 
Jaw, m remote islands, garrisons, and other places, thereby to prevent 
them from the benefit of the law, and to produce precedents for the 
imprisoning any other of his majesty's subjects in 111 e manner ’ This 
was undoubtedly true There was some ground for apprehension on 
the part of the government from those bold spirits who hid been 
accustoniLd to revolutions, and drew encouragement from the vices of 
die court, and the emb irrassnients of the nation Ludlow and Algernon 
Sidney, about the year iC 6 s, bad projected an insurrection, the latter 
soliciting Louis \ 1 V and the pensionary of Holland for aid' Many 
ofticcrs of the old anny, Wildinm, Creed, and others, suspected, per- 
haps jusllv, of such conspincies, had been ille'g dly det uned in prison 
for Several years, and only recovered tlieir hberl; on Clirondon's dis- 
missal * He h id too much encouraged the hateful riCe of informers, 
though he admits that it had grown a trade by whieh men got money, 
and that many were committed on slight grounds^ Ilius colonel 
Hutchinson died in the close confinement of a remote pnson, far more 
P’-obably on iccoant of his share m the death of Chrles I , from which 
the act of indemnity had discharged him, than mv just pretext of 
treason.' It w is difiicuk to obtain a hibe is corjnis Irom some of tiie 
judges in this reign hut to elude that provision by removing men out 
of the kingdom, \ as sueh an olfence against the constitution, as may 
be thought enough to justify the impcaehmcnt of any ininistCk* 

2 Ihe first article, aiicl eertamly the most momentous, asserts, 
riiat the earl of Clarendon huh designed a standing army to be 

raised, and to govern the kingdom thereby, and advised the kin" to 
dissolve this present parliament, to lay aside all thoughts of parlia- 
ments for the future, to govern by i military power, and to maintain 
the same by free quarter and contribution” 'I his was prodigiously 
, yet there w^is some found itiou for 'i pnrt oi u In the 
disastrous :,ummer of 1667, when tht Dutch fleet had insulted our 
coasts, and burned our ships in tht Mtdway, the exchequer being 

'■•as more or levs or noilun^.M he olea^d to umke it " 
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empty, ir was proposed in council to call together immediately the 
parliament, which then stood prorogued to a day at the distance of 
some months Clarendon, who feared the hostility of the house of 
commons towards himself, and had pressed the long to dissolve it, 
maintained that they could not legally be summoned before the day 
fixed , and, with a strange inconsistency, attaching more importance to 
the formalities of law than to its essence, advised that the counties 
where the troops were quartered should be called upon to send in pro- 
visions, and those where there were no troops to contribute money, 
which should be abated out of the next taxes And he admits that he 
might have used the expression of raising contributions, as in the late 
civil war This unguarded and unwarrantable language, thrown out at 
the council-table where some of his enemies were sitting, soon reached 
the ears of the commons, and, mingled up with the usual misrepresen- 
tations of faction, was magnified into a charge of high treason-^ 

3 The eleventh article charged lord Clarendon wuth having advised 
and effected the sale of Dunkirk to the French king, being part of his 
majesty’s dominions, for no greater value than the anamunition, artillery, 
and stores were worth The latter part is generally asserted to be false 
The sum received is deemed the utmost that Louis would have given, 
who thought he had made a hard bargain But it is very difficult to 
reconcile what Clarendon asserts m his defence, and much more at 
length in his Life, (that the business of Dunkirk was entirely decided 
before he had any thing to do in it, by the advice of Albemarle and 
Sandwich,) v.ith the letters of d’Estrades, the negotiator m this trans- 
action on the part of France In these letters, written at the time to 
Louis XIV , Clarendon certainly appears not only as the person chiefly 
concerned, but as representing himself almost the only one of the 
council favourable to the measure, and having to overcome the decided 
repugnance of Southampton, Sandwich, and Albemarle® I cannot 
indeed see any other explanation than that he magnified the obstacles 
in the way of this treat}, in order to obtain better terms , a manage- 


^ LlfcofCIar 424 Pepys says, the parliament was called together ** against the duke of 
York’s mind flatly, who dicf rather advise the king to raise money as he pleased and against 
the chancellor, who told the king that queen Elizabeth did do all her business in 1588 without 
calling a parliament, and so might he do for any thing he saw ” June 25 1667 He probably 
got this from his fnend sir W Coventry 

* Ralph, 78 , 6Lc. Ihc overture came from Clarendon, the French having no expectation of 
It 1 he worst was that, just before, he had dwelt in a speech to parliament on the importance 
of Dunkirk This was on May 19 1662 It appears By Louis XIV ’s own account, which 
certainly does not tally with some other authomics. that Dunkirk had been so great an object 
with Cromwell, that it was the stipulated price of the English alliance Louis, however, was 
vexed at this, and determined to recover it at nny price il cst certam que je ne pouvois trop 
donner pour racheter Dunkerque He sent d Estrades accordingly to England in 1661, 
directing him to make this his great object Charles told the ambassador that Spam badrfflaHe 
him great offers, but he would rather treat with France. Louis was delighted at this and 
though the sum asked was con«iiderabIe 5,000,000 livres, he would not break off, but finally 
concluded the treaty for 4,000,000 payable in three years nay, saved 500 000 without its being 
found out by the English, for a banker having offered them prompt payment at this discount, 
they gladly accepted it but this banker was a person employed by Louis himself, who had 
the money ready He had the greatest anxiety about this affair for the city of London 
deputed the lord mayor to offer any sum so that Dunkirk might not be ahenated CEuvres de 
Louis XIV 1 167 If this be altogether correct, the king of France did not fancy he had 
made so bad a bargain ard indeed with his projects, if he had the money to spare^ he could 
not think so Compare the I^Iemoires d’Estrades, and the supplement to the m vol of 
Clarendon State Papers The bistonan:i arc of no value, except as they copy from some of 
these original testimonies 
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Tipnt not very unusual m diplomatical dealing, but, m the de^ee al 
S t^S he earned it, scarcely reconcilable .vith the good faiA 
we should expect from this minister For the transaction dse^we 
can hardly deem it honourable or politia The expense of keej^n^ up 
Dunkirk, Aough not tnfling, nould have been wlhngly defrayed by 
oSnent, and could not well be pleaded by a government which 
lust encumbered itself with the useless bu^en of Tangier That its 
possession was of no great direct value to England must be confessed , 
but it was another question whether it ought to have been surrendered 

into the hands of France. „ 

4. This close connexion with France is mdeed a great reproach to 
Clarendon’s policy, and uas the spring of mischiefs to which he con- 
tnbuted, and which he ought to have foreseen What were the mmiyes 
of these strong professions of attachment to the interests of Louis Xi V 
which he makes in some of his letters, it is difficult to say, since he 
had undoubtedly an ancient prejudice against that nation and its 
govcmiucut. 1 sliQuld. incline to conjecture that his knowledge of the 
lung’s unsoundness in religion led him to keep at a distance from the 
court of Spain, as being far more zealous in its popery, and more con- 
nected with the Jesuit faction, than that of France , and this possibly 
influenced him also with respect to the Portuguese match, wherein, 
though not the first adviser, he certamly took much interest , an 
alliance as little judicious in the outset, as it proved eventually for- 
tunate (Life of Clar 78 Of James, 393 ) But the capital misde- 
meanour that he committed in this relation with France was the 
clandestine sohcitation of pecuniary aid for the king He first tays^t I 
a lavish pnnee to seek the wages of dependence in a foreign power o 
elude the control of parliament by the help of French money i 'ihe 
purpose tor which this aid was asked, the succour of Portugal, might 
be fair and laudable, but the precedent was most base, dangerous, and 
abommable A king who had once tasted the sweets of dishonest and 
clandestine lucre would, in the words of the poet, be no more capable 
afterwards of abstaining from it, than a dog from his greasy offal 
These are the errors of Clarendon’s political life , which, besides his 
notonous concurrence in all measures of seventy and restraint towards 
the nonconformists, tend to diminish my respect for his memory, and 
to exclude, in my judgment, his name from that list of great and ivise 
ministers, where some are willing to place him near the head If I 
may seem to my readers less favourable to so eminent a person than 
conunon history might warrant, it is at least to be said that I have 
formed my decision from his own recorded sentiments, or from equally 
undisputable sources of authonty The publication of his life, that is, 
c of bis administration, has not contnbuted to his honour 

We tmd in it httle or nothmg of that attachment to the consUtution for 

V'p°‘ St- for abundant evidence of the clo$e connexion 

^ France and England ITic former offered bribes to lord Clarendon sc 
^0^1 unceremomously, ihar one is disposed to think he did not show so mviJx indig 
^^ the^t* riShenne%® PP ' ‘3- 1 he aim of Louis was fe 
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which he had acquired credit, and some things which we must struggle 
hard to reconcile with his veracity, even if the suppression of truth is 
not to be reckoned an impeachment of it m an historian ' But the 
manifest profligacy of those who contributed most to his ruin, and the 
measuies which the court took soon afteiwaids, have rendered his 
administration comparatively honouiable, and attached veneration to 
his memoiy We are unwilling to believe that there was any thing to 
censure in a minister, whom Buckingham persecuted and against 
whom Arlington intnguedi’ 

A distinguished characteristic of Claiendon had been his firmness, 
called indeed by most pride and obstinacy, which no circumstances, 
no penis, seemed likely to bend But his spiiit sank all at once with 
his foitune Clinging too long to office, and cheating himself against 
all probability with a hope of his masters kindness when he had lost 
his confidence, he abandoned that dignified philosophy which ennobles 
a voluntary letirement, that stern courage which innocence ought to 
inspire , and hearkening to the king^s treacheioiis counsels, fled befoie 
his enemies into a foieign countiy Though the impeachment, at least 
in the point of high treason, cannot be defended, it is impossible to 
deny that the act of banishment, under the circumstances of his flight, 
was capable in the main of full justification In an oidinary criminal 
suit, a process of outlawry goes against the accused who flies from 

1 As no one, who regards with attachment the present system of the English constitution, 
can look upon lord Clarendcr as ir excellent minister, or a friend to the soundest principles of 
civil and religious hherty so no man whatever can avoid considering his incessant deviations 
from the great duties of an Instonan as a moral blemish in his character He dares very fre- 
quently to say what is not true, and what he must have known to be otherwise he does not 
dare to ‘^y what is true And it is almost an aggravation of this reproach, that he aimed to 
deceive postenty, and poisoned at the fountain a stream from which another generation was to 
dnnk No defence has ever been set up for the fidelity of Clarendon’s history nor can men 
who have sifted the authentic materials entertain much difference of judgment in this respect 
though, as a monument of powerful ability and impressne eloquence, it will always be read 
with that delight which we receive from many great historians, especially the ancient, mdepen 
dent of any confidence in their veracity 

One more instance, before wc quit lord Clarendon for ever, may here be mentioned of his 
disregard for truth Ihe strange tale of a fruitless sed’'ch after the restoration for the body 
of Charles I is well known Lords Southampton and Lindsay, he tells us, who had assisted 
at their master's obsequies in St George's chapel at Windsor, were so overcome with gnel, that 
they could not recognise the place of interment and after several vain attempts, the searen 
was abandoned in despair Hist of Reb vi 244 Wliaiever motive the noble historian may 
have had for this story, it is absolutely incredible that any such ineffectual search was ever 
made Nothing could have been more easy than to have taken up the pavement of the choir 
Rut this was unnecessary Some at least of tlie workmen employed must have remembered 
the place of the vault Nor did it depend on them for sir Ihouias Herbert, who was present, 
had made at the time a note of the spot ‘ lUst opposite the eleventh stall on the kings side 
Herbert’s Memoirs, 142 And wc find from Pepyss Diary, February a6 x666, that ''he 
was shown at Windsor, where the late king was buned and king Henry VIII and my lady 
Seymour ” In which spot, as is well known^ the rojal body has twice been founds once m tho 
reign of Anne, and again in 1816 

^ The tenor of Clarendon's life and writings almost forbids any surmise of pecuniary corrup- 
tion Yet this is insinuated by Pepys, on the authonty of Eveh n, April 27 and i\Iay 16 1667 
But the one was gossiping, though shrewd , and the other feeble, though accomplished Lord 
Dartmouth, who lived in tnc next age, and whose excessive ill nature makes him no good wit- 
ness against any body, charges him with receiving bribes from the mam instruments and pro- 
moters of the late troubles, and those who had plundered the royalists, which enabled him to 
build his great mansion m Piccadilly asserting that it was full of pictures belonging to fami- 
lies who had been despoiled of them And whoever had a mind to see what great families 
had been plundered dunng the 91V1I war, might find some remains either at Clarendon house or 
at Combury ” Note on Burnet, 88 

The character of Clarendon, as a minister, is fairly and judiciously drawn by Maepherson, 
^i«t of England, 98 , a work bj no means so full ol lory spirit as has been supposed 
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X“vermjas *e““d ’’v.oSco m^'be found .n\h« 

some hazard , the strong abettors of prerogative, such as Clarendon 
himself, being inclined to dispute this responsibility of the 
Sisers to parliament The commons had m the preceding session 
sent up an impeachment against lord Mordaunt, upon charges of so 
little public moment, that they may be suspected of ^^‘'^ving chiefly had 
in view the assertion of this important privilege (Pari Hist 347 ; H 
was never called m question from this time , and indeed they took 
care dm mg the remainder ot this reign, that it should not agam be 

endangered by a paucity of precedents 1 

The period between the fall of Clarendon in 1667, and tlie com- 
mencement of lord Danby’s administration in i 673 > is justly reckoned 
one of the most disgraceful in the annals of our monarch} This 
was the age of nhat is usually denominated the Cabal adminis- 
tration, from the five initial letters of sir Thomas Chflord, first com- 
missioner of the ticasury, afterwards lord Clifford and high treasurer, 
the earl of Arlington, sccietaiy of stitc, the duke of Buckingham, 
lord Ashlcv, chancellor of the e\chequer, afterwards earl of Shaftes- 
bury and lord chancellor, and kistly, the duke of Lauderdale. 1 hough 
the counsels of these persons soon became c\tiLmely pernicious 
and dishonourable, it must be admitted, that the first measures after 
the banishment of Clarendon, both in domestic and foreign policy, 
were highly pmiseworthy Bndgeman, who succeeded the late chan- 
cellor m the custody of tlie gieat seal, with the assistance of chief 

1 rUi, lords reru-.ej lo commit tin. carl of Chretidon on a gcuenl iinpcaclimcnl of lu,li trea 
son and in a conference rvith tho lor er house, denied the nuthonly of llie precedent in Stmf 
ford s case, which was pressed upon them It Ls reniaihable that the maingcrs of this confer- 
ence for tlic commons vindicated the first proceedings of the \ons parlniiicnt, which sliows n 
considerable change in their lone since 1601 they do not however seem to Inve urge 4 uint 
IS an apparent distiiiclioii between the two precedents, that the coimiiniuelit of SlralTord was 
on a verbal request of I’>in in the name of the commons, without allcgme any special matter 
of treason, and consequently irregular and illegal in the hi ,hesl degree tvhilc the 1 6 th article 
of Clarendon’s impeachment charges him with betraying the kings counsels to his enemies 
which, however untrue, evidently amounted to treason witlun the statute of Edward III , so 
liiat the objecuons of the lords extended to comuuiung anyone for treason upon impeachment 
without all the parucularity rcijuircd in an indictment This showed a very commendable 
reffard to the liberty of the subject and from this time we do not find the vague and umiitel- 
ligible accusauons, whcllier of treason or misdemeanour, so usual in former proceedings of 
parliament Pari Hist ^87 A protest was signed by Duckingliani, Albemarle, DnstohAr 
hngton, and oihers of ihcir parly, including three bishops (Cosms, Croft, and another) a-ninst 
the refusal of they louse to coinimt Clarendon upon the general cleirge, A few, oil the'otUej 
hand, of whom Holly h. tlie only remarkable name, protested against the bill of bamsnmcnt 
Ihe most fatal blow (says James) the king gave himsi If to his power and prerogative, was 
nuiTb-^t hm.? ‘"1 commons to destroy the earl of Clarendon by Uiit ho 

?an^hv^?^ P"' ‘.'oso, which had been wrested ou t of their 

^ ^ ^ greitcr attention to court an interest there, than to nursue 

princes, from whom they hoped not for so sure a support ’’ Li^ of JannS <10 1 
i he king, u is said, came raUicr slowly into the mcisure of iinDCTchnicnt but became 

Fnidi poytivcTd^tTbe acmc~bTeJ- 

pro..rsesofwhat the commons would do mrasiUwo^ufcfecU^^^^ 


35 ^ 
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baron Hale and bishop Wilkins, and at the instigation of Buckingham, 
who, careless about every religion, was from humanity or politic 
motives friendly to the indulgence of all, laid the foundations of a 
treaty with the nonconformists, on the basis of a comprehension for 
the presbytenans, and a toleration for the rest^ They had nearly 
come. It IS said, to terms of agreement, so that it was thought time to 
intimate their design in a speech from the throne But the spint of 
1662 was still too powerful in the commons , and tne fnends of 
Clarendon, whose administration this change of counsels seemed to 
reproach, taking a warm part against all indulgence, a motion that the 
king be desired to send for such persons as he should think fit to make 
proposals to him in order to the uniting of his protestant subjects, was 
negatived by 176 to 70 •' They proceeded, by almost an equal majority, 
to continue the bill of 1664, for suppressing seditious conventicles , 
w hich failed, how ever, for the present, in consequence of the sudden 
prorogation (Pari Hist 422 ) 

But whatever difference of opinion might at that time prevail w’lth 
respect to this tolerant disposition of the new government, there was 
none as to their great measure m external policy, the tnple alliance 
with Holland and Sweden A considerable and pretty sudden change 
had taken place in the temper of the English people towards France 
Though the discordance of national character, and the dislike that 
seems natuial to neighbours, as well as in some measure the recol- 
lections of their ancient hostility, had at all times kept up a ceitain ill 
will between the two, it is manifest that before the reign of Chailes II 
there was not that antipathy and inveterate enmity towards the Fiench 
in gciicial, which it has since been deemed an act of patriotism to 
piofess The national prejudices, from the accession of Elizabeth to 
the restoration, ran far more against Spain , and it is not surprising 
that the apprehensions of that ambitious monarchy, which had been 
very just in the age of Philip II , should have lasted longer than its 
ability or inclination to molest us But the rapid declension of Spam, 
after the peace of the Pyrenees, and the towering ambition of 
Louis XIV , master of a kingdom intrinsically so much more formid- 
able than Its rival, manifested that the balance of power in Europe, 
and our ow n immediate security, demanded a steady opposition to the 
aggiandisement of one monarchy, and a regard to the preservation of 
the other These indeed were rather considerations for statesmen than 
for the people , but Louis was become unpopular both by his acquisi- 
tion of Dunkirk at the expense, as it was thought, of our honour, and 

1 Kennel, ^3 300 Burnet Baxter, 23 The design was to act on the principle of the 
dechration of 1600, so that presbytemn ordinations should pass sub inodo Tillotson and 
Stillinj^fleeC were concerned 111 it the king was at this time exasperated against the bishops, 
for their support of Clarendon Burnet, i&d Pepys’s Diary, 21st December, 1667 And 
he had also deeper motives 

> Pari Hist 421 Ralph, 170 Carte's Life of Ormond, 11 362 Sir Thomas Littleton 
spoke in favour of the comprehension as did Seymour and Waller all of them enemies of 
Clarendon, and probably connected with the Buckingham faction but the church party was 
much too strong for them PcD\s says the commons were furious against the project it was 
said that whoever proposed new laws about religion must do it with a rope about his neck 
January 10, 1668 This is the first instance of a triumph obtained by the church over the 
crown in the house of commons. Ralph observes upon it “ It is not for nought that the words 
church and state are so often coupled together, and tnat the first has so lusoTentiy usurped the 
srecedcucy of the last " 



Hallam's Constitutional History of England 549 

mitrfi more deservedly by his shuffling conduct in the Dutch war, ana 
nn with our adversaHCS Nothing therefore gave greater 

Sacno^m England than the triple alliance, and consequent pea« 
of^fllchapelle, which saved the Spanish Netherlands from absolute 
conauest though not without important sacrifices 

Charli himself meanwhile, by no means partook in this conam 
lealousy^f France. He had, from the time of his restoration, cnter^ 
into close relations with that power, which a short penod of hostility 
had interrupted without leaving any resentment in his mind, it is 
now known, that uhile his minister ivas negotiating at the Hague lor 
the tnple alliance, he had made overtures for a clandestine treaty with 
Louis, through his sister the duchess of Orleans, the duke of Buck- 
in<^ham, and the French ambassador Rouvigny As tlie king ot 
France was at first backward in meeting these advances, and the 
letters published in regard to them are very few, we do not find any 
precise object expressed beyond a close and intimate friendship But 
a few words in a memorial of Rouvigny to Louis XIV seem to let us 
into the secret of the real purpose “ The duke of York,” he says, 
“ wishes much for this union , the duke of Buckingham the same 
they use no art, but say that nothing else can re estabhsh the affairs 
of this court” (Dalrymple, ii 12) 

Charles II was not of a temperament to desire arbitrary power, 
either through haughtiness and conceit of his station, which he did not 
greatly display, or through the love of taking into his owai hands the 
direction of public affairs, about which he was m general pretty in- 
different He did not wish, as he told lord Essex, to sit like a Turkish 
sultan, and sentence men to the bowstring, but could not bear that a 
set of fellows should inquire into his conduct (Burnet ) His aim, in 
fact, was hberty rather than power , it was that immunity from control 
and censure, in which men of his character place a great part of their 
happiness For some years he had cared probably v ery httle about 
enhancing his prerogative, content with the loyalty, though not quite 
with the liberality, of his parliament And had he not been drawn 
against his better judgment into the war with Holland, this harmony 
might perhaps have been protracted a good deal longer But the vast 
expenditure of that war, producing little or no decisive success, and 
coming unfortunately at a time wnen <ra 'e was not very' thnving, and 
when rents had considerably fallen, cxa.iperated all men against the 
prodigality of the court, to which they might justly ascribe part of their 
burfflens, and, with the usual miscalculations, believ’cd that much more 
of them was due Hence the bill appointing commissioners of public 
account, so ungrateful to the king, whose personal reputation it was 
likely to affect, and whose excesses it might tend to restrain. 

He was almost equally provoked by the license of his people’s 

retained Lille, Touraay, Douay, Charleroi, and other places bv the treitv The 
reSVe F^e?e"^mt^'‘T°^ ^ “fyieldinff^hesctownTm oiler 

M^^^piorec? out terms u.th^t 

to France m ofspUc to Holland of {n\ mg up the Nethtrliids cnUrclv 

^ for Rousillon, but thought better of It on ^ 
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tongues A couit like that of Charles is the natural topic of the idle, 
os well as the censorious An administration so ilhconducted could 
not escape the remarks of a well-educated and intelligent city There 
was one method of putting an end to these impertinent comments, or 
of rendering them innoxious , but it was the last which he would have 
adopted Clarendon informs us that the king one day complaining of 
the freedom, as to political conversation, taken m coffee-houses, he 
recommended either that all persons should be forbidden by proclama- 
tion to resort to them, or that spies should be placed m them to give 
information against seditious speakers (Life of Clarendon, 357 ) The 
king, he says, liked both e\pedients, but thought it unfhir to have 
recourse to the latter till the former had given fair warning, and 
directed him to propose it to the council, but here, sir William 
Coventry objecting, the king was induced to abandon the measure, 
much to Clarendon’s disappointment, though it probably saved him 
an additional article in his impeachment The unconstitutional and 
arbitrary tenoi of this great minister’s notions of government is strongly 
displayed in this little anecdote Coventry was an enlightened, and, 
for that age, an upright man, whose enmity Clarendon brought on 
himself by a marked jealousy of his abilities in council 

Those who stood neaiest to the king were not backward to imitate 
his discontent at the privileges of his people and their representatives 
The language of courtiers and court-ladies is always intolerable to 
honest men, especially that of such courtiers as surrounded the throne 
of Charles II It is worst of all amidst public calamities, such as 
pressed very closely on one another m a pait of his reign, the awful 
pestilence of 1665, the still more ruinous fire of 1666, the fleet burned 
by the Dutch m the Medway next summer No one could repioach 
the king for outward inactivity or mdiffeience dunng the great fire 
But there were some, as Clarendon tells us, who presumed to assure 
him, “ that this was the greatest blessing that God had evei conferred 
on him, his restoration only excepted , for the walls and gates being 
now burned and thrown down of that rebellious city, which was always 
an enemy to the crown, his majesty would never suffer them to repair 
and build them up again, to be a bit in his mouth and a bridle upon 
his neck , but would keep all open, that his troops might enter upon 
them whenever he thought it necessary for his service, there being 
no other way to govern that lude multitude but by foice ” (Life of 
Clarendon, 355 ) This kind of discourse, he goes on to say, did not 
please the king But here we may venture to doubt his testimony, or, 
if the natural good temper of Charles prevented him from taking plea- 
sure in such atrocious congratulations, we may be sure that he was not 
sorry to think the city more in his power 

It seems probable that this loose and profligate way of speabng 
gave rise, in a great degree, to the suspicion that the city had been 
purposely burned by those who were more enemies to religion and 
liberty than to the court The papists stood ready to bear the infamy 
of every unproved crime, and a committee of tlie house of commons 
collected evidence enough for those who were already convinced that 
London had been burned by that obnoxious sect Though the house 
did not proceed farther, there can be no doubt that the inquiry con- 
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imagined the catholics to have burned the city out of mere maleyo 
E?, but must have attributed the cnme to some far-spreading plan 
of subverting the estabhshed constitution i 

The retention of the king's guards had excited some jealousy, though 
no complaints seem to have been made of it m parhament but the 
sudden levy of a considerable force in 1667, however founded upon a 
very plausible pretext from the circumstances of the war, lending credit 
to these dark surmises of the court’s sinister designs, gave much greater 
alann The commons, summoned together m July, instantly addiessed 
the king to disband his army as soon as the peace should be made 
We learn from the duke of York’s private memoirs, that some of those 
who were most respected lor their ancient attachment to liberty deemed 
it in jeopardy at this crisis The earls of Noithumberland and Leicester, 
lord Hollis, Mr Pierrepoint, and others of the old parliamentary party, 
met to take measures together The first of these told the duke of 
York that the nation would not be satisfied with the removal of the 
chancellor, unless the guards were disbanded, and several other griev- 
ances redressed The duke bade him be cautious what he said, lest 
he should be obliged to inform the king, but Noithumberland replied 
that It was his intention to lepeat the same to the king, which he did 
accordingly the next day 

This change in public sentiment gave warning to Charles that he 
could not expect to reign with as little trouble as he had hitherto 
expenenced , and doubtless the recollection of lus father’s history did 
not contnbute to cherish the Idve he sometimes pretended for parlia- 
ments His bi other, moie reflecting and more impatient of restraint 
on royal authoiity, saw with still gi eater clearness than the king, that 
they could only keep the prerogative at its desiied height by means of 
intimidation A regular army was indispensable , but to keep up an 
army in spite of parliament, or to raise money foi its support without 
parhament, were very difficult undertakings It seemed necessary to 
call in a more powerful arm than their own , and by establishing the 
closest union with the king of France, to obtain either military or 
pecuniary succours from him, as ciicumstances might demand But 
dieie was another and. not less imperious motive for a secret tieaty 
he king, as has been said, though httle likely, from the tenor of his 
He, to feel very strong and lastingly impressions of religion, had at 
times a desire to testify pubhcly his adherence to the Romish com- 

In order to efiect this the rn i ^ i for an equal division of lands, &c 

for this the 3rd of Sept folloivin!? wis secured in their quitters and 

read in the London Sarette Vor Annl to ® This is undoubtedly to be 

flames on the 3rd of Sept But "a equally certain that the city was m 
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munion. The duke of York had come more gradually to change the 
faith m which he was educated He desenbes it as the result of 
patient and anxious inquiry , nor would it be possible therefore to fix a 
precise date for his conversion, which seems to have been not fully 
accomplished till after the restoration ‘ He however continued in 
conformity to the church of England , till, on discovenng that the 
catholic religion exacted an outward communion, which he fancied nr i 
indispensable, he became more uneasy at the restraint that pohe, 
imposed on him This led to a conversation with the king, of whose 
pnvate opinions and disposition to declare them, he was probably 
informed, and to a close union with Clifford and Arlington, from whom 
he had stood aloof on account of their animosity against Claiendon 
The king and duke held a consultation with those two ministers, and 
with lord Arundel of Wardour, on the 25th of January, 1669, to 
discuss the ways and methods fit to be taken for the advancement 
of the catholic religion in these kingdoms. The long spoke earnestly, 
and with tears in his eyes After a long deliberation, it was agreed 
that there was no better way to accomplish this purpose than through 
France , the house of Austria being in no condition to give any 
assistance.* 

The famous secret treaty, which, though believed on pietty good 
evidence not long after the time, was first actually brought to light by 
Dalrymple about half a century since, began to be negotiated very 
soon after this consultation ’ We find allusions to the king's projects 
m one of his letters to the duchess Orleans, dated 2 md March, 1669 
(Dalrymple, 11 22 ) In another of June 6 , the methods he was adopt- 
ing to secure himself in this perilous juncture appear He was to 
fortify Plymouth, Hull, and Portsmouth, and to place them m trusty 
hands The fleet was under the duke, as lord admiral , the guards 


1 He tells us himself that it began by his reading a book witten by a learned bishop of the 
church of England to clear her from schism m xeaving the Roman communion, which had a 
contrary effect on him especially when, at the said bishop’s desire, he read an answer to it 
Tins made him inquisitive about the grounds and manner of the Reformation After his return^ 
Heyhn’s Histoiy of the Reformation, and the preface to Hooker's Ecclesiastical Polity, 
thoroughly convinced him that neither the church of England, nor Calvin, nor any of the 
reformers, had power to do what they did and he was confident, he said, that whosoever 
reads those two books with attention and without prejudice would be of the same opinion 
Life of James, 1 629 The duchess of York embraced the same creed as her husband, and as 
he tells us, without knowledge of his sentiments, but one year before her death m 1^0 She 
left a paper at her death containing the reasons for her change See it in Kennel’s Register, 
320 It IS plain that she, as well as the duke, had been mduenced by the Romamzmg tendency 
of some Anglican divines 

* Maepherson, 50 Life of James 414. 

* Da Witt was apprised of the intrigue between France and England as early as Apnl, 1669, 
through a Swedish agent at Pans Temple, 179 Temple himself, in the course of that year, 
became convinced that the kmg s views were not those of his people, and reflects severely on 
his conduct in a letter, Dec 24 1669, p 206 In Sept 1672, on his sudden recall from the 
Hague, De Witt told him his suspicions of a clandestine treaty, 241 He was received on his 
return coldly by Arlington, and almost with rudeness by Clifford, 244 They knew he ivould 
never concur in the new projects But in 1682, during one of the intervals when Charles was 
playing false with his brother Louis, the latter, m revenge, let an abbe Pnmi, in a history of 
the Dutch war, publish an account of the whole secret treaty, under the name of the count de 
St Majolo This book was immediately suppressed at the instance of the English ambassador 
and Pnmi ^vas sent for a short time to the Bastile But a pamphlet, published m London jusi 
after t''e Revolution, contains extracts from it Dalrymple, ii» 80 Somers Tracts, viii 13 
Harl Misc. u. 387 CEuvres de Louis XIV vi. ^6 It is singular that Hume should have 
sliglited so well authenticated a fact, even before Dalrymple’s publication of iho treaty, but 1 
luppose he had never heard of Pnmi’s book 
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navj, %%ere already shared by the royal conspirator j ^ part of 
Zealand fell to the lot of England, the remainder of the Se\en 
Provinces to France, with an understanding that some compensation 
should be made to tlie pnnee of Orange. In the event of 
rights to the Spanish mornreh) accnimg to the most Christian king, ^ 
It IS worded (that is, on the de.uh of the king of Spam a sickly child), 
it was a'Tccd that England should assist him with all her force by se.a 
and land, but at his own espense , and should obtain not only Osteiul 
and Minorca, but, as far as the king of France could contribute to it, 
such parts of Spanish Amenca as she should choose to conrjuer So 
strange i scheiiK of partitioning that vast inheritance was never, I 
IkIii-vc, suspected till the publieation of the tie.at> , though Bolmg- 
brokc had alluded to a previous treat> of partition between Loms and 
tlie emperor Leopold, the eompletc discovery of which has been but 
lately made * 

Each conspirator m tins co.ahtiQn against the protest ant faith and 
liberties of Europe, had splendid objects m view , but those of Louis 
seemed by far the more probable and less liable to be defeated 1 lie 
full completion of their scheme would have re-united a great kingdom 
to the catliohc religion, and turned a powerful neighbour into a depend- 
ent pensioner But should this fail (and Louis was loo sagacious not 
to discern the chances of failurv.),he had pledged to him the assist vnee 
of an ally m subjugating the republic of Holland, which, according to 
all human calculation, could not withstand their united efforts , nay, 
evenm those ulicnor projects which his restless and sanguine ambi- 
tion had ever in view, and the success of which would have realised, 
not the chimera of an universal monarchy, but a supremacy and dic- 
tatorship over Europe Cluirlcs, on the other hand, besides that he 
had no other return to make for tlie necessary protection of France, 
w.as impelled by a personal hatred of the Dutch, and by the conscious- 

^ Dalr>mple, 33 Life of James, ^^2 

* Ihc leno^of the article leads me to conclude, that iKoe troops were to be Unded m Fng 
land at all c> cats murder to secure the public tmuimUity, \rjthoui fur aii> di turbiricc 

13 jlmshroU Im a rcmarlablc passa;;c as to this in fits Letters oa History (Letter Vll ) 

It may be also alluded lob) others Ihc full details however, as well as more authentic proofs, 
were reserved, a:> I believe, for iJic niibhcaiion offKttvr.*- I /vmt N. IV .k-. .11 iJ 



Leopold uUnj all ihe rest the olrvioui dnft of this tint hruico 
cnomtous increase of power and temtoty Icavinff Lco- 
wld to fi^ht as he could for S[>.un and Arnenca, which were not lil.el> to submit peaceably 

■ujd proposed iluat they should «cbau„c iheir shares 

q^er^mFb^rrs^f^m^'" ® ilut Louis should beep what he had con- 

^ons Lre exetin? *•" Chapclle The raufica- 

prospect ihLi bv anv u himself as more induced by this 

the f 'whjch he speaks slightingly, to coucludo 

uon^^ich should acquire a character for modcra 

pourroUrcccTolr * Vd u p ^4 ^ ^ accroissemrm qu, ma fortune 
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ness tHat their commonwealth was the standing lepioach of arbitrary 
power, to join readily in the plan for its 'subversion But looking first 
to his own objects, and perhaps a little distrustful of his ally, he 
pressed that his profession of the Roman catholic religion should be 
the first measure in prosecution of the treaty, and that he should 
immediately receive the stipulated 200,000/ , or at least a part of the 
money Louis insisted that the declaration of war against Holland 
should precede This difference occasioned a considerable delay , and 
it was chiefly with a view of bringing round her brother on this point, 
that the duchess of Orleans took her famous journey to Dover, m the 
spring of 1670 Yet notwithstanding her influence, which passed for 
irresistible, lie persisted in adhering to the right reserved to him m the 
draft of the treaty of choosing his own time for the declaration of his 
religion , and it was concluded on this footing at Dover, by Clifford, 
Arundel, and Arlington, on the 22nd of May, 1670, during the visit of 
the duchess of Orleans ^ 

A mutual distrust however, retarded the further progress of this 
scheme , one party unwilling to commit himself till he should receive 
money, the other too cautious to run the risk of throwing it away 
There can be no question but that the king of France was right in 
urging the conquest of Holland as a prehmmaiy of the more delicate 
business they were to manage in England , and from Chailes’s subse- 
quent behaviour, as well as his general fickleness and love of ease, there 
seems reason to believe that he would glady have receded from an 
undertaking of which he must every day have more stiongly perceived 
the difficulties He confessed, m fact, to Louis’s ambassadoi, that he 
was almost the only man in his kingdom who liked a French alliance 
(Dalrymple, 56 ) The change of rehgion, on a nearei view, appeared 
dangerous for himself, and impracticable as a national measure He 
had not dared to intrust any of his protestant ministers, even Bucking- 
ham, whose indifference on such points was notorious, with this great 
secret , and, to keep them the better in the dark, a mock negotiation 
was set on foot with Fiance, and a pictendcd tieaty actually signed, 
the exact counteipart of the other, except as to religion Buckingham, 
Shaftesbury, and Lauderdale were conccined in this simulated treaty, 

^ Dalrymple, 31-57 James gives a difierent account of this and intimates that Henrietta^ 
whose visit to Dover he had for this reason been much against prevailed on the king to change 
his resolution, and to begin with the war He gained over Arlington and Clifford The duke 
told them it would quite defeat the catholic dcs^n, because the king must run in debt, and be 
at the mercy of his parliament They answered that, if the war succeeded, it was not much 
matter what people suspected P 450 This shows that they looked on force as necessary to 
compass the design, and that the noble resistance of the Dutch, under the prince of Orange, 
was that which frustrated the whole conspiracy “The duke, * it is again said, p 453 , was 
in lus own judgment against entering into this war before his majesty s power and authority in 
England had been belter fixed and less prccanoas, as it would have been, if the private treaty 
first agreed on had not been altered.” The French court, however, was evidently n^ht m 
thinking that, till the conquest of Holland should be achie\cd, the declaration of the kings 
religion would only weaken him at home. It is gralil^yinfj to find the heroic character of our 
glonous deliverer displaying itself among these foul conspiracies Ihc pnnee of Orange came 
over to England in 1670 He was then very young auc his uncle, who was really attached 
to him, would have gladly associated him m the design indeed it liad been agreed tliat he was 
to possess pan of the United Provinres in sovereignty But Colbert wnics that the king 
found him so zealous a Dutchman and protestant, that he could not trust him with any part of 
the secret. He let him know, however aswc learn from Bumetf 33z , lint he had hiinsel/ 
embraced the Romish faith 
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the ncgotntion for which did not commence tiU after the original con- 

>0 Charlc. the pom. about tttel. 
he had seemed so an\ioub, had soon the mortification to discover that 
he would take no steps to eftcct it They now urged that immediate 
declaration of his religion which they had for vcryMvise reasons not 
lon»- before dissuaded riie king ol England hung back, and s') 
many excuses, tliat they had reason to suspect his sincerity , not that 
in fa« he had played a feigned part from tlie beginning, but his zeal 
for popery having given way to the seductions of a vohiptuous and 
indolent life, he had leisure, with the good sense he natuiaily possessed, 
to form a better estimate of hia resources and of the opposition he 
must encounter Meanwhile the cigerness of lus ministers had 
plunged the nation into war with HoU mtl , and Louis, haiing att lined 
his principal end, ecased to trouble the king on the subject ot rchgion 
He reeeived 1 irge sums from i ranee during the lJutcIi war (D ilrjm 
pie’s Letters, S4, &.c ) 

ibis memorable' transaction explnns and justifies the strenuous 
opposition made m parliament to the king and duke of Yoik, and may 
be icckoned the first act of a drama vliieh ended in the revolution 
It IS true tint the precise terms of this treaty were not authentically 
known , but there can bo bo no doubt th it those v ho, from this time, 
displayed an insuperable jealousy of one brother, and a detenmred 
enmity to the other, had proofs enough for mor d conviction of their 
deep conspiracy with Fiance against religion and liberty 'Ibis sus- 
picion IS implied in all the conduct of that parbamcntai-y opposition, 
and IS the apology of mucii that seems violence iiid fiction, especially 
in the business of the popish plot and the bill of exclusion it is of 
importance liso to observe that Janies If was not misled and belriyed 
by false or foolish counsellors as some' would suggest, m his endeavour 
to subvert the laws, but acted on a plan, long since concerted, and m 
w’liieh he had t iken a pnnciplt sli ire 

It must be admitted tint ncithei m the ircaty itself nor m the few 
letters which have been published by Dairy mple,do we dntl any explicit 
declaration, either that the catholic religion w is to bcest iblislicd as the 
national chinch, or arbitrary power mirodiiecd m Fnghnd But tliere 
aie not w anting strong presumptions of tins design 1 he king speaks, 
in a letter to lus sister, of finding meins to put thepiopnctorsof ciiurch 
ands outof iimrehcnsion (D ilrvmple, 23 ) He uses the expression, 

rctablir ia religion catiioliqiio which though not quite unenuivoeal, 
seems to convey more than a bare toleration 01 a person d prolession 
by the sovereign ^ He tallvs ol a negotiation with the court of Rome 
to obtain tlic permission of having mass m the v uig.ir tongue and com- 
miimon in both kinds, as terms that would icndei his conversion amec- 

that not only his conscience, but the confusion lie saw cv'ery' day 


no 
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increasing in his kingdom, to the diminution of his authority, impelled 
him to declare himself a cathohc , which, besides the spiritual advan- 
tage, he believed to be the only means of restoring the monarchy. 
These passages, as well as the precautions taken in expectation of a 
vigorous resistance from a part of the nation, appear to intimate a 
formal re-estabhshment of the catholic church , a measure connected, 
in the king’s apprehension, if not strictly with arbitrary power, yet with 
a very matenaJ enhancement of his prerogative. For the profession of 
an obnoxious faith by the king, as an insulated person, would, instead 
of strengthening his authority, prove the greatest obstacle to it , as, in 
the next reign, turned out to be the case Charles, however, and the 
duke of York deceived themselves into a confidence that the transition 
could be effected with no extraordinary difficulty The king knew the 
prevailing laxity of religious principles in many about his court, and 
thought he had reason to rely on others as secretly cathohc Sunder- 
land IS mentioned as a young man of talent, inclined to adopt that 
religion. (P 8i ) Even the eail of Orrery is spoken of as a catholic 
in his heal t (P 33 ) The duke, who conversed more among divines, 
was led to hope, from the strange language of the high-church pai ty, 
that they might readily be persuaded to make what seemed no long 
step, and come into easy terms of union ^ It was the constant policy 
of the Romish pnests to extenuate the differences between the two 
churches, and to throw the mam odium of the schism on the Calvin- 
istic sects The Anglicans, in their abhorrence of protestant noncon- 
formists, played into the hands of the common enemy 

The court, however, entertained great hopes from the depressed 
condition of the dissenters, whom it was intended to bribe with that 
toleration under a catholic regimen, which they could so little expect 
from the church of England Hence the duke of York was always 
strenuous against schemes of comprehension, which would invigorate 
the protestant interest and promote conciliation With the opposite 
view of rendering a union among protestants impracticable, the rigorous 
episcopalians were encouraged underhand to prosecute the noncon- 
formists (Ibid ) The duke of York took pains to assure Owen, an 
eminent divine of the independent persuasion, that he looked on all 
persecution as an unchristian thing, and altogethei against his con- 
science (Macpherson’s Extracts, p 51 ) Yet the court promoted a 
renewal of the temporary act, passed in 1664 against conventicles, 
which was reinforced by the addition of an extraordinary proviso, 
“That all clauses in the act should be construed most largely and 
beneficially for suppressing conventicles, and for the justification and 
encouragement of all persons to be employed in the execution thereof”* 
Wilkins, the most honest of the bishops, opposed this act in the house 
of lords, notwithstanding the king’s personal request that he would be 
silent (Burnet, p 272 ) Sheldon and others, who, like him, disgraced 
the church of England by their unprincipled policy or their passions, 

> “The generality of the church of England men was not at that tune very averse to the 
catholic rehgion , many that went under that name had their religion to choose, and went to 
church for company’s sake ” Life of James p ^43 

* 33 Car II c. I Kennct, p 306 The zeal ui the commons against popery tended to 
aggravate this persecution of the dissenters They had been led by some rascally clergymen 
to Deheve the absurdity that there was a good understanding between the two panic*. 
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enables US to ive. In no long course of time the persecution 
was relaxed the impnsoned ministers set at liberty, some of the leading 
dSenters received^ pensions, and the km^s declaration of a general 
indulgence held forth an asylum from the law under the banner of 
mSive (Baxter, 87) Though this is said to have proceeded 
from Ae advice of Shaftesbury, who had no concern m the orignml 
secret treaty with France, it was completely in the spirit of that com- 
pact, and must have been acceptable to the king 
But the factious, fanatical, republican party (such were the usual 
epithets of the court at the time, such have ever since been applied by 
the advocates or apologists of the Stuarts,) had gradually led away by 
their delusions that parliament of cavaliers , or, in other words, the 
glanng vices of the king, and the manifestation of designs against 
religion and liberty, had dispossessed them of a confiding loyalty, which, 
though highly dangerous from its excess, had always been rather ardent 
than servile The sessions had been short, and the intervals of repeated 
prorogations much longer than usual , a pohcy not well calculated for 
that age, where the growing discontents and suspicions of the people 
acquired strength by the stoppage of the regular channel of complaint, 
^et the house of commons, during this period, though unmanageable 
on the one point of toleration, had displayed no want of confidence in 
the king nor any animosity towaids his administration , notwithstand- 
ing the flagrant abuses in the expenditure, which t'ie parliamentary 
commission of public accounts had brought to light, ai i the outrageous 
assault on sir John Coventry, a crime perpetrated by persons 
employed by the court, and probably by the king's direct order ^ 

The war with Holland at the beginning of 1672, so repugnant to 
English interests, so unwarranted by any provocation, so infamously 
piratical m its commencement, so ominous of further schemes stiU 

• Baxter, p 74 86 Kennet, p 311 See an infamous letter of Sheldon, wntten at this 
tune, to the oishops of his province, urging them to persecute the nonconformists Hams’s 
Life of Charles II , p 106 Proofs also are given by this author of the manner m which some, 
such as Lamplugh and Ward, responded to their primate’s wishes 
Sheldon founa a panegyrist quite worthy of him in his chaplain Parter, aftenvards bishop of 
Oxford This noteable person has left a Latin history of his own timoy wherein he largely 
TOiumemoratw the archbishop’s zeal m molesting the dissenters, anippmses him for defeating 
the scheme of comprehension P 25 I observe, that the late excellent editor of Burnet has 
endeavoured to slide in a word for the pnimte, (note onvol 1 p 243 ) on the authority of that 
history by bishop Parker, and of Sheldon s Life m the Biographia Britannica It is lament 
able to rest on such proof^ I should certainly not have expected that in Magdalen College, 
ml places, the name of Parker would have been held m honour and as to the Biographia, 
laudatory as it is of pnmato m general, (saveTillotson, whom it depreciates,) I find on referl 
wee, toat Its praise of Sheldon s vutues is grounded on the authority of his epitaph m Croydon 
'1 Sheldon was bom and bred to be archbishop of 

^cthin 7 else'“ ' Sutton must have been inTended^for 

assert^ by Burnet, and seems to be acknowledged by the duke of York The 
ofCoventS^°miurv° *^,®l"** brought into the commons m consequence 

the membere succeeded, that, instead of a partial measure of protection for 

w?r^m^mke^a ref«e\ri?“^^^^ onginally designed, (which seemed, f suppose, t' 
makuiff It a capital felonv^t^fti^ transaction ) it was turned into a general act, 
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moie dark and dangerous, finally opened the eyes of all men of integnty- 
It was accompanied by the shutting up of the exchequer, an avowed 
bankruptcy at the moment of beginning an expensive war,' and by the 
declaration of indulgence, or suspension of all penal laws in religion , 
an assertion of prerogative which seemed without limit These ex- 
orbitances weie the more scandalous, that tliey happened during a very 
long prorogation Hence tlie court so lost the confidence of the house 
of commons, that with all the lavish corruption of the following penod, 
it could never regain a secure majonty on any impoi tant question The 
superiority of what was called the country party is referred to the session 
of February, 1673, in which they compelled the king to recall his pro- 
clamation suspending the penal laws, and raised a barner against the 
encroachments of popery in the test act 

The king's declaration of indulgence had been projected by Shaftes- 
bmy, in older to conciliate or lull to sleep the protestant dissenters It 
redounded m its immediate effect chiefly to their benefit , the catholics 
already enjoying a connivance at the pnvate exercise of their religion, 
and the declaration expressly refusing them public places of worship 
The plan i\ as most laudable in itself, could we separate the motives 
which prompted it, and the means by which it was pretended to be 
made effectual But m the declaiation the king says, “ We think our- 
selves obliged to make use of that supieme power in ecclesiastical 
matters which is not only inherent in us, but hath been declared and 
recognised to be so by several statutes and acts of parliament ” “ We 
do,” he says, not long afterwards, “ declare our will and pleasure to be, 
that the execution of all and all manner of penal laws m matters eccle- 
siastical, against whatsoever sort of nonconformists or 1 ecusants, be 
immediately suspended, and they are hereby suspended ” He mentions 
his intention to license a certain number of places for the religious 
worship of nonconforming protestants (Park Hist 515 Kennet, 330 ) 

It was generally understood to be an ancient prerogative of the 
crovn to dispense with penal statutes in favour of particular peisons, 
and under certain lestiictions It was undeniable, that the king 
might, by what is called a “ noli prosequi,” stop any criminal piosecu- 
tion commenced in his courts, though not an action for the recovery 
of a pecuniary penalty, winch, by many statutes, was given to the 
common infonner He might of course set at liberty, by means of a 
pardon, an> peison imprisoned, whether upon conviction or by a 
magistrate’s warrant Thus the operation of penal statutes in religion 
might, m a great measure, be lendered ineffectual, by an exercise of 
undisputed prerogatives , and thus, m fact, the catliolics had been 
enabled, since the accession of the house of Stuart, to withstand the 
crushing severity of the laws But a pretension, in explicit terms, to 
suspend a body of statutes, a command to magistrates not to put them 

1 The Kinc promised the hankers interest at si\ per cent , instead of the money due to them 
from the exchequer but this was never paid till the lattcrpart of William's reign It may be 
considered as the beginning of our national debt It seems to have been intended to follow 
the shutung up of the exchequer with a still more unwarrantable stretch of power, by granting 
an injunction to the creditors, who were suing the bankers at law According to North (Exa- 
nicn p 38 47 ), lord keeper Bndginan resigned the great seal rather than comply ivith this 
and Shaftesbury himself, who succeeded him, did not venture, if I understand the passage 
rightly, to grant an absolute injunction The promise of interest for their money seems to have 
been given instead of this more illegal and violent remedy 
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m execution, arrogated a sort of absolute power, which no benefits of 

the indul<^ence itself, had they even been less insidiously offered could 
Lice aTover ^ c^ pnvdeges to endure 

the affected distinction of temporal and Jf bein^r 

evident that the king’s supremacy was as 
bounded by the legislature in one as in the other, and that 
in the statute book might be repealed by a smular proclamation The 
house of commons vLted that the king’s prerogative, in matters 
ecclesiastical, does not extend to repeal acts of parliament and 
addressed the king to recall his declaration. Whether from a desire 
to protect the nonconformists in a toleration even illegally obtained, or 
from the influence of Buckingham among some of the leaders ot 
opposition, It appears from the debates that many of those, who had 
been m general most active against the court, resisted this vote, which 
was earned by i68 to Ii6 The king, in his answer to this address 
lamented that the house should question his ecclesiastical power, 
which had never been done before. This brought on a fresh rebuke , 
and, m a second address, they positively deny the king’s nght to 
suspend any law “ The legislative power,” they say, “ has always 
been acknowledged to reside m the king and two houses of paihament ” 
The king, m a speech to the house of lords, complained much of the 
opposition made by the commons , and found a majority disposed to 
support him, though both nouses concurred in an address against the 
growth of popery At length, against the advice of the bolder part of 
his council, but certainly with a just sense of what he most valued, his 
ease of mind, Charles gave w'ay to the public voice, and wthdrew his 
declaration.* 

There was indeed a hne of policy indicated at this time, which 
though intolerable to the bigotry and passion of the house, would best 
have foiled the schemes of the ministry , a legislative repeal of all the 
penal statutes both against the catholic and the protestant dissenter, as 
far as regarded the exercise of their religion. It must be evident to 
any impartial man that the unrelenting harshness of parliament, from 
w horn no abatement, even in the sanguinary laws against the priests of 
the Romish church had been obtained, had naturally and almost 
irresistibly dnven the members of that persuasion into the camp of 
prerogative, and even furnished a prete.xt for that continual intrigue 
and conspiracy, which was carried on m the court of Charles II , as it 
had been in that of his father A genuine toleration would have put an 
end to much of this , but in the circumstances of that age, it could not 
have been safely granted without an exclusion from those public 

presbyterua pany do not appear to have supported the declaration, 
« ^ ^ ** Waller, Seymour, sir Robert Howard m its favour Baxter. 

‘■>V‘ded m opmion as to the propriety of availing themselves of 
«tend:^,r I’.F- ^ Pepys, some years before, that he feared some would try for 

thmoS^na Ti Diary, Jan 31 1668 Pari Hist 546 561 Father Orlears s.ys, 

of the miin I some others, advised the king to comply the duke and the rest 

Shaft^bury, wh^ had be^en t^ fi^t m“cr of the 
ani a force on fMt enoueh bemg a parly for the kmgamong the commons, 

posed, and prcv^ed on j ^ suspected that the women inter 

short found proTOlrcd^thit?^v •“5 d=claraUon Upon this, Shaftesbury tur-ei 

about issuma wnisui ^e rcccs^ Sf at his giving up the pemt 
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msts, which were to be conferred by a sovereign in whom no trust 
iould be reposed 

The act of supremacy, in the first year of Elizabeth, had imposed on 
all, accepting temporal as well as ecclesiastical offices, an oath denying 
the spiritual jurisdiction of the pope But though the refusal of this, 
oath, when tendered, incurred vanous penalties, yet it does not appear 
that any were attached to its neglect, or that the oath was a previous 
quahfication for the enjoyment of office, as it was made by a subsequent 
act of the same reign for sitting m the house of commons It was 
found also by experience that persons attached to the Roman doctrine 
sometimes made use of strained constructions to reconcile the oath of 
supremacy to their faith Nor could that test be offered to peers, who 
weie excepted by a special provision For these several reasons a 
more effectual security against popish counsellors, at least in notorious 
power, was created by the famous test act of 1673, which renders the 
reception of the sacrament according to the rites of the church of 
England, and a declaration renouncing the doctrine of transubstan- 
tiation, preliminary conditions without which no temporal office of trust 
can be enjoyed (25 Car II c 2 Burnet, p 490) In this fundamental 
article of faith, no compromise or equivocation would be admitted by 
any member of the church of Rome. And as the obligation extended 
to the highest ranks, this reached the end for which it was immediately 
designed , compelling, not only the lord-treasurer Clifford, the boldest 
and most dangerous of that party, to retire from public business, 
but the duke of York himself, whose desertion of the protestant 
church was hitherto not absolutely undisguised, to quit the post of lord 
admiral '■ 

It is evident that a test might have oeen framed to exclude the 
Roman catholic as effectually as the present, without bearing hke this 
on the piotestant nonconformist But, though the preamble of the 
bill, and the whole history of the transaction, show that the mam 
object was a safeguard against popery, it is probable that a majority of 
both houses liked it the better for this secondary effect of shutting out 
the presbyterians still more than had been done by previous statutes of 
this reign. There took place however a remarkable coalition between 
the two parties , and many who had always acted as high-church men 
and cavaliers, sensible at last of the policy of their common adversanes, 
renounced a good deal o*" the intolerance and bigotry that had 
characterised the present parliament The dissenters, with much 
prudence or laudable disinterestedness, gave their support to the test 
act In return, a bill was brought in, and, after some debate, passed 
to the lords, repealing, m a considerable degree, the persecuting law s 
against their worship “ The upper house, perhaps msidiously, returned 

* The test act began in a resolution, Feb 28 1673, that all who refuse to take the oaths and 
receive the sacrament, according to the ntes of the Church of England, shall be incapable o 
all public employments Pari Hist 556 Thecourt party endeavoured tooppose thedeclaratioi 
igainst transubstanuation bnt of course in vain Id 561 522 

TTie king had pressed his brother to leceivc the sacrament, m order to avoid suspiaon whicl 
he ab:,olutely refused and this led ne says, to the test Life of James, p 483 But he 
religion was long pretty well known, though he did not cease to conform till 1672 

* Pari Hist. S3&-585 rhe.se debates are copied from those published by Anchitel Grey 
member of the commons for thirty years but his notes, though collectively most valuable 
arc someumes so bnef and ill expressed, that it is hiidly posf ’■fe to make out their meamni 
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,t with amendments moie favourable to the dissenters, and insisted 
uoon them after a conference ‘ A sudden prorogation very soon put 
an end to this bill, which was as unacceptable to the court as it was to 
the zealots of the church of England It had been intended to follow 
It up by another, excluding all who should not conform to the established 
church from serving in the house of commons ■* 

It may appear remarkable that, as if content with these provisions, 
the victorious country party did not remonstrate against the shutting 
up of the exchequer, nor even wage any direct war against the king's 
advisers They voted, on the contiary, a laige supply, which, as they 
did not choose exphctly to recognise the Dutch war, was expressed to 
be granted for the king’s extiaordinary occasions (Kennet, p 318) 
This moderation, which ought at least to rescue them from the charges 
of faction and violence, has been censured by some as servile and 
corrupt , and would really incur censure, if they had not attained the 
great object of breaking the court measures by other means But the 
test act, and their steady protestation against the suspending preroga- 
tive, crushed the projects and dispersed the members of the cabal 
The king had no longer any minister on whom he could rely, and, 
with his indolent temper, seems from this time, if not to have abandoned 
all hope of declaring his change of religion, yet to have seen both that 
and his other favourite projects postponed with much reluctance 
From a real predilection, from the prospect of gain, and partly, no 
doubt, from some distant views of arbitrary poryer and a catholic 
establishment, he persevered a long time in clinging secretly to the 
interests of France but his active co-operation in the schemes of 1669 
was at an end In the next session of October, 1673, the commons 
drove Buckingham from the king’s councils , they intimidated Arling- 
ton into a change of policy , and though they did not succeed in 
removing the duke of Lauderdale, compelled him to confine himself 
chiefly to the affairs of Scotland * 


CHAPTER XII 

EciH of Dauby's A.diiiiiiist) atiou — Opposition tn tJis Couiuious — 
Pjequently conupt-Character of Lo, cl Dauby— Conueuo.i of the 
popular Party with France— Its Motives pn both Sides— DoMt as 

tbu. bill for 

who pro^sedVUmt thnonconfnr?^^^ arcl.buhop Sheldon, 

“"'T/£ P t °3 o 7 'th “^nsbuof, 

introduced, re^enn^^n'OTnfbri^'ts^'in^^n7l™"'r should be 

was lost by 163 to lof but it jating in the house of commons This 

purpose 10 Mar 1673 °lvcd, tliat a distinct bill should be brought in for that 

*Cora Joum.aoian 1674 Pari Hu.t 608 635 649 Burnet 
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to their Acceptance of Money — Secret Treaties of the King with 
Fiance— Fall of Danby—His Impeachment — Questions arising on 
it— His Commitment to the Tower — Pardon pleaded in Bar — Votes 
of Bishops — Abatement of Impeachments by Dissolution — Popish 
Plot — Colemaiis Letteis — Godfrey’s Death — Injustice of Judges 'on 
the Trials — Pai liament dissolved — Exclusion of Duke of York 
poposed — Schemes of Shaftesbioy and Monmouth — Unsteadiness oj 
the King — Expedients to avoid the Exclusion — Names of Whg and 
Tory — New Council formed by 6 tr William Temple — Long Proro- 
gation of Pail lament — Petitions and Addresses — Violence of the 
Commons — Oxford Pai liament — Impeachment of Commoners for 
Tieason constitutional — Fitzharris impeached— Pi oceedings against 
Shaftesbury and his Colleagues — Triumph of the Court — Forfeiture 
of Charter of London — And of other Places — Piojects of Lora 
Russell and Sidney — Their Trials — High Toiy Principles of the 
Clergy — Passive Obedience — Some contend for absolute Power — 
Filmer — Sir George Mackenzie — Decree of Univeisityof Oxfotd— 
Connexnon with Louts broken off— King’s Death — pp 562-610 

The penod of lord Danb/s administration, from 1673 to 1678, was 
full of chicanery and dissimulation on the king's side, of increasing 
suspiciousness on that of the commons Forced by the voice of 
parliament, and the bad success of his arms, into peace with Holland, 
Charles struggled hard against a co-operation with her m the great 
confederacy of Spain and the empire to resist the encroachments of 
France on the Netherlands Such was m that age the strength of the 
barrier fortresses, and so heroic the resistance of the prince of Orange, 
that notwithstanding the extreme weakness of Spam, there was no 
moment in that war, when the sincere and strenuous intervention of 
England would not have compelled Louis XIV to accept the terms of 
the treaty of Aix la Chapelle It was the treacherous attachment of 
Charles II to French mterests that brought the long congress of 
Nimeguen to an unfortunate termination , and by surrendering so 
many towns of Flanders as laid the rest open to future aggression, 
gave rise to the tedious struggles of two more wars (Sir William 
Temple’s Memoirs ) 

In the behaviour of the house of commons during this period, 
previously at least to the session ot 1678, there seems nothing which 
can incur much reprehension from those who reflect on the king's 
character and intentions , unless it be rather that they granted 
supplies too largely, and did not sufficiently provide against the penis of 
the time But the house of lords contained unfortunately an invincible 
majonty for the court, ready to frustrate any legislative secunty for 

E ublic hberty Thus the habeas corpus act, mst sent up to that 
ouse in 1674, was lost there in several successive sessions The 
commons therefore testified their sense of pubhc grievances, and kept 
alive an alarm in the nation by resolutions and addresses, which a 
phlegmatic reader is sometimes too apt to consider as factious or 
unnecessary If they seem to have dwelt more, in some of these, on 
the dangers of religion, and less on those of hberty, than we may thmk 
reasonable, it is to be remembered that the fear of popery has always 
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hppn the surest strini? to touch for ciffect on the people , and that the 
Sri cSur'SLt that religion was all covertly directed agarns 
fhe duke of York the most dangerous enemy of every part of our 
constitution The real vice of this parliament was not intemperance, 
but corruption Clifford, and still more Danby, were masters in an 
art practised by ministers from the time of James I , and which indeed 
can^ never be unknown where there exists a court and a popul^ 
assembly, that of turning to tlieir use tlie weapons of mercenaty 
eloquent by office, or blunting their edge by bribei^^ 
had been once prominent 111 opposition, as sir Robert Howard and sir 
Richard Temple, became placemen, some, like Garraway and sir 
Thomas Lee, while they continued to lead the country party, took 
money from the court for softening particular votes , ® man> , as seems 
to have been the case with Reresby, were won by promises, and the 
pretended fnendship of men in power* On two great classes of 
questions, France and popery, the commons broke away from aU 
management , nor was Danby unwilling to let his master see their 
mdocihty on these subjects But, m general, till the year 167S, by 
dint of the means before mentioned, and partly no doubt through the 
honest conviction of man} that the king was not likely to employ any 
minister more favourable to the protestant religion and liberties of 
Europe, he kept his ground without an> insuperable opposition from 
parliament ‘ 

The earl of Danby had \irtues as an English minister, which serve 
to extenuate some great errors and an entire want of scrupulousness m 
his conduct- Zealous against the church of Rome and the aggrandize- 
ment of France, he counteracted, while he seemed to yield to, the 

1 Bumet says, that Dauby bnbcJ tho less important members, iiislcaJ of the leaders, 
which did not answer so well But he seems to have been liberal to all The parlniment has 
mntd the name of the pensioned In that of 1G79, sir Stephen Tox was called upon to pro- 
duce an account of the monies i>aid to man} of thvir predecessors i'hose who belonged to 
the new parliament endeavoured to defend them,cKcs, and give reasons fur their (lensions 
but I observe no one says he did not always vote with the court Pari Hist 1137 North 
admits that great clamour was excited by this discovery and well it might See also Dal 
rymple’s Letters, 11 9a 

* liumet cliargcs these two leaders of opposition with being Imbed by the court to draw the 
house into granting an crormous supply, as the consideration of passing the test act and 
see Pepys, Oct 6 1666 Sir Rob Howard and sir Ricli Icmplc were said to hare gone over 
to the court, in 1670, through similar inducements Ralph. Roger North (Cxamen, p ^sG ) 
gives an account of the maiircr in which men were bought off from the opposmon, though it 
was sometimes advisable to let them noiminlly continue in it and mentions Lee, Gmraway, 
and Mercs, all scry active ptrioLs, if wc intsi to the parliamentary debates But, after all, 
nnthcr Burnet nor Roger North arc wholly to be relied on as to parucular instances though 
the general fact of an extensive corruplion be indisputable 

> Ihis cunning, self mlercstcd man, who had been introduced to the house by lord Russell 
ana loril Cavendish, and was connected with the country iiatiy, tells us that Danby sent for 
m I eb \6jj and assured him that the lealousies of iluat p-irty were wholly without foun 
dation that to his certain knowledge, the kini. meant no other than to preserve the rcbgiou 
jmd government by law established that if the government was m any danger, it was from 
those who pretended such i mighty zeal for it. On finding him well disposed, Danby took his 
king, who assured him oHiis regard for the coiuututioii, and fvas nglit 
loyally believed Reresby s Mem p 30 What a picture of a innnstcr and his knave dupes 
and tumiJ !’ ^ cup, bewitched men. 

S?enl once t .m" 'A If *«<=" oihirwiso sober heard 

then b^hakour^ r them run mad But when those things were laid asido 

r-n ‘ was with a becoming modesty ” P 243 Whenever the court 

36 -fr 
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prepossessions of his master If the policy of England before the 
peace of Nimeguen was mischievous and dis^ceful, it would evidently 
have been far more so, had the lung and duke of York been abetted by 
this minister in their fatal predilection for France We owe to Danb/s 
influence, it must ever be remembered, the marriage of princess Mary 
to the pnnce of Orange, the seed of the revolution and the act of 
settlement — a courageous and disinterested counsel, which ought not 
to have proved the source of his greatest mtsfoi tunes * JBut we cannot 
pretend to say that he was altogether as sound a friend to the con- 
stitution of his country, as to her national dignity and interests I do 
not mean that he wished to render the king absolute But a minister 
harassed and attacked m parliament is tempted to desire the means of 
crushing his opponents, 01 at least of augmenting his own sway The 
mischievous bill that passed the house of lords m 1675, imposing as a 
test to be taken by both houses of parliament, as well as all holding 
beneficed offices, a declaration that resistance to persons commissioned 
by the king was in all cases unlawful, and that they would never 
attempt any alteration m the go%emment m church or state, was 
promoted by Danby, though it might possibly onginate with others ’ 
It wasapparentlymeant as a bone of contention among the conn try party, 
m which the presbytenans and old parliamentanans were associated 
with discontented cavaliers Besides the mischief of weakening this 
party, which indeed the minister could not fairly be expected to feel, 
nothing could have been devised more unconstitutional, or more 
advantageous to the court's projects of arbitrary power 
It IS certainly possible that a minister who, aware of the dangerous 
intentions of his sovereign or his colleagues, remains m the cabinet to 
thwart and countermine them, may serve the public moie effectually 
than by retiring from office , but he will scarcely succeed m avoiding 
some material sacrifices of integrity, and still less of reputatiom 


1 The hing according to James hinrself, readily consented to the marriage of the pnneess, 
when It was first suggested m 1675 the difliculty was with licr father He gave at last a 
reluctant consent and the offer was made by lords ArUngton and Ossory to the pnnce of 
Orange who received it coolly Life of James, 501 When he came over to England in Oct 
1677, with the intention of edecting the match, the hmg and duke wished to defer it till the 
conclusion of the treaty then m negotiation at Nimeguen but “ the obstinacy of the pnnce, 
with the assistance of the treasurer, who from that time entered into the measures and mtercsts 
of the^imce, prevailed upon the fleMbthty of the king to let the marriage be first agreed and 

* Kennct, p 332. North’s Examen, p 61 Burnet. This test ivas covertly meant against 
the Ronusa party, as well as more openly against the dissenters Life of James, p 499. 
Oanby set himself up as the patron of the church party and old cavaliers against the two oppo- 
smgrehgions , trustiDg that they were strongeria the house of commons But the timeswere 
so changed that the same men had no longer the same pnnciples and the house would listen 
to no measures against nonconformists He propitiated, however, Chambeth Moloch and his 
suffragan imps, by renewing the persecution under the existmg laws, which had been relaxed 
by the cabal ministry Baxter, 156 173 Kcniiet, 331 Neal, 6g8 Somers Tracts, vii 336 

Meanwhile schemes of comprehension were sometimes on foot and the prelates affected to 
be desirous of bnngmg about an union but Morlcyand Sheldon frustrated themalL Baxter, 
156 Kennet, 326 Parker, 25 The bishops, however, were not uniformly intolerant Croft, 
bishop of Hereford, published about 1675, a tract that made some noise, entitled the Naked 
Truth, for the purpose of moderating differences It is not wntten twth extraordinary abihty , 
but IS very candid and well designed, though conceding so much as to scandalize lus brethren 
Somers Tracts, vu 268 Biog Bnt art Croft where the book is extravagantly overpraised 
Croft was one of the few bishops, who, being then very old, advised his clergy to read James 
II 's declaraticn of mdulgence m 1687 thmkmg, I suppose, though in those arcumsiances 
erroneously, that toleration was so good a thing, it was better to have it irregularly th-m not 
atall 
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Danby, the ostensible adinset of Charles 11 , tool: on tas'lf 'he just 
nriiiim of tliat hollow and suspicious policy which appeared to the 
wora We know indeed that he was concerned, against his o^lm 
mdement in the king’s secret receipt of money from France, the pnee 
if nSit?, both m 1676 and in 1678, the latter to his own rum 
Could the opposition, though not so well apprized of these transactions 
as we are, b^e censured for giving little credit to his assurances of zeal 
aamnst that power, w-hich, tliough sincere in him, ivcre so Iitde in 
umson witli the disposition of the court ? Had they no cause to dread 
that the great army suddenly raised m 1677, on pretence of beinj, 
emplojed against France, might be turned to some w'orsc purposes 

more congenial to the kin^s temper j* ^ 1 

This invincible distrust of the coui t is tlie best apology for that which 
has given nse to so much censure, the secret connexions formed by 
the leaders of opposition with Louis XIV , through his ambassadors 
Banllonand Rouvigny, about the spring of 1678-’ Ihey well knew 
that the king’s designs against their liberties had been planned in 
concert with France, and could hardly be rendered effectual without 
her aid m money, if not m arms* If they could draw over this 
dangerous ally from his side, and convince the king of France 
that It was not his interest to crush their power, they would at leasf 

1 Omles received s«> «ovvns for the long prorajation of parliament, from Nov i6;s to 
Feb 1677 In the bcgiiinins of the year 1676, the Uso hingi timnd themselves by a formal 
treaty (to winch Danby and Lauderdale, but not CovuiWry or Willi vinson, were pnvy,) not to 
enter on any ueaues but by mutual consent , and Charles promised, m cousideration of a pen* 
sion, to prorogue or dissolve nirlnment, if they should attempt to force such treaties upon mm 
Dairyraple, p 99 Danby tried to break, this off, but did not hesitate to press the brcnthcabi 
net for tne money, and aoo.ooof vvas paid The prmcc of Orange came aftenvardi through 
Rouvigny to a knowledge of tins secret treaty 1 * ity 
* Tins anuy consisted of belvv een tiv enty and thirty thousand men as fine troops as could be 
seen ^Life of James, p sta ) an alarming sight to those who denied llic lawfulness of any 
standing army It is impossible to doubt, from Banllon’s correspondence ui Dairy niplc, that 
the king and duke looked to this force as the means of consolidating the royal authonty T his 
was suspected at home, -and very jastly " Many well meaning men, says Rercsby, “ began 
to fear the army now raised was ralhcr intended to awe our own kingdom tlian to war against 
France, as Itad at first been suggested ’’ P 63 a\nd 111 a former passage, p 57 , he positively 
attributes the opposition to the t rcncli war, in 1678,10 ‘a jealousy that the king indeed intended 
to raise an army, but never designed to go on vviUiUic war , and to say the truth, some of the 
king’s own parly were not very sure of the contrary ' 

» Dairyraple, p lan Ihc immediate cause of those intrigues was the indignation of Louts 
at the princess Marys marnage lint event, which as wc know from James himself, was 
very suddenly brought about, took the king of trance by surprise Charles apologised for it 
to Barillon, by saying, “ I am the only one of my party, except my brother ” (P 135 ) This, 
111 fact, was the secret of liis apparent rehmiuuhincnt of 1 rcnch mteresu at different tunes m 
the latter years of his reign , he found it hard to I ick consiamly against the pneks, and could 
employ no nunisler who went cordially along with his prciliicciions IIo seems too at times, 
as well as the liukc of york, to have been senously provoked at the unceasing cncroachnicuts 
01 trance, which exposed him to so much vexation at Rome 

..'““S'*!'?," "’“'‘•“‘■Js Russell and Hollis began m Mar 1678, though some of the 
OMosiUon had been making ad>^ccs to Danllou m Ulc preceding Nov p 120 iix See also 
Copies and Extracts of some Letters written to and from the carl of Danby, "published m 
Montugu suspcctcd ibc mtngues of Banllon and the mission or 
Da;ibyo?\^ pp^^st ^ . andiJirmed 

V<=nch ambassador who preceded Banllon, had been engaged through great 
rV of the year ,677 m a Ireatv with rhirlrs fnr ,h,. prorogation or dissofflioii of narfiai^t 


patvt 



mmrLaee timt mZnT.nr ^ I'l^ r'tpP'-'* *“ resentment of the princess Mary’s 

\ wiiicli had been already prorogued till April, was suddeiilv ic 

Dalrymple, p. 1 n li appears ll.at'^Courun had emMoyed F rench moimv 
to bnbe members of tie commons m .677. with the knowledge of cftX Ls.gwnr^ ^ 
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frustrate the suspected conspiracy, and secure the disbanding of the 
army , though at a great sacrifice of the continental pohcy which they 
had long maintained, and Avhich was truly important to our honour 
and safety Yet there must be degrees in rhe scale of public utility , 
and if the liberties of the people were really endangered by domestic 
treachery, it was ndiculous to think of saving Tournay and Valenciennes 
at the expense of all that was dearest at home. This is plainly the 
secret of that unaccountable, as it then seemed, and factious opposition, 
m the year 1678 , which cannot be deemed to have served the ends of 
France, and thwarted the endeavours of lord Danby and sir William 
Temple to uige on the uncertain and half-reluctant temper of the king 
into a decided course of pohcy ' Louis, in fact, had no desire to see 
the king of England absolute over his people, unless it could be done 
so much by his own help as to render himself the real master of both 
In the estimate of kings, or of such kings as Louis XIV , all limitations 
of sovereignty, all co-ordinate authority of estates and parliaments, 
are not only derogatory to the royal dignity, but injurious to the state. 
Itself, of which tliey distract the council and enervate the force Great 
armies, prompt obedience, unhmited power over the national resources, 
secrecy in council, rapidity in execution, belong to an energetic and 
enlightened despotism we should greatly err in supposing that Louis 
XIV was led to concur in projects of subverting our constitution from 
any jealousy of its contributing to our prospeiity He saw, on the 
contrary, in the pei'petual jamng of the kings ard parliament, a source 
of feebleness and vacillation in foreign affairs, and a field for intngue 
and conuption It was certainly far from his design to see a republic, 
either in name or effect, established m England , but an imanimous 
loyalty, a spontaneous submission to the court, was as little consonant 
to his interests , and especially if accompanied with a willing return of 
the majonty to the catholic religion, would have put an end to his 
influence over the king, and still more certainly over the duke of York.^ 

reason, that Spain and the emperor were distributing mon^ on the other side In the course 
of this negotiation, he assured Charles that the king of rrance was alMa>s ready to employ 
all his forces for the confinnation and augmentation of the royal authority m England, so that 
he should always be master of his subjects, and not depend upon them 

t See what lemple says of this, p 460 the king raised 20,000 men in the spring of 1678 
and seemed ready to go into the war , but all was spoiled by a \ote, on Clarges’s motion, that 
no money should be mamted till satisfaction should be made as to religion This irritated the 
king so much that hedetermmed to take themoney which France offered hum and heaftenvards 
almost compelled the Dutch to sign the treaty so much against the prince of Orange’s 
mchnations, that he has often been charged, though unjustly, with basmg fought the battle 
of St Denis after he knew that the peace was concluded Danby also, m his vmdication 
(published m 1679, and agam in 1710 sec State Trials, 11 634 ), lays the blame of discouraging 
the kmg from embarkmg m the war on this vote of the commons And the author of the Life 
of James II says veiy truly, that the house “were in reality more jealous of the king's power 
than of the power of France fornotuithstanding all their former warm addresses forhindenng 
the growth of the power of France, when the king had no army, now that he had one, they 
passed a vote to have it immediately disbanded and the factious party, which was then 
prevalent among them, made it their only business to be nd of the duke, to pull doivn the 
ministers, and to weaken the crown ’ P sta 

In defence of the commons it is to be urged, that, if they had any strong suspicion of the 
king’s pnvate intngues ivith France for some years past, as mall hkelihood they had, common 
prudence would teach them to distrust his pretended desire for war with her , and it is, m fact, 
most probable, that his real object was to be master of a considerable army 
* The memorial of Blanchard to the prmce of Orange, quoted by Dalrymple, p 201 , con 
tains these words “ Le roi auroit dtd bien fachd qu il cut ete absolu dans ses etats 1 un de ses 
plus constants maAimes depuis son retablissement ayantdte, de le diviser d avec son parlement, 
ct de se scrvir tantOt de I’un, tanmt de I'autre, toujours par argent pour parsenird ses fins ” 
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H. had long been sens, bla <>f 

aSn?M 0 n wuh the disappointed commonwealth’s 
£ courage"^ yet fresh and unsubdued, and m the ^var of 
£ve^nelrly exciting insurrections both in England and Ireland 
T^se Schemes of course were suspended as he grew into closer 
friendship with Charles, and saw a surer method of an 

ascendancy over the kingdom But as soon as the princess M r/ 
mamage, contrary to the king of England’s promise, ^ 

intent of all their clandestine negotiations, displayed his faithless and 
uncertain character to the French cabinet, they determined to make 
the patriotism, the passion, and the corruption of the house of commons, 
minister to their resentment and ambition „ , , , 

The views of lord Hollis and lord Russell in this clandestine intei^ 
course with the French ambassador were sincerely patriotic and 
honourable to detach France from the king , to crush the duke of 
York and popish faction , to procure the disbanding of the army, tlie 
dissolution of a corrupted parliament, the dismissal of a bad minister.” 
They would indeed have displayed more prudence m leaving these 
dark and dangerous paths of intrigue to the court which was practised 
m them They were concertmg measures with the natural enemy of 
their country, religion, honour, and liberty , whose obvious policy was 
to keep the kingdom disunited, that it might be powerless , who had 
been long abetting the worst designs of our own court, and who could 
never be expected to act against popery and despotism, but for the 
temporary ends of his ambition Yet, m the very critical circumstances 
of that period, it was impossible to pursue any course with security , 
and the dangers of excessive circumspection and adherence to general 
rules may often be as formidable as those of tementy The connexion 
of the popular party with France may very probably have frustrated 
the sinister mtentions of the king and duke, by compelling the reduction 
of the army, though at the price of a great sacnfice of European policy. 
Such may be, ivith unprejudiced men, a sufficient apology for the con- 
duct of lord Russell and lord Hollis, the most pubhc-spinted and high- 
minded characters of their age, in this extraordinary and unnaturd 

* Ralph, p 116 CEiivres <Je Louis XIV u 204 and v 67 , where we have a cunous and 
characteristic l^er ol the king to d Estrades in Jan 1662, when he had been provoked by some 
high language Clarendon had held about the right of the flag 

Theletmrs of Banllon in Dalrymple, pp 134 136 140 , are sufficient proofs of this He 
im^tes to D^by in oneplace, p 142, the design of making the king absolute, and says 
11 A 5e croit perdu pour sa religion, st I’occasion presente ne lui sert h soumet 

rLrW ^ “f. hurdle, et dont le succ6s est fort douteux ” Cf 

mmself h^e Mys Le rot d^gleterre balance encore i se porter i I’extremUe son 
M ““ dessem de changer te gouvemeraent. II est neaiimoins entraine par 

ran ® tiesoner dans le fond il aimeroit mieux que la paix le 

deraeurer en repos, et rf tablir ses aflhires, e’est i dire, un bon revenu . ^ 10 

qu d ne sesQucie pas Wucoupdetre plus absoluqu’il est. Le due et le tr&oner coi- 
ffiiera nWA ilsontaflaire, etcraignent d’etre abandonnesparle roi d’Angletw™^ pre- 
tern trouveront au dessem de relever rautontdroyal^en Angle- 
^ observed, that there is reason to believe there wm m ct 
I^hy ’But :^nllon ‘he duke of York and lord 

su^Sons of ‘h* ““ds of the opposiUon those 

the than the duke of York, who urged 

disbanded ft m Jan 1679 ^Dalrymple, 207 
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alliance It would have been unworthy of then virtue to ha^e gone 
into so desperate an intngue with no better aim than that of ruining 
loid Danby , and of this I think we may fully acquit them The 
nobleness of Russell’s disposition beams forth in all that Barillon has 
wntten of their conferences Yet, notwithstanding the plausible 
grounds of his conduct, we can hardly avoid wishing that he had 
abstained from so dangerous an intercourse, which led him to impair, 
^n the eyes of posterity, by something more like faction than can be 
ascribed to any other part of his parliamentary life, the consistency and 
ingenuousness of his character * 

I have purposely mentioned lord Russell and loid Holhs apart from 
others who were mingled in the same intngues of the French am- 
bassador, both because they were among the first with whom he 
tampered, and because they aie honourably distinguished bv theit 
abstinence from all pecuniary remuneration, which Holhs refused, and 
which Barillon did not presume to offer to Russell It appears how- 
ever from this minister’s accounts of the money he had expended m 
this secret service of the French crown, that, at a later time, namely 
about the end of 1680, many of the leading members of opposition, sir 
Thomas Littleton, Mr Garraway, Mr Hampden, Mr Powle, Mr 
Sacheverell, Mr F oley, received sums of 500 or 300 guineas, as testi- 
monies of the king of France’s munificence and favour Among others, 
Algernon Sidney, who, though not in parliament, was very active out 
of it, IS more than once mentioned Chiefly because the name of 
Algernon Sidney had been associated with the most stem and elevated 
virtue, this statement was received with great reluctance , and many 
have ventured to call the truth of these pecuniary gratifications in 
question This is certainly a bold surmise , though Barillon is known _ 
to have been a man of luxunous and expensive habits, and his demands 
for more money on account of the English court, which continually 
occur in his correspondence with Louis, may lead to a suspicion that 
he would be in some measure a gainer by it This however might 
possibly be the case ivithout actual peculation But it must be observed 
that theie are two classes of those who are alleged to have received 
presents through his hands , one, of such as were in actual communi- 
cation with himself, another, of such as sir John Baber, a secret agent, 
had prevailed upon to accept it Sidney was in the first class , but, 
as to the second, comprehending Littleton, Hampden, Sacheverell, in 
whom It IS as difficult to suspect pecuniary corruption as in him, the 
proof IS manifestly weaker, depending only on the assertion of an in- 
tnguer that he had paid them the money The falsehood either of 
Baber or Banllon would acquit these considerable men Nor is it to 
be reckoned improbable that persons employed m this clandestine 
service should be guilty of a fraud, for which they could evidently 
never be made responsible We have indeed a remarkable confession 
of Coleman, the famous intriguei executed foi the popish plot, to this 
effect He deposed in his examination before the house of commons, 
m Nov , 1678, that he had receded last session of Barillon 2500/ to be 
distnbutcd among membeis of parliament, which he had converted to 

* This delicate subject is treated with great candour as well as judgment by lord John Russell 
in his Life of William Lord Russell 
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that he spoke the tiaith A similar uncertainty hangs over the trans 
actions of sir John Baber Nothing in the parliamentary conduct of 
the above-mentioned gentlemen m 1680 corioborates the suspicion of 
tixi intrigue with France, whatever may have been the case in 

I must fairly confess, however, that the decided bias of my o\™ mmd 
’s on the affirmative side of this question , and that principally because 
I am not so much struck, as some have been, by any violent improba- 
pihty in what Banllon wrote to his couit on the subject If indeed we 
were to read, that Algernon Sidney had been bought over by Louis 
XIV or Charles II to assist in setting up absolute monarchy in 
England, we might fairly oppose our knowledge of his inflexible and 
haughty character, of his in life and death, for republican liberty 
But there is, I presume, some moral distinction between the acceptance 
of a bribe to desert or betray our principles and that of a trifling pre- 
sent for acting in conformity to them The one is, of course, to be 
styled corruption , the other is repugnant to a generous and delicate 
mind, but too much sanctioned by the practice of an age far less 
scrupulous than our own, to have carried with it any great self-reproach 
or sense of degradation It is truly inconceivable that men of such 
property as sir Thomas Littleton or Mr Foley should have accepted 
300 or 500 guineas, the sums mentioned by Banllon, as the pnce of 
apostasy from those political principles to which they owed the esteem 
of their country, or of an implicit compliance with the dictates of 
France It is sufficiently disgraceful to the,times in which they lived, 
that they should have accepted so pitiful a gratuity , unless, indeed, 
we should in candour resort to an hypothesis which seems tenable, that 
they agreed among themselves not to run the chance of offending 
Louis, or exciting his distrust, by a refusal of this money Sidney 
indeed was, as there is reason to think, a distressed man , he had 
formerly been m connection with the court of France,' and had per- 
suaded himself that the countenance of that power might one day or 
other be afforded to liis darling scheme of a commonwealth , he had 
contracted a dislike to the pnnce of Orange, and consequently to the 
Dutch alliance, from the same governing motive is it strange that one 


and Sidney had made proposals to France m i665for an insurrechon, 

tned to too much for an experiment He 

took the m'^y°rorKdf"®HfsVln^ John Russell, ‘'can believe that he 

mg to sit in jufcment on the one of heroic pnde and generosity His declin- 

hif shooting'a h”orv^Sch Lo»,^x!v^^^^^ 

to the will of a despot, are -d trmu of ILmT 

are in iraits ot a spint as noble as it is uncommon With a soul above 
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France, m the whole course of these intrigues, held the game m her 
hands Mistress of both parties, she might either embarrass the king 
through parliament, if he/pretended to an independent course of policy, 
jir cast away the latter, when he should return to his former engage- 
ments Hence, as early as May, 1678, a private treaty was set on foot 
between Charles and Louis, by which the former obliged himself to 
keep a neutrality, if the allies should not accept the terms offerea by 
France, to recall all his troops from Flanders wthm two months, to 
disband most of his army, and not to assemble his parliament for six 
months , in return he was to receive 6,000,000 hvres This was signed 
by the king himself on May 27 , none of his ministers venturing to 
affix their names (Dalrymple, 162 ) Yet at this time he was making 
outward professions of an intention to carry on the war Even in this 
secret treaty, so thorough was his insincerity, he meant to evade one of 
Its articles, that of disbanding his troops In this alone he was really 
opposed to the wishes of France, and her oertinacity in disarming 
him seems to have been the chief source of those capricious changes 
of his disposition which we find for three or four years at this penod * 
Louis again appears not only to have mistrusted the king’s own inch- 
nations after the pnnce of Orange’s mamage, and his ability to with- 
stand the eagerness of the nation for war, but to have apprehended he 
might become absolute by means of his army, without standing in- 
debted for It to his ancient ally In this point therefore he faithfully 
served the popular party Charles used every endeavour to evade this 
condition , whether it were that he still entertained hopes of attaining 
arbitrary power through intimidation, or that dreading the violence of 
the house of commons, and ascribing it rather to a republican con- 
spiracy than to his own misconduct, he looked to a military force as 
his secunty From this motive we may account for his strange pro- 
posal to the French king of a league in support of Sweden, by which 
he was to furnish fifteen ships and 10,000 men, at the expense of 
France, during three years, receiving six millions for the first year, and 


meanness, a station above poierty, and a temper of philosophy above covetousness, what 
man will be envious enough to think that he was a pensioner of France ?” p Ii6 
I must fairly confess, that in my opinion all those who believe that Sidney took the money 
at all, believe that he took it for himself and notwithstanding this high eiilogium, I adhere to 
the reasomng in my text This noble descendant of lord Russell, equal to hm m candour and 
virtue, but far supenor in talents, has lost sight, I must take leave to say, of his usual good 
tense and good taste in mentioning with praise the idle storv of Sidney shooting his horse It 
was such an action as Alderman Sawbridge or Mr Thomas Brand Hollis woidd have thought 
very fine but whicb, on a moment’s thought, lord John Russell would see in its true light, as 
a piece of vulgar brutality unworthy of Sidney's character and station, and most unlikely to 
be true He was a republican, no doubt, and wished to see such a form of government estab- 
lished at home but it was as a Roman senator, with no bigotted abhorrence of lungs, or cos 
mopolize zeal Nor was Louis XIV , as lord John well knows, a Muley Molock, who would 
have taken away a gentleman’s horse by violence The truth is, that Sidney was a little too 
much disposed towards that great monarch, and would I have no question, have been most 
happy to obbge his majesty and pocket the pistoles But it has been the fasluon for a long 
time (chiefly, I am persuaded, through the delusion of the ear, the name of Algernon Sidney 
having so spacious a sound) to exaggerate his ments, so that even those who are best able to 
form an estimate of them are earned away and I have no doubt that such as know very httle 
wiU be dissatisfied with what I have said of their idol 

1 His exclamation at Banllon’s pressing the reduction of the army to 8000 men is well knoivn 
" Ods fish ' are all the king of France’s promises to make me master of my subjects come to 
this ' or does he thmk that a matter to be done with 8000 men 1 ” Temple says “ He seemed 
at this time (May, 1678) more resolved to enter into the war than I had ever before seen or 
thought him. ’ 
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four for each of the two nc\L Louis, as is highly probable, betrayed 
this oroiect to the Dutch government, and thus frightened them in 
Sat ?iasty signature of thc^ treaty of Nimeguen, which broke up the 
confederacy and accomplished the immediate objects of his ambition 
No longer in need of the court of England, he determined to punish it 
for that duplicity, which none resent more in others than those who 
are accustomed to practise it. He refused Charles the pension 
stipulated by the pnvate treaty, alleging that its conditions had not 
been performed, and urged on Montagu, with promises of indcmnihca- 
tion, to betray as much as he knew of that secret, in order to ruin lord 
Danby (Dalrjmple, ryS et post ) , , , 

The ultimate cause of this minister’s fall may thus be deduced Irom 
the best action of his life , though it eusued immediately from his very 
culpable weakness in aiding the king’s base mchnalions towards a 
sordid bargaining with France It is well known that the famous letter 
to Montagu, empowering him to mike an offer of neutrality for the 
pnee of 6,000,000 li\ res, w as not onl> written by the king’s c\preS 5 . 
order, but that Charles even attested this witli Ins own signature in a 
postscript 

This bears date five days after an act had absolutely passed to raise 
money for carrying on the war, a circunistmce worthy of particular 
attention, as it both puts an end to eiery pretevt or apology which the 
least scrupulous could venture to urge m behalf of tins negotiation, and 
justifies the whig party of England in an invincible distrust, an ine\- 
piable hatred, of so perfidious a cozener as filled the throne But, as he 
was beyond their reach, they exercised a constitutional right in the 
impeachment of Ins responsible minister For responsible he surely 
was , though, strangely mistaking the obligations of an English states- 
man, Danby seems to fancy in his printed defence that the king’s order 
would be sufficient warrant to justify obedience in any case not literally 
unlawful “I believe,” he says, “theic arc very' few subjects but what 
would take it ill not to be obeyed by their servants , and their servants 
might as justly expect their master's protection for their obedience ” 
The letter to Montagu, he asserts, “was written by the king's com- 
mand, upon the subject of peace and war, wherein his majesty done is 
at all times sole judge, and ought to be obeyed not only by any' of his 
ministers of state, but by all liis subjects ” ' Such w’crc, in that age, 
the monarchical or tory maxims of gmernment, which the impeach- 
ment of this minister contributed m some measure to overthrow As 
the king’s authority for the letter to Montagu was an undeniable fact, 
^idenccd by his own hand-wntmg, the commons in impcaching lord 
Danby went a great way towards establishing the principle that no 
minister can shelter himself behind the throne by pleading obedience 
to the orders of Ins soiereign He 15 answerable for the justice, the 
Honesty, the utility of all measures emanating from the ciown, as well 
, ^ legality , and thus the executive administration is, or ought 

policy, to the superintendence 
parliament It must at the 

^ be admitted that, through the heat of honest indignation 

1 >P 151 aa? State 
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and some less worthy passions on the one hand, through uncertain and 
crude principles of constitutional law on the other, this just and neces- 
sary impeachment of the earl of Danby was not so conducted as to be 
exempt from all reproach The charge of high treason for an offence 
manifestly amounting only to misdemeanour, with the purpose, not 
perhaps of taking the life of the accused, but at least of procuring some 
pumsWent beyond the law,’ the strange mixture of articles, as to which 
there was no presumptive proof, or which were evidently fdse, such as 
concealment of the popish plot, gave such a character of intemperance 
and faction to these proceedings, as may lead superficial readers to 
condemn them altogether ^ The compliance of Danby with the king’s 
corrupt policy had been highly culpable, but it was not unprecedented , 
It was even conformable to the court standard of duty , and as it 
sprung from too inordinate a desire to retain power, it would have 
found an appropnate and adequate chastisement in exclusion from 
office We judge perhaps somewhat more favourably of lord Danby 
than his contemporanes at that juncture were warranted to do , but 
even then he as rather a minister to be pulled down than a man to be 
severely punished His one great and undeniable service to the pro- 
testant and English interests should have palliated a multitude of 
errors Yet this was tlie main-spnng and first source of the intrigue 
that ruined him 

The impeachment of lord Danby brought fonvard several matenal 
discussions on that part of our constitutional law, which should not be 
passed over in this place i As soon as the chaiges presented by the 
commons at the bar of the upper house had been read, a motion was 
made that tlie earl should withdraw, and another aftenvards, that he 
should be committed to the Tower both of which were negatived by 
considerable majorities “ This refusal to commit on a charge of treason 
had created a dispute between the two houses in the instance of lord 
Clarendon.^ In that case, however, one of the articles of impeacliment 
did actually contain an unquestionable treason But it was contended 
with much more force on the present occasion, that if the commons, by 
merely using the w ord traitorously, could alter the character of ofiences 
which, on their own showing, amounted to misdemeanours, the boasted 
certainty of the law in matters of treason would be at an end, and 
unless It were meant that the lords should pass sentence in such a case 
against the received rules of law, there could be no pretext for their 
refusing to admit the accused to bail Even in Strafford's case, which 
was a condemned precedent, they had a general charge of high treason 
upon which he was committed, while the offences alleged against 
Danby were stated with particularity, and upon the face of the articles 
could not be brought within any reasonable interpretation of the statutes 
relating to treason The house of commons faintly urged a remarkable 

1 The violence of the ne\t house of commons, who refused to acquiesce m Danby’s banish 
ment, to which the lords had changed their bill in attainder, may seem to render this very 
doubtful But It IS to be remembered that they were exasperated by the pardon he had 
clandestinely obtained, and pleaded in bar of their impeachment 

^ The impeachment was earned by 179 to 116, ig Dec A motion, ar Dec to leave out the 
word traitorously, was lost by 179 to 141 

® Lords’ Joums., a6 Dec 1678 Eighteen peers entered their protests, Hahfax Essex, 
Shaftesbury, &.c 

* State Trial,, vi 351 et post Hatsell’s Precedents, iv 176 1 
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clause m the act of Edward III, winch provides that, m case of rmy 
doubt ansin'^ as to the nature of an offence charged to amount to trea- 
son the judgS should refer it to the sentence of parliament , and 
maintained that this invested the two houses with ^ 
to extend the penalties of the law to new offences nhich had not been 
clearly provided for in its enactments But, though sometlimg hke this 
imcht possibly have been m contemplation \suh the framers ot that 
statute and precedents were not absolutely n anting to support the 
construction, it was so repugnant to the more equitable principles o 
criminal law which had begun to gam ground, that even the heat ot 
faction did not induce the commons to insist upon ib They ma> be 
considered however as ha\ mg carried their point, for, though tlie pro- 
rogation and subsequent dissolution of the present parliament ensued 
so'quickly that nothing more was done in the matter, jet when the next 
house of commons revived the impeachment, the lords voted to take 
Danby into custody without any further objection /Lords’ Journ 
April i6) It ought not to be inferred from hence, that they were 
wrong in refusing to commit, nor do I conceive, notwithstanding the 
later precedent of lord Oxford, that any rule to the contrary is estab- 
lished In any future case it ought to be open to debate, whether 
articles of unpeachment pretending to contam a charge of high treason 
do substantially set forth overt acts of such a crune , and, if the house 
of lords shall be of opinion, eitl er by consulting the judges or other- 
wise, that no treason is specially alleged, they should, notwithstanding 
any technical words, treat the offence as a misdemeanour, and admit the 
accused to bail* 

2 A still more important question sprang up as to the king’s nght 
of pardon upon a parliamentary impeachment Danbj', who had 
absconded on the unexpected revival of these proceedings m the new 
parliament, finding that an act of attainder was likely to pass against 
him inconsequence of his flight from justice, surrendered hmiself to tlie 
usher of the black rod , and, on being required to give m his wntton 
answer to the charges of the commons, pleaded a pardon, secretly 
obtained from the king, in bar of the prosecution’ Ihe commons 
resolved that the pardon was illegal and void, and ought not to be 
pleaded m bar of the impeachment of the commons of England They 
demanded judgment at the lords’ bar, against Danby, as having put in 
a void plea. They resolved, vvitli that culpable violence which distm- 

• ‘"the lord pnvj sc^ Anglcsca, la a conference between the two houses,” said, “tint m 
the iransacuon of this afiiiir, were two great points gained by this house of commons tlie fir^,t 
was, that impeachments nude by the commons in one [larliament continued from session to 
session, and p-uliamcnt to p uli imeiit, noiw illistanding prorogations or duisoluiions tlie other 
pomt was, that m cases of impcacJiments, upon special matter sliown, if the modesty of the 
pimy directs him not to wididraw, the lords \dmit that of nght U.ey ought to mckA.m to 
d d noTm’tSa ‘Ob? commuted Dut he un^derstood that the iSku 

» n withdrawmgand commiUnig to general impcaclimcnts 

hou^ on^“dden misbt be picUd out of tlicir 

enough that they were as willing to be ndof the carl of Danby 
Com Iniim ■, * ‘^‘^""Ctton between general and special impeachments 

ment it wti On the unpeachment of Scroggs for treason, ui the neat parlia- 

admutcil to previous que tiou wn*; c;imctl, and he was 

wi' Jourm 7 JanMlsT '“otter was alleged Twautv peers piottstcd 

‘Urds’Journs aj April Pari Uui iia f^c 
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guished this and the succeeding house of commons, in order to deprive 
the accused of the assistance of counsel, tliat no commoner whatsoever 
should presume to maintain the validity of the pardon pleaded by the 
earl of Danby without their consent, on pain of being accounted a 
betrayer of the liberties of the commons of England (Lords’ Journ 
9th May, 1679 ) They denied the right of the bishops to vote on the 
validity of this pardon They demanded the appointment of a com- 
mittee from both houses to regulate the fomi and manner of proceeding 
on this impeachment, as weU as on that of the five lords accused of 
participation m the popish plot The upper house gave some signs of 
a vacillating and temporizing spirit, not .by any means unaccountable 
They acceded, after a first refusal, to the proposition of a committee, 
though manifestly designed to encroach on their own exclusive claim 
of judicature ^ But they came to a resolution that the spiritual lords 
had a nght to sit and vote m parhament m capital cases, until judgment 
of death shall be pronounced ^ The commons of course protested 
against this vote , ’ but a prorogation soon dropped the curtain over 
their differences , and Dauby’s impeachment was not acted upon m the 
next pailiament 

Theie seems to be no kind of pretence for objecting to the votes of 
the bishops on such preliminary questions as ma> arise m an impeach- 
ment of treason It is true that ancient custom has so far ingrafted the 
piovisions of the ecclesiastical law on our constitution, that they are 
bound to withdraw when judgment of life or death is pronounced, 
though even m this they always do it with a protestation of their nght 
to remain This, once claimed as a pnvilege of the church, and reluc 
tantly admitted by the state, became, in the lapse of ages, an exclusion 
and badge of inferiority In the constitutions of Clarendon, under 
Henry II , it is enacted, that the bishops and others holding spintual 
benefices “ in capite ” should give their attendance at trials m parha- 
ment, till it come to sentence of life or member This, although per- 
haps too ancient to have authority as statute law, was a sufficient 
evidence of the constitutional usage, where nothing so matenal could 
be alleged on the other side And, as the onginal privilege was built 
upon nothing better than the narrow superstitions of the canon law, 

- there was no reasonable pretext for carrying the exclusion of the 
spiritual lords farther than certain and constant precedents required 
Though It was true, as the onemies of lord Danby urged, that by 
voting for the validity of his pardon, they would m effect determine the 
whole question m his favour, yet there seemed no serious reasons, con- 
sidering it abstractedly from party views, why they should not thus 
indirectly be restored for once to a privilege, from which the prejudices 
of former ages alone had shut them out 


1 Lords’ Joums lo May, and ii After the former vote 50 peers, out of 107 who appear to 
have been present, entered then: dissent and another, the earl of Leicester, is known to have 
voted with the minority This unusual strength of opposition, no doubt, produced the change 
next day 

’ 13 May Twenty one peers were entered as dissentient The commons mquired whethd 
it were intended by this that the bishops should vote on the pardon of Danby, which the upper 
house dechued to answer, but said they could not vote on the trial of the live popish lords, 
15 zj 27 May 

• See the report of a committee m Joums a6 May, or Hatseli’s precedents, iv 374 
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The mam point m controversy, whether a general or special Pardon 
from the king could be pleaded m answer to an impeachment ot the 
commons, so as to prevent any further proceedings m it, "ever came 
to a regular decision It was evident that a minister who had influence 
enough to obtain such an mdemnity, might set both houses of parlia- 
ment at defiance, the pretended responsibihty of the crowns advisers, 
accounted the palladium of our constitution, would be an idle mockery, 
if not only punishment could be averted, but inquiry frustrated Kven 
if the king could remit the penalties of a guilty minister's sentence upon 
impeachment, it would be much, that public indignation should have 
been excited against him, that suspicion should have been turned into 
proof, that shame and reproach, irremissible by the great seal, should 
avenge the wrongs of his country It was always to be presumed, that 
a sovereign undeceived by such a judicial inquiry, or sensible to the 
general voice it roused, would voluntarily, or at least prudently, aban- 
don an unworthy favounte Though it might be admitted that long 
usage had ekablished the royal prerogative of granting pardons under 
the great seal, even before trial, and that such pardons might be pleaded 
in bar, (a prerogative indeed which ancient statutes, not repealed, though 
gone into disuse, or rather m no time acted upon, had attempted to 
restrain,) yet we could not infer that it extended to cases of impeach- 
ment In ordinary criminal proceedings by indictment the king was 
before the court as prosecutor, the suit was in his name , he might stay 
the process at his pleasure, by entenng a “noh prosequi ,” to pardon, 
before or after judgment, was a branch of the same prerogative , it was 
a great constitutional trust, to be exercised at his discretion But m an 
apped, or accusation of felony, brought by the injured party, or his 
nextjof blood, a proceeding wherein the king's name did not appear, it 
was undoubted that he couJd not remit the capital sentence The same 
pnn,ciplcs seemed applicable to an impeachment at the suit of the 
commons of England, demanding justice from the supreme tnbunal 
of the other house of parhament It could not be denied that 
James had remitted the whole sentence upon lord Bacon But 
impeachments were so unusual at that tune, and the privileges of 
parliament so little out of dispute, that no great stress could be laid 
on this precedent 

Such must have been the course of arguing, strong on political, and 
specious on legal grounds, which induced the commons to resist the 
plea put m by lord Danby Though this question remained in sus- 
pense on the present occasion, it was finally decided by the legislature 
m the a^ of settlement , which provides that no pardon under the great 
seal of England be pleadable to an impeachment of the commons in 
SS'S; ‘V expressions seem tacitly to 

Sou^b rS-h ^ pardon after sentence, which, 

S It could not wcU be distinguished in point of law from 
stands on a very difierent footing, as has 
mglvSon*Tb^ above, with respect to constitutional pohey Record- 
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such of them as should deserve his mercy , and three of the number 
were m consequence pardoned i 

3 The impeachment of Danby fiist brought forward another question 
of hardly less magnitude, and remarkable as one of the few great points 
m constitutional law, which have been discussed and finally settled 
within the memory of the present generation I mean the continuance 
of an impeachment by the commons from one parliament to another 
Though this has been put at rest by a determination altogether 
consonant to maxims of expediency, it seems proper in this place 
to show briefly the grounds upon which the argument on both sides 
rested 

In the earlier period of our parliamentary records, the business of 
both houses, whether of a legislative or judicial nature, though often 
very multifanous, was despatched with the rapidity natural to com- 
paratively rude times, by men impatient of delay, unused to doubt, and 
not cautious in the proof of facts or attentive to the subtleties of reason- 
ing The session, generally speaking, was not to termmate till the 
petitions m parliament for redress had been disposed of, whether 
decisively or by reference to some more permanent tribunal Petitions 
for alteration of the law, presented by the commons, and assented to 
by the lords, were drawn up into statutes by the king’s council just 
before the prorogation or dissolution They fell naturally to the ground, 
if the session closed before they could be submitted to the king’s 
pleasure The great change that took place in the reign of Henry 
VI , by passing bills complete in their form through the two houses 
instead of petitions, while it rendered manifest to every eye that dis- 
tinction between legislative and judicial proceedings which the sim- 
plicity of older times had half concealed, did not affect this constitu- 
tional principle At the close of a session, every bill then in progress 
through parliament became a nullity, and must pass again through all 
Its stages before it could be tendered for the royal assent. No sort of 
difference existed m the effect of a prorogation and a dissolution , it 
was even maintained that a session made a parhament 

Dunng the fifteenth and sixteenth centuiies, wnts of error from 
inferior courts to the house of lords became far less usual than in the 
preceding age , and when they occuned, as error could only be assigned 
on a point of law appearing on the record, they were quickly decidea 
with the assistance of the judges. But when they grew more frequent, 
and especially when appeals from the chancellor, requiring often a 
tedious examination of depositions, were brought before the lords, it 
was found that a sudden prorogation might often interrupt a decision , 
and the question arose, whether writs of error, and other proceedings 
of a similar nature, did not, according to precedent or analogy, cease, 
or m technical language abate, at the close of a session An order was 
accordingly made by the house on March ii 1673, that “the lords 
committees for pnvileges should inquire whether an appeal to this 
house either by ivrit of error or petition, from the proceedings of any 
other ^art being depending, and not determined m one session of 
parliament, continue in statu quo unto the next session of parliament, 

1 Pari Hist vii. 283 Mr Lechmere, a very ardent whig, then aoUntor general, and one 
of the manager^ on rite impeachment, had most conhdently demed this pierogaUve Id 333. 
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without renewing the wnt of error or petition, or beginning aU anew” 
The committee reported on the 29th of March, after 
order of reference to them in a very remarkable manner, by omitting 
some words and interpolating others, so as to make it far more exten- 
sive than It really was,^ that upon the consideration of precedents, 
which they specify, they came to a resolution that businesses depend- 
ing in one parliament or session of parliament have been continued to 
the next session of the same parhament, and the proceedings thereupon 
have remained in the same state m which they were left when last in 
agitation” The house approved of this resolution, and ordered it 
accordingly (Lords' Journals ) 

This resolution was decisive as to the continuance of orainary judicial 
business beyond the termmation of a session It was stiU open to dis- 
pute, whether it might not abate by a dissolution And the peculiar 
case of impeachment, to which, after the dissolution of the long parha- 
ment in 1678, every one’s attention was turned, seeme^d to stand on 
different grounds It was refened therefore to the committee of 
privileges, on the nth of March, 1679, to consider whether petitions 
of appeal which were presented to this house m the last parhament be 
still m force to be proceeded on Next day it is referred to the same 
committee, on a report of the matter of fact as to the impeachments of 
the earl of Danby and the five popish lords in the late parhament, to 
consider of the state of the said impeachments and all the incidents 
relating thereto, and to report to the house. On the i8th of March 
lord Essex reported from the committee, that, “ upon perusal of the 
judgment of this house of the 29th of March, 1673, they are of opinion, 
that in all cases of appeals and wnts of error they continue, and are to 
be proceeded on, in statu quo, as they stood at the dissolution of the 
last parhament, without beginning de novo . And upon 

consideration had of the matter referred to their lordships concenung 
the state of the impeachments brought up from the house of commons 
the last parliament, etc they are of opinion that the dis- 

solution of the last parhament doth not Mter the state of the impeach- 
ments brought up by the commons in that parhament " This report 
was taken into consideration next day by the house , and after a debate, 
which appears from the journals to have lasted some time, and the 
previous question moved and lost, it was resolved to agree with the 
committee (Lords' Journals 7S peers were present ) 

This resolution became for some years the acknowledged law of 
parliament Lord Stafford,, at his trial in 1680, having requested that 

IS counsel might be heard as to the point, whether impeachments 
could go from one parhament to another, the house took no notice of 
^s question , though they consulted the judges about another which 
ne Had put as to *e necessity of two witnesses to every overt act of 

nSnPd S Danby and chief-justice Scroggs 

ao-amst- him ^ Oxford parhament, one to have the charges 

against him dismissed, the other to be bailed . but neither take the 

arl proceedings o any other court,” the following 

^dnot m tlJeir lelStt™?^^^^ ThT.Sn'!:"' as m a court of judicature, 

impeachment is ob^ous importance of thi alterauon as to the question oi 
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objection of an intervening dissolution.^ And lord Danby, after the 
dissolution of three successive parliaments since that in which he was 
impeached, having lain for three years in the Tower, when he applied 
to be enlarged on bail by the court of king’s bench in 1683, was rehised 
by the judges, on the ground of their incompetency to meddle in a 
parhamentary impeachment , though, if the prosecution were already 
at an end, he would have been entitled to an absolute discharge On 
J efferies becoming chief-justice of the king’s bench, Danby was admitted 
to bail “ But m the parliament of 1685, the impeached lords having 
petitioned the house, it was resolved, that the order of the 19th of 
March, 1679, reversed and annulled as to impeachments , and they 
were consequently released from their recognisances (Lords’ Joum 
May 22 1685 ) 

The first of these two contradictory determinations is not certainly 
free from that reproach which so often contaminates our precedents of 
parhamentary law, and renders an honest man reluctant to show them 
any greater deference than is strictly necessarj-^ It passed during the 
violent times of the popish plot , and a contrary resolution would have 
set at liberty the five catholic peers committed to the Tower, and en- 
abled them probably to quit the kingdom before a new impeachment 
could be preferred. It must be acknowledged, at the same time, that 
It was borne out, in a considerable degree, by the terms of the order of 
1673, which was liable to no suspicion of answering a temporary pur- 
pose, and that the court party in the house of lords were powerful 
enough to have withstood any flagrant innovation in the law of parlia- 
ment As for the second resolution, that of 1685, which reversed the 
former, it was passed in the very worst of times , and, if we maybeheve 
the protest, signed by the earl of Anglesea and three other peers, ivith 
great precipitation and neglect of usual forms It was not however 
annulled after the revolution , but, on the contrary, received what may 
seem at first sight a certain degree of confirmation, from an order of 
the house of lords in 1690, on the petitions of lords Salisbury and 
Peterborough, who had been impeached in the preceding parliament, 
to be discharged , which was done after reading the resolutions of 1679 
and 1685, and a long debate thereon But as a general pardon had 
come out in the mean time, by which the judges held that the offences 
imputed to these two lords had been discharged, and as the commons 
showed no disposition to follow up their impeachment against them, no 
parhamentary reasoning can perhaps be founded on this precedent® 
In the case of the duke of Leeds, impeachpd by the commons in 1695, 
no further proceedmgs were had , but the lords did not make an order 
for his discharge from the accusation till five years after three dissolu- 
tions had mtervened , and grounded it upcn the commons not pro- 
ceeding with the impeachment They did not, however, send a message 

1 Lords' Joum 24 Mar , i68i The very next day the commons sent a message to demand 
judgment on the impeachment arainst him. Com. Joum 25 Mar 

* Shower’s Reports, u 33s * He was bailed to appear at the lords' bar the first day of the 

then next parhament ” The cathohc lords were baited the next day This proves that ihc 
unpeachment was not held to be at an end 

* Upon considermg the proceedmgs in the house of lords on this subject, Oct 6 and 30 
i6go, and especially the protest signed by eight peers on the latter day, tliere can be little 
doubt that their release had been cmefly grounded on the act of grace, and not on the abandon 
went of the impeachment 
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to inquire if the commons were ready to proceed, which, according to 
oarh^entary usage, would be required m case of a pending impeach- 
ment The cases of lords Somers, Orford, and Halifax were similar to 
that of the duke of Leeds, except that so long a penod did not inter- 
vene These instances, therefore, rather tend to confirm the position, 
that impeachment did not ipso facto abate by a dissolution, notwth 
standing the reversal of the order of 1679 In the case of the earl of 
Oxford, It was formaUy resolved m 1717, that an impeachment does not 
determine by a prorogation of parliament ; an authority conclusive to 
those who maintain that no difference exists m the law of parhament 
between the effects of a prorogation and a dissolution But it is 
difficult to make all men consider this satisfactory 
The question came finally before both houses of parliament m 1791, 
a dissolution having intervened during the impeachment of Mr Has- 
tings , an impeachment which, far unlike the rapid proceedings of 
former ages, had already been for three years before the house of lords, 
and seemed likely to run on to an almost interminable lerjgth It must 
have been abandoned in despair if the prosecution had been held to 
determine by the late dissolution The general reasonings, and the 
force of precedents on both sides, were urged with great ability, and by 
the principal speakers m both houses , the lawyers generally inclining 
to maintain the resolution of 1685, that impeachments abate by a dis- 
solution, but against still greater names which were united on the 
opposite side In the end, after an ample discussion, the continuance 
of impeachments, m spite of a dissolution, was carried by very large 
majorities , and this decision, so deliberately taken, and so free from 
all suspicion of partiality, (the majority in neither house, especially the 
upper, beanng any prejudice against the accused person,) as well as so 
consonant to principles of utility and constitutional policy, must for 
ever have set at rest all dispute upon the question 
The year 1678, and the last session of the parliament that had con- 
tinued since 1661, were memorable for the great national delusion of 
the popish plot For national it was undoubtedly to be called, and by 
no means confined to the whig or opposition party, either in or out of 
parhament, though it gave them much temporary strength And 
though It were a most unhappy instance of the credulity begotten by 
heated passions and mistaken reasoning, yet there were circumstances, 
and some of them very singular in their nature, which explain and 
furnish an apology for the public error, and which it is more important 
to point out and keep m mind, than to inveigh, as is the custom in 
modem times, against the factiousness and bigotry of our ancestors 
^ persuaded that we are far from being secure from similar 
pubhc delusions, whenever such a concurrence of coincidences and 

agmn anse, as misled nearly the whole 
people of England m the popish plot 1 

nloi‘ '■^““"bered that there was really and truly a popish 

plot m being, though not that which Titus Oates and his associLes 

themselvM ficUMs house of commons had so long accustomen 

readily teheved cverythme he discovery of Oates s plot, they 

Hut rut temp p Jis Stranslauan declared; 

37 • 
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pretended to reveal, — not merely in the sense of Hume, who, arguing 
fiom the general spirit of pioselytism m that religion, says there is a 
perpetual conspiracy against all governments, protestant, Mahometan, 
and pagan, but one alert, enterprising, effective, in direct operation 
against the established protestant religion in England In this plot 
the king, the duke of Yoik, and the k ng of France were chief con- 
spirators , the Romish priests, and especially the Jesuits, were eager 
co-operators Their inachinalions and their hopes, long-suspected, 
and in a general sense known, were divulged oy the seiziue and public- 
ation of Coleman’s letters “ We have here,” he says, in one of these, 
“ a mighty work upon our hands, no less than the conversion of three 
kingdoms, and by that perhaps the utter subduing of a pestilent heresy, 
which has a long time domineered over this northern world There 
were never such hopes since the death of our queen Mary as now in 
our days God has given us a prince, who is become (I may say by 
miracle) zealous of being the author and instrument of so glorious a 
work , but the opposition we are sure to meet with is also like to be 
great , so that it imports us to get all the aid and assistance we can ” 
These letters were addressed to father la Chaise, confessor of Louis 
XIV, and displayed an intimate connexion with France for the gieat 
purpose of restonng popery They came to light at the very period of 
Oates’s discovery, and though not giving it much real confirmation, 
could hardly fail to make a powerful impression on men unaccustomed 
to estimate the value and bearings of evidence ' 

The conspiracy supposed to have been concerted by the jesuits at 
St OmeFs, and in which so many English catholics were implicated, 
chiefly consisted, as is well known, in a scheme of assassinating the 
king Though the obvious falsehood and absurdity of much that the 
witnesses deposed in relation to this plot render it absolutely incredible, 
and fully acquit those unfortunate victims of imquity and prejudice, it 
could not appear at the time an extravagant supposition, that an eager 
intriguing faction should have considered the king’s life a serious 
obstacle to their hopes Though as much attached in heart as his 
nature would permit to the catholic religion, be was evidently not 
inclined to take any effectual measures in its favour , he was but one 
year older than his brother, on the contingency of whose succession all 
their hopes rested, since his heiress was not only brought up in the 
protestant faith, but united to its most stienuous defender Nothing 
could have been moie anxiously wished av St Omer’s than the death 
of Charles , and it does not seem improbable that the atrocious fictions 
of Oates may have been onginally suggested by some actual, though 
vague, projects of assassination, which he had heard in discourse 
among the ardent spirits of that college 

The popular ferment which this tale, however undeserving of credit, 
excited in a predisposed multitude, was naturally wrought to a higher 
pitch by the very extraordinary circumstances of sir Edmondbury 

1 Pari Hist 1024 103s State Trials, vii i Keiinet 327 337 331 North’s Examen, 
129 177 R^ph, 386 Burnet, 1 555 Scrocgs tried Coleman with much rudeness and 
partiality but ms summing up in reference to the famous passage in the letters is not defiaent 
an a<.uteness In fact, this not only convicted Coleman, but raised a general eonvictioa ol the 
truth of a plot— and a plot there was, though not Oates's 
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Godfrey’s death Even at this time, although we i eject the imputation 
thrown^ on the catholics, and especially on those wh^o suffered death 
for that murder, it seems impossible to frame any hypothesis whi 
can better account for the facts that seem to be authenticated That 
he was murdered by those who designed to lay the Jarge on the 
papists, and aggravate the public fury, may pass with those who re y 
on^such writers as Roger Noith (E\amen, p 196), but has not the 
slightest corroboration from any evidence, nor does it seem to have 
been sugf^ested by the contemporaiy libellers of the court paity lhat 
he mi^-hriiave had, as an active magistiatc, piivate enemies, whose 
revenue took away his life, which seems to be Hume’s conjecture, is 
haidly more satisfactory, the enemies of a magistrate aie not likely to 
have left his person unplundercd, noi is it usual foi justices of the 
peace, merely on account of the discharge of then ordinaiy duties, to 
incur such desperate resentment lhat he fell by his own hands was 
doubtless the suggestion of those who aimed at discicditing the plot , 
but It IS impossible to reconcile tins with the marks of violence which 
are so positively sworn to have appeared on his neck , and, on a latei 
investigation of the subject in the year 1682, when tlie court had be- 
come very powerful, and a belief 111 the plot had grown almost a mark 
of disloyalty, an attempt made to prove the self-muider of Godfrey, in 
a trial before Pemberton, failed altogether, and the result of the whole 
evidence, on tliat occasion, was stiongly to confirm the supposition 
that he had perished by the hands of assassins 1 His death remains 
at this moment a problem for which no tolerably satisfactory solution 
can be offered But at the time, it was a very natural presumption to 
connect it with the plot, wherein he had not only taken the deposition 
of Oates, a circumstance not in itself highly important, but was sup- 
posed to have received the confidential communications of Coleman » 

Another circumstance, much calculated to persuade ordinary minds 
of the truth of the plot, was the trial of Reading, a Romish attorney, 
for tampering with the witnesses against the accused catholic peers, in 
order to make them keep out of the way* As much clandestine dealing 
with witnesses creates a strong, and perhaps with some too strong a 
presumption of guilt, where justice is suie to be uprightly administeied, 
men did not make a fair distinction as to times, when the violence 
of the court and jury gave no reasonable hope of escape, and 
when the most innocent party would much rather procure the 

o'ticrs State Tnals, vjii 1361 They were indicted for publishing 
some letters to prove that Godfrey had killed himself They defended themselves by calling 
hI “Vl® fact, which, though m a case of Ubel, Pemberton allowed 

^ Geffrey’s body had all the appearance of being strangled 

and h^ the.? “[.Godfro/s death, that he had killed hincself , 

ana hurt then own cause by foolish lies North’s Eaamen, p 200 

aeeounl''?nvh??h‘; h?L?n?“"”'?'‘Vi“ witness, that Godfrey entertained apprehensions on 
s“aUbethefir«^ plot, and had said, “On my conscienU I bdieve I 

arc suppressed bv Lat^ *1* d.hese little additional circumstances, whieh 

niost bTm^l who speak of the plot as unfit to impose on any but the 

from wfeich human beiiTismrefyuuhhd? “P P^^umptive and positive evidence 

Ralph, d^^snm'in ’th?lwhtelt diligent historian we possess for those times, 

general reOections on thl' plot account for Godfrey’s death though m hu 

T'Estrangc ^ relies loo much on the 'isscrtions of North 

' State Trials, viu 259 North’s Examen, 
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absence of a perjured witness than trust to the chance of disproving 
his testimony 

There was indeed good reason to distrust the course of justice 
Never were, our tribunals so disgraced by the brutal manners and 
iniquitous partiality of the bench as in the latter years of this reign 
The State Trials, none of which appear to have been published by the 
prisoners’ friends, bear abundant testimony to the turpitude of the 
ludges They explained away and softened the palpable contradictions 
of the witnesses for the crown, insulted and threatened those of flit? 
accused, checked all cross-examination, assumed the truth of the 
chaige throughout the whole of every trial * One Whitbread, a jesuit, 
having been indicted with several others, and the evidence not being 
sufficient, Scroggs discharged the jury of him, but ordered him to be 
kept m custody till more proof might come in He was accordingly 
indicted again for the same offence On his pleading that he had been 
already tned, Scroggs and North had the effrontery to deny that he 
had been ever put m jeopardy, though the witnesses for the crown had 
been fully heard before the jury were most irregularly and illegally dis- 
charged of him on the former tnal North said he had often known it 
done, and it was the common course of law In the course of this 
proceeding, Bcdloc, who had deposed nothing explicit against the 
prisoner on tlie former trial, accounted for this by saying, it was not 
then convenient, an answer with which the court and jury were 
content (State Trials, 1 19 315 344-) 

It IS remarkable that, although the king might be justly surmised to 
give little credence to the pretended plot, and the duke of York was 
manifestly affected in his interests by the heats it excited, yet the 
judges most subservient to the court, Scroggs, North, Jones, went ivitli 
all violence into the popular cry, till, the witnesses beginning to attack 
the queen, and to menace the duke, they found it was time to rem m, 
as far as they could, the passions they had instigated * Pemberton, a 
more honest man m political matters, showed a remarkable mtempei- 

1 State Trills, vol vii pissim On the tnal of Green, Berry, ind HilJ, for Godfrey s mur 
der, part of the story for the prosecution was, that the body was brought to Hill s lodgings on 
the Saturday, and remained there till Monday The pnsoner called witnesses who lodged in 
the same house, to prove that it could not have been there without their knowledge Wild, 
one of the judges, assuming, as usual, the truth of the story as beyond controversy, said it 
was very suspicious that they should see or hear nothing of it and another, Dolben, told them 
It was well they were not indicted. Id 19^ Jones summoning up the evidence on sir Thomas 
Gascoigne’s tnal at York, (an aged catholic gentleman, most improbably accused of accession 
to the plot), says to the jury * Gentlemen, you have the king’s witness on his oath he that 
testihes against him is barely on his word, and he is a papist ” Id 1039 thus denying an 
argument from an iniquitous rule winch, at that time, prevailed in our law, of refusing to near 
the pnsoner s witnesses upon oath Gascoigne however was acquitted 

It would swell this note to an unwarrantable lengthy were I to extract so much of the tnals 
as might fully exhibit all the instances of gross partiality m the conduct of the judges I must 
therefore, refer my readers to the volume itself, a standing monument of the necessity of the 
revolution not only as ft rendered the judges independent of the crown but as it brought for 
ward those pnnciples of equal and indifferent justice, which can never be expected to flounsh 
but under the shadow of liberty 

^ Roger North, whose long account of the popish plot js, as usual with him a medley of 
truth and lies, acuteness and absurdity represents his brother, the chief justice, as perfectly 
immaculate m the midst of this degradation of the bench The State Trials however show 
that he was as partial and unjust towards the prisoners as any of the rest, nil the government 
thought It necessary to interfere Ihe moment when the judges veered round, was on the 
tnal of sir George Wakeman, physician to the queen Scroggs, who had been infamously 
partial a^inst the pnsoners upon every former occasion, now treated Oates and Bedloe as they 
deserveef, though to the aggravation of his own disgrace State Inals, vii 6x9-686 
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ance and unfairness in all trials relating to popery Even m that of 
lord Stafford in 1680, the last, and perhaps the worst, proceeding under 
this delusion, though the court had a standing majority in the ^ouse of 
lords he was convicted by fifty-five peers against thirty-one, the earl 
of Nottingham, lord-chancellor, the duke of Lauderdale, and sever^ 
others of the administration voting him guilty, while he wiw acquitted 
by the honest Hollis and the acute Halifax. So far was the behef in 
the popish plot, or the eagerness in hunting its victims to death, from 
being confined to the whig faction, as some writers have been willing 
to inlinuate None had more contnbuted to rouse the national outc^ 
against the accused, and create a firm persuasion of the reality of the 
pfot, than the clergy in their sermons, even the most respectable m 
their order, Sancroft, Sharp, Barlow, Burnet, TiUotson, Stillingfleet , 
inferring its truth from Godfre3^s muider, or Coleman s letter, calling 
for the severest laws against catholics, and imputing to them the nre 
of London, nay, even the death of Charles I “ 

Though the duke of York was not charged with participation in the 
darkest schemes of the popish conspirators, it was evident that his 
succession was the gieat aim of their endeavours, and evident also 
that he had been engaged in the more real and undeniable intrigues of 
Coleman His accession to the throne, long viewed with just appre- 
hension, now seemed to threaten such perils to every part of the con- 
stitution, as ought not supinely to be waited for, if any means could be 
devised to obviate them This gave rise to the bold measure of the 
exclusion bill, too bold indeed for the spirit of the country, and the 
rock on which English liberty was nearly shipwrecked In the long 
parliament, full as it was of pensioners and creatures of court influence, 
nothing so vigorous would have been successful Even in the bill 
which excluded catholic peers from sitting m the house of loids, a 
proviso, exempting the duke of York from its operation, having been 
sent down from the other house, passed by a majority of two voices 
(Pari Hist 1040 ) But the zeal they showed against Danby induced 
the king to put an end to this parliament of seventeen years’ duration 
an event long ardently desired by the popular party, who foresaw their 
ascendancy m the new elections * The next house of commons accord- 

1 State Tnals ISS2 Pari Hist laag Stafford, though not a man of much ability, had 
rendered himself obnoxious as a prominent opposer of all measures intended to check the 
growth of popery His name appears constantly m protests upon such occasions as for 
insLmce, Mar 3 1678, against the bill for raising money for a Frencli war Reresby praises 
his defence x^ty highly, p io3 The duke of York, on the contrary, or his biographer, 
observes Those who wished lord Stafford well wc-e of opinion that had he managed the 
advantage which were given him with dextenty, he would have made tlie greatest part of his 

ffihe“cs“t‘?^?ds° ■‘'°P '637" same worst when he 

“ I taXe this from extracts out of those sermons, contained in a Roman cathohe pamphlet 
pnnted in 1687 and entitled Good Advice to the Pulpits The protestant divines ^?d^ their 
cause no good by misrepresentation of their adversaries, and by their propensity to rudeness 
and scurrility 'i. he fonner fault indeed existed in a muih greater degr^ro'^ ?he op^sTte s?df 

petition persuade all the grand Junes in England to 

the court side but we'^ca^nl^tal E‘vcs very bad cliaracters of Uie pnncipal members on 
Sir Harbottle Gnmstone f’’at comes from so unscrupulous a libeller 

ment w ar^at a 1675, that a standing parha- 

>p the king fi^a diss^tl^n "^'aT ^ army, and that an application ought to be made 

ptnegin^loraduisolot.on This xyas not seconiled and mgt -it^h mugh disapprobation from 
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Excbma7i. cf tJie Duke of York proposed, 

ingl}' came tcgemer -Hitii an ardour not >et (iuencaed hj comipnon; 
aiS after revising the impeachments commenced b/ their predecessors, 
and carrymg a measure lonj in agnation, a test* wmch shut the 
catholic peers oar of parhameni, lient upon the exclusive bilL Their 
dissolution put a stop to this; and m tne next parliament the lords 
rejected it* 

The right of excluding an tmv ortny heir &om the succession iras 
supported not only by the> plam and fundamental pnncip^es of a.il 
society, ivhich est^hsh the mterest of the people to be the paramount 
object of pohncal insntutiens. but fa j those of the English constituPon. 
It had al.vajs been the better opimoa among lapy ers, that the rc.gmng 
long Tsnth consent of parliament was competent to mahe any changes 
m theinhentance of the ctotb , and this, oes’des the zets passed under 
Henry VIII. empo? cimg him to name his successor, r.-as expressly 
enacted, with heavy penalties against such as snould contradict it, in 
tee thirteenth 5 ear of Eiuabeth The contrary doctrine indeed, if 
pressed to its legitimate consequences, would ha’ e shaLen all the 
statutes that limit tne prerogad' e, since, if the analogy of entails in 
pntate inheritances were to he resorted to, and the existing legislature 
should be supposed incompetent to alter the Ime of succession, thej 

t.,ih uda cf itx hcxi^e. PaH. W .A. ~iL 64. Be. cceruj> party, a rso years’ eras, hid 
crssgtd tceir visa eedtrere teccaae eager u.- a d_rcl=iraa ,-ia addres,* to tha. eSiet was 
a tee Eoias cf aad Jojt cy caly ta-o -t-.res, .ae dc.^ cf Yc’ivcoaxfc'i.. Id. 
600 - Hu IS ci> jutd cy a ra -eg o a Coleaaas s Leaers, j-tre —at ratrgaer esp-euss — s 
dosus to £44 lart.a— ,iT,t cuo'Ted, ej tas hops tiau aacciat' ■s’ctdd ce cure ta-c=raa!s to too 
iclsaixa of cala.r. 3 ^ Tiu ir.aX noao uas csseeteas aa-gii. garo sa ad-aatags c-er tis 
nx-rccs carca of £a ^lar-d taen, ar-i be cdeced to ceso a-o a general ladalgeace 

1 Hu test, go Car iL star. 2., isths dedaraeaoseo^ciSed by caear-ers cf Sa-Ji hccics cf 
carhaiaer.: c= taiiag taear scats, that there is to na.r.->.-;.~«;2anae..3 cf -as ctea: . -r .. v sa lae 
LctTs Sapper aad that the cr-ccaraa casuals, u pram eU la tae caa-co cf Ratae, is id»da- 
treos. The cath cf sepreaaty vsas already ta.cn by tae coaiaica», thaeja act cy the terds 
aad e IS a great r-ea-ff to latagrae that ca-hoHas vrere legally capat-e cf shiag la the I^vrer 
h-ue tefo-e lae act of 1679. Eat had ceea the aeac*’ the llagparilaaieat ta iSga co exch.de 

theei ircai tae c..,.=e cf h-ds aad t s eras of coerce reeved area grea.er cageraess as J:e 

daager 6oei their aiduaee no,re apparea— A hTl tiu pcrpcte ed tae coataa-as 
la iSyg, be. was tcrk,-»3 cat by toe peers, jeem., Ifay 14 hicv 8 It was breegat la agaei 
la the£priagc‘'.i7S. Pari Hu 590 la tae aaneaa efthe saiaeyear u aras reaevred, vrbea 
tae Irrd, agreed to tae codi c'cep'eeoay, cot cca ctd Jie derliia.-r.-a aga.r.it uaasehuatra- 
txa, 10 £ir as uaesr evra bcue aras aSeraed by c. Lc-o'j jeera,, l,cr ao 1678 They also 
ezcep.ed .ae d.j M.r cf \ erk troai tre opeictioa o*' tae bill w acta excepta.a was carted la tae 
cat teas by two c-ces. Parh H 1040. The d_ce c'’Vc*«. aadsetea rac'clards p'u4i>.ed. 

The Ta..eaee cf t-cs e teaea ca all s.des win aso caa Cr t.- .s .aec'.giaal dechraaca bat it 

tac*e daacelt to jestify its re-eaata a. jtaeau VVhau"er rr..8 a beJTef na the pa,i£S 
seprearaey aiay eierc^ cp.a laea » p^’ at,, u j bard to tee acw lae doctaae cf traasahuo- 
Catt-a caa (Lrectly aaect the.-3 aad sare-y be woo rea-aaoes the fenaer caraic. be "ery 
dacgercas ca accocat cf iu aehereaec to the h.ter Scr i a leu extra-rtaaaiy to deaair . d 
fraai aay of th.„e w’^o u,_Ul , coiapcte a hca.4 c'coaaaaa,, ue ...a- rtrai that tae pracuce cf 
the charca cf Horae 13 die u-ccataai cf Saau IS al.,L,trcu trace, etea oa tae hjpehetrs taat 
a couuy geatitaraa has a dear ace—a cf wra,t a, tr.eart hy u’eh.ry be a,, la craoy cases, 
wbed , oat cf tae way cfjcrowjag w,..,. the ch..rca of Porce. or my ci u areraters, cehere or 

^actm. The tarocauca cf tanr.s, as held »_d ezp aed oy taat ca_rc3 la trre coaadl of 

Treat, IS iuely cu -daburcas, with wraUeter erro- it may ce ccuged ti— the praerceat 
leau of caedL^ed Rcaaio caJa-bes seera, i J.j m* jmsafy the declaratr. a aadersrardrag it 
to 'eier to certara s,.,exttilioai, caaa,emmced cr cot e-acaaued by luerr cle.'gy I cave s,are 
cares tao^ghr taat tae legiUatcr cf a g'eat cata-a set, cS cddi / by e leerr .ly pre’eamg d-eo- 
tcpcal pesruas abeci whah he waaws acthog; aad sweaoag 0 he poa»e--wa cf p-rpety 
wmxn ae d..c5cc ecjcy 

* The secoad reataag cf lae eacii_i,3 bdl wa. carried Hay 21 ic7_/ by 207 a> 128. The 
debates are la Parh Hi_a 1127 e* pc«a la the meat pwrharaeatit was or-ied wi., uzx 3 
divaa-a. Sr Leahae Jeahiai alcae t-etas to ta-e ta—ea me h-gh grc_ad, tan. ' 
ccaact (carhert the h^ cf the crewa aad ihii c tua aa act _a._afpa_,, itw-ald he irrwhd 
•w itseU’’* Id- iijT. 
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could as httle impair as they could alienate, the indefeasible nghts of 
the hen nor could he be bound by restrictions to which he had never 
given his assent It seemed strange to maintain that the pailiament 
fould reduce a future hing of England to the condition of a doge of 
Venice, by shacUing and taking away liis authority, and yet could 
not divest him of a title which they could render little better than a 
mockery Those accordingly who disputed the legislative omnipotence 
of Darhament did not hesitate to assert that statutes mfnnging the 
orero-^ative were null of themselves With the court lawyers conspued 
the cler<n', who pretended these mattcis of high policy and constitutional 
law to be witlun tlieir province, and, uith hardly an evception, took a 
zealous pait against the exclusion It was indeed a ineasuie repugnant 
to the common prejudices of mankind, who, without entering on the 
abstract competency of parliament, aie naturally accustomed in an 
heieditary monarchy to consider the next hen as possessed of a light, 
which, except through necessity, or notorious criminality, cannot be 
justly divested The mere profession of a rehgioiVdiffLient fiom the 
established, docs not seem, abstractedly considered, an adequate 
ground for unsettling the regiilar order of inheritance Yet such was 
the narrow bigotry of the sixteenth and seventeeth centuiies, which 
died away ahnost entirely among protestanls m the next, that even the 
trifling diflerences between Lutheians and Calvinists had frequently 
led to alternate persecutions m the Gennan states, as a prince of one 
or the odier denomination happened to assume the government And 
the Romish religion, in particular, was in that age of so restless and 
malignant a character, that unless the power of the crown should be 
far more strictly limited than had hitherto been the case, there must 
be a very serious danger fiom any sovereign of that faith, and the 
letters of Coleman, as well as other evidences, made it manifest that 
the duke of York was engaged in a scheme of geneial conversion, 
which, from his arbitrary temper and the impossibility of succeeding 
by fair means, it was just to apprehend, must involve the subversion 
of all civil kberty Still this was not distinctly perceived by persons 
at a distance from the scene, imbued, as most of the gentry were, with 
the principles of the old cavaliers, and those which the church had 
inculcated The king, though hated by the dissenters, retained the 
affections of that party, who forgave the vices they deplored, to his 
father’s memory and his personal affability It appeared harsh and 
disloyal to force his consent to the exclusion of a bi other in w-hoin he 
^w no crime, and to avoid which he offered evciy possible expedient 
There will always be found in the people of England a strong un- 
willingness to foice the reluctance of their soveieign— a latent feeliim 
of which parties in the heat of their tiiumphs are seldom aware, be- 
It does not display itself until the moment of le-action And 
S3 ’ the hss settled times before the revolution, this personal 

and may still, no doubt, sometimes 
break out so as to frustrate objects of high import to the public weal, 

self to almost wrylord'^ to dl^uatlrhlm the king took the pains to speak him 

them, -M the samiMimc* let \vh^t 'assenting to \t when a shouhi come up telling 

past Life of James 553 ^ he would nover sulTer sucli a villanous bill to 



y86 Schemes of Shaftesbury and Moimiouih 

it 13 on the whole a salutary temper for the conservation of the 
monarchy, which may require such a barrier against the encroachments 
of factions and the fervid passions of the multitude 
The bill of evciusion was drawn with as much regard to the inhent- 
ance of the duke of York’s daughters as they could reasonably demand, 
or as any lawyer engaged for them could have shown , though some- 
thing different seems to be insinuated by Burnet It provided that the 
impenal crown of England should descend to and be enjoyed by such 
person or persons successively during the life of the duke of York, as 
should have inhented or enjoyed the same m case he were naturally 
dead If the pnncess of Orange was not e\pressly named, (which, the 
bishop tells us, gave a jealousy, as though it were intended to keep 
that matter still undetermined,) this silence was evidently justified by 
the possible contingency of the birth of a son to the duke, ivhose nght 
there was no intention in the framers of the bill to defeat But a large 
part of the opposition had unfortunately other objects in view It had 
been the great error of those who understood the arbitrary counsels ot 
Charles II to have admitted into their closest confidence, and in a 
considerable degree to the management of their party, a man so desti- 
tute of all honest pnnciple as the earl of Shaftesbury Under his con 
taminating influence, their passions became more untractable, their 
connexions more seditious and democratical, their schemes more revo- 
lutionary , and they broke away more and more from the line of national 
opinion, till a fatal re-action involved themselves in ruin, and exposed 
the cause of pubhc liberty to its most imminent peril The counte- 
nance and support of Shaftesbury brought forward that unconstitutional 
and most impolitic scheme of the duke of Monmouth’s succession. 
There could hardly be a greater insult to a nation used to respect its 
hereditary line of kings, than to set up the bastard of a. prostitute, 
without the least pretence of personal excellence or public services, 
against a pnncess of known virtue and attachment to the protestant 
leligion And the effrontery of this attempt was aggravated by the 
hbels eagerly circulated to dupe the credulous populace into a belief of 
Monmouth’s legitimacy The weak young man, lured on to destruction 
by the arts of intnguers and the applause of the multitude, gave just 
offence to sober-minded patnots, who knew where the true hopes of 
public liberty were anchored, by a kind of triumphal procession through 
parts of the country, and by other indications of a presumptuous 
ambition * 

* Ralph p 493 The atroaous libel, entitled, ’‘An Appeal from, the Country to the 
City published in 1679 and usually ascnbcd to Ferguson (though said in Btog ant art 
L Estrange, to be wmten by Charles Blount), was almost suffiaent of itself to excuse the 
return of public opinion towards the throne State Tracts temp Car II Ralph, 1, 476 
Pari Hist, IV Appen The king is personally struck at in this tract with the utmost fury 
the queen is called Agnppina in allusion to the infimous charges of Oates Afonmoutli la 
held Jp as the hope of the country ** He will stand >ou, therefore you ought to stand by 
him He who hath the worst title alwiws makes the best kiog One Hams was tried for 

E ublishing this pamphlet, Ihe jury at first found lam guilty of selling , an equivocal \erdict 
y which they probably meant to deny or at least to disclaim an> assertion of the libellous 
character of the publication But Scroggs telling them it was their province to say guUtj or 
not guilty, they returned a verdict of guilty State Trials, vii 925 

Another arrow dipped in the same poison was a “ Letter to a Person of Honour concerning 
die Black Bov Somers Tracts vin 189 llie story of a contract of mamage between the 
king and Mrs Waters Monmouth a mother, concealed in a black bov had lately been current 
and he former had taken pains to expose its falsehood hy a ppblic examinqiiou of the cent!? 
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If anv apolocry can fe made for the encouragement given by some 
of the whig^ par^, for was by no means general, to the pretension^s 
of Monmouth, it must te found m their knowledge of the 
tion for him, which furnished a hope that he might more easily be 
brought in to the exclmion of his brother for the sake of so beloved a 
child'! than for the pmce of Orange And doubtless there ^ s 
period Mhen Charles’s acquiescence m the exclusion did not appear so 
unattainable, as from hs subsequent line of behaviour ^ 

consider it It appears from the recently published life of James, that 
in tlie autumn of 16S0 he embarrassment of the king^s situation, and 
the influence of the dudiess of Portsmouth, who had gone over to the 
exclusionists, made him seriously deliberate on abandoning ms brother 
Whether from natural instability of judgment, from the steadv 
adherence of France tothe duke of York, or from observing the preat 
strenc'th of the tory pirty in the house of lords, where the bill was 
rejected by a majority of 63 to 30, he soon returned to his former 
disposition It was long, however, before he treated James w'lth 
perfect cordiality Conscious of his own insincerity in religion, which 
the duke’s bold avowal of an obnoxious creed seemed to reproach, he 
w'as provoked at bearing so much of the odium, and incurring so many 
of the difficulties, which attended a profession that he had not ventured 
to make He told Hyde, before the dissolution of the parliament of 
1680, that It would not be m his power to protect his brother any 
longer, if he did not conform and go to church (Life of James, p 657 ) 
Hyde himself, and the duke's other friends, had never ceased to urge 
him on this subject Their importunity was renewed by the king's 
order, even after the dissolution of the Oxford parliament, and it 
seems to have been the firm persuasion of most about the court that 
he could only be preserved by conformity to the protestant religion 
He justly apprehended tlie consequences of a refusal , but inflexibly 
conscientious on this point, he braved wdiatever might anse from the 
timidity or disaffection of the ministers and the selfish fickleness of 
the king 

In the apprehensions excited by the king’s unsteadiness, and the 
defection of the duchess of Portsmouth, he deemed his fortunes so 
much m jeopardy, as to have resolved on exciting a civil w-ar, rather 

nan whose name had been made use of This artful tract is intended to keep up the belief ol 
Monmouth’s legitimacy, and e\en to graft it on the undeniable falsehood of that tale , as if it 
had been purposely fabricated to delude the people by setting them on a wrong scent See 
also another hbel of tlie same class, p 197 

Ihongh Monmouth’s illegitmumy is past all question, it has been observed by Hams, tliat 
the piancp of Onmge, in wnting to her brother about Mrs Waters, m 1055, twice nami her 
as his wife Tlmrloe, i 665 , quoted in Hamss Lives, iv i63 but though tins was a scan 
indecency on her part it proves no more than that Charles, like other young men in 
■^'ter'humou?^hlm"iirit°° enough to give that appellation to his misiress and that his 

the presumption men he went to dine with 

Iwd bMn ""“f '■®'"“‘'e^‘>'at the bar by which the heralds denoti. illegitimacy 

of opmion that'^ei^n<T',L£°M c s®S,ct poat Kanll ill was evidently 

PortsmouUi anoav-i ^ old finally abandon Jus brother b imucriaiid joined the duchess of 
Godolphin also wiTh h 3°P'='T’ "'"g ▼oted for the bill m Nov , :63o fames charged 

by as peers thouvli ^ ’’■'n'o does not appear in the protest signed 

sat nVa^The So* Lt "^Slesea does a'l!e diichep efi Portsmouth 

among them" P 6-^8 trwl, dispensing her <iweetnicTt-, md gracjous looks 
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than yield to the exclusion He had alreadyjtold Barillon that the 
royal authority could be re-established by no other means ^ The 
episcopal pai ty m Scotland had gone such lejigths that they could 
hardly be safe under any other king The catlmhcs of England weie 


of couise devoted to him With the help of these he hoped to show 
himself so formidable, that Charles would find ^t his interest to quit 
tliat cowaidly line of politics, to which he was pcrificing his honour 
and affections Louis, never insensible to any occasion of rendering 


England weak and miserable, directed his ambassador to encourage 


the duke m this guilty project vvath the pioinisej of assistance (Dal- 
rymple, 277 Nov 1680) It seems to have l^een prevented by the 
wisdom or public spirit of Churchill, who pointed out to Banllon the 
absurdity of supposing that the duke could stand jy himself in Scotland 
This scheme of lighting up the flames of civil war m three kingdoms 
foi James’s private advantage, desen es to be nioic remarked than it 
has hitherto been at a time when his apologists ieem to have become 
numerous If the designs of Russell and SidneJ' for the preset vation 
of their country’s hbeity aie blamed as rash and unjustifiable, what 
name shall we give to the project of mamtainingl the pretensions of an 
individual by means of rebelhon and general bloodshed? 

It IS well known that those who took a concern m the maintenance 
of lehgion and hbeity, were much divided as to ;he best expedients for 
securing them , some, who thought the exclusion too violent, dangerous, 
or impracticable, prefernng the enactment of limitations on the pre- 
rogatives of a catholic king This had begun in fact fiom the court 
who passed a bill through the house of lords ui 1677, for the secunty, 
as It was styled, of the protestant religion This provided that a 
declaration and oath against transubstantiation should be tendered to 
evei y king within fourteen days after his accession , that, on his refusal 
to take it, the ecclesiastical benefices in the gut of the crown should 
vest in the bishops, except that the king should name to every vacant 
see one out of thiee persons proposed to him] by the bishops of the 
province It enacted also, that the children of a king refusing such a 
test should be educated by the archbishop and two or three more 
prelates This bill dropped in the commons , and Marvell speaks of 
It as an insidious stratagem of the ministry “ It is more easy, however, 
to give hard names to a measure originating witn an obnoxious govern- 
ment, than to prove that it did not afford a considerable security to 
the estabhshed church, and impose a very remar'-vable limitation on the 
prerogative But the opposition m the house of c ommons had probably 
conceived their scheme of exclusion, and would not hearken to any 
compromise As soon as the exclusion became the topic of open 
discussion, the king repeatedly offered to grajUt every secunty tliat 
could be demanded consistently with the lineal succession. Hollis, 

* II est persunde qtie I autonte rojale tic sc peut rctabhr en/Angletcrrc que par une guerre 
ci\;le Aug i6So Dalrymple, 265 | 

^ iSlirveH s Growth of Popery, in State Tncts, temp Car Ii p 98 Pari Hist 853 The 
second reading was earned by 127 to 88 Serjcint IMiynardl >vno was probably not in the 
secrets of his party, seems to have been surpnsed at their opposition An objection with 
Marvell and not by any means a bad one, would have been that the children of the rojal 
funny were to be consigned for education to the sole govern nieiit of bishops The duke of 
York, and thirteen other peers, protested against this bill, not all of them from the same 
oiouves 05 may be collected from their names. Lords* Joun s , 13th and isth Mar 1679 
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Halifax and for a time Essex, as well as several oninient mcL xn the 
lower house, were in favour of limitations • But ihobc which they 
intended to insist upon, were such encroachments on the constitutional 
authority of the crown, that except a title and levonue, which Charles 
tliou^ht more valuiblc than all flic rest, a popish km- would 
one attiibute of rojaltv Ihc king huiisell, on the 30th of April, 167;, 
before the heats on the subject had become so violent as they wvu 
the next year, offered not only to secure all ecclesi islieal prelerments 
from the control of a popish successor, but to piovide that the 
ment in being at a demise of the crown, or the list tint had been 
dissolved, should mimcdntely sit and be indissoluble for t certain 
time , tint none of the pnvy council, nor judges, nor lord lieutenant, 
nor deputy lieutenant, nor olficer of the invy, should be appointed 
during the reign of a catholic king, Vtithout consent of parh iment rle 
oflered at the simc time most readily to consent to any further pio* 
vision tint could occur to the wisdom of parliament for tlie seeiinly ol 
religion uid liberty consistently with the right of succession Halifax, 
the'eloquent and successful opponent of the exclusion, was the avowed 
champion of limitations It was proposed, in addition to these oilers 
of the king, that the duke, in case of his icctssion, should have no 
negative voice on bills, that he should dispose of no civil or military' 
posts without the consent of parliament , that a council of forty-one, 
nominated by the two houses, should sit pernianently during the recess 
or interval of piihanient, with power of appointing to all vacant oft'ices, 
subject to the future approbation of the lords ind commons (Com 
Journ , 23rd Nov 16S0, 8th Jan 1681) 'Ihesc extraordinary innova- 
tions would, at least for the time, have changed our constitution into 
a republic, and justly appeared to many persons mori. revolutionary 
than an altcTalion in the course of succession 'ihc duke of York 


looked on them with dismay, Charles indeed privately duel tred, that 
he would never consent to such mfnngcments of the preiogative 
(Life of James, 634 671 Dahymple, p 307 ) It is not, however, easy 
to perceive how he could have escaped from the necv.ssity of adhering 
to ins own propositions, if the house of commons would have relin- 
quished the bill of exclusion The prince ol Orange, who was doubtless 
111 secret not averse to the latter measure, declared strongly against the 
plan of restrictions, which a protestant successor might not find it 
practicable to shake off Another expedient, still moie ruinous to 
James than that of limitations, was what the court itself suggested 
m the Oxford parliament, tli it the duke retaining the title of king, a 
regent should be appointed, 111 the person of the princess of Orange, 
with all the royal prerogative^, nay, that the duke, with his pageanj 
crown on his head, should be banished fiom England during his life. 


1 Lords Ruvsell iml Cavendish, sir W Covemrj and sir Ihonias I ittlLtoii -com to Imo 
fen.le I<alph.4 ,o b'dl,u> a 30 

onilliiuuoi ‘hi council asanut the ici.cmc 

heard o'f^edaJse^n' C60 671 fhe duU tavc liiiiij.ir up for lost wlien In. 

hut the exclusion* Uirch anr? ^ Jedaring his readiness to he.arkcii lu any cxiJcdieiil 

b.n.mess.ei thTho“rml name ‘!“* J'"' HtziiamVs 

Reresby says, p loTconfirmcd bv RaU ‘IS ‘hem to pcnist m ihcir former .eheiue, 

who IS said \o luve lAieii onSnaltv l*?i* f '’Uppotlvd by sir 1 hoinas LitUelon, 

ueen originally acainsi Ihe bill of exclusion, as well assirWiUum Coventry 
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This proposition, which is a great favountc with Burnet, appears liable 
to the same objections as were justly urged against a similar scheme 
at the revolution It was certain that in cither case James would 
attempt to obtain possession of power by force of arms , and the law 
of England would not treat very favourably those who should resist ^ 
an acknowledged king in his natural capacity, while the statute of " 
Henry VII would, legally speaking, afford a security to the adherents 
of a de facto sovereign 

Upon the whole, it is very unlikely, when we look at the general 
spirit and temper of the nation, its predilection for the ancient laws, 
Its dread of commonwealth and fanatical principles, the tendency of 
the upper ranks to intrigue and corruption, the influence and activity 
of the church, the bold counsels and haughty disposition of James 
himself, that cither the exclusion, or such extensive hmitations as were 
suggested m lieu of it, could have been carried into effect with much 
hope of a durable settlement It would, I should conceive^ have been 
practicable to secure the independence of the judges, to exclude place- 
men and notorious pensioners from the house of commons, to render 
the distribution of money among its members penal, to remove from 
the protestant dissenters, by a full toleration, all temptation to favour 
the court, and, above all, to put down the standing army Though 
none perhaps of these divisions would have prevented the attempts 
of this and the next reign to introduce arbitrary power, they would 
have rendered them still more grossly illegal, and, above all, they 
would have saved that unhappy revolution of popular sentiment which 
gave the court encouragement and temporary success 

It was m the year 1679 that the words Whig and Tory were first 
heard in their application to English factions , and though as senseless 
as any cant terms that could be devised, they became instantly as 
familiar in use as they have since continued There were then indeed 
questions in agitation, which rendered the distinction more broad and 
intelligible than it has generally been m later times One of these, 
and the most important, was the bill of exclusion , m which, as it was 
usually debated, the republican pnnciple, that all positive institutions 
of society are m order to the general good, came into collision with 
that of monarchy, which rests on the maintenance of a royal line, as 
either the end or at least the necessary means of lawful government. 
But as the exclusion was confessedly among those extraordinary 
measures, to which men of tory principles are sometimes compelled to 
resort m great emergencies, and which no rational whig espouses at 
any other time, we shall perhaps discern the formation of these grand 
political sects m the petitions for the sitting of parliament, and in the 
counter addresses of the opposite party 

In the spnng of 1679, Charles established a new pnvy council, by 
the advice of sir William Temple, consisting m great part of those 
eminent men m both houses of parliament, who had been most pro 
minent in their opposition to the late ministry ^ He publicly declared 

Sidney’s Letters, p 32 It was opposed by J ones, XVinnuigton, Booth, tnd, if the Pari Hist 
be n^ht> by Hampden and Birch ^ 

^ lemplc s Memoirs He says their revenues in land or offices amounted to 300,000/ per 
annum whereas those of the house of common^ seldom exceeded 400^000/ The kin^ objected 
xn^cb to admittinf Halifax , but himself proposed Shaftesbury, much against Temple’s wuhest 
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his resolution to govern entirely by the advice of this council, and 
of parliament The duke of York was kept in what seemed a sort 0 
exile at Brussels ^ But the just suspicion attached to the king's 
character prevented the commons from placing much confidence m 
this new mnistry , and, as frequently , happens, abated their esteem 
for those uho, with the purest mtcntions, had gone into the council 
They had soon cause to perceive that their distrust Imd not been 
excessive The ministers were constantly beaten m the h^se of 
lords , an almost certain test in our government, of the courts m- 
sincenty (See the protests in 1679, passim ) The parhainent was 
first prorogued, then dissolved, against the advice, in die latter 
mstance, of the majority of that council by whom the king had pledged 
himself to be directed A new parliament, after being suminoned to 
meet in October, 1679, was prorogued for a twelvemonth without the 
avowed concurrence of any member of the council Lord Russell, 
others of the honester party, withdrew from a board where their 
presence was only asked m mockery or deceit, and the whole specious 
scheme of Temple came to nothing before the conclusion of the year 
u hi ch had seen It displayed (Temple’s Mem Life of James, 581 ) Its 
author, chagnned at the disappointment of his patriotism and his 
vanity, has sought the causes of failure in the folly of Monmouth and 
perverseness of Shaftesbury He was not aware, at least in their full 
extent, of the king’s mtngues at this period Charles, who had been 
induced to take those whom he most disliked into his council, with the 
hope of obtaining money from parhament, or of parry ing the exclusion 
bill, and had consented to the duke of York’s quitting England, found 
himself enthralled by ministers whom he could neither corrupt nor 
deceive , Essex, the firm and temperate fnend of constitutional liberty 
in power as he had been out of it, and Halifax, not yet led away by 
ambition or resentment from the cause he never ceased to approve 
He had recourse therefore to his accustomed refuge, and humbly 
implored the aid of Louis against his own council and parliament 
He conjured his patron not to lose this opportunity of making England 

rhe tunas in Holland rose on the news Banllou was displeased, and said it ivas makuig 
“ des etats, et non dcs conseils which was not without weight, for the hing had declared he 
would take no measure nor even choose any new counsellor, without their consent. But the 
eictreme disadvantage of the position m which this placed the crown rendered it absolutely 
certam that it was not submitted to with smcenly Lady Portsmouth told Barillon, the new 
mmistry was formed m order to get money from paihament Another mouve, no doubt, wai 
to prevent the exclusion bill 

’ of 558 On the Ung’s sudden illness Aug 22 I'jg, the ruling mmisters, 

^ r Essex, alarmed at the anarchy which nught come on his death, o 
which hlmftcshjiry and Monmouth would profit, sent over for the duke but soon endeavoured 
to make ^ go into Scotl^d and, after a struggle against the king’s tucks to outwit them, 
succeeded m this object. Id p 570. et post 

1 P,. 89., “ ^ true it is," he says, “ that there is no wearing the court 

^ co^try j^ery together Thim also Algernon Sidney, m his letters to Saville, p lO 
mchnes not to be so stifT as formerly in adiancmg only those that exalt 
oiers that are poming into play thereupon, 
of wtenuons i^erent from what^cy havc^therto pro- 

^e rEss« if thm time to Sunderland. “ If he and hvo 

^^agmernM themselves, I believe they vviU have the 

our nauon ” Annl ° ^ f ^ business and may bnng much honour to themselves and good to 

were become v^u'n^opu’L p Essex 

“maketh snm,. nf .P"P“*“> P SO -the bare bemg preferred, says secretary Coventry. 
Russell/ p 90 suspected, though not criminal ’’ Lord J Russell’s Life of L^ 
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for ever dependent upon France These are his own words, such at 
least as Barillon attributes to him. (Dalrymple, p 230 237 ) In 
pursuance of this overtuie, a secret tieaty was negotiated between the 
two kings , wheieby, after a long haggling, Chants, for a pension of 
1,000,000 livres annually during three years, obliged himself not to 
assemble parliament during that time This negotiation was broken 
off, through the apprehensions of Hyde and Sunderland, who had been 
concerned m it, about the end of November 1679, before the long 
prorogation which is announced in the Gazette by a proclamation of 
December nth But the resolution having been aheady taken not to 
permit the meeting of parliament, Charles peisisted m it as the only 
means of escaping the bill of exclusion, even when deprived of the 
pecumary assistance to which he had trusted 

Though the king’s behaviour on this occasion exposed the fallacy of 
all projects for reconciliation with the house of commons, it was very 
well calculated for his own ends nor was theie any part of his reign 
wherein he acted with so much prudence, as from this time to the 
dissolution of the Oxford parliament The scheme concerted by his 
adversaries, apd already put in operation, of pouring in petitions from 
every part of the kingdom for the meeting of parliament, he checked in 
the outset by a proclamation, artfully drawn up by chief-justice North, 
which, while it kept clear of any thing so palpably unconstitutional as 
a prohibition of petitions, served the purpose of manilesting the king’s 
dislike to them, and encouraged the magistrates to treat all attempts 
that way as seditious and illegal, while it drew over the neutral and 
lukewarm to the safer and stronger side 1 1 hen were first ranged 
against each other the hosts of whig and tory, under their banners of 
liberty or loyalty , each zealous, at least m profession, to maintain the 
established constitution, but the one seeking its security by new 
maxims of government, the other by an adherence to the old It must 
be admitted that petitions to the king from bodies of his subjects, 
intended to advise or influence him in the exercise of his undoubted 
prerogatives, such as the time of calling parhament together, familiar 
as they may now have become, had no precedent except one in the 
dark year 1640, and were repugnant to the ancient pnnciples of our 
monarchy The cardinal maxim of toryism is, that the king ought to 
exercise all his lawful prerogatives without the interference of unso- 
licited advice even of parhament, much less of the people These 
novel efforts therefore were met by addresses fiom most of the grand 
juries, from the magistrates at quarter sessions, and from many cor- 
porations, expressing not merely their entire confidence m the king, 
but their abhorrence of the petitions for the assembling of parhament , 
a term which, having been casually used in one address, became the 
watchword of the whole party (London Gazettes of 1680, passim.) 
Some allowance must be made for the exertions made by the court, 
especially through the judges of assize, whose charge to grand juries 
IV ere always of a political nature Yet there can be no doubt that the 
strength of the tones mamfested itself beyond e-xpectation. Sluggish 

• Sir kcjger North’s account of thib court stratagem Examen of Kennet, 346 The procia 
maUon itself, however, in the Gazette, 12th Dec. 1679, is more strongly worded than we 
should expect from North s account of it, lud JS by no ni'-ans limited to Utmultuous petitiors. 
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and silent m its fields, like the animal which it has taken ' 

the deep-rooted loyalty of the English gentry to the 
a supermini observer, tiU some circumstance calls 
and furious energy The temper shown in 1680 was 
what the late elections would have led men to expect, not 
of the next elections for the parliament at Oxford A large majority 
returned on both these occasions, and that m the principal counties as 
much as in corporate towns, were of the whig principle It appears 
that the ardent zeal against popery m the smaller freeholders rnust 
have overpowered the natural influence of the superior classes llic 
middling and lower orders, particularly in towns, were clamorous 
against the duke of York and the evil counsellors of the crown I 3 ut 
with the countrj gentlemen, poper>' was scarce a more odious word 
than fanaticism , the memory of the late reign and of the usurpation 
was still recent, and in the violence of the commons, in the insolence 
of Monmouth and Shaftesbury, in the bold assaults upon hereditary 
right, they saw a faint image of that confusion which had once im- 
poverished and humbled them Meanwhile the king’s dissimulation 
was quite sufficient for these simple loyalists , the very delusion of the 
popish plot raised his name for religion m their eyes, since his death 
was the declared aim of the conspirators , nor did he fail to keep 
alive this favourable prejudice by letting that imposture take its course, 
and by enforcing the execution of the penal laws against some unfortu- 
nate pnests.^ 

It is among the great advantages of a court in its contention with 
the asserters of popular privileges, that it can employ a ciicumspect 
and dissembling policy, which is never found on the opposite side 
The demagogues of faction, or the aristocratic leaders of a numerous 
assembly, even if they do not feel the influence of the passions they 
excite, which is rarely the case, are urged onwards by their headstrong 
followers, and would both lay themselves open to the suspicion of 
unfaithfulness and damp the spirit of their party, by a wary and 
temperate course of proceeding Yet that incautious violence to which 
ill-judging men are tempted by the possession of power must m every 
case, and especially where the pow^r itself is deemed an usurpation, 
ewt them headlong This was the fatal error of that house of commons 
vmich met in October, 1680 , and to this the king’s triumph may 
chiefly be ascribed. The addresses declaratory of abhorrence of 
petitions for the meeting of parliament were doubtless uitcniperate with 
respect to the petitioners , but it was preposterous to treat them as 
violations of privilege A few precedents, and those in times of much 

not justify so flagrant an encroachment on 
subject, as the commitments of men for a 
® affecting the constitutional rights and functions of 

motinn- onp f ®^pa]sion of Withens, their own member, for pro- 
moting one of these addresses, though a violent measure, came in 


m' the'ime^volum 


was more severe and “Pecmlly p 8rt 859 849 

brother tells us, came unwHinohr^info^iW hian Scroggs Die hing, as hi« 

Mouraah.pW 


Life of James, 583 
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point of law within their acknowledged authonty ‘ But it was by no 
means a generally received opinion m that age, that the ‘house of 
commons had an unbounded jurisdiction, directly or indirectly, over 
their constituents . The lawyers, being chiefly on the side of preroga- 
tive, inclined at least to hmit very greatly this alleged power of com- 
mitment for breach of pnvilege or contempt of the house It had very 
rarely, m fact, been exerted, except in cases of serv ing legal process on 
members or other molestation, before the long parliament of Charles 
I , a time absolutely discredited by one party, and confessed by every 
reasonable man to be full of innovation and violence That the 
commons had no nght of judicature was admitted , was it compatible 
lo principles of reason and justice, that they could, merely by"^ using 
the words contempt or breach of privilege in a warrant, deprive the 
subject of that liberty which the recent statute of Habeas Corpus had 
secured against the highest ministers of the crown ^ Yet one Thompson, 
a clergyman at Bristol, having preached some virulent sermons, 
wherein he had traduced the memory of Hampden for refusing the 
payment of ship-money, and spoken disrespectfully of queen Ehzabeth, 
as well as insulted those who petitioned for the sitting of parliament, 
was sent for in custody of the serjeant to answer at the bar for his high 
misdemeanour against the privileges of that house , and was afterwards 
compelled to find security for his forthcoming to answer to an impeach- 
ment voted against him on these strange charges (Journals, Dec 24. 
i68o ) Many others were brought to the bar, not only for the crime of 
abhorrence, but for alleged misdemeanours stiU less affecting the 
privileges of parliament, such as remissness m searchmg for papists 
Sir Robert Cann, of Bristol, was sent for m custody of the serjeant-at- 
arms, for publicly declaring that there was no popish, but only a 
presbyteiian plot A general panic mingled with indignation was 
diffused through the countiy, till one Stawell, a gentleman of Devon- 
shire, had the courage to refuse comphance ivith the speaker’s warrant, 
and the commons, i\ho hesitated at such a time to nsk an appeal to 
the ordinary magistrates, were compelled to let this contumacy go 
unpunished If indeed we might beheve the journals of the house, 
Stawell was actually in custody of the serjeant, though allowed a 
month’s time on account of sickness This was most probably a 
subterfuge to conceal the truth of the case (Park Hist. 1 174.) 

These encroachments under the name of pnvilege were exactly 
m the spirit of the long parliament, and revived too forcibly the recol- 
lection of that awful penod. It was conunonly in men's mouths, that 
1641 was come about agam There appeared indeed for several months 
a very imminent danger of civil war I have already mentioned the 
projects of the duke of York in case his brother had given way to tlie 
exclusion bill There could be htUe reason to doubt that many of the 
opposite leaders were ready to try the question by arms Reresby has 
related a conversation he had with lord Halifax immediately after the 
rejection of the bill, which shows the expectation of that able states- 
man, that the differences about the succession would end m civil war * 

^ They went a little too far, however, when they actually seated sir 'WilUam Waller 
in Withens’a place for Westnunster Ralph, 514 

* Reresby’s Memours, 106 Lord Hahfaxand he agreed, he says, on considerauon, that thi 
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The just abhorienoc good men entertain for such 
their nidifniation against those who conspicuously bring to 
however d'esirous some of the court might be to strengthen the ' 

tiveby quelling a premature lebclhon, the commons were, m the eye 
of tlm nTtionl far more piomment in accelerating so teirible a crisis 
Their voles in the session of November, i6So,\vcre marked by j 

evtravagant factiousness ‘ '1 licir conduct in the short parliament held 

at Oxford m March, i6Sr, seried still more to alienate the peiceabk 
paitof the community That session of eight days was maikul by 
the rejection of a proposal to vest all cftective power duiing the duke 
of York’s life in a regent, and by an attempt to screen the author 
of a treasonable libel from punishment, under the pretext o| im- 
pcaching him at the bar of tlie uoper house It seems diflicult not 
to suspect that the secret instigations of Barillon, and even his gold, 
had considerable influence on some of those who swayed the votes of 

this parliament „ j i 

Though the impeachment of Fitzhams, to which I have just alluded, 
was in Itself a mere work of temporary faction, it brought into discus- 
sion a considerable question m our constitutional law, wfliich deserves 
notice, both on account of its importance, and because a popular 
writer has advanced an untenable proposition on the subject The 
commons impeached this man of high treison The lords voted, 
that he should be proceeded against at common law It w is resolved 
in consequence, by the lower house, “ that it is the undoubted right 
of the commons in parhament assembled, to impeach before the lords 
in parhament any peer or commoner for treason, or any other crime 
or misdemeanour and that the refusal of tlic lords to proceed in par- 
liament upon such impeachment is a denial of justice, and a violation 
of the constitution of parliament” (Com Joums , Marched i6Si) 
It seems indeed difficult to justify the determination of the lords 
Certainlj the declaration m the case of sn Simon de Hereford, who 
having been aecused by the king, m the fouith year of Edwmd III 
before the loids, of participating m the treason of Roger Mortimer, 
that noble assembly protested, with the assent of the king in full 
parhament, that albeit they had taken upon them, as judges of the 
parliament m the presence of the king, to render judgment, yet the 
peers, who then were or should be m time to eome, were not bound to 
render judgment upon others than peers, nor had power to do so , and 
that the said judgment thus rendered should ne\ er be di awn to ex unple 
or consequence in tune to come, wheieby the said peers of the land 
might be charged to judge other than their peers, contrary to the law's 
ot the land , certainly, I say, this declaration, even if it amounted to a 

oiilytU,. mobi imm,.rou 5 , but ihc nioa u.ii\c iiul wcalUty p'rtof ilio 

hi*s cou'naU^d Nov ), to ntldr,.ss llvu kui„ to remove lord llilifax from 

rheyrcwlved.uun coi. , lint ..o .Member of tint home 
such tunc as he shnnhl ^ of profit from tin. crown, or luy proinvsc of o;u-, tiurmg 

30th Dec. They oftuiidLrs liucm sliouUl be expelled 

peeled, to havc^ad^ie-d ibe ^ by M iiMe whoui they sui- 

rcsolvcd uiiammouslv (loth Ian *’•*?* * *° ^' °/ J'U> J 03 o llicy 

was burnt m the year i666 bv the of tins Iiousc, that the city of London 

power m his kmgdoin %ieVwerc cX'lX' wTl^^ thereby to mtroefuce impcry and arbilmry 

the usher of the W rod a^'p^cd^oTr'o^U^ter^'Pm^ "'‘“I 

t>8 ® 
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statute, concerning which there has been some question, ‘ was not 
necessarily to be interpreted as applicable to impeachments at the suit 
of the commons, wherein the king is no ways a party There were 
several precedents in the reign of Richard II of such impeachments 
for treason There had been more than one m that of Charles I The 
objection indeed was so novel, that chief-justice Scroggs, having been 
impeached for treason m the last parliament, though he applied to be 
admitted to bail, had never insisted on so decisive a plea to the juiis 
diction And if the doctrine, adopted by the lords, were to be carried 
to us just consequences, all impeachment of commoners must be at an 
end, for no distinction is taken in the above declaration as to Berefo'rd 
between treason and misdemeanour The peers had indeed lost, except 
during the session of parliament, their ancient privilege in cases of 
misdemeanour, and were subject to the verdict of a jury , but the 
principle was exactly the same, and the right of judging commoners 
upon impeachment for corruption or embezzlement, which no one 
called m question, was as much an exception from the ordinary rules of 
law as in the more rare case of high treason. It is hardly necessary 
to observe that the 29th section of Magna Charta, which establishes 
the right of trial by jury, is by its express language solely applicable to 
the suits of the crown 

This very dangerous and apparently unfounded theory, broached 
upon the occasion of Fitzharns’s impeachment by the earl of Notting- 
ham, never obtained reception , and was rather intimated than avowed 
in the vote of the lords, that he should be proceeded against at com- 
mon law But after the revolution, the commons having impeached 
sir Adam Blair and some others of high treason, a committee was 
appointed to search for precedents on this subject , and after full 
deliberation, the house of lords came to a resolution, that they would 
proceed on the impeachments " The inadvertent position therefore of 
Blackstone (Commentaries, vol iv c 19), that a commoner cannot be 
impeached for high treason, is not only difficult to be supported upon 
ancient authonties, but contrary to the latest determination of the 
supreme tribunal 

No satisfactory elucidation of the strange hbel for which Fitzharns 
sutfered death has yet been afforded There is much probability m 
the supposition that it was written at the desire of wme in the court, 
m order to cast odium on their adversaries , a very common stratagem 
of unscrupulous partisans’ It caused an impression unfavourable to 
the whigs in the nation. The court made a dexterous use of that 
extreme credulity, which has been supposed characteristic of the 
English, though it belongs at least equally to every other people They 
seized into their hands the very engines of delusion that had been 
turned against them Those peijured witnesses, whom Shaftesbury 

' Pari Hist 11 54 Lord Hale doubted whether this wero a statute But the judges, m 
1689, on being consulted by the lord., inclined lo think that it rv as one , arguing, I suppose, 
from the words “in full parliament," which have been held to imply the presence and assent 
of the commons 

* Hatsell’s Precedents, iv 34, and App 347 State Trials, vui 236 .and xu. 1218 

* Ralph 564 etpost State Tnals, 333 437 North's Examen, 274 Fitzharns was an Irish 
papist, who had evidently interviews with the king through lady Portsmouth One Hawkins, 
afterwards made dean of Chichester for his pains, pnWished a narrative of this case fuJl-J 
iwehoods 
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had haUooed on through all the mfamy of Poprsh pbt 
arrayed m the same court to swear treason a"/, 
him5 Though he escaped by the resoluteness of his grand jury, A\ao 
Ssed to find a b,ll of .nd.cLonf on testtmony winch *7 P'^ 
themselves to disbelieve, and which was probably f^lse yet this extm 
ordinary deviation from the usual practice harm 
wise to the general cause of his faction The judges ^ 

that the witnesses should be examined m open court, so 
partiality, should they reject such positive testimony, might become 
"lanng Doubtless it is, in ordinary cases, the duty of a grand juror 
to find a bill upon the direct testimony of witnesses, where they do not 
contradict themselves or each other, and where their evidence is not 
palpably incredible or contraiy to his own knowledge The oath ot 
that inquest is forgotten, either where they render themselves, as seems 
too often the case, the mere conduit-pipes of accusation, putting a 
prisoner in jeopardy upon such slender evidence as docs not call upon 
him for a'defence , or where, as we have sometimes Icnown m political 
causes, they frustrate the ends of justice by rejecting indictments which 
are fully substantiated by testimony Whether the grand jury of 
London, in their celebrated ignoramus on the indictment preferred 
against Shaftesbury, had sufficient grounds for their incredulity, I will 
not pretend to determine * There was probably no one man among them 
who had not implicitly swallowed the tales of the same witnesses in 
the trials for the plot The nation however m general, less bigoted, or 
at least more honest in their bigotry, than those London citizens, was 
staggered by so many depositions to a traitorous conspiracy in those 
who had pretended an excessive loyalty to the king's person/ Men 

* State Tnals viii 759 RoRcr North's rctnaik on tins is worthy of him “ha\inK sMorn 
false, os It is manifest some did before to one purpose, it is more likely tlic> s\rorc true to the 
contrary ' Lxamen, a 117 And sir Robert Sawjcrs observation to the 'anic effect is also 
worthy of him On College's trial, Oates, in his cxiimintion for the privoiicr, said, tint 
Tubcrville had changed sides , Sawyer, as council for the crown, answered, “ Dr Oates, Mr, 
Tubt-rville has not changed sides, you have he is still a witness for the king, you arc against 
him" State a rials, MU 639 

The opposite party were a little pcrplcvcd by the necessity of refuting testimony they had 
relied upon In a dialogue entitled Ignoramus Vindicated, it is asked, why were Dr Oates 
and others believed against the papists? and tin. best iiiswcr the case admits is given “ Rt. 
cause Jus and their testimony was hacked by that undeniable cvidciici. of Coleman's papers, 
Godfrey s murder, and a thousand other pregnant arcumsianccs, whicli makes tlio case much 
dilTcrcnt from that when people, of very suspected credit, swc.ir the grossest improbabilities " 
But the same witnesses, It is urged, had lately been believed igaiiist the papists ‘What! 
then," replies the advocate of Shaftesbury, " may not a man be very honest and credible at 
one lime, and six months after, by necessity, subornation, niahcc, or iwciity wavs, become a 
notorious vilbm?' 

* ^ he tme (question for a grand juror to ask himself seems to be this , la tlic evidence such 
as that, if the pnsoncr can prove nothing to the contriry,hc ought to be convicted? However, 
where any considerable doubt exists as to this, os a petty juror oiiglit to acnuit, so a grand 
juror ought to hud the mdictnient 

* Roger Nortli, and the preroCTtivo wnters in general, speak of thus inquest aa a scandalous 

piece of wrjury, enough to justify the mcajurcssoon afterwards taken against the citv But 
ihs history, is vcryiroparteal, seems to think the jury warranted bv 

the absurdity of the depositions It la to be remembered tint the potty juries had shown 

■'’'J "as sold to tlie court \ii modeni times, 

wurt had could hardly ever be justified There is strong reason to believe that the 

*ewitni^fvv^^eWn^W T"{’^“''‘"'"‘'f''^^^ Ualpli, 1,0 ct post And 

Xs to the associaimn^fnnn.l Inshnieii, In whom he was not likely to have placed confidence 
t coiiccive^rcaMnab[rnM3T ? ^‘'^‘["sbury’s papers, it was not signed by hnnaclf, nor. as 

I may behove James II , th? populace hooted Shaftclbury vvifcii he was sent to the 
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unaccustomed to courts of justice are naturally prone to give credit to 
the positive oaths of witnesses Thej were still more persuaded, when, 
as m the tnal of College at Oxford, they saw this testimony sustamed 
by the approbation of a judge (and that judge a decent hypocnte who 
gave no scandal), and confurned by the verict of a jury The gross 
iniquity practised towards the prisoner m that tnal was not so gene- 
rail) bruited as his convicUom^ There is m England a remarkable con- 
fidence in our judicial proceedings, in part denv ed from their pubbcity 
and partlj from the indiscriminate manner in which jurors are usually 
summoned. It must be owned that the administration of the two last 
Stuarts was calculated to show how easilv this confiding temper might 
be the dupe of an insidious ambition 

The long’s declaration of the reasons that induced him to dissolve 
the last parhament, bemg a manifesto against the Hte majonty of the 
house of commons, was read m all churches The cleigy scarcely 
waited for this pretext to take a zealous part for the crown. Everyone 
knows their infiuence over the nauon in any cause which they make 
their own They seemed to change the war against hberty into a 
crusade. Thev re-echoed from every pulpit the strain of passive 
obedience, of mdefeasible hereditary nght, of the divnne ongm and 
patnarchal descent of monarchy Now began again the loyal 
addresses, more numerous and ardent than in the last v ear, which over- 
spread the pages of the London Gazette for many months These 
enusions stigmatize the measures of the three last parhaments, dwelling 
especially on their arbitrary illegal votes against the personal liberty of 
the subject Their language is of course not alike, vet amidst all the 
ebulhnons of tnumphant loy altv, it is easy in many of them to perceiv e 
a lurking distrust of the majestv to which they did homage, insmuated 
to the reader m the marked satisfaction with which they allude to the 
king’s promise of calling frequent parhaments and of govemmg them 
by die laws * 

The whigs, meantime, so late m the hey day of their pride, lay, like 
the fallen angels, prostrate upon the fiery lake The scoffs and gibes 
of libellers, w ho had trembled before the resolutions of the commons, 
were showered upon their heads. They had to fear, what was much 
worse than the insults of these vermm, the perjunes of mercenary m- 
formers suborned by their enemies to charge false conspiracies against 
Aem, and sure of countenance from the contammated benches of 
justice. The court, with an artful pohcy, though with detestable 

Tower ilacphcr^oa cf James 6 C 3 This vras aa imp’TJvemea*^ oa the 

They rcjo ced ho^oer mach aorc 03 he ovnis ar tee ignoramus, p 714 

' Si* Collie 5 ca^a la Sm e TnaL tui 540 ai:d Haw s remarfc.s on 2 , 7J3 Ralph, 
626, It cno of \ p of in.qu2t> that we find in ths -caolei collection. 

The written msinictioazi he ^\-en to h-s counsel hx^o e the tnal «-ere taken away from hmi, 
in order to learn the grounds of nis defence. Sonh and Jones the judges before whom ae 
%Tas tried, arorded h,m no protection Bw besides tius,e%enLr the wicncisscs had been credible 
It does not appear to me tha* me mets amounted to treavoa Reger North outdoes himself in 
htzijuatificanoa of tne proceedmgs oa this tnal hlxamen p. "S7 TrQ .itd t^. ?TrL^n ba v* 

been la po;»‘er tvhen he wr tans in a sort of proscnpuoa fveaty years after the ro'olunoa • 
But lajLsace it should be observed, that Iu» potraits of North and Jonea, Id. 512 and 517 , 
are exetJleat specimea* of hi» laimanhie talent 'or 2>»^ch nainang 

* Lcadoa Garettes, i 63 i, Ralph, 5^3. has spoken too strongly of their semlity aa 

if ihe> sho'ved a disposition to give up altogcincr everynght and pHYilege to the ciowm Thu. 
may be trueiaa \eo fi k mamneci, bat is by no meam* their general tenor They are exactly 
tugh. tor}) addre^^es, and noining mote. 
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Se b^Tn “fficdiy l>ke that 

of lord Stafford He was coolly and deliberately permitted to suff 
death lest the current of loyalty, still sensitive and suspicious upo 
the account of religion, might be somewhat checked m its course Yet 
those who heap the epithets of merciless, inhuman, sanpmary, on the 
whig patty for the impeachment of lord Stafford, in whose guilt th y 
fully believed, seldom mention, without the characteristic distinction 
of “good-natured,” that sovereign who signed the warrant against 

Plunket, of whose innocence he was assured ’ , i. ^ 

The hostility of the city of London, and of several other towns^ 
towards the court, degenerating no doubt into a factious and mdei^nt 
violence, gave a pietext for the most dangerous aggression on public 
liberty that occurred in the present reign The powei of the democracy 
in that age resided chiefly in the corporations These returned, ex- 
clusively or pnncipally, a majority of the representatives of the com- 
mons So long as they should be actuated by that ardent spirit of 
Protestantism and liberty which prevailed in the middling classes, 
there was little prospect of obtaining a parliament that would co- 
operate with the Stuart scheme of government The administration 
of justice was very much m the hands of their magistrates , and 
especially in Middlesex, where all juries are leturned by the city 
sheriffs It was suggested therefore by some crafty lawyers that a 
judgment of forfeiture obtained against the corporation of London 
would not only demolish that citadel of insolent rebels, but intimidate 
the rest of England by so striking an example True it was, that no 
precedent could be found for the forfeiture of corporate privileges 
But general reasoning was to serve instead of precedents , and there 
was a considerable analogy in the surrenders of the abbeys under 

1 State Tnals, viii 447 Chief justice Pemberton, by whom he was tned, had strong preju 
dices against the papists, though well enough disposed to serve the court in some respects 

* The king, James says in 1679, was convinced of the fakehood of the plot, “while the 
seeming necessity of his affairs made this unfortunate prmce, for so he may well be termed m 
this conjuncture, thmk he could not be safe but by consenting every day to the execution of 
those he knew m his heart to be most innocent , and as for that notion of letting the law take 
Its course, it was such a piece of casuistry as had been fatal to the king his fattierj" &c 563 
If this was blameabic in ifi79, how much more in 1681 ? 

Temple relates, that having objected to leaving some pnests to the law, as the house of com- 
mons had desired in 1679, Halifax said he would tell every one he was a papist, if he did not 
concur and that the plot must be treated as if it were true, whether it was ao or not p 339 
(loho edit ) A vile maxim indeed * But as Halifax never showed any want of candour or 
iiumamty, and voted lord btafford not guilty next year, we may doubt whether Temple has 
represented this quite exactly 

In reference to lord Stafford, I will here notice that lord John Russell, m a passage deserving 
rery nigh praise, has shown rather too much candour in censuring his ancestor (p 140 ) on ac 
k .u so, for the evidence seems weak) to the objection 

1 ” ® Bahell and Cornish, with respect to the mode of Stafford’s execution, 

to fk'' remitted all the silence except the beheading, these magistrates thought fit 

to insult the ho^e of commons Huipe talksof Russell s seconding this “barbarous sctnpic,’’ 
onW a?^Uon w-fs notwithstanding tf e epithet, it is certain that the 

bird if Stafford had been guilty, as 

more ignominious atrocious tre^n, he could not deserve to be spared the 

that i^he kirur The truth is, which seems to liavc escaped both these writers, 

imghtc^midemilv ‘ “P®" ^ Parliamentary impeachment, it 

had denied ^ alfea the question whether he could not grant apardon, which the commons 
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Henry VIII , if much authority could be allowed to that transaction. 
An information, as it is called, quo warranto, was accordingly brought 
into the court of king's bench against the corporation Two acts of 
the common council were alleged as sufficient misdemeanours to 
warrant a judgment of forfeiture , one, the imposition of certain tolls 
on goods brought into the city markets, by an ordinance or by-law of 
their own , the other, their petition to the king m December, 1679, for 
the sitting of parhament, and its publication throughout the country 
(See this petitionj Somers Tracts, vni 144-) It would be foreign to 
the purpose of this work to inquire whether a corporation be in any 
case subject to forfeiture, the affirmative of which seems to have been 
held by courts of justice since the revolution , or whether the exaction 
of tolls in their markets, in consideration of erecting stalls and stand- 
ings, were within the competence of the city of London , or, if not so, 
whether it were such an offence as could legally incur the penalty of a 
total forfeiture and disfranchisement , since it was manifest tnat the 
crown made use only of this addition^ pretext, in order to punish the 
corporation for its address to the king The language indeed of their 
petition had been uncourtly, and what the adherents of prerogative 
would call insolent , but it was at the worst rather a misdemeanour for 
which the persons concerned might be responsible than a breach of 
the trust reposed in the corporation. We are not, however, so much 
concerned to argue the matter of law m this question, as to remark the 
spint in which the attack on this stronghold of popular liberty was 
conceived The court of king’s bench pronounced judgment of for- 
feiture against the corporation , but this judgment, at the request of 
the attorney-general, was only recorded , the city continued in appear- 
ance to possess Its corporate franchises, but upon submission to certain 
regulations , namely, that no mayor, sheriff, recorder, or other chief 
officer, should be admitted until approved by the king , that in the 
event of his twice disapproving their choice of a mayor, he should 
himself nominate a fit person, and the same in case ol shenffs, without 
waiting for a second election , that the court of aldermen, with the 
king’s permission, might remove any one of their body, that they 
should have a negative on the elections of common councilmen, and in 
case of disapproving a second choice, to have themselves the nomiha- 
tion The corporation submitted, thus to purchase the continued 
enjoyment of its estates, at the expense of its municipal independence , 
yet, even m the prostrate condition of the whig party, the question to 
admit these regulations was earned by no great majonty m the common 
councils ' The city was of course absolutely subservient to the court 
from this time to the revolution 

After the fall of the capital, it was not to be expected that towns less 
capable of defence should stand out Informations quo warfanto were 
brought against several corporations , and a far greater number 
hastened to anticipate the assault by voluntary surrenders It seemed 
to be recognised as law by the judgment against London, that any 
irregulanty or misuse of power in a corporation might incur a sentence 
of forfeiture , and few could boast that they were mvulnerable at every 

> State Trials, viu 1039-134° Ralph, 717 Tj,g majonty was but 104 to 86 , a dtvisiog 
hoaourable Co the sptnt of the citizeDS 
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Domt. The judges of assize m their circuits prostituted their influence 
Sd authonty to forward this and every other encroachment of the 
■Srown Jefferies, on the northern circuit in 1684, to use the 
of Charles II ’s most unblushing advocate, made all the charters, like 
the ivalls of Jencho, fall down before him, and returned laden with 
surrenders, the spoils of towns” (North’s Examen, 626) pey 
received, instead, new charters, framing the constitution of th^e 
municipalities on a more oligarchical model, and reserving to the 
croivn the first appointment of those who were to form the governing 
part of the corporation These changes were graduaUy brought about 
m the last three years of Charles’s reign, and m the beginning of that 
of his brother 

There can be nothing so destructive to the English constitution, not 
even the introduction of a military force, as the exclusion of the 
electoral body from their franchises The people of this country are, 
by our laws and constitution, bound only to obey a parliament duly 
chosen , and this violation of charters, m the reigns of Charles and 
James, appears to be the great and leading justification of that event 
which drove the latter from the throne It can therefore be no matter 
of censure, m a moral sense, that some men of pure and patnotic 
virtue, mingled, it must be owned, with others of a far inferior temper, 
began to hold consultations as to the best means of resisting a govern- 
ment, which, whether to judge from these proceedings, or from the 
language of its partisans, was aiming without disguise at an arbitrary 
power But as resistance to established authonty can never be 
warrantable until it is expedient, the proverbial saying, that treason 
never prospers, because by prospenng it ceases to be treason, being 
founded upon very good sense, we could by no means approve any 
schemes of insurrection that might be projected m 1682, unless we 
could perceive that there was a fair chance of their success And this 
we are not led, by what we read of the spint of those times, to believe 
The tide ran violently in another direction , the courage of the whigs 
was broken , their adversames were strong in numbers and in" zeai 
But from hence it is reasonable to infer that men like lord Essex and 
lord Russell, ivith so much to lose by failure, with such good sense, 
and such abhorrence of civil calamity, would not ultimately have 
resolved on the desperate issue of arms, though they might deem it 
prudent to form estimates of their strength, and to knit together a 
confederacy which absolute necessity might call into action. It is 
beyond doubt that the supposed conspirators had debated among 
themselves the subject of an insurrection, and poised the chances of 
civil w^ Thus much the most jealous lawyer, I presume, will allow 
might be done, without nsking the penalties of treason They had, 
however, gone farther , and by concerting measures m different places 
^weU M in Scotland, for a nsing, though contingently, and without 
my feed determnation to c^ it into effect, most probably (if the 
tn iiift iismess had been disclosed m testimony) laid themselves open 
ThSe copstraction it has frequently received 

difficulty, after all that has been wntten, in 

wide-fureadin^^aifi , but I think we may assume, that a 

wiOe spreading and fortmdable insurrection was for several months m 
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agitation* But the difficulties and hazaids of the enteiprise had 
already caused lord Russell and lord Essex to recede from the des- 
perate counsels of Shaftesbury , and but for the unhappy detection of 
the conspiracy, and the perfidy of lord Howard, these two noble per- 
sons, whose lives weie untimely lost to their country, might have 
survived to join the banner and support the throne of William It is 
needless to observe that the minor plot, if we may use tliat epithet in 
leference to the relative dignity of the conspirators, for assassinating 
the hing and the duke of York, had no immediate connection with the 
schemes of Russell, Essex, and Sidney ^ 

But It IS by no means a consequence from" the admission we have 
made, that the evidence adduced on lord Russell’s trial was sufficient 
to justify his conviction ’ It appears to me that lord Howard, and 
peihaps Rumsey, were unwilling witnesses , and that the former, as is 
frequently the case with those who betray their friends in order to save 
their own lives, divulged no more than was extracted by his own 
danger The testimony of neither witness, especially Howard, was 
given with any degree of that precision which is exacted in modern 
times , and, as we now read the trial, it is not probable that a jury in 
later ages would have found a verdict of guilty, or would have been 
advised to it by the court But, on the other hand, if lord Howard 
were really able to prove more than he did, which I much suspect, a 
better conducted examination would probably have elicited facts un- 
favourable to the prisoner, which at piesent do not appear I do not 
perceive that any overt act of treason is distinctly proved against lord 
Russell, except his concurience in the project of a using at Taunton, 
to which Rumsey deposes But this depending on the oath of a single 
witness, could not be sufficient for a conviction 

Pemberton, chief-justice of the common pleas, tried this illustnous 

^ Lady Russell’s opinion was, that “ it was no more than what her lord confessed, tall..— and 
It IS possible that talk going so far as to consider if a remedy for supposed evils might be 
sougnt, how It could be formed ” Life of Lord Russell, p 266 It is not easy, however, 
to talL long m this manner about the h<rv of treason, wthout incurring the penalties of it 

* See this business well discussed by the acute and indefatigable Ralph, P 722 » and by lord 
John Russell, p 253 Sec also State Tnals, ix 358 , ct post There appears no cause for 
doubting the reality of ^^hat is called the Rye house plot The case against Walcot, Id 519 , 
was pretty well proved but his own confession completely hanged him and his friends loo 
His aitamdcr was reversed after the revolution, but only on account of some technical errors, 
not essential to the merits of the case 

* Stale Trials, ix 577 Lord Essex v,ut liis throat in the Tower He was a man of the most 
excellent qualities bui subject to constiiuiional melancholy, which overcame his fortitude an 
e\cnt the more to be deplored as there seems to have been no possibility of his being convicted 
A suspicion IS IS ucll known obtained credit with the enemies of the court, lint lord Essex 
uas murdered and some evidence was brought forward by tlic zeal of one Braddon Ihc late 
editor of the State TnaU seems a little inclined to revive tms report wluch even Hams (Life 
of Charles p 352 ) docs not venture to accredit and I am surprised to find lord John Russell 
obacrvc, it would be idle at the present time, to pretend to give any opinion on the subject ' 

P 182 This I can by no means admit ^^c have, on the one sidc^ some testimonies by chd 
dren, who frequently invent and persist m faIsehood:>\vilIi nnconccivable motive But. on the 
other hand, we arc to suppose that Charles II and the duke of York caused a detestable mur 
dcr to be perpetrated on one towards whom they had never show a anv hostility, and in whoso 
dcatli thc> had no interest Each of these princes had faults enougfi but 1 maj venture to 
sa>, that iliey were totally incapable of sucUaenme One of the presumptive arguments of 
Braddon, in a pamphlet published long afterwards, is, that the king and his brother were in the 
lower on the morning of lord Essex’s death If this leads to any thing, we arc to believe 
ilvai Charles ilie second, like the tyrant in a Grub-sircct tragedy, came to kill his prasonerwuh 
hw own hands Any man of ordinary understanding, (which seems not to have been the case 
with Mr Braddon) must perceive that the cu'cumi»tance tends to repel suspicion rather thar 
the contrary See the whole of this, including Braddon’s pamphlet, in State 1 naU, ix 1x27 
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prisoner mth more humanity than was usually displayed on ^h^ 
hilt aware of his precarious tenure in office, he did not \eniure to 
check the counsel for the crown, Sawyer and Jcfteries, the 
and corrupt of mankind, permitting them to give a great body of 
sav evidence, with only the feeble and useless remaik that it did not 
af^ct the pnsoner * Yet he checked lord Anglesea, when he offered 
limlar eviLnce for the defence In liis direction to the J»ry i‘ de- 
serves to be remarked that he by no means advanced the general 
proposition, which better men have held, that a conspiracy to levy war 
IS in Itself an overt act of compassing the king^s death , limiting it t 
cases where the king’s person might be putm danger, m the innnediate 
instance, by the alleged scheme of sei-nng Ins guards His language 
indeed, as recorded in the printed trial, was such as might have 
duced a rerdict of acquittal from ajur> tolerably disposed towards the 
pnsoner, but the sheriffs, North and Rich, who had been illegally 
thrust into office, being men, especially the former, wholly devoted to 
the royal prerogative, had taken caie to return a panel in whom they 
could confide ’ 

The tnal of Algernon Sidne>, at w-hich Jcfleiies, now raised to the 
post of chief-justice of the king’s bench, presided, is as familiar to all 
my readers as that of lord Russell (State Trials, i\- 818) Their 
names have been always united m grateful veneration and sjmpatby 
It IS notorious that Sidney’s conviction was obtained by a most illegal 
distortion of the evidence Besides lord Howard, no living witness 
could be produced to the conspiracy for an insurrection , and though 
Jeffenes permitted tw’o others to prepossess the jurj"^ by a second-hand 
story, he was compelled to admit that their testimony could not directly 
affect the pnsoner* The attorney-general therefore had recourse to a 
paper found m his house, which was given m cvadcnce, either as an 
overt act of treason by its own nnture,or as connected with the alleged 
conspiracy, for though it w-as only m the latter sense that it could be 
admissible at all, yet Jeffenes took care to insinuate, m his charge to 
the jury, that the doctrines it contained were treasonable m themselves, 
and without reference to other evidence In regard to truth, and to 
that justice which cannot be denied to the worst men in their worst 
actions, I must obser\e that the common accusation against the couit 

> State Tmls, 61S Sa\vyer told lord Russell, when he applied to ha%c Jus tnal put otT, that 
he would not have given the long an hour’s notice tosaae his hfc Id 582 Yethe could not 

pretend Uint the prisoner bad an> concern m the aisassimtion plot 

* The act annulling lord Russell s attainder recites him to have been “ vs rongfully convicted 
by partial and unjust construcUon.s of law ” State 1 nals, i\ 695 Several pamphlets were 
pubhshed ^tcr die revolution by sir Robert Atkins and sir JoIm^HawIcs agailJst the conduct 
of the court m this trial, and by sir Dartholomcvv Shower in behalf of it I hesc arc in the 
lloh, by laying down the pnnciplc of constructive treason m iVahton’s cose 
^blj^ihed for ever the legality of Pembertops doctrine, and indeed <^ed it a go^Tal 

seems little doubt, that the juries were packed through a conspiracy of the sherilTi 
wath Burton and Grab arn, soliaton. for the crown Slate IriaG, u 032 fhe^ two men ran 

hu^mV^mr^eninesI charactersfand those who trust m 

a "P ‘he evidence, he repeated all West and Kcehnu 

% b ^uld be ^ not Ic„mrtesuln;“ iJ^ 

Im out of the tiuesunn advocates if any aru left, tint thcuc witnesses must Invc been 

I^i^r But ‘I'ewr.ttM 

VO much shaken by his previous dec^lSS L^'lSvev^ of ’n""co^pua%"‘^“' 
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in this trial, of having admitted insufficient proof by the mere com- 
parison of hand-writing, though alleged, not only m most of our his- 
torians but in the act of parliament reversing Sidney’s attainder, docs 
not appear to be well founded , the testimony to that fact, unless the 
pnnted trial is falsified m an extraordinary degree, being such as would 
be received at present ^ We may allow also that the passages from 
this paper, as laid in the indictment, containing very strong assertions 
of the right of the people to depose an unworthy king, might by possr 
bility, if connected by other evidence with the conspiiacy itself, have 
been admissible as presumptuous for the jury to consider whether they 
had been written m furtherance of that design But when they came 
to be read on the trial ivith their context, though only with such parts 
of that as the attorney-general chose to produce out of a voluminous 
manuscript, it was clear that they belonged to a theoretical work on 
government, long since perhaps written, and incapable of any bearing 
upon the other evidence (See Harns’s Lives, v 347 ) 

The manifest iniquity of this sentence upon Algernon Sidney, as 
well as the high courage he displayed throughout these last scenes of 
his life, have inspired a sort of enthusiasm for his name, which neither 
what we know of his story, nor the opinion of his contemporaries seems 
altogether to warrant The crown of martyrdom should be suffered 
perhaps to exalt every virtue, and efface every defect in patnots, as it 
has often done in saints In the faithful mirror of history, Sidney may 
lose something of this lustre He possessed no doubt a powerful, 
active, and undaunted mind, stored with extensive reading on the 
topics in which he delighted But having proposed one only object 
for his political conduct, the establishment of a republic in England, 
his pride and inflexibility, though they gave a dignity to his character, 
rendered his views narrow and his temper unaccommodating It was 
evident to every reasonable man, that a republican government, being 
adverse to the prepossessions of a great majority of the people, could 
only be brought about and maintained by the force of usurpation Yet 
for this idol of his speculative hours, he was content to sacnfice the 
liberties of Europe, to plunge the country into civil war, and even to 
stand indebted to France for protection He may justly be suspected 
of having been the chief promoter of the dangerous cabals with 
Banllon , nor could any tool of Charles’s court be more sedulous in 


1 This IS pointed out, perhaps for the first tune, in an excellent modem law booh, Philipses 
Law of Eviacnce Yet the act for the reversal of Sidney s attainder'declares in the preamble, 
that ** the paper, supposed to be his handwnting, was not proved by the testimony of any one 
witness to be written by him, but the jury was directed to believe it by companng it with 
other writings of the said Algernon ' State Tnals, 907 This does not appear to have been 
the case and though Jefienes is said to have garbled the manuscript trial before it was 
printed (for all the trials at this time, were published by authonty which makes them much 
better evidence against the judges than for thein)^ yet he can hardly have substituted so much 
testimony without its attracting the notice ot Atkins and Haw les who wrote after the revolu- 
tion However, in Haves s case. State Tnals, x 313 , though the prisoners hand wnting to 
a letter was proved in the usual way by persons who had seen him write, yet this letter was 
also shown to the jury, along with some of his acknowledged wnting, for the purpose of their 
comparison It is possible therefore,that the same may have been done on Sidney s trial, though 
the circumstance does not appear JelTencs indeed says, companson of hacds was allowed 
for good proof m Sidney’s case.'* Id 3x3 But I do not believe that the expression was used 
in that age so precisely as it is at present and it is well known to lawyers that the rules of 
evidence on this subject have only boen distinctly laid down within the memory of the present 
generation 
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representmg the aggress, ons of Louis XIV. m the Netherlands as 

ded « HoUand on the deteetion of 
the plot, was given up by the States A sentence of outlawry, which 
had passed against him m his absence, is equivalent, in cases of 
treason, to a conviction of the crime But the law aUows the of 

one year, during which the party may surrender himself to take his 
tnaL Armstrong, when brought before the court, insisted on this 
nght, and demanded a tnaL Nothing could be more evident, in point 
of law, than that he was entitled to it But Jefferies, with inhuman 
rudeness, treated his claim as wholly unfounded, and would not even 
suffer counsel to be heard in his behalf He was evecuted accordingly 
without tnal (State Trials, x 105) But it would be too prolix to 
recapitulate all the instances of brutal injustice, or of cowardly subser- 
viency, which degraded the Knglish lawyers of the Stuart period, and 
never so infamously as in these last years of Charles II From this 
prostitution of the tribunals, from the intermission of parliaments, and 
the steps taken to render them m future mere puppets of the crown, it 
was plain that all constitutional securities were at least m abeyance , 
and those who felt themselves most obnoxious, or whose spirit was too 
high to live in an enslaved country, retired to Holland as an asylum 
in which they might wait the occasion of better prospects, or, at the 
worst, breathe an air of hberty 

Rleanwhile the prejudice against the whig party, which had reached 
so great a height m i68r, was still farther enhanced by the detection 
of the late conspiracy The atrocious scheme of assassination, alleged 
against Walcot and some others who had suffered, was blended by the 
arts of the court and clergy, and by the blundering credulity of the 
gentry, with those less heinous projects ascribed to lord Russell and 
his associates ‘ These projects, if true in their full extent, were indeed 
such as men honestly attached to the government of their country 
could not fail to disapprove For this purpose, a declaration full of 
malicious insinuations was ordered to be read m all churches (Ralph, 
p 768 Harris’s Lives, v 321 ) It was generally commented upon, 
we may make no question, in one of these loyal discourses, which, 
trampling on all truth, charity, and moderation, had no other scope 
than to inflame the hearers against nonconforming protestants, and to 
throw obloquy on the constitutional privileges of the subject 
It IS not my intention to censure, m any strong sense of the word, 
the Anglican clergy at this time for their assertion of absolute non- 
resistance, so far as it was done without calumny and insolence towards 
those of another way of thinking, and without self-interested adulation 
Their error was very dangerous, and had nearly 
proved destructive of the whole constitution, but it was one which had 
^'g^,’'ecommendation, and of which they could only 

iw undeceived of most eirors, by 

experience that it might hurt themselves It was the tenet of their 

to Ssss'uiT.SikrgsS’x.'SVfcT.i " 

speafyinc a nMmhr.r oV r i persons may give security for the 

Wshan.,V "how 



6o6 Tlie doctrine of Passive Obedience Absolute Power 

homilies, '■heir canons, their most distinguished divines and casuists, 
It had the apparent sanction of the legislature m a statute of the pre- 
sent reign Many excellent men, as was shown after the revolution, 
who had never made use of this doctnne as an engine of faction or 
pnvate interest, could not disentangle their minds from the arguments 
or the authority on which it rested But by too gieat a number it was 
eagerly brought fonvard to serve the pui poses of arbitrary power, or at 
best to fix the wavering protestantism of the court by professions of 
unimpeachable loyalty To this motive, m fact, we may trace a good 
deal of the vehemence with which the non-resisting piinciple had been 
onginally advanced by the church of England under the Tudors, and 
was continually urged under the Stuaits If we look at the tracts and 
sermons published by both parties after the restoration, it will appear 
manifest that the Romish and Anglican churches bade, as it were, 
against each other for the favour of the two royal brothers The one 
appealed to its acknowledged principles, while it denounced the pre- 
tensions of the holy see to release subjects from their allegiance, and 
the bold theones of popular government which Manana and some 
other Jesuits had promulgated The others retaliated on the first 
movers of the Reformation, and expatiated on the usurpation of lady 
Jane Grey, not to say Elizabeth, and the repubhcanism of Knox or 
Calvin, and their followers 

From the era of the exclusion-bill especially, to tlie death of* 
Charles II , a number of books were published in favour of an inde- 
feasible hereditary right of the crown, and of absolute non-resistance 
These were however of two very different classes The authors of the 
first, who were perhaps the more numerous, did not deny the legal 
limitations of monarchy They admitted that no one was bound to 
concur m the execution of unlawful commands Hence the obedience 
they deemed indispensable was den-’minated passive, an epithet, 
which, in modern usage, is little more fhan redundant, but at that time 
made a sensible distinction. If all men should confine themselves to 
this line of duty, and merely refuse to become the instruments of such 
unlawful commands, it was evident that no tyranny could be carried 
into effect If some should be wicked enough to co-operate against 
the liberties of their country, it would still be the bounden obligation 
of Chnstians to submit Of this, which may be reckoned the moderate 
party, the most eminent were Hickes, in a treatise called Jovian, and 
Sherlock, m his case of resistance to the supreme powers * To this 

' This book, of Sherlock, pnnted in 1684, is tlie most able treatise on that side His propo 
silion IS that “ sovereign princes, or the supreme power ni any nation, in whomsoever placed, 

IS m all cases irresistible * He infers from the statute 13 Car II declaring it unlawful^ under 
any pretence, to wage war, even defensive, ap^ainst the king tint the supreme power is in him 
for he who IS unaccountable and irresistible is supreme 1 here are some, he owns, who con 
tend that the higher powers mentioned by St Paul meant the law, ana that wlien princes 
violate the laws we may defend their legal authonty against their personal usurpations He 
answers this aery feebly ** No law can come into the notion and definition of supreme and 
sovereign powers such a pnnee is under the direction, but cannot possibly be said to be 
under ^e government of the law, because there is no superior power to take cognisance of his 
breach of it, and a law has no authonty to govern where there is no power to punish ” P 1x4 
‘ These men think,” he says, p 126 , “ that all civil authority is founded m consent, as if there 
were no natural lord of the world, or all mankind came free and independent into Uic world 
This IS a contradiction to what at other times they will grant, tliat the institution of civil 
power and authonty is from God , and indeed if it be not, I know not how any prince can 
lustify the takmg away th^ life of any man, wliatcver crime he has been guilty of For no 
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also must have belonged archbishop Sancroft and the great body of 
S-mnn- Sw who had refused to read the declaiation of indulgence 
under James and whose conduct m that respect would be / 
Srd, except on the supposition that there existed some lawful 

il'opt some measures w.U. rha coos...„. 
tion even while, by their slavish tenets, they laid it open to the assaults 0 
moic intiepid enemies, another and i pretty consideiablc class of writer- 
did not hesitate to avow their abhorrence to all limitations upon arbi- 
trary power Biady went back to the primary sources of our history', 
and endeavoured to show that Magna Cli irta, as well as every other 
constitutional law, were but rebellious encroachments on the ancient 
uncontrollable impresciiptible preiogalives of the monarchy rlis 
writings, replete with learning and acuteness, and in some respects 
With just remarks, though often, unfaii and always paituil, naturally 
produced an efiect on those who had been accustomed to value the 
constitution rather for its presumed anticiuity', than its real excellence 
But the author most in vogue with the partisans of despotism was sir 
Robert Filmer He had lived before the civil war, but his posthumous 
writings came to light about this period They contain an elaborate 
vindication of what was called the patriarchal scheme of government, 
which, rejecting with scorn that original contract whence human society 
had been supposed to spnng, denves all legitimate authority from that 
of primogeniture, the next heir being king by divine right, and as inca- 
pable of being restrained in his sovereignty, as of being excluded from 
It “As kingly power,” he says, “is by the law of God, so hath it no 
inferior power to limit it The lather of a family governs by no other 
law than his own will, not by the laws and wills of his sons and ser- 
vants ” (P 81 ) “ The direction of the law is but like the advice and 
direction which the king's council gives the king, which no man says is 
a law to the king" (P 95) “General laws," he observes, “made in 
parliament, may, upon known respects to the king, by Ins autboiity be 
mitigated or suspended upon causes only known to him , and by the 
coronation oath, he is only bound to obser\ c good laws, of which he is 
the judge.” (P 98 100) “A man is bound to obey the king's coin- 


man power of his o«n life, and therefore cannot give this power to another , which proves 
tliat the power of capital piinishnients cannot result from mere consent, but front a snpeiior 
authority, ^ich is lord of life and death ” ihis is plausibly ur(,ed, and is not refuteel iii a 
moment He next comes to an objcctioii| which cvciitu illy he w as compelled to admit, with 
some discredit to h^ consistency and dismlcrcstcdncss. ' Is the power of victorious rebels 
and usurpers from God ? Did Oliver Croimv ell receive Ins power from Godt tlieii it secins 
It was unlawful to resist him too, or to conspire against him then all those lov il sub- 
jects who refused to submit to him when he had got the power in his hands were rebels and 
that the most prosperous rebel is not the higher powers, while 
w't owe obedience and subjection, is m being And iherefotc, 
dinanr,-^”^ V’f" ^ I'ands by Ood’s permission, yet not by God’s or- 

In WHn ordinance of God, but the usurpations of 
MU of one "over dies, but the same minute that the natural per 

KbcUcth airm^sMl e fn.^ descends upon the next of blood . and therefore he who 

tommences^vnh and murders him, continues i rebel m the reign of the son, whieh 

title tothe crown than ' 'ods death It is otherwise, indeed, where none ean pretend a gre iter 
Sherlock bciran to i possession of power seems to give a right " P 127 

to set up his o^church difrerciit manner as soon as James showed i disposiuon 

16S5, “ ?o a«o™no<Lati L 00 ? loytUy,” he told the house of commons, May 20 

to ie Pulp^u comphmentavvay our religion and its legal secunlies ” Good Advice 
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mand against law, nay, m some cases, against divine laws ” (P loa'/ 
In another treatise, entitled the Anarchy of a Mixed or Limited Mon- 
archy, he inveighs, with no kind of reserve or exception, against the 
regular constitution, setting off with an assumption that the parliament 
of England was originally but an imitation of the States General of 
France, which had no further power than to present requests to the 
king ‘ 

These treatises of Filmer obtained a very favourable reception. We 
find the patriarchal origin of government frequently mentioned in the 
publications of this time as an undoubted truth Considered with 
respect to his celebrity rather than his talents, he was not, as some 
might imagine, too ignoble an adversary for Locke to have combated 
Another person, far supenor to Filmer m political eminence, undertook 
at the same time an unequivocal defence of absolute monarchy This 
was sir George Mackenzie, the famous lord advocate of Scotland In 
his Jus Regium, published m 1684, and dedicated to the university of 
Oxford, he maintains, that “ monarchy in its nature is absolute, and 
consequently these pretended limitations are against the nature of 
monarchy” (P 39 ) “ Whatever proves monarchy to be an excellent 
government, does by the same reason prove absolute monarchy to be 
the best government , for if monarchy be to be commended, because it 
prevents divisions, then a limited monarchy, which allows the people a 
share, is not to be commended, because it occasions them , if monarchy 
be commended because there is more expedition, secrecy, and othe^ 
excellent qualities to be found m it, then absolute monarchy is to be 
commended above a limited one, because a limited monarch must 
impart his secrets to the people, and must delay the noblest designs, 
until malicious and factious spints be either gamed or overcome, and 
the same analogy of reason will hold in reflecting upon all other advan- 
tages of monarchy, the examination whereof I dare trust to every man’s 
own bosom ” (P 46 ) We can hardly, after this, avoid being astonished 
at the effrontery even of a Scots crown lawyer, when we read in the pre- 
face to this very treatise of Mackenzie, “ Under whom can we expect to 
be free from arbitrary government, when we were and are afraid of it 
under king Charles 1 and king Charles II ?" 

It was at this time that the university of Oxford published their cele- 
brated decree against pernicious books and damnable doctrines, enu- 
merating as such above twenty propositions, which they anathematized 
as false, seditious, and impious The first of these is, that all civil 
authority is derived originally from the people , the second, that there 
is a coir^act, tacit or express, between the lung and his subjects and 
others Lilow o^he same descnption They do not explicitly condemn 
a limited mon^chy, like Filmer, but evidently adopt his scheme of 
pnraogenitary right, which is incompatible with it. Nor is there the 
slightest intimation that the university extended their censure to such 
praises of despotic power as have been quoted m the last pages ^ This 
decree was publicly burned by an order of the house of lords m 1 709 
nor does there seem to be a single dissent in that body to a step that 

1 This treatise, subjoined to one of greater lencth. entitled the Freeholder’s Grand Inquest, 
was published m 1679 but the Fatnarcha not till 1685 

* Colher, goa , Somers Tracts, viu. 420 
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cast such a stigma on the university But the disgrace of the offence 

was greater than that of the punishment nnr 

We can frame no adequate conception of tlie jeopardy in ivhich 01^ 
liberties stood under the Stuarts, especially m particular period, 
without attending to this spint of servility which had been so sedu- 
lously excited It seemed as if England was about to play the scene 
which Denmark had not long since exhibited, by a spontaneous sur- 
render of Its constitution And although this loyalty were much more 
on the tongue than in the heart, as the next reign vety amply disclosed. 
It served at least to deceive the court into a belief that its future steps 
would be almost without difficulty It is uncertain whether Charles 
would have summoned another parliament He either had the inten- 
tion, or professed it in order to obtain money from F ranee, of con- 
voking one at Cambridge in the autumn of 1681 * But after the scheme 
of new-modelling corporations began to be tried, it was his policy to 
wait the effects of this regeneration It was better still, in his judg- 
ment, to dispense with the commons altogether The period fixed by 
law had elapsed nearly twelve months before his death, and we have 
no evidence that a new parliament was in contemplation But Louis, 
on the other hand, having discontinued his annual subsidy to the king 
in 1684, after gaining Strasburg and Luxemburg by his connivance, or 
rather co-operation,’ it would not have been easy to avoid a recurrence 
to the only lawful source of revenue The king of France, it should be 
observed, behaved towards Charles as men usually treat the low tools 
Dy whose corruption they have obtained any end During the whole 
course of their long negotiations, Louis, though never the dupe of our 
wretched monarch, was compelled to endure his shuffling evasions, 
and pay dearly for his base compliances. But when Tie saw himself no 
longer in need of them, it seems to have been m revenge that he per- 
mitted the publication of the secret treaty of 1670, and withdrew his 
pecuniary aid Charles deeply resented both these marks of desertion 
in his ally In addition to them he discovered the mtngues of tlie 
French ambassadors with his malcontent commons He perceived 
also that by bnnging home the duke of York from Scotland, and 
restoring him in defiance of the test act to the pnvy council, he had 
made the presumptive heir of the throne, possessed as he was of supe- 
nor steadiness and attention, too near a nval to himself These reflec- 
tions appear to have depressed his mind m the later months of his life, 
and to have produced that remarkable private reconciliation with the 
duke of Monmouth, through the influence of lord Halifax, which, had 
^ lived, would very probably have displayed one more revolution in 
e uncertain pohey of this reign ® But a death, so sudden and inop- 

® James, 6gi He pretended to come into a proposal of the 
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” D^drymple, 15 

his arbitnuon°a’i^d'^n'smin°X French to seize Luxemburfi , after this he offered 

in favour of France Lord already hnbed to decide 

tion of LuxmW and StrSw transactions The act^uisi 

predommaung infueni over utmost importonce to Louis, as they gave Mm a 

the ^ction of the dauphm -is hmg^f 

mpe, app,74 Burnet , Mazurc, Hist de la iRdvol ac 1688, i 340 372 Tins i* 
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portune as to excite suspicions of poison in some most nearly connected 
with him, gave a more decisive character to the system of govern 
ment^ 


CHAPTER XIII 

ON THE STATE OF THE CONSTITUTION UNDER CHARLES II 

Effect of the Press — Restrichoits upon it before and after the Restotation 
— Licensing Acts — Political Writings checked by the Judges — In- 
stances of illegal P) oclamations not nmneious — Junes fined for 
Verdicts — Question of their Ri^d to iclurn a general Verdict — 
Habeas Corpus Act passed — Differences between the Loids and Com- 
mons — Judicial Powers of the Lords histotically traced — Thtir Pre- 
tensions about the Time of the Resiot ation — Resistance made by the 
Commons — Dispute about their original Jurisdiction — And that in 
Appeals from Courts of Equity — Question of the exclusive Right of 
the Commons as to Money-bills — Its History — The Right extended 
farther — State of the Upper House under the Tudors and Stuarts — 
Augmentation the Tempoial Lotds — State of the Commons — In- 
crease of their Members — Question as to Rights of Election — Four 
different Theories as to the original Principle — Their Probability 
considered — pp 610-641 

It may seem rather an extraordinary position, after the last chapters, 
yet itisstnctly true, that the fundamental pnvileges of the subject were 
less invaded, the prerogative swerved into fewer excesses, during the 
reign of Charles II than m any former penodof equal length Thanks 
to the patriotic eneigies of Selden and Eliot, of Pym and Hampden, 
the constitutional boundaries of royal power had been so well esta- 
bhshed that no minister was danng enough to attempt any flagrant and 
general violation of them The frequent session of parliament, and its 
high estimation of its own pnvileges, furnished a secunty against illegal 
taxation Nothing of this sort has been imputed to the government of 
Charles, the first ^ng of England, perhaps, whose reign was wholly 
free from such a charge And as the nation happily escaped the 
attempts that weie made after the restoration, to revive the star-chamber 
and high-commission courts, there was no means of chastising political 


confirmed by, or rather confirms, the very cunous notes found m the duke of Monmouth’s 
pocket book when he was taken after the battle of Sedgmoor, and published m the appendix 
to Welwoods Memoirs Though we should rather see more external evidence of their autho 
nty, than, so far as I know, has been produced, they have great marks of it in themselves 
apd It IS not impossible that, after the revolution, Welwood may have obtained them from the 
secretary of state’s office 

i It IS mentioned by Mr Fox, as a tradiuon m the dul e of Richmond's family, that the 
duchess of Portsmouth behoved Charles II to have been poisoned This I find confirmed iii 
alletter read on the tnal of Francis Francia, indicted for treason in 1713 “ The duchess of 

Portsmouth, who is at present here, gives a great deal of offence, as I am mformed, by pro 
e ndinrr to prove that the late king James had poisoned his brother Charles , it was not 
^was poDlishetf li^ tt*cny years’ imprisonment in France, she should come hither to revive 

* CoUier, goa .’’ott, which at so critical a time cannot be for any good purpose ” State Trials, 

' ’ ’Imost needless to say that the suspicion was wholly unwarrantable 
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delinquencies, except through the regular tnbunals of justice, and 
fhrSTe a jur? Ill as the one were often consUtuteJ 

and submissive as the other might often be Aeiroro- 

thin'^ more of a guarantee, were it only by the publicity of their pro 
ceedmgs, tlian the dark and silent divan of courtiers and P^e^tes who 
who sat in judgment under the two former kings Though the bench 
was frequently^ subservient, the bar contained high-spirited advocates, 
whose firm defence of their clients the judges often reproved, but no 
longer affected to punish The press, above aU, was in continual 
service. An eagerness to peruse cheap and ephemer^ tracts on all 
subjects of passing interest had prevailed ever since the reformation 
These had been extraordinarily multiplied from the meeting of the long 
parliament Some thousand pamphlets of different descnptions, 
betweea that time and the restoration, may be found in the Bntish 
Museum , and no collection can be supposed to be perfect It would 
have required the summary process and stem severity of the court m 
star-chamber to repress this torrent, or reduce it to those bounds which 
a government is apt to consider as secure But the measures taken 
with this view under Charles II require to be distinctly noticed 

In the reign of Henry VIII , when the political importance of the art 
of printing, especially in the great question of the lefonnation, began 
to be apprehended, it was thought necessarj' to assume an absolute 
control over it, partly by the king’s general prerogative, and still more 
by virtue of his ecclesiastical supremacy ‘ Thus it became usual to 
grant by letters patent the exclusive right of pnnting the Bible or 
religious books, and afterwards all others The privilege of keeping 
presses was limited to the members of the stationers’ company, who 
were bound by regulations established in the reign of Mary by the star- 
chamber, for the contravention of which they incurred the speedy 
chastisement of that vigilant tribunal. These regulations not only 
limiird the number of presses, and of men who should be employed on 
them, but subjected new publications to the previous inspection of a 
licenser. The long parliament did not hesitate to copy this precedent 
of a tyranny they had overthrown , and by repeated ordinances against 
unlicensed printing, hindered, as far as in them lay, this great instru- 
ment of political power from serving the purposes of their adversaries 
Every government, however popular m name oi oiigin, must have some 
uneasiness from the great mass of the multitude, some vicissitudes of 
public opinion to apprehend , and experience shows that republics, 
especially in a revolutionary season, sliniik as instinctively, and some- 
times as reasonably, from an open licence of the tongue and pen, a's the 
most jealous court We read the noble apology of Milton for the fiee- 

foLuve'^ver common hw Inth n general pre 

licence’* ThiqcpAmc none ought to print a booL for public use without hi^ 

S a oM.nrfn ■" argument of counsel , but the court held 

state m»l^h. nil cxclustrcly was no monopoly Carters Ueports, 89 “ Mat- 

to any man’s hbcrtv to nrinr 1^*5, government," it is m another case, “were never left 

compLnts having Kecn^made^of P ^ informs us, that several 

the royal ecclcsiSticnl Lilly’s Gnramar, the use of which had been prescribed by 

grammar should be Sawn proper m 1664, that a new public form of 

nty One was accordingly Loughf ‘1? '’V ^ 11 = royal autho- 

Charles II 274. ‘ Bishop Pearson, but the matter dropped. Life ot 

39 ^ 



612 Restricii 07 ts on tlie Press, and its effects 

ilom of the press with admiration , but it had little influence on the 
parliament to whom it was addressed 

It might easily be anticipated, from the general spirit of lord Claren- 
don’s administration, that he would not suffer the press to emancipate 
Itself from these establislied shackles ‘ A bill for the regulation of 
printing failed in i66i, from the commons’ jealousy of the peers, who 
had inserted a clause exempting their own houses from search (Com- 
Journ, July 29 1661 ) But next year a statute was enacted, which, 
reciting the well-government and regulating of printers and printing- 
presses to be matter of public care and concernment, and that by the 
general licentiousness of the late times many evil-disposed persons had 
been encouraged to print and sell heretical and seditious books, pro- 
hibits every pnvate person from printing any book or pamphlet, unless 
entered ivith the stationers’ company, and duly licensed m the following 
manner to wit, books of law by the chancellor or one of the chief- 
justices , of history and politics by the secretary of state , of heraldry by 
the kings at arms , of divinity, physic, or philosophy, by the bishops of 
Canterbury or London, or, if printed in either university, by its chan- 
cellor The number of master-pnnters was limited to twenty they 
were to give security, to affix their names, and to declare the author, if 
required by the licenser The king’s messengers, by warrant from a 
secretary of state, or the master and wardens of the stationers’ com- 
pany, were empowered to seize unlicensed copies wherever they should 
think fit to search for them, and, in case they should find any unlicensed 
book suspected to contain matters contrary to the church or state, they 
were to bring them to the two bishops before mentioned, or one of the 
secretanes No books were allowed to be printed out of London, 
except 111 York and in the universities The penalties for printing 
without licence were of course heavy (14 Car II c 33 ) This act 
was only to last three years , and after being twice renewed (the last 
time until the conclusion of the first session of the next parliament), 
expired consequently in 1679, ^n era when the house of commons were 
happily in so different a temper that any attempt to revive it must have 
proved abortive Dunng its continuance, the business of licensing 
books was entrusted to sir Roger L’Estrange, a w ell-knoivn pamphleteer 
of that age, and himself a most scurrilous hbeller in behalf of the party 
he espoused, that of popery and despotic power It is hardly necessary 
to remind the reader of the objections that were raised to one or two 
lines m Paradise Lost 

Though a previous licence ceased to be necessary, it was held by all 
the judges, having met for this purpose (if we believe chief-justice 
Scroggs) by the king’s command, that all books scandalous to the 
government or to private persons may be seized, and the authors 01 
those exposing them punished and that all ivnters of false news, 
though not scandalous or seditious, are indictable on that account 
(State Tnals, vii 929 ) But in a subsequent trial he informs the jury 
that, “ when by the king’s command we were to give m our opinion 


1 We find an order of council, June 7 1660, that the stationers’ company do seize and 
deliver to the secretary of state all copies of Buchanan’s History of Scotland, and De Jure 
Hegni apud Scotos “which are very pernicious to monarchy, and injunous to his majesty’s 
nes^ progesutors ” Kennet's Register, 176 This was beginning early 
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what was to be done m point of regulation of the press, we did all sub- 
scribe that to print or pubhsh any net^s, books, or pamphlets of 
whatsoever is illegal, that it is a manifest intent to the breach of the 
peace, and they may be proceeded against by law 
Suppose now that this thing is not scandalous, what then ? Jf 
had been no reflection m this book at all, yet it is ilhcitij and t e 
author ought to be convicted for it And that is for a public nobce to 
all people, and especially printers and booksellers, that they ought to 
print no book 01 pamphlet of news whatsoever without authonty. I he 

pretended libel in this case was a periodical pamphlet, entitled the 
Weekly Pacquet of Advice from Rome , being rather a vinilent attack 
on popery than serving the purpose of a newspaper These extia 
ordinary propositions were so far from being loosely advanced, that the 
court of king's bench proceeded to make an order, that the book should 
no longer be printed or published by any person whatsoever ^ Such 
an order was evidently beyond the competence of that court, were even 
the prerogative of the king in council as high as its warmest advocates 
could strain it It formed accordingly one article of the impeachment 
voted against Scroggs in the next session (State Trials, viii 163 ) 
Another was for issuing general warrants (that is, warrants wherein no 
names are mentioned,) to seize seditious libels and apprehend their 
authors ® But this impeachment havmg fallen to the ground, no check 
was put to general warrants, at least from the secretary of state, till the 
famous judgment of the court of common pleas in 1764. 

Those encroachments on the legislative supremacy of paihament, 
alia on the personal rights of the subject, by means of proclamations 
issued from the privy council, which had rendered former pnnces of 
both the Tudor and Stuart families almost arbitrary masters of their 
people, had fallen with the odious tribunal by which they were enfoiced 
The king was restored to nothing but what the law had preserved to 
him Few instances appear of illegal proclamations m his reign One 
of these, in 1665, required all officers and soldiers who had served in 
the armies of the late usurped powers to depart the cities of London 
and Westminster, and not to return unthin twenty miles of them before 
the N ovember following This seems connected with the well-grounded 
apprehension of a republican conspiracy (Kennel's Charles II 277) 
Another, immediately after the fire of London, directed the mode m 
which houses should be rebuilt, and enjoined the lord mayor and other 
city magistrates to pull down whatsoever obstinate and refractory 
persons might presume to erect upon pretence that the ground was 
their own, and especially that no houses of timber should be erected 

‘n the following passige of the London Gaiette, 
of nrr^or^nf th made thcir report to his majesty m council, in pursuance 

of ;m order of this board, by which they unanimously declare that his maiestv mav bv law 
Pnnung and puftishing of all news hook/and pamphlets of neTs whSver 

■ 

of power Examen, 564^ North seems to adnut that this was a stretch 

were known to be against the law State 

act, while that W^mfor^c and Under the words of the licensing 

, H was m lorpp , and havmg been thus introduced, were not laid aside 
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for the future (State Trials, vi 837 ) Though the public benefit of 
this last restnction, and of some relations as to the rebuilding of a 
city which had been destroyed m great measure tlirough the want of 
them was sufficiently manifest, it is impossible to justify the tone and 
tenor of this proclamation , and more particularly as the meeting of 
parliament w as very near at hand But an act having passed therein 
for the same purpose, the proclamation must be considered as having 
had little effect Another mstance, and far less capable of extenuation, 
IS a proclamation for shutting up coffee-houses, in December, 1675 I 
have already mentioned this as an intended measure of lord Clarendon 
Coffee-houses were all at that time subject to a licence, granted by the 
magistrates at quarter-sessions But the licences havmg been granted 
'or a certain time, it uas justly questioned whether they could m any 
manner be revoked This proclamation being of such disputable 
legality, the judges, according to North, were consulted, and inhmat- 
ing to the council that they weie not agreed in opinion upon the most 
matenal questions submitted to them, it seemed advisable to recall iL^ 
In this essential matter of proclamations, therefore, the administration 
of Charles II is very advantageously compared with that of his father, 
and, considering at the same time the entire cessation of impositions 
of money without consent of parliament, we must admit that, however 
dark might be his designs, there were no such general infringements of 
pubhc liberty in his reign as had continually occurred before the long 
parliament 

One undeniable fundamental privilege had survived the shocks of 
every revolution , and in the worst times, except those of the late usurp- 
ation, had been the standing record of pnmeval liberty— the tnal by 
jury whatever infnngement had been made on this, in many cases of 
misdemeanour, by the pretended jurisdiction of the star-chamber, it was 
impossible, after the bold reformers of 1641 had lopped off that un- 
sightly excrescence from the constitution, to prevent a cnminal charge 
from passing the legal course of- investigation through the inquest of a 
grand jury, and the verdict in open court of a petty jury But the 
judges, and other ministers of justice, for the sake of their own authority 
or that of the crown, devised various means of subjecbng juries to their 
own direction, by intimidation, by unfair returns of the panel, or by 
narrowing the boundanes of their lawful function It is said to have 
been the practice in early times, as I have mentioned from sir Thomas 
Smith in another place, to fine juries for returning verdicts against the 
direction of the court, even as to matter of evidence, or to summon 
them before the star-chamber It seems that instances of this kind 
were not \ ery numerous after the accession of Ehzabeth , yet a small 
number occur in our books of reports They were probably sufficient 
to keep juries m much awe. But after the restoration, two judges, 
Hyde and Keeling, successively chief-justices of the king’s bench, took 
on them to exercise a pretended power, which had at least been inter- 
mitted in the time of the commonwealth The grand jury of Somerset 
having found a bill for manslaughter mstead of murder, against the 
advice of the latter judge, were summoned before the court of lung’s 

* Ralph 297 North’s Examen 139 Kcnnet, 337 Hume of rourse preteutjs that thu 
proclamation would have been reckoned legal tn former times 
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and dismissed with a repnmand instead of a fine.' In 
^fines weie set on petty Junes for acquittals against the judges 
direction This unusual and dangerous inroad on so important a nght 
Sted thrS)” the house of commons, and a conmittee 
appointed, who reported some strong resolutions 
liberal and arbitrary proceedings in his office, the last of which was, 
that he be brought to trial in order to condign punishment, in such 
manner as the house should deem expedient But the chief-ji^tice, 
having requested to be heard at the bar, so far extenuated his offence 
that the house, after resolving that the practice of fining or imprisoning 
jurors IS illegal, came to a second resolution to proceed no farther 
against him (Journals, i6th Oct 1667 ) 

The precedents, however, which these judges endeavoured to esta- 
blish were repelled in a more decisive manner than by a resolution of 
the house of commons For in two cases, where the fines thus imposed 
upon jurors had been estreated into the exchequer, Hale, then chief 
baron, with the advice of most of the judges of England, as he informs 
us, stayed process , and m a subsequent case it was resolved by aU the 
judges, except one, that it was against law to fine a jury for giving a 
verdict contrary to the court’s direction Yet notwithstanding this very 
recent determination, the recorder of London, in 1670, upon the ac- 
quittal of the quakers, Penn and Mead, on an indictment for an unlaw- 
ful assembly, imposed a fine of forty marks on each of the jury (State 
Tnals, VI 967 ) Bushell, one of their number, being committed for 
non-payment of this fine, sued his writ of habeas corpus from thecouit 
of common pleas , and, on the return made, that he had been com- 
mitted for finding a verdict against full and manifest evidence, and 
against the direction of the court, chief-justice Vaughan held the 
ground to be insufficient, and discharged the party In his reported 
judgment on this occasion, he maintains the practice of fining jurors, 
merely on this account, to be comparatively recent, and clearly against 
law (Vaughan’s Reports State Tnals, v 999 ) No later instance of 
It IS recorded , rnd perhaps it can only be asenbed to the violence that 
still prevailed in the house of commons against nonconformists, that 
the recorder escaped its animadversion 
In this judgment of the chief-justice Vaughan, he was led to enter on 
a question much controverted in later times, the legal nght of the jury 
to find a general verdict m cnminal cases, where it determines not only 
the truth of the facts as deposed, but their quality of guilt or innocence , 
or, as It IS commonly, though not perhaps quite accurately woided, to 

gnuid juty of Somcrsct were at the last assizes 
bound over, by lord a J Keeling, to appear at the K B the first day of this term, to answer 

murder ‘billavcra quoad manslaughter,’ against 
ihL^ir ‘he judge Upon their appearance they were told by the court, being full, 

Ikuehtrr for they are not to distinguish betwixt murder and man- 

^ ™nb Jh h .I hf oircumstance of malice which makes the difference, and that may 

^ ^ ’’"y f^ot at all, and so it lies not in the judgment of a lu^ but 

prosecution^ ’ finding indictments is, that there nught be no mtdicious 

?eSrthoui nT/n.V‘^ '"‘‘“orof the indictment be not framed of malice, but m 
haTtt Ittl lunL nunS fn TTt Twisden ^aid he 

judge s dire^UonVin point of W But beiS^e'tt ‘""e, for disobeying of the 

than an obstinacy the court .'(foause it was a inistake in their judgments rather 

tqCarll Ke^na Ch T ^ f*"o or other attendance ” Pasch, 

*^oohng,Ch.J Twisden,Wyndham. Morton, justices Hargrave MSS vol 339 
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judge of the law as well as the fact It is a received maxim with us, 
that the judge cannot decide on questions of fact, nor the jury on those 
of law Whenever the general pnnciple, or what may be termed the 
major proposition of the syllogism, which every litigated case contains, 
can be extracted from the particular circumstances to which it is 
supposed to apply, the court pronounce their own determination, 
without reference to a jury The province of the latter, however, 
though it properly extend not to any general decision of the law, is 
certainly not bounded, at least in modern times, to a mere estimate of 
Ae truth of testimony The intention of the litigant parties in civil 
matters, of the accused in crimes, is m every case a matter of inference 
from the testimony or from the acknowledged facts of the case , and 
wherever that intention is matenal to the issue, is constantly left for 
the jury’s deliberation There are, indeed, rules m criminal proceedings 
which supersede this consideration , and where, as it is expressed, the 
law presumes the intention in determining the offence Thus in the 
common instance of murder or manslaughter, the jury cannot legally 
determine that provocation to be sufficient, which by the settled rules 
of law is otherwise , nor can they, m any case, set up novel and 
arbitrary constructions of their own without a disregard of their duty 
Unfortunately it has been sometimes the disposition of judges to claim 
to themselves the absolute interpretation of facts, and the exclusive 
nght of drawing inferences from them, as it has occasionally, though 
not perhaps with so much danger, been the failing of juries to make 
their imdeniable nght of returning a general verdict subservient to 
faction cr prejudice Vaughan did not of course mean to encourage 
any petulance injuries that should lead them to pronounce on the law, 
nor does he expatiate so largely on their power as has sometimes been 
usual , but confines himself to a narrow, though conclusive, hne of 
argument, that as every issue of fact must be supported by testimony, 
upon the truth of which the jury are exclusively to decide, they cannot 
be guilty of any legal misdemeanour m retummg their verdict, though 
apparently against the direction of the court m point of law , since it 
cannot ever be proved that they believed the evidence upon which that 
direction must have rested i 

I have already pointed out to the readei-’s notice that article of 
Clarendon’s impeachment, which charges him -with having caused 
many persons to be impnsoned against law ■* These were released by 
the duke of Buckingham’s administration, which in several respects 
acted on a more liberal principle than any other in this reign The 
practice was not however wholly discontinued. Jenkes, a citizen of 
London on the popular or factious side, having been committed by the 
king m council for a mutinous speech in Guildhall, the justices at 
quartet sessions refused to admit him to bail, on pretence that he had 
been committed by a superior court , or to try him, because he was 
not entered in the calendar of prisoners The chancellor, on applica- 
tion for a habeas corpus, dechned to issue it dunng the vacation , and 

1 See Hargrave’s judiaous observahons on the province of Junes State Tnals, vi 1013 

^ Those who were confined by ivarrants « ere forced to buy their liberty of the courtiers 
“ Which ” says Pepys (July 7 1667), “ is a most lamentable thing that we do professedly own 
that we do these things, not for nght and jiu.tice sake, but only to gratify this or that person 
about the king ” 
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kV. incf-irp of the king’s bench, to whom, in the next place, the 

Clarendon were what really gave use to it A bill to prevent the 
refusal of the writ of habeas corpus was bi ought jnto the house on 
April 10 1668, but did not pass the committee in that session But 
another to the same purpose, probably more remedial, was sent up to 
the lords in March, 1669-70 “ It failed of success in the upper house , 
but the commons continued to repeat their struggle for this important 
measure, and in the session of 1673-4 passed two biUs, one to prevent 
the imprisonment of the subject m gaols beyond the seas, another to 
give a more expeditious use of the writ of habeas coipus in cnmiiml 
matters ’ The same or similar bills appear to have gone up to the 
lords in 1675 It was not till 1676, that the delay of Jenkes’s habeas 
corpus took place And this affair seems to have had so tnfling an 
mfluence that these bills were not revived for the next two years, 
notwithstanding the tempests that agitated the house during that 
penod ^ But in the short parliament of 1679, they appear to have been 
consolidated into one, that having met with better success among the 
lords, passed into a statute, and is generally denominated the habeas 
corpus act (31 Car II c 2 ) 

It is a very common mistake, and that not only among foreigners, 
but many from whom some luiowledge of our constitutional laws might 
be expected, to suppose that this statute of Charles II enlarged in a 
great degree our liberties, and forms a sort of epoch in their history 
But though a very beneficial enactment, and eminently remedial in 
many cases of illegal impnsonment, it introduced no new pnnciples, 
nor conferred any right upon the subject From the eaihest records 
of the English law, no fieeman could be detained in prison, except 
upon a criminal chaige or conviction, or for a civil debt In tlic 
former case, it was always in his power to demand of the court of 
king's bench a mit of habeas corpus ad subjiciendum, directed to the 
person detaining him in custody, by which he was enjoined to bring 

1 Commons Journals As the hlles only of Uiesc bills arc entered m thu Journals, their 
purport cannot be stated with absolute certainty Ihey might however, I suppose, be found 
in some of the ofHces 

® Pari Hist 661 It was opposed by the court 

* In this session, Feb 14 , a committee was appointed to inspect the laws, and consider how 
the king may commit any subject by Ins immediate tvarrant, as the law now stands, and report 
the same-to the hoi se, and also how the law now stands touching commitments of persons bj 
the council table Ralph supposes (p 355 ) that this gave nse to the habeas corpus act, which 
IS certainly not the case The statute 16 Car I, c 10 seems to recognise the legality of com 
mitments by the king’s special \ arrant, or by the privy council, or some, at least, of its mem 
hers singly and I do not know whether this, with long usage, is not sufGcient to support the 
Mntroverted authority of the secretary of state As to the privy council, it is not doubted. I 
beheie, that they may commit But it has been held, even in the worst of umes. tliat a 
warrant of commitment under the king’s own hand, without seal, or the hand of any secretary, 
or^olTicerof state. orjustice, isbad 3 Jac II B R e Shower, 484 ly secretary, 

m Tfi,, e adebate on the petition of one Harrington to the commons 

idleeed cliso ^“stody by the council But as his demeanour was 

and^necmlW disrespectful, and the right of tlic council to commit was not disputed, 
•nsuetf thonrh’tl!'* been at liberty when the debate took place, no proceedings 
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up the body of the pnsoner, with the warrant of commitment, that the 
court might judge of its sufficiency, and remand the party, admit him 
to bail, or discharge him, according to the nature of the charge. This 
ivrit issued of nght, and could not be refused by the court It was not 
to bestow an immunity from arbitrary impnsonment, which is abui> 
dantly provided in Magna Charta, if indeed it were not much more 
ancient, that the statute of Charles II was enacted , but to cut off the 
abuses, by which the government’s lust of power, and the servile 
subtlety of crown lawyers, had impaired so fundamental a privilege 

There had been some doubts whether the court of common pleas 
could issue this wnt , and the court of exchequer seems never to have 
done so ^ It was also a question, and one of more importance, as u e 
have seen in the case of J enkes, whether a single judge of the court of 
king’s bench could issue it dunng the vacation. The statute therefore 
enacts that where any person, other than persons convicted or in 
execution upon legal process, stands committed for any crime, except 
for treason or felony plainly expressed in the warrant of commitment, 
he may during the vacation complain to the chancellor, or any of the 
twelve judges who upon sight of a copy of the warrant, or an affidavit 
that a copy is denied, shall awaid a habeas corpus directed to the 
officer in whose custody the party shall be, commanding him to bring 
up the body of his pnsoner within a time limited according to the 
distance, but in no case exceeding twenty days, who shall discharge 
the party from imprisonment, taking surety for his appearance in the 
court wherein his offence is cognisable A gaolei refusing a copy of 
the warrant of commitment, or not obeymg the writ, is subjected to a 
penalty of 100/ , and even the judge denying a habeas corpus, when 
required according to this act, is made hable to a penalty of 500/ at 
the suit of the injured party The court of king’s bench had already 
been accustomed to send out their writ of habeas corpus into all places 
of peculiar and privileged jurisdiction, where this ordinary process does 
not run, and even to the island of Jersey, beyond the stnct limits of 
the kingdom of England, » and this power, which might admit of some 
question, is sanctioned by a declaratorj clause of the present statute 
Another section enacts, that “ no subject of this realm that now is, or 
hereafter shall be, an inhabitant or resiant of this kingdom of England, 
dominion of Wales, or town of Berwick-upon-Tweed, shall be sent 
prisoner into Scotland, Ireland, Jersey, Guernsey, Tangier, or into 
parts, garrisons, islands, or places beyond the seas, which are, or at any 
time hereafter shall be within or without the dominions of his majesty, 
hib heirs, or su''cessor 3 ,” under penalties of the heaviest nature short of 
death which the law knows, and an incapacity of receiving the king’s 
pardon The great rank of those who were likely to ofiend against 
this part of tlie statute was doubtless the cause of tins unusual severity 

But as It might still be practicable to evade these remedial provisions 
by expressing some matter of treason or felony in tlie warrant of 

> Tlic ptiisnc of the conmoa pleoi granted a habeas coroos against the opinion of 

chief lusucc ViLzhan^ who denied the court to have ihit j^ouer Carter \ Reports, aax 

* Ihe court of kijIj, j bench directed a habeas corpus to the governor of Jersey to bnn ' up 
the Uijy of Ore- on a wcU baown of^ccrof the couinonwcaliniwho had been confined there 
Several >carj- S derfi i*s reports Thii in i543, ifter the fall of Clarcudon, wh»-n a 

lew- tlcTT'O :r s> s c n u li t lUodt 
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commitment, the judges not being empowered to inquire into the 
truth of the facts contained in it, a further secunty against any 
orotracted detention of an innocent man is afforded by a provision of 
great importance , that every person committed for treason or felony, 
nlamlv and speciaUy expressed in the wanant, may, unless he shah be 
indicted in the next term, or at the next session of general gaol 
delivery after his commitment, be, on piayer to the court, released 
upon bail, unless it shall appear that the crown’s witnesses could not be 
produced at that time , and if he shall not be indicted and tned in the 
second term or sessions of gaol delivery, he shall be discharged 

The remedies of the habeas corpus act aie so effectual that no man 
can possibly endure any long imprisonment on a criminal charge, nor 
would any minister venture to exercise a sort of oppression so danger- 
ous to himself But it should be observed, that as the statute is only 
applicable to cases of commitment on such a charge, every other 
species of restraint on personal liberty is left to the ordinary remedy as 
It subsisted before this enactment Thus a party detained without any 
svarrant must sue out his habeas corpus at common law , and this 
IS at piesent the more usual occurrence But the judges of the king’s 
bench, since the statute, have been accustomed to issue this wnt 
dunng the vacation in all cases whatsoever A sensible difficulty has, 
however, been sometimes felt, from their incompetency to judge of the 
truth of a return made to the writ For though m cases within the 
statute the pnsoner may always look to his legal discharge at the 
next sessions of gaol delivery, the same redress cannot be obtained 
when he is not in custody upon any criminal accusation If the 
person therefore who detains any one in custody should think fit to 
make a return to the wnt of habeas corpus, alleging matter sufficient 
to justify the party’s restraint, yet false in fact, theie would be no 
means, at least by this summary process, of obtaining rehef An 
attempt was made m 1757, after an examination of the judges by the 
house of lords as to the extent and efficiency of the habeas corpus at 
common law, to lender their junsdiction more remedial^ It failed 
however, for the time, of success , but a statute has recently been 
enacted (56 G III c ico), which not only extends the power of 
issuing the ivrit dunng the vacation, in cases not ivithin the act of 
Charles II , to all the judges, but enables the judge, before whom the 
wnt IS returned, to inquire into the truth of the facts alleged therein 
and in case they shall seem to him doubtful, to release the party in 
custody on giving surety to appear in the court to which such judge 
shall belong, on some day in the ensuing term, when the court may 
ex^me by affidavit into the truth of the facts aUeged m the return, and 
either remand or discharge the party according to their discretion It 
or ^ habeas corpus shall run to any harbour 

rLnn ^ England, though out of the body of any 

as to the effects of 

SheJ m oJr illegal detention, more likely perhaps than any 

other to occur m modern times, on board of vessels upon the co 


coast 


Abnd^m^nVht^Hab^"^,^ *9^ or Bacon’s 

impressment, where the expIS^us remedv'of ^ 

y megy oi oapcas corpus is enimently pgcffssary 
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Except a few of this descnption, it is very rare lor a habeas corpus to 
be required in any case where the government can be presumed to 
have an interest 

The reign of Charles II was hardly more remarkable by the vigilance 
of the house of commons against arbitrary prerogative than by the war- 
fare it waged against whatever seemed an encroachment or usurpation 
in the other house of parliament It has been a peculiar happiness of 
our constitution that such dissensions have so rarely occurred I can- 
not recollect any lepublican government, ancient or modem, (except 
perhaps some of the Dutch provinces), where hereditary and democra- 
tical authority have been amalgamated so as to preserve both in effect 
and influence, without continual dissatisfaction and reciprocal encroach- 
ments , for though, in the most tranquil and prospei ous season of the 
Roman state, one consul, and some magistrates of less importance, 
were invariably elected from the patncian families, these did not form 
a corporation, nor had any collective authonty in the government 
The history of monarchies, including of course all states where the 
pnncipality is lodged in a single person, that have admitted the aris- 
tocratical and popular temperaments at the same time, bears frequent 
witness to the same jealous or usurping spirit Yet monarchy is 
unquestionably more favourable to the co-existence of an hei editary 
body of nobles with a representation of the commons than any other 
form of commonwealth , and it is to the high prerogative of the 
English crown, its exclusive disposal of offices of trust which are the 
ordinary subjects of contention, its power of putting a stop to parlia- 
mentary disputes by a dissolution, and, above all, to the necessity 
which both the peers and the commons have often felt, of a mutual 
good understanding for the maintenance of their privileges, that we 
must m a great measure attnbute the general harmony, or at least the 
absence of open schism, between the two houses of parliament This 
IS, however, still more owing to the happy graduation of ranks, which 
renders the elder and the younger sons of our nobility two links in the 
unsevered chain of society , the one trained in the school of popular 
rights, and accustomed, for a long portion of their lives, to regard the 
privileges of the house whereof they form a part, full as much as those 
of their ancestors , ^ the other falling without hereditary distinction into 
the class of other commoners, and mingling the sentiments natural to 
their birth and family affections, with those that are more congenial to 
the whole community It is owing also to the wealth and dignity of 
those ancient families, who would be styled noble in any other country, 
and who give an anstocratical character to the popular part of our 
legislaiure, and to the influence which the peers themselves, through 
the representation of small boroughs, are enabled to exercise over the 
lower house. 

The original constitution of England was highly anstocratical The 
peers of this realm, when summoned to parliament, (and on such occa- 

1 It was ordered, 21 Jan 1349, that the eldest son of tin, earl of Bedford should continue m 
the house after his father had succeeded to the peerage. And, gth Feb 157s, that his son should 
do so, “ accordmij to the precedent in the like case of the now earl his father " It is worthy 
Ilf notice, that this determination, which^at the time, seems to hate been thought doubtful, 
though very unreasonably (Joums loth Feb ), but which has had an influence which no one 
can fill to acknowledge, m bmdmg together the two branches of the legislatuie, and m keepmg 
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sions every peer was entitled to his writ), were the necepary counsellors 
coadmtors of the king in all the functions that appertain to a 
government In granting money for the public service, 
by permanent statutes the course of the common law, they o J 
act in conjunction ivith the kmghts, citizens, and burg^esses of the lower 
house of parliament. In redress of grievances, whether of so P^vate a 
nature as to affect only single persons or extending to a coimty or hun- 
dred, whether proceeding from the injustice of public officers or ol 
powerful individuals, whether demanding punishment as crimes agains' 
the state, or merely restitution and damages to the injured party, the 
lords assembled in parliament were competent, as we find in out 
records, to exercise the same high powers, if they were not even 
extensive and remedial, as the king’s ordinary council, composed of his 
great officers, his judges, and perhaps some peers, was wont to do in 
the intervals of parliament These too, the lords and the privy council, 
seem to have formed, in the session, one body or great council, wherein 
the latter had originally right of suffrage along with the former In 
this judicial and executive authonty, the commons had at no time any 
more pretence to interfere than the council, or the lords by themselves, 
had to make ordinances, at least of a general and permanent nature, 
which should bind the subject to obedience At the beginning of every 
parliament numerous petitions were presented to the lords, or to the 
king and lords, (since he was frequently there in person, and always 
presumed to be so,) complaining of civil mjunes and abuse of powei 
These were generally indorsed by appointed receivers of petitions, and 
returned by them to the proper court whence relief was to be sought ^ 
For an immediate inquiry and remedy seem to have been rarely 
granted, except m cases of an extraordinary nature, when the law was 
defective, or could not easily be enforced by the ordinary tribunals , 
the shortness of session, and multiplicity of affairs, preventing the 
upper house of parliament from entenng so fully into these matters as 
the king’s council had leisure to do 
It might perhaps be weU questioned, notwithstanding the respectable 
opinion of sir M Hale, whether the statutes directed against the prose- 
cution of cml and cnminal suits before the council are so worded as to 
exclude the original junsdiction of the house of lords, though their 
pnnciple is very adverse to it But it is remarkable, that, so far as the 
lords themselves could allege from the rolls of parliament, one only 
instance occurs between 4 Hen IV (1403) and 43 Ehz (1602) where 
their house had entered upon any petition in the nature of an onginal 
suit , though m that (r Ed IV 1461) they had certainly taken on them- 
m determine a question cognisable m the common courts of justice 
for a distinction seems to have been generally made between cases 

courts below, as to which it is con- 
tended by sir M Hale that the lords could not have junsdiction, and 




sensus communis, 
twice over, m behalf 
may 
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those where the injured party was wthout remedy, either through 
defect of the law, or such excessive power of the aggressor as could 
defy the ordinary process Dunng the latter part at least of this long 
interval, the council and court of star-chamber were in all their vigour, 
to which the intermission of parliamentary judicature may in a great 
measure be ascribed It was owing also to the longer intervals between 
parliaments from the time of Henry VI , extending sometimes to five 
or SIX years, which rendered the redress of pnvate wrongs by their 
means inconvenient and uncertain In 1621 and 1624, the lords, grown 
bold by the general disposition in favour of parliamentary rights, made 
orders without hesitat on on pnvate petitions of an onginal nature 
They continued to exercise this jurisdiction m the first parliaments of 
Charles I , and in one instance, that of a not at Banbury, even assumed 
the power of punishing a misdemeanour unconnected with privilege In 
the long parliament, it may be supposed that they did not abandon 
this encioachment, as it seems to have been, on the royal authonty, 
extending then orders both to the punishment of misdemeanours and to 
the awarding of damages ^ 

The ultimate jurisdiction of the house of lords, either by removing 
into It causes commenced m the lower courts, or by writ of error com- 
plaining of a judgment given therein, seems to have been as ancient, 
and founded on the same principle of a paramount judicial authority 
delegated by the crown, as that which they exercised upon origin^ 
petitions It IS to be observed that the council or star-chamber did 
not pretend to any direct jurisdiction of this nature , no record was ever 
removed thither upon assignment of errors in an infenor court But 
after the first part of the fifteenth century, there was a considerable 
interval, during which this appellant jurisdiction of the lords seems to 
have gone into disuse, though piobably known to be legal’ They 
began again, about 1580, to receive wnts of error from the court of 
king’s bench, though for forty years more the instances were by no 
means nimierous But the statute passed in 1585, constituting the 
court of exchequer-chamber as an intermediate tribunal of appeal 
between the king’s bench and the parliament, recognises the juris- 
diction of the latter, that is, of the house of lords, in the strongest 
terms (27th Ehz c 8 ) To this power, therefore, of determining, m 
the last resort, upon writs of error from the courts of common law, no 
objection could possibly be maintained 

The revolutionary spirit of the long parliament brought forward still 
higher pietensions, and obscured all the land marks of constitutional 
privilege As the commons took on themselves to direct the execution 
of their own orders, the lords, afraid to be jostled out of that equality to 
which they were now content to be reduced, asserted a similar claim at 
the expense of the king’s prerogative They letumed to their own house 
on the restoration with confused notions of their high jmisdiction, 
rather enhanced than abated by the humiliation they had undergone 

1 tlargru^c, p 5 o 1 he proofs are in the Lord^ Journals 

^ they wore very rare after the accession of Hen^ V but one occurs in loth Hen VI 
1432, with which Hales list concludes Hargrave's Preface to Hale, p 7 This editor justly 
observes, that the incomplete state of the votes and early journals renders the negative proof 
inconclusive, though we nny be fully warranted in asseriiug, that from Henry V to jamesl. 
there was very httle exercise of judicial power m parliament, citlier civilly or cnnuiiallv 
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Thus before the kind’s arrival, the commons liaving sent up for their 
Sncurrence a resolution that the persons and estates of the regicides 
should be seized, the upper house deemed it an encroachment on their 
exclusive judicature, and changed the resolution mto ^n order of die 
lords on complaint of the commons (Lords Journs May 18 16^) 
In a conference on this subject between the two houses, the commons 
denied their lordships to possess an exclusive jurisdiction, but did not 
p 5 ess that matter (Corns’ Journs May 22) But in fac this order 
was raUier of a legislative than judicial nature , nor could the lords 
pretend to any jurisdiction in cases of treason They artfully, however, 
overlooked these distinctions, and made orders almost daily in the 
session of 1660, trenching on the executive power and that of the 
inferior courts Not content wnih ordering the (.status of all peers tcj 
be restored, free from seizure b\ sequestration, and with all arrears of 
rent, we find in thuir journals that they did not hesilatu on petition to 
stay waste on the estates of pnvate persons, and to suumc the titlies of 
hvings, from which ministers had been ejected, in the bands of the 
churchw'ardcns till their title could be tried ' 1 lie> acted, in short, as 

if they had a plenary authority in matters of freehold riglit, where any 
member of their own house was a parly, and in c.ery case as full an 
equitable jurisdiction as the court of chancery Though m tlie more 
settled state of tilings which ensued, these anomalous orders do not so 
frequently occur, we find several assumptions of power which show a 
disposition to claim as much as the circumstances of any particular 
case should lead them to think expedient for the parties, or honourable 
to themselves - 

The lower house of parliament, which hardly reckoned itself lower in 
dignity, and was something more than equal in substantial power, did 
not look without jealousy on these pretensions 1 hey deniuri (.d to a 
privilege assertt.d by the lords of assessing themselves m bills of direct 
taxation , and, having on one occasion reluctantly permuted an amend- 
ment of that nature to pass, took care to record their dissent from the 
principle by a special entry m the journal (Journs Aug 2 and 15 
1660 ) An amendment having been introduced into a bill for regulating 
the press, sent up by the commons in the session of i66f, which 
exempted the Iiousls of peers from search for unlicensed books, it w is 
resolved not to agree to it, and the bill dropped foi that time (Id 
July 29 i66r ) Lven in far more urgent circumstances, while the par- 
liament sat at Oxford in the year of the plague, a bill to prevent tlie 
progress of infection was lost, because the lords insisted that their 
should imt be subjected to the general provisions for security 
id OcL 31 1665 ) Ihese ill-judged demonstrations of a d(.sign to 

ctiUbi sipc ‘‘UponiiiforinatiouKivcH thu ^mo 
^ in ,hc goojifroin ihc house of the (url of Northanipion 

carl.hylus scrvaius und agcius, to niiho diligent and narro(^ 
not WotKiicd in of certain ^ersoiia, and to breah open anydoor or Iruiilt that shall 

th mSof the order” luno a6 Iho hU order was lu-ado neat diy for 

tote '/a?pa.id'Au^ ^6 Newport, &c A still nioto oMiaordiliai/ 

Danby. for surni^ hini ivtr ^ mJ Ins ittQriiu\ 

Michaelmas term, ,651. mhre ich of i.r.v.l.i,e of 
uniust, and agamst'the snint lOlhiiig could be more scandiloudy 

5 They rcsSlved m the ease onhe ^rl L'p'"!"’? P^^^y terian peers protested 

of a commoner ib cot bufacic^t ajoio^c a, of Pembroke, Jtr ^io 1678, th-it the tCbUmouy 
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exempt themselves from that equal submission to the law, which is 
required m all well-governed states, and had ever been remarkable in 
our constitution, naturally raised a prejudice against the lords, both in 
the other house of parliament, and among the common lawyers 
This half-suppressed jealousy soon disclosed itself in the famous 
controversy between the two houses about the case of Skinner and the 
East India Company This began by a petition of the former to tlie 
king, wheiein he complained, that having gone as a merchant to the 
Indian seas, at a time when there was no restriction upon that trade, 
the East India Company’s agents had plundered his property, taken 
away his ships, and dispossessed him of an island which he had 
purchased from a native prince Conceiving that he could have no 
sufficient redress in the ordinary courts of justice, he besought his 
sovereign to enforce reparation % some other means After several 
ineffectual attempts by a committee of the pnvy council to bring 
about a compromise between the parties, the king transmitted the 
documents to the house of lords, with a recommendation to do justice 
to the petitioner They proceeded accordingly to call on the East 
India Company for an answer to Skinner’s allegations The company 
gave in what is technically called a plea to the jurisdiction, which the 
house over-ruled The defendants then pleaded in bar, and contrived 
to delay the inquiry into the facts till the next session , when, the pro- 
ceedings having been renewed, and the plea to the lords’ jurisdiction 
again offered, and over-ruled, judgment was finally given that the East 
India Company should pay 5000/ damages to Skinner 
Meantime the company had presented a petition to the house of 
commons against the proceedings of the lords in this business It 
was referred to a committee who had already been appointed to con- 
sider some other cases of a hke nature They made a report, which 
produced resolutions to this effect , that the lords, in taking cognisance 
of an original complaint, and that rehevable in the ordinary course of 
law, had acted illegally, and in a manner to deprive the subject of the 
benefit of the law The lords in return voted, “ That the house of 
commons entertaining the scandalous petition of the East India 
Company against the lords’ house of parhament, and their proceedings, 
examinations, and votes thereupon had and made, are a breach of the 
privileges of the house of peers, and contrary to the fair correspond- 
ency which ought to be bebveen the two houses of parliament, and 
unexampled in former times, and that the house of peers taking 
cognisance of the cause of Thomas Skinner, merchant, a person 
highly oppressed and injured in East India by the governor and com- 
pany of merchants trading thither, and over-ruhng the plea of the 
said company, and adjudging 5000/ damages thereupon against the 
said governor and company, is agreeable to the laws of the land, and 
well warranted by the law and custom of parliament, and justified by 
many parliamentary precedents ancient and modem ” 

Two conferences between the houses, according to the usage 01 
parliament, ensued, in order to reconcile this dispute But it was too 
material in itself, and aggravated by too much previous jealousy, for 
any voluntary compromise The precedents ^eged to prove an 
on?inai lurisdiction in the peers were so thinlj scattered over tha 
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records of centuries, and so contiarj to the received principle of out 
constitution, that questions of fact are cognisable only by jury, that 
their manasers m the confeiences seemed less to insist on the genc^ 


right, than on a supposed inability of the courts of law to give ade- 
‘ . ..1 ..u r — .. K.r. , f in 1. If irec hnd furnished 


some pretevt on a reference as to their own competence to afford rehor. 


by an answer more nirrow', no doubt, than would ha\c been rendered 
at the present day. And there was really more to be said, l^di in 
reason and Law, for this limited light of jiidicatiiie, than for the absolute 
cognisance of civil suits by the lords But the commons were not 
inclined to allow' e\on of such a special evception from the principle 
for which ihcv contended, and intimated that the power of aliording a 
remedy m a defect of the ordinary tribunals could only reside in the 
whole body of the parli uiient 

The proceedings that followed were intemperate on both sides The 
commons voted SLinner into custody for a breach of privilege, and 
resolved that whoever should be aiding in evecution of the order of the 
lords against the East India Compan) should be deemed a betnajer of 
the liberties of the commons ot England, and an infnngoi of the 
privileges of the house live lords, m retuin, committed sir Samuel 
Barnardiston, chaiiman of the comp my, and i member of the house 
of eoinmons, to prison, and imposed on him a line of 500/ It became 
necessary for the king to stop the course of this quarrel, which was 
done by suceessivc adjouinments and proioguions lor lifteen months 
But on their meeting again in October, 1669, the commons proceeded 
instantly to renew the dispute It appeared that Barnardiston, on the 
day of the adjournment, hid been released from custody, without 
demand of his fine, which, b> a trick rather unworthy of those who 
had resorted to it, was entered as paid on the records of the e\che- 
quer This was a kind of victory on the side of the commons , but 
It was still more material tint no steps had been taken to enforce 
the order of the loids against the East India Company The latter 
sent down a bill concerning privilege and judicature in parliament, 
which the other house rejeeten on i second reading lliey m return 
passed a bill vacating the pioccedings against Barnardiston, whicli met 
with a like fate In eonclusion, the king recommended an erasure 
from the journals of all th it had passed on the subject, and an entire 
cessation, an expedient which both houses willingly embraced the 
one to secure its victory, the other to save its honour From this time 
the lords have tacitly abandoned all pietensions to an original iiirisdic- 
tion in civil suits '■ ■' 

They have however been moie successful m establishing a branch of 
n^eir ultimate junsdicUon, which had less to be 111 ged for it in respect 
hearing appeals from couits of equity. It is 
fordsllLf Hale and his editor, Mr Hargr.ate, that the 

lanrl entertain petitions of appeal before the reign of Charles 

, and not perhaps unequivocally before the long parliament" They 


IP Hale’s jurisdiction of the r” “ ^ •''“I Uafsrasc s Piefaco 

* Hale says, “ I could never to any iireccdcnt of i,rc.itcr intiquity lliaii 3 C ir I , naj 
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became very common from that time, though hardly more so than 
original suits , and, as they bore no analogy, except at first glance, to 
writs of error, which come to the house of lords by the king's express 
commission under the great seal, could not well be defended on legal 
grounds But on the other hand, it was reasonable that the vast power 
of the court of chancery should be subject to some control, and 
though a commission of review, somewhat in the nature of the court 
of delegates in ecclesiastical appeals, might have been and had been 
occasionally ordered by the crown (Hargrave’s Preface, c 31), 
yet, if the ultimate junsdiction of the peerage were convenient and 
s ilutary in cases of common law, it was difficult to assign any satis- 
factory reason why it should be less so in those which are technically 
denominated equitable* Nor is it likely that the commons would 
have disputed this usurpation, m which the crown had acquiesced, if 
the lords had not received appeals against members of the other house 
Three instances of this took place about the year 1675 > but that of 
Shirley against sir John Fagg is the most celebrated, as having given 
nse to a conflict between the two houses, as violent as that which had 
occurred in the business of Skinner It began altogether on the 
score of privilege As members of the house of commons were 
exempted from legal process during the session, by the general pnvilege 
of parliament, they justly resented the pretension of the peers to dis- 
regard this immunity, and compel them to appear as respondents in 
cases of appeal In these contentions neither party could evince its 
supenority but at the expense of innocent persons It was a contempt 
of the one house to disobey its ordei, of the other to obey it Four 
counsel, who had pleaded at the bar of the loids m one of the cases 
where a member of the other house was concerned, were taken into 
custody of the serjeant-at-arms by the speaker’s warrant The gen- 
tleman usher of the black rod, by warrant of the lords, empower- 
ing him to call all persons necessary to his assistance, set them at 
liberty The commons apprehended them again , and to prevent 
another rescue, sent them to the Tower The lords despatched then 
usher of the black rod to the heutenant of the Touer, commanding 
him to deliver up the said persons He replied, that they were com- 
mitted by order of the commons, and he could not release them wth- 
out their order , just as, if the lords were to commit any persons, he 
could not release them without then lordships’ order They addressed 
the king to remove the lieutenant , who after some hesitation, declined 
to comply with their desire In this difficulty, they had recourse, 
mstead of the warrant of the lords’ speaker, to a writ of habeas corpus 
returnable in parliament, a pioceeding not usual, but the legahty of 

scarce before i6 Car I , of any such proceeding in the lords’ house,” C 33 , and see Har 
grave’s Preface, 53 

1 It was ordered m a petition of Robert Roberts, esc} , that directions be given to the lord 
chancellor that he proceed to make a speedy decree in the court of chancery, according ti 
equity and justice notwithstanding there be not any precedent in the case Against this lord 
Mohun and Lmcoln severally protested the lattervery sensibly observing that whereas it hath 
jeen the prudence and care of former parliaments to set hmits and bounds to the jurisdiction 
of chancery, now this order of directions, which imphes a command, opens a gap to set up an 
arbitrary power in the chancery, which is hereby countenanced by the house of lords to act 
not accoramg to the accustomed rules or former precedents of that court, but according to hti 
iwn will Lords Jouriis rgth Nov 1664 
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which seems to be now admitted The lieutenant of Ae Tower, who, 
rather unluckily for the lords, had taken the other side, either out of 
connction, or from a sense that the lower house 

more foimidable, uistead of obeying the writ came to ‘he liar of the 
commons for directions. They voted, as might be expected, the 
writ \sas contrar>' to law and the privileges of their lioiisc l|‘'t. ^ 
this ferment of two jealous and exasperated assemblies, it was liigniy 
necessary, as on the former occasion, for the king to interpose bv a 
proiogation for three months This penod, however, not being sum- 
cient to allay their animosity, the house of peers took up again tne 
appeal of Shirley in their next session Fresh votes and oixlers ot 
equal intemperance on both sides ensued, till the king by the long 
prorogation, ironi November 1675 February i 677 > 
dispute The particular appeal of Shirle> was never revived , but the 
lords contimiLd without objection to exercise their general jurisdiction 
over appeah from courts of equity' The learned editor of Hales 
Treatise on tne Junsdiction of the Lords expresses some degree of 
surprise at the commons’ acquiescence in what they had treated as an 
usurpation But it is evident from the whole course of proceeding 
that it was the breach of privilege in citing their own members to 
appear which excited their indignation It was but incidental!) that 
they observed in a conference, “ that the commons cannot find, by 
jMagna Charta, or by any other law or ancient custom of parliament, 
that your lordships have any jurisdiction m cases of appeal Irom courts 
of equity" They afterwards indeed resolved that there lies no nppe.tl 
to the judicature of the lords in parliament from courts of equity (C J 
May 30), and came ultimately, as their v.’rath increased, to a vote 
“That whosoever shall solicit, plead, or prosecute any appeal a^mst 
any commoner of England, from any court of equity, before the "house 
of lords, shall be deemed and taken i betrayer ot tin, rights and 
liberties Qf_ the commons of Engl ind, and shall be proceeded against 
iccordingly which vote the lords resolved next day to be “ illegal, 
unparliamentary, and tending to a dissolution of tlie government ” 
(Lords' Joums , Nov 20) But this was evidently rather an act of 
hostility arising out of the immediate qiianel than the cilin assertion 
of a legal principle ’ 

Dunng the interval between these two dissensions, which the suits 
of Skinner and Shirley engendered, another difierencc had ansen, 
somewhat less violently conducted, butvvheiein both houses considered 
their essential privileges at stake. Hiis concerned the long agitated 
question of tlie right of the lords to make alterations m money-bills 

b»\iL's^r'A^hbvnndVv"h,‘t"‘‘ •'ngty conferences vbout (he 

property belonBw S shafteS by a vote th^t it did not 

their nght to rfeetve appeals f;?.«“Xorco^" b.‘l\J 

tpms large enough to emb^« the ecdeHisn^fi* ^e no failure of iustice, In 

that they actually had done so w i6aB ^ 
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628 Commons claim exclusive right as to Money Bills 

Though I cannot but think the importance of their exclusive privilege 
has been rather exaggerated by the house of commons, it deserves 
attention , more especially as the embers of that fire may not be so 
wholly extinguished as never again to show some traces of its heat 

In our earliest parliamentary records, the lords and commons, sum- 
moned in a great me isure for the sake of relieving the king’s neces- 
sities, appear to have made their several grants of supply without 
mutual communication, and the latter generally m a higlicr proportion 
than the former These were not in the form of laws, nor did they 
obtain any formal assent from the king, to whom they were tendered 
in written indentures, entered afterwards on the roll of parliament 
The latest instance of such distinct grants from the two houses, as far 
as I can iudge from the rolls, is in the i8th year of Edward III (Pari 
Hist 11 148 ) But in the 22nd year of that reign the commons alone 
granted three-fifteenths of their goods, in such a manner as to show 
beyond a doubt that the tax was to be levied solely upon themselves 
(Pari Hist 200) After this time, the lords and commons are jointly 
recited in the rolls to have granted them, sometimes, as it is expressed, 
upon deliberation had together In one case it is said that the lords, 
with one assent, and afterwards the commons, granted a subsidy on 
exported wool (Park Hist 300 43 Edw III ) A change of language is 
observable in Richard II ’s reign, when the commons are recited to grant 
with the assent of the lords , and this seems to indicate, not onl> that in 
practice the vote used to originate with the commons, but that their 
proportion at least of the tax being far greater than that of the lords 
(especially in the usual impositions on w'ool and skins, which ostensibly 
fell on the exporting merchant), the ginnt was to be deemed mainly 
theirs, subject only to tlie assent of the other house of parliament 
Phis IS, however, so explicitly asserted in a remarkable passage on the 
roll of 9 Hen IV, without any apparent denial, that it cannot be 
called in question by any one • The language of the lolls contimies to 
be the same in the following reigns , the commons are the granting, 
the lords the consenting power It is e\en said the court of king’s 
(jench, in the year-book of Edwaid IV, that a giant of money by the 
commons would be binding without assent of the lords, meaning of 
course as to commoners only, though the position seems a little ques- 
tionable even with the limitations I have been almost led to suspect, 
by considering this remarkable exclusive privilege of originating giants 
of money to the crown, as well as by the language of some passages in 
the rolls of parliament relating to them, that no part of the direct 
taxes, the tenths or fifteenths of goods, were assessed upon the lords 
temporal and spiritual, except where they are positively mentioned, 
which IS frequently the case But as I do not remember to have seen 
this any where asserted by those who have turned their attention to 
the antiquities of our constitution, it may possibly be an unfounded 
.urmise, or at least only applicable to the earlier period of our parha 
mentary records 

These grants continued to be made as before, by the consent indeed 
of the houses of parliament, but not as legislative enactments Most 
of the few instances where they appear among the statutes aie wher« 

' Rot Patl tit 61 1 View of Middle Ages, ti 310 Ong cdiliot. 



N. 


Hallam^s Constitutwml History of E ngland. 

some condition is annexed, or some relief of '^Hemy 

with them that they make part of a new law * ° . f. 

VII they are occasionally inseited among the statutes, though stiU 
without any enacting words (7 H 7 c ii , 12 H 7 c i-) 
of Henry VIII the foim is lathei more legislative, and lhe> s ud 
to be enacted by the authority of parliament, though the kinj,s^nanK 
is not often mentioned till about the conclusion of his reign after 
which a sense of the necessity of expressing his legis ative author ty 
seems to have led to its introduction in some part or other ot tlie Dili. 
The lords and commons are sometimes both said to grant, but more 
frequently the latter with the foimer's assent, as continued to be tlie 
case through the reigns of Elizabeth and James I In the first parlia- 
ment of Charles I the commons began to omit the name ot the 
lords in the preamble of bills of supply, reciting the grant as if wholly 
their own, but in tlie enacting w'ords adopted the customary form ot 
statutes Thib, though once rcmonstriitecl against by the upper house, 
has continued ever since to be the practice 

The originating power as to taxation was thus indubitably placcil in 
the house of commons, nor did any controversy arise upon ihtt 
ground But they maintained also that the lords could not make any 
amendment whatever in bills sent up to them for imposing, directly or 
indirectly, a charge upon the people There seems no proof that any 
difference between the two houses on this score had arisen before the 
restoration , and in the convention parliament, the lords made several 
alterations in undoubted money-bills, to which the commons did not 
object But in 1661, the lords having sent down a bill for paving the 
streets of Westminster, to which they desired the concurience of the 
commons, the latter, on reading the bill a first time, “observing that it 
went to lay a charge upon the people, and conceiving that it was a 
pnvilege inherent in their house that bills of that nature should be first 
considered there,” laid it aside, and caused another to be brought in * 
When this was sent up to the lords, they inserted a clause, to which 
the commons disagreed, as contrary' to their priv ilcgcs, because the 
people cannot have any tax or charge imposed upon them, but origin- 
ally by the house of commons The lords resolved this assertion of 
the commons to be against the inherent privileges of the house of 
peers , and mentioned one precedent of a similar bill m the reign of 

V 14 E 3 slat I c at This statute is remarkable for a promise of the lords noi to assciit 
m future to any charge be>ond the old custom, snihout assent of the common in full parlia- 
ment Stat 3 some year , the king promised to lay on no charge but bj i m of the lords 
and commons i8 E 3 snt a c t the commons grant two (iflcciUhs of the coinmoinliy, 
and two-tenths of the cities and boroughs " Et cn cas que iiotre signcur le roi passe la mcr. 
Qc paicr a mesmes Ics terns Ics quiniismc ct dismc del second an, ct nemy cn autre maiiierc 
issint que Ics demers dc cc Ie\ cz soiciit dcsiKiidus, cn Ics besoignes a ciix monitcz a cest parlc- 
nnMV,’ grauniz a ce assignez, ct qiie Ics aides dc la irciit soicnt mys cn defense de 

j^houi-h T precedent for the usage of appropnatioii. sshicli had escaped me, 

ve fi®nd™«^'"'ir‘^Trr ^ => c a and 3 In two or three instances 

smn ^ p ^ fifteenths m the statutes, without any other matter, as 14 L 3 

a I r'a , 27 E 3 sut I c 4 • s j 

eaacied'bv°th/v!II^ n ^ ^ ’'“"r common form Bo it 

j In „ a «>''fr<-ign lord, and by the assent, &c 

grant '* may be rai.fird commons are said to grant, and they pray that their 

Sriz^d L vJili/o^h^ majcsl/sroyaT assent, so to'^be enacted and 

tomed ” ” present parli imcnt as m such cases heretofore has been accus- 

* Commons’ Journals, 34 39 July Lords’ JournaU, aolh luly 
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I^Iaiy, and two m that of Elizabeth, which had begun with them The 
piesent bill was defeated by the unwillingness of eithei paity to lecede, 
but for a few years after, though the point in question was still agitated, 
instances occur where the commons suffered amendments in what were 
now considered as money-bills to pass, and others where the lords 
receded from them rather than defeat tlie proposed measure In April 
1671, however, the lords having reduced the amount of an imposition 
on sugar, it was resolved by the other house, “ That in all aids given 
tq the king by the commons, the rate or tax ought not to be altered by 
the lords"* This brought on several conferences between the houses, 
wherein the limits of the exclusive privilege claimed by the commons 
were discussed with considerable ability, and less heat than in the 
disputes conceining judicature , but, as I cannot help ‘hinking, with a 
decided advantage both as to precedent and constitutional analogy on 
the side of the peeis ’ If the commons, as in early times, had merely 
granted their own money, it would be reasonable that their house 
should have, as it claimed to have, “ a fundamental right as to the 
matter, the measure, and the time " But that the peeis, subject to the 
same burthens as the rest of the community, and possessing no trifling 
proportion of the general wealth, should have no other alternative than 
to refuse the necessary supplies of the revenue, or to have their exact 
proportion, with all qualifications and circumstances attending their 
grant, presented to them unalterably by the other house of parliament, 
was an anomaly that could hardly rest on any other ground of defence 
than such a series of precedents as establish a constitutional usage , 
while, m fact, it could not be made out that such a pretension was ever 
advanced by the commons before the present parliament In the short 
paihament of Apnl 1640, the lords having sent down a message, re- 
questing the other house to give precedency in the business they were 
about to matter of supply, it had been highly resented, as an infringe- 
ment of their privilege , and Mr Pym was appointed to represent their 
complaint at a conference Yet even then, m the feivour of that 
ciitical period, the boldest advocate of popular privileges who could 
have been selected was content to assert that the matter of subsidy 
and supply ought to begin in the house of commons (Pailiamentary 
History, 11 563)» 

There seems to be still less pietext for the great extension given by 
the commons to then acknowledged privilege of originating bills of 
supply The pnnciple was well adapted to that earlier penod when 
security against misgovemment could only be obtained by the vigilant 
jealousy and uncompromising fiimness of the commons They cam“ 

r They expressed tins with strange latitude m a resolution some years after, that all aids and 
supplies to his majesty in parliament are Pari Hist 1005 As 

they did not mean to deny that the lords must concur m the bill, much less that they must pay 
their quota, this language seems indefensible 

* Lords’ and Com Joums Apnl 17th and 22nd, 1679 Pari Hist tv 480 Hatsell’s Prece 
dents, lu 109 368 409 

In a pamphlet by lord'An^lesea, if I mistake not, entitled, "Case stated of the Tunsdiction 
of the House of Lords in point of Impositions," 1696, a vigorous and learned defence of th» 
nght of the lords to make alterations in money bills, it is admitted that thej cannot increase 
the rates smce that would be to onginate a charge on the people, which they cannot do, 
But It IS even said m the year book, 33 H 6 , that if the commons grant tonnage for four years 
and the lords reduce the terms to two j ears, they need not send the bill down again This el 
course could not be supported in modern times 
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to the cri-ant of subsidy \vith real or feigned reluctance, as the stipulated 
nnS of rXss of gnevances They considered the lords, generaUy 
’ speaking, as too intimately united ivith the kin^s or^in^ 

\vhich indeed sat mth them, and had perhaps, ^ late as 
time, a deliberative voice They knew the influence or inti^dating 
ascendancy of the peers over many of their oivn members It may be 
doubted in fact whether the lower house shook off, absolutely and 
permanently, all sense of subordination, or at least deference, to the 
upper, till about the close of the reign of Elizabeth But I must confess 
that, in applying the wise and ancient maxim, that the commons alone 
can empower the king to levy the people’s money, to a pnvate biU for 
h^htino- and cleansing a certain town, or cutting dikes in a fen, to local 
and limited assessments for local benefit, (as to which the crmvn has 
no manner of interest, nor has any thing to do with the collection,) 
there was more disposition shown to make encroachments than to 
guard against those of others They began soon after the revolution 
to introduce a still more extiaordmary construction of their privilege, 
not receiving from the house of lords any bill which imposes a pecu- 
niary penalty on offenders, nor permitting them to alter the applica- 
tion of such as have been imposed below ' 

Hiese restnctions upon tlie other house of parliament, however, are 
now become, m their own estimation, the standing privileges of the 
commons Several instances have occurred dunng the last century, 
though not, I believe, very lately, when biUs, chiefly of a pnvate nature, 
have been unanimously rejected, and even thrown over the table by 
the speaker, because they contained some provision in which the lords 
had trespassed upon these alleged nghts * They are, as may be sup- 
posed, very differently regarded m the neighbouring chamber The 
lords have never acknowledged any further pnvilege than that of 
originating bills of supply But the good sense of both parties, and of 
an enlightened nation, who must witness and judge of their disputes, 
as well as the natural desiie of the government to prevent m the outset 
any altercation that must impede the course of its measures, have 
rendered this little jealousy unproductive of those animosities which it 
seemed so happi’y contnved to excite The one house, without admit- 
ting the alleged pnvilege, has generally been cautious not to give a 
pretext for eagerly asserting it , and the other, on the trifling occasions 
where it has seemed, perhaps unintentionally, to be infringed, has 
commonly resorted to the moderate course of passing a fresh bill to 
the same effect, after satisfying its dignity by rejecting the first 

1 The pnnciples laid down by HaUcll arc i That m bilU of supply, the b ds can make no 

= That in bills, not ofabsolutesur,.ly, yet imposing 
turnpike acts, S.c , the lords cannot alter the quantum of the toll, the persons to 
manage It, iic but m other clauses they may make 'imendments 3 ‘Ihat, where a charee 

^ to the lords i^ml 

^ pscuniary penalties m a bill, or alter thosi 

“ by the commons in 137 He seems to boast that the lords during the last century 

to m nm^t ^‘b!^ ‘'x’V someUm^ do^^ 

commo^ ^ve had amended , and the 

"^T^e 

tegiilatmg Warwick rami b\°rh^ Hauell is in 1790, when the lords had amended a bill for 
piers ill I am^t be imposed from the landowners to the occu 

might be fo^d “ “V subsequent case, but rather suspect that such 
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It may not be impioper to choose the piesent occasion foi a sununarj’ 
view of the constitution of both houses of parliament under the lines of 
Tudor and Stuait. Of then eailier history the reader may find a brief^ 
and not, I believe, veiy inconect account, in a woik to which this is a 
kind of sequel 

The number of tempoial lords summoned by writ to the parliaments 
of the house of Plantagenet was exceedingly vanous , nor was any 
thing more common m ihe fourteenth century than to omit those who 
had previously sat in person, and still more their descendants They 
were rather less numerous for this reason, under the line of Lancaster, 
when the piactice of summoning those who were not hei editary peers 
did not so much prevail as m the preceding reigns Fifty-three names, 
however, appear in the parliament of 1454, the last held befoie tlie 
commencement of the great contest between York and Lancaster In 
this tioublous period of above thirty years, if the whole reign of 
Edward IV is to be included, the chiefs of many powerful families lost 
their lives in the field or on the scaffold, and their honours penshed 
with them by attainder New families, adheients of the victonous 
paity, rose in their place , and sometimes an attainder was reversed 
by favour, so that the peeis of Edward’s reign were not much fewer 
than the number I have mentioned Henry VII summoned 'but 
twenty-nine to his first parliament, including some whose attamder 
had never been judicially reversed , a plain act of violence, hke his 
previous usurpation of the crown In his subsequent parliaments the 
peerage was increased by fresh creations, but never much exceeded 
forty The greatest number summoned by Henry VIII was fifty-one , 
which continued to be nearly the average in the two next reigns, and 
was very little augmented by Elizabeth, James, in his thoughtless 
profusion of favour, made so many new creations, that eighty-two peers 
sat in his first parliament, and ninety-six m his latest From a similar 
facihty m granting so cheap a reward of service, and in some measure 
perhaps from the policy of counteracting a spint of opposition to the 
court, which many of the lords had begun to manifest, Charles called 
no less than one hundred and seventeen peers to the parliament of 
1628, and one hundred and nineteen to that of November 1640 Many 
of these honours were sold bj both these pnnees , a disgraceful and 
dangerous practice, unheard of in earlier times, by which the pnneely 
peerage of England might have been gradually levelled with the herd 
of foreign nobility This however, has raiely been suspected since the 
restoration. In the parliament of i66j, we find one hundred and 
thirty-nme lords summoned 

The spintual lords, who, though forming another estate m parlia- 
ment, have always been so umted with the temporality that the 
suffrages of both upon every question are told indistinctly and nu- 
mencally, composed in general, before the reformation, a majonty of 
the upper house , though there was far moie irregularity in the sum- 
monses of the mitred abbots and pnors than in diose of the barons 
But by the surrender and dissolution of the monastenes, about thirty- 
six votes of the clergy on an average were ivithdraivn from the parlia- 
" ment, a loss ill compensated to them by the creation of 've new 
bishopncs Thus, the number of the temporal peers being contmually 
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aucrmented, while that of the pi elates was confined to tw'enty-six, the 
S influence of the cliuich on the legislature has become compara- 
tively smaU , and that of the crown, which, by the pernicious system 
of trLslations and other means, is generally powerful w itli the episcopal 
bench, has, in this lespect at least, undergone some diminution It is 
easy to perceive fiom this view of the case that the desti action of the 
monastenes, as they then stood, was looked upon as an indispensable 
preliminary to the reformation , no peaceable efforts towards which 
could have been effectual without altenng the relative proportions of 
the spiritual and temporal anstocracy 
The house of lords, during this period of the sixteenth and seven- 
teenth centunes, v ere not supine m rendering their collective and 
individual nghts independent of the crown. It became a fundamental 
principle, according indeed to ancient authority, though not strictly 
observed in luder times, that every peer of full age is entitled to his 
wnt of summons at the beginning of a parliament, and that the house 
will not proceed on business, if any one is denied it ‘ The pnvilege of 
voting by proxy, which was onginally by special permission of the 
king, became absolute, though subject to such limitations as the house 
Itself may impose The wTit of summons, which, as I have observed, 
had in earlier ages (if usage is to determine that which can rest on 
nothing but usage) given only a right of sitting in the parliament for 
which It issued, was held, about the end of Elizabeth’s reign, by a con- 
struction founded on later usage, to convey an inlientable peerage, 
which was afterwards adjudged to descend upon heirs general, female 
as well as male , an extension which sometimes raises intricate ques- 
tions of descent, and though no materially bad consequences have 
flowed from it, is perhaps one of the blemishes in the constitution of 
parliament Doubts whether a peerage could be surrendered to the 
king, and whether a terntonal honour, of which hardly any remain, 
could be alienated along with the land on which it depended, were 
determined in the manner most favourable to the dignity of the aris- 
tocracy They obtained also an important privilege , first of recording 
their dissent m the journals of the house, and afterwards of inserting 
the grounds of it. Instances of the former occur not unfrcquently at 
the penod of the reformation , but the latter practice was httle known 
before the long parliament A nght that Cato or Phocion would have 
prized, though it may sometimes have been frivolously or facuously 
exercised ' 

The house of commons, from the earliest records of its re<^ular 
^istence in the 23rd year of Edward I , consisted of seventv^four 
lights, or representatives from all the counties of England, except 
Lhester, Durham, and Monmouth, and of a varying number of deputies 
irom the cities and boroughs, sometimes in the earliest penod of 
representation amounting to as many as two hundred and sixty, some- 
negligence or partiality of the shenffs in omitting places 
that had formerly returned members, to not more than two thirds of 

notiM that'a^t paAament of 1616 In one instance the house took 

and addressed the ^ of Mulgrave, he being under 3»e, 

future aolh Oct. 16^ ^ H pleased to be sparing of wnts of this nature for the 
-Older age. and would L eyeful lbf,Se 1 utSSi'*‘^ai&' did not know the r-vri was much 
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that number New boroughs, however, as bt ng grown into im- 
portance, or from some private motive, acquired the franchise of 
election, and at the accession of Henry VIII we find two hundred 
and twenty-four citizens and burgesses from one hundred and eleven 
towns, London sending four, none of w'hich have since intermitted 
their pnvilege 

I must so far concur with those whose general pnnciples as to the 
theory of parliamentary reform leave me far behind, as to profess mv 
opimon that the change which appears to have taken place in the 
English government towards the end of the thirteenth century, was 
founded upon the maxim that all who possessed landed or moveable 
property ought, as freemen, to be bound by no laws, and especially 
by no taxation, to which they had not consented through their represent- 
atives If we look at the constituents of a house of commons under 
Edward I or Edward III , and consider the state of landed tenures 
and of commerce at that period, we shall perceive that, excepting 
women, who have generally been supposed capable of no politick 
nght but that of reigning, almost every one who contnbuted towards 
the tenths and fifteenths granted by the parhament might have exercised 
the franchise of voting for those who sat in it Admitting that in 
corporate boroughs the franchise may have been usually vested in the 
freemen rather than the inhabitants, yet this distinction, so impoitant 
in later ages, w as of little consequence at a time when all traders, that 
IS, all who possessed any moveable property worth assessing, belonged 
to the former class I do not pretend that no one was contnbutory to 
a subsidy, w'ho did not possess a vote , but that the far greater portion 
was levied on those who, as freeholders or burgesses, were reckoned 
in law to have been consenting to its imposition It would be difficult, 
probably, to name any town of the least consideration in the fourteenth 
and fifteenth centuries, which did not at some time or other return 
members to parliament This is so much the case, that if, in running 
our eyes along the map, we find any seaport, as Sunderland or Fal- 
mouth, or any inland town, as Leeds or Birmingham, which has never 
enjoyed the elective franchise, we may conclude at once, that it has 
emerged from obscunty since the reign of Henry VIII 

Though no considerable town, I believe, was intentionally left out, 
except by the sheriffs’ partiality, it is not to be supposed that all 
boroughs that made returns were considerable Several that are 
currently said to be decayed, were never much better than at present. 
Some of these ivere the ancient demesne of the crowm , the tenants of 
which, not being suitors to the county courts, nor voting m the election 
of knights for the shire, were, still on the same pnnciple of consent to 
public burthens, called upon to send their own representatives Others 
received the pnvilege along with their charter of incorporation, in the 
hope that they would thnve more than proved to be the event , and 
possibly, even in such early times, the idea of obtaining influence in 
the commons through the votes of their burgesses might sometimes 
suggest Itself 

That, amidst all this care to secure the positive nght of representa- 
tion, so little provision should have been made as to its relative 
efficiency, that the high-born and opulent gentry should have been so 
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vastly out-numbered by peddling traders, that the 
two should have been deemed sufficient for the counties of York and 
Rutland for Bnstol and Gatton, are facts more easy to wonder at 
than e\plam, for though the total ignorance of the government as to 
the relative population might be perhaps a sufficient J ° 

making an attempt at equalization, yet if the representation had been 
founded on any thing like a numerical principle, there would have 
been no difficulty m reducing it to the proportion furnished by the 
books of subsidy for each county and borough, or at least in a rude 
approximation towards a more rational distnbution . , , , 

Henry VIII gave a remarkable proof that no part of the kingdom, 
subject to the English laws and parliamentary burthens, ought m want 
Its representation, by extending the nght of election to the whole of 
Wales, the counties of Chester and Monmouth, and even the towns of 
Benvick and Calais It might be possible to trace the reason, though 
I have never met with any, why the county of Durham was passed 
over The attachment of those northern parts to popery seems as 
likely as any other Thirty-three were thus added to the commons 
Edward VI created fourteen boroughs, and restored ten that had 
disused their pnvilege Mary added twenty-one, Elizabeth sixty, and 
James twenty-seven members '■ 

These accessions to the popular chamber of parliament after the 
reign of Henry VIII were by no means denved from a popular 
pnnciple, such as had influenced its earlier constitution We may 
account perhaps on this ground for the wnts addressed to a very few 
towns, such as Westminster But the design of that great influx of 
new members from petty boroughs, which began in the short reigns 
of Edward and Mary, and continued under Elizabeth, must have been 
to secure the authority of government, especially in the successive 
revolutions of religion Five towns only in Cornwall made returns at 

the accession of Edward VI , twenty-one at the death of Elizabeth 
It will not be pretended that the wretched villages, which corruption 
and perjury still haidly keep from famine, were seats of commerce and 
industry m the sixteenth century But the county of Cornwall was 
more immediately subject to acoer'ive influence, thiough the indefinite 
and oppressive jurisdiction of the stannaty court. Similar motives, if 
we could discover the secrets of those governments, doubtless operated 
m most other cases A slight difficulty seems to have been raised, in 
tydS) about the introduction of representatives from eight new boroughs 
at once by charters from the crown, but ivas soon waved, ivith the com- 
plaisance usual in those times Many of the towns which had 
abandoned their pnvilege at a time when they were compelled to the 
payment of daily wages to their members dunng the session, were 
now desiious of recovenng it, when that burthen had ceased and the 
ranchise had become valuable And the house, out of favour to 
'I reign of James I as a pnnciple, 

mpnf 2,ny time returned members to parlia- 

, s entitled to a writ as a matter of course The speaker accor- 

new^borouRlw^as Smears {argyieiufo) whether Edward and Mary created so many 

B.thetnoteS™^e“tra^^^ - .os? 
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dingly issued writs to Hertfoid, Pomfiet, Ilchester, and some other 
places, on their petition The restorations of borouglis in this mannei, 
down to 1641, aie fifteen in number But though the doctiine that an 
elective right cannot be lost by disuse, is still cuuent in pailiamcnt, 
none of the very numerous boroughs uhich ha\e ceased to enjoy that 
Iranchise since the days of the three first Edwards, have fiom the 
restoration downwards made an attempt at retrieving it , nor is it by 
any means likely that they would be successful m the application 
Charles I , whose temper inspired him rather with a systematic 
abhorrence of parliaments than with any notion of managing them by 
influence, created no new boroughs The right indeed would certainly 
have been disputed, however frequently exercised In 1673 the county 
and city of Durham, which had strangely been unrepresented to so 
late an era, were raised by act of parliament to the piivileges of their 
fellow-subjects ^ About the same time a charter was granted to the 
town of Newark, enabling it to return two burgesses It passed with 
some little objection at the time , but four years aftenvards, after two 
debates, it was carried on the question, by 125 to 73, that by virtue of 
the charter granted to the town of Newark, it hath right to send 
burgesses to serve in parliament (Journals, 26th February and 20th 
March ) Notwithstanding this apparent recognition of the king^s 
prerogative to summon burgesses from a town not previously repre- 
sented, no later instance of its exercise has occuiTcd, and it would 
unquestionably have been resisted by the commons, not, as is vul- 
garly supposed, because the act of union with Scotland has limited 
the Enghsh members to 513, which is not the case, but upon the 
broad maxims of exclusive pnvilege in matters relating to their own 
body, which the house was become powerful enough to assert against 
the croivn 

It IS doubtless a problem of no inconsiderable difficulty to determine, 
with perfect exactness, by what class of persons the elective franchise 
in ancient boroughs was onginally possessed, yet not perhaps so 
much so as the carelessness of some, and the artifices of others, have 
caused it to appear The different opinions on this controverted 
question may be reduced to the four foUomng theses — i The original 
nght as enjoyed by boroughs represented m ffie parliaments of Edward 
I , and all of later creation, where one of a different nature has not 
been expressed m the charter from which they derive the pnvilege, 
was m the inhabitant householders resident in the borough, and paying 
scot and lot, by those words including local rates, and probably 
general taxes 2 The nght sprang from the tenure of certain freehold 
lands or burgages within the borough, and did not belong to any but 
such tenants 3 It was denved from charters of incorporation, and 
belonged to the community or freemen of the corporate body 4. It 
did not extend to the generahty of freemen, but was hmited to the 
governing part, or municipal magistracy The actual nght of election, 
as fixed by determinations of the house of commons before 1772, and 
by committees under the Grenville act since, is vanously grounded 
upon some of these four prmcipal rules, each of which has been subject 

‘ as Car a c. o A bill had passed the commoHS m 1624 for the same effect but faded 
thiuugh the dissolutioB 



to s 


Hallam's Constitutional History of England 637 

ubordmate modifications, which produce still more complication 

^Of7he?e oppositions, the fiist nas laid down by a celebrated com 
mittee of the house of commons in 1624, the chairman whereof was 
serieant Granville, and the members, as appears by the list m the 
journals, the most eminent men m respect of legal and constitutional 
knowledge that were ever united in such a body It is called by them 
the common-law nglit, and that which ought always to obtain, where 
prescriptive usage to the contrary cannot be shown But it has met 
w ith very little favour from the house of commons since the restoration 
The second has the authority of lord Holt m the case of Ashby and 
White, and of some other lawyers, who have turned their attention to 
the subject It countenances what is called the right of burgage 
tenure , the electors m boroughs of this description being such as hold 
burgages, or ancient tenements, within the borough 1 he ne\t theory, 
which attaches the primary franchise to the freemen of corporations, 
has, on the whole, been most rerened m modern times, if w'e look 
either at the decisions of the proper tribunal, or the current doctrine 
of lawyers The last proposition is that of Dr Brad> , w ho in a treatise 
of boroughs, written to serve the purposes of James II, though not 
published till after the rciolution, endea\ourca to settle all elective 
rights on the narrowest and least popular basis This work gamed 
some credit, which its perspicuity and acuteness would desert e, if these 
were not disgraced by a perverse sophistry and suppression of truth 
It does not appear at all probable that such varying and indefinite 
usages, as we find m our present representation of boroughs, could 
have begun simultaneously, when thev were first called to parliament 
by Edward I and his two next descendants There would h ive been 
what mav be fairly called a common-law nght, even were we to 
admit that some variation from it mav, at the very commencement, 
have occurred in particular places ihe earliest writ of summons 
directed the sheriff to make a return from every borough within his 
jurisdiction, without any limitation to such as had obtained charters, 
01 any rule as to the electoral body Charters, in fact, incorporating 
towns seem to have been by no means common in the thirteenth and 
fourteenth centuries, and though they grew more frequent afterwards, 
yet the first that gave expressly a right of returning members to parlia- 
ment was that of Wenlock under Edward IV Ihcse charters, it has 
been contended, were incorporations of the inhabit ints, and gave no 
power either to exclude any of them, or to admit non-resident sti'an^'eis, 
according to tlie practice of later ages But, however this may' befit is 
an undeniable truth, that the word burgess (burgcnsis), long before tlie 
e ective franchise, or the character of a corporation existed, meant 
literally the free inhabitant householder of a borough We mav I 
believe, reject with confidence what I have reckoned as the third 
proposition, namely, that the elective franchise belonged, as of 

of corporations , and stilf more that 

few would be found to support at the present day 
doubt conceive, be little pretence foi aifecting to 

records cn^d bvte'''''' f Domesday-book, of the various cxarly 
ecords cited bv Madox and others, and of the writs of summons to 
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Edwaid’s parliament, were mliabitants of tenements within the borough. 
But It may remain to be proved, that any were entitled to the privileges 
01 rank of burgesses, who held less than an estate of freehold m their 
possessions The burgage-tenure, of which we read in Littleton, was 
evidently freehold, and it is not to be assumed that the lessees of 
dwellings for a term of > ears, whose interest, in contemplation of law, 
IS far inferior to a fieehold, were lookea upon as sufficiently domiciled 
within the borough to obtain the appellation of burgesses It appears 
from Domesday, that the burgesses, long before any incorpoiation, 
held lands in common belonging to their town, they had also their 
guild or market-house, and were entitled in some places to tolls 
and customs These permanent rights seem naturally restrained to 
those who possessed an absolute pioperty in the soil There can 
surely be no question as to mere tenants at will, liable to be removed 
from their occupation at the pleasure of their lord , and it is perhaps 
unnecessaiy to mention, that the tenancy from year to year, so usual 
at present, is of very recent intioduction As to estates for a term of 
years, even of considerable duration, they were probably not uncommon 
in the time of Edward I , yet far out-numbered, as I should conceive, 
by those of a freehold nature Whether these lessees were con- 
tributory to the ancient local buithens of scot and lot, as well as to 
the tallages exacted by the king, and tenths afterwards imposed by 
parliament in respect of moveable estate, it seems not easy to deter- 
mine , but if they were so, as appears more probable, it was not only 
consonant to the principle, that no freeman should be liable to taxation 
without the consent of his repiesentatives, to give them a shaie in the 
general privilege of the borough, but it may be inferred with sufficient 
evidence from several records, that the privilege and the buithen were 
absolutely commensurate , men having been specially discharged from 
contnbuting to tallages, because they did not participate m the liberties 
of the borough, and others being expressly declared subject to those 
impositions, as the condition of their being admitted to the rights of 
burgesses ' It might, however, be conjectured, that a difference of 
usage between those boroughs, where the ancient exclusne rights of 
burgage tenants were maintained, and those where the equitable claim 
of taxable inhabitants possessing only a chattel interest received 
attention, might ultimately produce those very opposite species of 
franchise, which we find in the scot and lot boioughs and in those of 
burgage tenure If the franchise, as we denominate it, passed in the 
thirteenth century for a burthen, subjecting the elector to bear his 
part m the payment of wages to the representative, the above conjec- 
ture will be equally applicable, by changing the words nght and claim 
into liability ^ 

I Madox Firma, Burgi, p 270 et post 

* The popular character of Ae elective franchise m early times has been maintained by two 
writers of considerable research and ability Mr Luders, Reports of Election Cases, and Mr 
Merewether, m his Sketch of the History of Boroughs and Report of the West Looe Case 
The former wnter has the following obsenauons, vol 1 p —“The ancient history of 
boroughs does not confirm the opinion above referred to, which lord chief justice Holt deli- 
vered in the case of Ashby v White viz. that inhabitants not mcorporated cannot send mem 
hers to parliament but by prescnption For there is good reason to believe, that the elections 
m boroughs were m the beginnmg of representation popular yet in the reign of Edward I 
there ‘nrere not perhaps thirty corporations m the kingdom ^Vno then elected the memberg 
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It was according to the natural course of things, that the 
badiffs, as returning officers, with some of the 
resneciallv where incorporating charters had given them a pre emi 
nence) wLld take to themselves the advantage of seiving a courtie) 
or neighbouring gentleman, by returning to parliament, ^ 

ally elclude the general class of electors, indifferent to public maUerj 
and without a suspicion that their individual suffrages could ever be 
worth purchase It is certain that a seat m the commons was an 
object of ambition m the time of Edward IV , and I have little doubt 
that It was so in many instances much sooner But there existed not 
the means of that splendid corruption which has emulated the Crassi 
and Luculh of Rome Even so late as 1571, Thomas Long, a membei 
for Westbury, confessed that he had given four pounds to the mayor 
and another person for his return The elections weie thus generaUy 
managed, not often perhaps by absolute bribery, but through the 
influence of the government and of the neighbouring aristocracy , and 
while the fieemen of the corporation, or resident householders, were 
frequently permitted, for the sake of form, to concur in the election, 
there were many places where the smaller part of the municipal body, 
by whatever names distinguished, acquired a sort of prescnptive light 
through an usage, of which it was too late for them to show the 
commencement > 

It was percei\ed, however, by the assertors of the popular cause 
under James I , that, by this narrowing of the electoral franchise, many 

of boroughs not mcorponted? Plainly, the inhabitants or burghers [according to their tenure 
or situation] , for at that time e\ ery inhabitant of a borough was called a burgess , and Hobart 
refers to this usage in support of his opinion in the case of Dungannon The manner in which 
they exercised this right was the same as that in which the inhabitants of a town, at this day, 
hold a right of common , or other such privilege, which many possess who are not incorporated " 
The words in brackets, which are not in the prmted edition, are inserted by the author himself 
m a copy bequeathed to the Inner Temple library The remainder of Mr Luders’s note, 
though too long for this place, is very good, and successfully repels the corporate theory 

t The following passage from Vowell’s treatise, on the order of the parliament, published in 
1571, and reprmted in Hohngshed's Chronicles of Ireland, (vi 3tS ) seems to indicate, that, 
at least in practice, the election was in the pnncipal or governing body of the corporaUon 
“The sheriff of every county, having received liis wnt, ought, forUiwilh, to send his precepts 
and summons to the mayors, bailiffs, and head officers of every city, town corporate, borough, 
and such places as have been accustomed to send burgesses within his county, that they do 
choose and elect among themselves two citizens for every city, and two burgesses for every 
borough, according to their old custom and usage And these head officers ought then to 
assemble themselves, and tlie aldermen and common council of every city or town, and to 
make choice among themselves of two able and sufficient men of every city or town, to serve 
for and in the said parliament ’ 

N ow, if these expressions are accurate, it certainly seems that, at this period , the great body 
of freemen or inhabitants were not partakers in the exercise of their franchise And the follow- 
if the reader will turn to it, wherein Vowell adverts to the form of a county election, 
is so differently worded in respect to the election by the freeeholders at large that we may fan iy 
put a hterm constmction upon the former In point of fact, I have little doubt that elections 
m boroughs were for the most part very closely managed in the sixteenth century, and probably 
much earlier This, however, will not by any means decide the question of right For we 
know that m the reigns of Henry IV and Henry V returns for the greatcounly ofYork were 
.n fb ® of a few peers and a few knighu and there is a still more anomalous 

of Ehzabeth, when a lady Packington sealed the indenture for the county of 
nnht Carew’s Hist, of Elections, part ii p 282 But no one ivould pretend that the 

The persons, or supposed by any human being to be so 

We .1, ^ °''r those who defend the modern decision of committees is this 

writ If I!r Edward I more than one hundred boroughs made returns to the 

forth hv whrL incorporated, nor had any aldermen, capital burgesses, and so 

And ff the^iJ^re » r freeholders,’ or other thf inhabitants 

Xrwards? ^ Edward I , how has the franchise been restrained 
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boroughs were subjected to the influence of the privy council, which, 
by restoring the householders to their legitimate nghts, would strengthen 
the interests of the country Hence lord Coke lays it down in his fourth 
institute, that “ if the king newly incorporate an ancient borough, which 
before sent burgesses to parliament, and granteth that certain selected 
burgesses shall make election of the burgesses of parliament, i\here all 
the burgesses elected before, this charter taketh not away the election 
of the other burgesses And so, if a city or borough hath power to 
make ordinances, they cannot make an ordinance that a less number 
shall elect burgesses for the parliament than made the election before , 
for free elections of members of the high court of parliament are pro 
bono publico, and not to be compared to other cases of election of 
mayors, bailiffs, etc , of corporations He adds, however, “ by original 

grant or by custom, a selected number of burgesses may elect and bind 
the residue" This restriction was admitted by the committee over 
which Glanville piesided m 1624. (Glanville’s case of Bletchingly, p 
33 ) But both they and lord Coke believed the representation of 
boroughs to be from a date before what is called legal memory, that is, 
the accession of Richard 1 It is not easy to reconcile their pnnciple, 
that an elective right once subsisting could not be limited by any thing 
short of immemoiial presciiption, with some of their own determina- 
'10ns, and still less v ith those which have subsequentlv occurred, in 
favour of a restrained light of suttrage There seems, on the iihole, 
great reason to be of opinion, that where a borough is so ancient as to 
have sent members to parliament before any charter of incorporation 
proved, or reasonably presumed to have been granted, or where the 
word burgensis is used without any thing to restrain its meaning in an 
ancient charter, the right of election ought to have been acknowledged 
either in the resident householders paying general and local taxes, or 
in such of them as possessed an estate of freehold within the borough 
And whatever may have been the primary meaning of the word burgess. 
It appears consonant to the popular spint of the English constitution 
that, after the possessors of leasehold interests became so numerous 
and opulent as to bear a very large share in the public burthens, they 
should have enjoyed commensurate pnvileges , and that the resolution 
of Mr Glanville’s committee in favour of what they called the common- 
law right should have been far more uniformly received, and more con- 
sistently acted upon, not merely as agreeable to modern theories of 
liberty, from which some have intimated it to have spmng, but as 
grounded on the pnmitive spirit and intention of the law of parliament 

In the reign of Charles II the house of commons seems to have 
become less favouiable to this species of fianchise But after the 
revolution, when the stiuggle of parties was renewed every three ye ars 
throughout the kingdom, the nght of election came more continually 
into question, and was treated with the gi ossest partiality by the house, 
as subordinate to the mam interests of the rival factions Contrary 
determinations for the sole purpose of serving these interests, as each 
grew in its turn more powerful, frequently occurred , and at this time 
the ancient right of lesident householders seems to have grown into 

* 4 Inst 48 Glanville, p 53 66 lhat no pnvale igreemeiit, or by law of Ihcborougli, can 
restrain the right of election, is laid down in the same booh, p 47 
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So“‘ Snciuswras to the nght of election ‘ But this enactment con^ 
fuT^d many decisions that cannot be reconciled with any sensible rule. 
The same iniquity continued to prevail m cases beyond its Pide , the 
fall of sir Robert Walpole from power was reckoned to be settled, when 
there appeared a small majonty against him, on the nght of election at 
Chippenham, a question not very logically connected with the merit 
of his administration , and the house would to this day have gone on 
traraphng on the franchises of their constituents, if a statute had not 
been passed through the authority and eloquence of Mr GrenviUe, 
uhich has justly been known by his name 1 shall not enumerate the 
particular provisions of this excellent law, which, in point of time, does 
not fall within the period of my present work , it is generally acknow* 
ledged tliat, by transferring the judicature in all cases of controverted 
elecuons, from the house to a sworn committee of fifteen members, the 
reproach of part.aiity has been a good deal lightened, though not per- 
haps effaced. 


CHAPTER XIV. 


THE REIGN OF JAMES 11. 

Destgits of the Kvtg—Parliavunt of 1685 — King’s Iniention to repeal 
the Test Act — Deceived as to the Dispositions of Ins Subjects — Proro- 
gation of Parliament — Dispensing Power confirmed by the fudges — 
Ecclesiastical Commission — Kinfs Scheme of establishing Popery — 
Dismissal of Lord Rochester — Prince of Orange alarmed — Plan of 
setting the Princess aside — Rejected by the King — Overtures of the 
Malecontents to Prince of Orange-Declaration for Libetiy of Con- 
science-Addresses in Favour of it— New-modelling of the Corpora- 
tions— Affair of Magdalen College— Infatuation of the King— His 
Coldness towards Louis— Invitation signed to the Pnnee of Oran‘re 
—Birth of Prince of Wales— Justice and Necessity of the Revolutwn 
—Favourable Circumstances attending it— Its salutaiy Constquenus 
Proceedings of the Convention — Ended by the Elevation of William 
and Mary to the Throne — ^pp 641-676 


The ^eat question that has been brought forward at the end of the 
last chapter, concerning the right and usage of election m boroughs, 
was perhaps of less practical importance m the reign of Charles the 
becond than we might at first imagine, or than it might become in the 


penalties on bribery, was inserted by the house 0 \ 
might be expected shnuld rejection of the whole bill if the commons, aj 

ac^rdins wt«ference with their pavilege. 1 he m.nrstry 

wisely thought it better to introduced the bill very 

It wi, however' oSy >n>portant a statute^ 

History viu ^ ^ tcestoagrve with the amendment ParUamenCiry 


4f 
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present age Vinioever might be the legal electors, it is undoubted that 
a gieat preponderance was virtually lodged in the select body of cor- 
porations It was the knowledge of this that produced the corporation 
act soon after the restoration, to exclude the presbytenans, and the 
more violent measures of quo warranto at the end of Charles’s reign 
If by placing creatures of the court m municipal offices, or by intimi- 
dating the former corporators through apprehensions of forfeiting their 
common property and lucrative privileges, what was called a loyal 
parliament could be procured, the business of government, both as to 
supply and enactment or repeal of laws, would be carried on far more 
smoothly, and with less scandal than by their entire disuse Few of 
those who assumed the name of tones were prepared to sacnfice the 
ancient fundamental forms of the constitution They thought it equally 
necessary that a parliament should exist, and that it should have no 
will of Its own, or none at least, except for the preservation of that 
ascendancy of the established religion which even their loyalty would 
not consent to surrender 

X It IS not easy to determine whether James II had resolved to com- 
plete his schemes of arbitrary government by setting aside even the 
nominal concurrence of the two houses of parliament in legislative 
enactments, and especially in levying money on his subjects Lord 
Halifax had given him much offence towards the close of the late reign, 
and was considered from thenceforth as a man unfit to be employed, 
because in the cabinet, on a question whether the people of New 
England should be ruled in future by an assembly or by the absolute 
pleasure of the croivn, he had spoken very freely against unhnuted 
monarchy (Fox, Appendix, p 8 ) James, mdeed, could hardly avoid 
perceiving that the constant acquiescence of an English house of com- 
mons in the measures proposed to it, a respectful abstinence from aU 
intermeddling with the administration of affairs, could never be relied 
upon or obtained at all, without much of that dexterous management 
and influence which he thought it both unworthy and impolitic to exert 
It seems clearly that he had determined on trying their obedience 
merely as an expenment, and by no means to put his authority in any 
manner within their control Hence he took the bold step of issuing 
a proclamation for the payment of customs, which by law expired at 
the late lung’s death, ^ and Banllon mentions several times, that ha 


* “ The legtil method,” says Bumet, “was to have made entnes, and to have taken bonds 
fo- those duties to be paid when the parliament should meet and renew the grant ” Mr 
Onslow remarks on this, that he should have said, the least illegal and the only justifiable 
method To which the Oxford editor subjoins that it was the proposal of lord keeper North, 
w 'le the other, which was adopted, was suggested by Jefteries This is a mistake North’s 
proposal was to collect the duties under the proclamation, but to keep them apart from the other 
revenues m the exchequer until the next session of parliament There was surely little difference 
in point of illegality between this and the course adopted It tvas alleged, that the merchants, 
who had paid duty, would be injured by a temporary importation duty free and certamly it 
was inconvement to make the revenue dependent on such a contingency as the demise of the 
croivn But this neither justifies the proclamation, nor the disgraceful acquiescence of the 
next parliament in it 

The king was thanked m several addresses for directing the customs to be levied, particu 
larly in one from the benchers or barristers of the Middle Temple London Gasette, ilarch 
ri This was drawn by sir Bartholomew Shower, and presented by sir Humphrey Mack 
worth Life of James, vol ii p 17 The Ibrraer was active as a lawyer in all the worst 
measures of these two reigns Yet, after the revolution, they both became tory patriots, and 
jeabus a^i rtors of freedom against the government of Wtlliani HI Banllon, however, takes 
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was resolved to continue in the possession of the revenue, 

Sament should grant it or no He was ^ 

accept It for a hmited time This, as his principal "^'^^^ters tolCL tne 

ambLsador, would be to establish the ^ 

ment from time to time, and thus to change the form of ^frj™^"t Dy 

rendenn^ the king dependent upon it , rather than which it would be 

better to°come at once to the extremity of a dissolution, and “I^otain 

the possession of the late kmg^s revenues by open forc& ‘he 

extraordinary conduct of this house of commons, so unlike any that 

had met m England for the last century, rendered any exertion ot 

violence on this score quite unnecess^ 1. i. u 1 1 

The behaviour of that unhonoured parliament, which held its two 
short sessions in 1685, though m a great measure owing to the fickle- 
ness of the public mind and rapid ascendancy of torv principles during 
the late jears, as well as to a knowledge of the king’s severe and 
vindictive temper, seems to confirm the assertion strongly made at the 
brae within its walls, that many of the members had been unduly 
retumei (Fox, App p 93. Lonsdale, p 5 ) The notonous facts, 
indeed, as to the forfeiture of corporations throughout the kingdom, 
and their re-grant under such resbictions as might serve the purpose 
of the crown, stand in need of no confirmation Those who look at 
the debates and votes of this assembly, their large grant of a perma- 
nent revenue to the annual amount of two millions, rendering a frugal 
prince, in time of peace, entirely out of all dependence on his people , 
their timid departure from a resolution taken to address the king on 
the only matter for which they were really solicitous, the enforcement 
of the penal laws, on a suggestion of his displeasure their bill entitled, 
for the preservation of his majesty’s person, full of dangerous innova- 
bons in the law of treason, especially one most unconstitutional clause, 
that any one moving m either house of parliament to change the 

notice, that this illegal continuance of the revenue produced mucli discontent. Fox’s App 
39 And Rochester told him that North and Halifax Mould have urged the king to call a 
filament, in order to settle the revenueon a lawful basis if that resolution had not been taken 
by himself Tdp 20 1 he king thought it necessary to apologize to Banllon for coni oking_ 

parliament Id, p iS Dalrjmple, p 100 

l Dalrymple p 142 The king iludes to this possibility of a hmited grant with much 
resentment and threatening, m his speech on openmg the session 

* For this curious piece of parliamentary inconsistency, sec Reresb/s hlera p 113 , 
and Banllon in the App to Fox, p 95 ‘11 sest passe avant hier une chose dc grande 

consequence dans la chambre basse d fut propose la matin que la chainbio se mettoit 
en comitd I’aprt, diner pour considirer la harangue du roy sur I’affaire dc la religion, et 
savoir cc gui devoit ctre entendu par Ic terme tU reltgwn fitotestanie La resoluUon fut 
prise unamraement, ct sans contradiction, de faire une adresse au roy pour le pner de fairc 
une proclai^uon pour I'exifcution dcs loix contre tous les non conformistes gendrale- 
ment, cest-a-we, contre tous ceux qui ne sent pas ouvertement de 1 dglise Anghcane 
cela enferme les presbitenens et tous les sectaires, aussi bicn quo les catlioliqucs Romanis. 
La malice de cette resolution fut aussitOt reconnu du roy d' Ingleterre, et de scs mmistrcs les 
ch^bre basse furent maiidds, ct ceux que sa inajestc Bntaanique croit ctre 
'cppnvindc severe dc s’etre laissu. s^duire et cntralncr a une 
u« H ’eur dcclara que, si I’on pcrsistoit h lui fairc 

retoJ^Smt^?^’ ^ chambre basse en tcrme=. si dccisifs cHi fermes qu’on nc 

s’exphq^e or^uisit's/^m'J''^ pareille adre^ La manierc dout sa niajcstd Britannique 
a^ r^lu en comitC k 5 our"u'^"vaDL” ® 

wlmse di<ainguished ^intm this wretched parhament was one m 

4.1 * 
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descent of the crown should incur the penalties of that offence,* their 
supply of 700,000/ , after the suppression of Monmouth's rebellion, for 
the support of a standing army,® will be inclined to believe that, had 
James been as zealous for the church of England as his father, he would 
have succeeded in establishing a power so nearly despotic, that neither 
the privileges of parliament, nor much less those of private men, would 
have stood in his way The prejudice which the two last Stuarts had 
acquired in favour of the Roman religion, so often deplored by thought- 
less or insidious wnters as one of the worst consequences of their 
father’s ill fortune, is to be accounted rather among the most signal 
links in the chain of causes through which a gracious Providence has 
favoured the consolidation of our liberties and welfare Nothing less 
than a motive more universally operating than the interests of civil 
freedom would have stayed the comphant spirit of this unworthy parlia- 
ment, or rallied, for a time at least, the supporters of indefinite pre- 
rogative under a banner they abhorred We know that the kmg’u 
intention was to obtain the repeal of the habeas corpus act, a law which 
he reckoned as destructive of monarchy as the test was of the cathohc 
religion “ And I see no reason to suppose that he would have failed 
of this, had he not given alarm to his high-church parliament, by a 
premature manifestation of his design to fill the civil and military 
employments with the professors of his own mode of faith 

It has been doubted by Mr Fox whether James had, in this part of 
his reign, conceived the projects commonly imputed to him, of over- 
throwing, or injuring by any direct acts of power, the protestant 
establishment of this kingdom. Neither the copious extracts from 
Banllon’s correspondence with his own court, published by sir John 
Dalrymple and himself, nor the king’s own memoirs, seem, m his 
opinion, to warrant a conclusion that any thing farther was mtended 
than to emancipate the Roman catholics from the severe restnctions 
of the penal laws, securing the public exercise of their worship from 
molestation, and to replace them upon an equality as to civil offices, 
by abrogating the test act of the late reign * We find nevertheless a 

1 Fox, App , p 156 “ Provided always, and be it further enacted, that if any peer of this 

realm, or member of the house of commons, shall move or propose in either house of parlia- 
ment the disherison of the rightful and true heir of the crown, or to alter or change the descent 
or succession of the crown in the right line such offence shall be deemed and adjudged high 
treason and every person being indicted and convicted of such treason shall be proceeded 
against, and shall suffer and forfeit as m other cases of high treason mentioned m this act " 

See what Lord Londsdalc says, p 8 of this bill, which he, among others, contrived to 
weahen by provisoes, so that it was given up 

2 Pari IIisL 1372 The king’s speech had evidenth shown that the supply was only 
demanded for this purpose The speaker, on presenting the bdl for settimg the revenue in the 
former session, claimed it as a ment that they had not inserted any appropriating clauses. 
Pari History 1359 

» Rercsby, p no Banllon, in Fox’s App p 93 127, &.c Le feu roi d’ ingleterre et 
celui-ci moot souventdit,qu’un gouvernement ne peut subsister avccune telle loi Dalrymple’s 
Letters, p 171 

* This opinion has been well supported by Mr Serieant Heywood (Vindication of Mr Fox’s 
His ory, p iSJ ) In some few of Banllon's letter- to the lung of France, he speaks of James s 
intention dtablu: la religion cathohque but these perhaps might be explamed by a far greater 
number of passages, where he says only ctablir Ic libre exercice de la religion cathohque, and 
by the general tenor of his correspondence But though the primary object was toleration I 
have no doubt but that they conceived this was to end in establishment See what Banllon 
says, p Si though the legal rcasomng is false, as might be expected from a foreigner It 
must at all events, be admitted that the conduct of the king after the formauon of the catholic 
Junto in i686, demonstrates an intention Cf overthrowing the Anghcan establishment 
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rLimiViblccoincrsitionof the king himself >.1111 the ’ 

<^rlnr which leavLS in impri.sSion on the miml that hu ptojects 
alrciti^ irreconcihblc with that pledge of support he had rather tm* 
adwVe^ g the Anglican church at h.^ ncccsion I h.s intcr- 
nrctiiiou of his language is confirmed b> the caprcssions vised at the 
same time by Sundcrhnd, which arc more uneqiiuocil, md P^'"t 
the complete csUbhshmciil of the citholic religion i he particil! tr 
care d "phi ed by J nncs m this conversation, and indeed in in in> 
notonous instances, to place die .uany, as far as possible, in the com- 
mand of cathohe oiTicers, has vcr> much the anpearance of lus 1 >o,nng 
towards the einplojineiit of force m o.trlhrowmg the piote^t int 
church, as well as rile civ il privileges of hr. subjects, \ et he prob ibly 
entertained confident hopes, m the outset of hta reign, tint he mignt 
nolbednvcn to this necessity, or at Icist should only h.ive occasion 
to restrain a fanatic d tiopulacc. He would rclj on the mirinjic 
excellence of his own religion, uid still more on the temp' itions tint 
h*s fuour \vouM hold out For the rcpc'il of the tusl ^ ou!d iiot ^ 
phee-d the two religions on a fur level. CitholieS, however hltle 
qualified, v.ould In.e filled, as m fact they did under the driJeiising 
power, most of the pnncipd sntiom in the court, hvv, nul uiny. 


« *‘ 11 lie ro,l re nfp uJa S ce 1 e J<; v-^o » gc<! I', ijua t 
ll*a. paurtaul! .jfasni Co U lei .-tle'i ,^c _',ii il nj; ,-<11 f " '/"‘f * ‘l 

li.u'.U“cc<'<i\ St r,4e je . 0 )n. .jUiUe 
taiH-i'irjuci 2 i 1 Iren t;j jux jmctla- ij 


a !c r 1 it Ce 


V I 


e re le 


rf !'.« le 
j i Ia * 


r’ 


i* if » t . (j 


Im -4 r e II> gc £< U 


1 ..j* 


~ •*- f 't- - ”■■■, ■■■ • ^ f f' . i 

quilnasctt jtAalaL- 4 {u 'r urc u c u > vcnprt^^ if t^uil fetai c 

nci c X I e,^iiU gts cS . e. I'rsa cjI'o, i-t .,u- jc v >, » j v > cliir » - crU gi i v'l gr fin 
quo yes c, £> lev >'e 1 c i-l » uu.cu -.ec wti whv jrirj>e j, uu In n 

teeetnl coQ.cru jc 1 1 -»- cgutc!> altcirfirtt., the in* Ki'ei 'J, "qi ''jcccir ii !» t' fi rii ds 
K.ge.c'if et q.e )e i«,.«ro j te,.^ 1 c qi»e lout fj I"!* c itU'etil r !n sell* n , iC , 

qull te rcfJreit nunii a oecnura del fnii« <jue p<-j n ,-eii ;1 tn i 41 ly , e. t,ee io 

qu tl fnit I lewnltTiti l cJipe ts tteei Jjitmcnt I cie t.tc li' ei'tUif'* \tiJ' In 
Ui.d.eri culli ntnrl q„ un Aclc ge j 4 iie- cut l 44 l If to q ejcvtjm " » n. at t .\i;’rmto 
pvjr \i\Oir t.,,c U jxMili’jic d all If gcj C 4 :, 'f It at ,!<■» eJ Ji e.ftM}' » dr cji’ njinq i- 1 » 
jxroiijaon de g to ge> fan'ci j iltniecj qec cc,<i dj-l 11 .aUce'vil q a i St t e la’ Jti 
gennftott p*» ' fiC p ic/ hanJciU-l eo cicJct tS'-^a-ne .ehjett, 0 , 11 :* " Jo ir ea t Jjv 
1 1 cn TO t en irasiC'* ley cla.«, 0,31450 elia it t kl fu . jc gf la tt n i,>ii kt vo^e tdclfry 
dc IS- ja.i conncuttc q.o la iqy ny i roaltr- »*a x fti I'a'a la c xuf 11 ai. U 1,00 Icitic d gLibi.r 
U telijti I caih ' (j le qu line, till nrii e, tel n Ic P a tert et la dnii'c ran. i a'lVir ■! ao'is 
Pat que jt . tela i| nc .rra j lu an cji jOteii.. el no a t„jj , tii ca,r k aj eck t *ii-frts d- cfti* 
tjui fc’ujffcit.n ki j>e«ji'e» la cjtl o' v..tc, Uni r.attc to ter« (toi tj p’ontttrnt 

cupka ily 4 lino au ic th.-c eeiuiii,-, coil q.c <c p'an 'a i c jicji 1,1 f qi e 5 ar i ten ten 
tluno lat^naroiic a.cck tot >. ic r a Uc ccU u 1 pioj't qitt no .^ni c. i.c-ar qu'S 1 1,1 1 
rcuA If f]uc jur tui itnjict JtUrc 5 j ui *11 cc.t - > o, ^’^^< 10*45 *r i^'s Ic lr%v<(v 

lont tout train On .^t Pr i >,ua celt tic ctnvicni 1 1 aq jtimce i Ora So luitadti" <■ t 
)*l CO iiat tc 1 icf )i f I >etil to C 4 idurc to Irar re Co 3 ,n; c il e t iuCoavaii«,e’t Si'i o 

tn r-^f^f lanile to ro, d Vn Icicrie, ct k em’eoir dart v ti j i jet Jc . a ePurettent 
~ iV’’ ‘t**' “ 1 * e'e , cos oat dtioo liai«,ti arec la l-ia at-, el ka ctlnna qa’co fait 

(x-uc I a) .iliiir uu.. ccia te .era aU la.uvtnr dc r i o c» a lUa comf re Irarcii , 

vouttout caj!iquicfi.aitctrcii(,n c u,iii(att ri toi i (re qua k ru 
*" Wklcnc S 0 (-L'ir (cm ctnrni U leli^tao calliii’i* 

tJi^‘n''n h ' "t .l>Jf)mpk > extract ft«-t I'.it Piter, s d 
rn Vf} u-rilUn* iljii uor.J o^rjeanl Hcywtxal (int Pniux Klcodcd to 


FiroHveT^vy^Vult,,.' I’Y'wl'k vdiat rognt could theta Pa for tha en n. 

a^enbed to ijunrlert-irut ”.i-> Crituajly thr whaJr Ciiiivtrution hero 

icli^ioa ^ Cito txcixbcvf tiiG Uouon cidwliT 



646 James deceived as to the dtspositioyis of Ins Subjects 

The king told Banllon, he was well enough acquainted with England 
to be assured, that the admissibility to office would make more catholics 
than the right of saying mass pubhely There was, on the one hand, 
a prevailing la\ity of pnnciple m the higher ranks, and a corrupt 
devotedness to power for the sake of the emoluments it could dispense, 
which encouraged the expectation of such a nominal change in religion 
as had happened in the sixteenth century And, on the other, much 
was hoped by the king from the church itself He had separated from 
her communion in consequence of the arguments which hei own divines 
had furnished, he had conversed with men bred m the school of Laud, 
and was slow to believe that the conclusions which he had, not 
perhaps illogically, derived from the semi-protestant theology of his 
father’s reign, would not appear equally irresistible to all minds, when 
free from the danger and obloquy that had attended them Thus by a 
voluntary return of the clergy and nation to the bosom of the catholic 
church, he might both obtain an immortal renown, and secure his pre- 
rogative against that religious jealousy which had always been the 
aliment of political factions * Till this revolution however could be 
brought about, he determined to court the church of England, whose 
boast of exclusive and unlimited loyalty could hardly be supposed 
entirely hollow, m order to obtain the repeal of the penal laws and 
disqualifications which affected that of Rome And though the maxims 
of religious toleration had been always m his mouth, he did not hesitate 
to propitiate her with the most acceptable sacrifice, the persecution of 
nonconforming ministers He looked upon the dissenters as men of 
republican principles , and if he could have made his bargain for the 
free exercise of the catholic worship, I see no reason to doubt that the 
king would never have announced his general indulgence to tender 
consciences ^ 

But James had taken too narrow a view of the mighty people whom 


* It IS curious to remark that both James and Louis considered the re establishment of the 
catholic relijpon and of the royal authority as closely connected, and parts of one great system 
Banllon in Fox, Append 19 57 ^fazure, 1 346 Mr Fox mTintains (Hist p 102 ) that the 
great object of the former was absolute power, rather than the interests of popery Doubtless, 
if James had been a protestant, his encroachments on thenghts of his subjects would not have 
been less than they were, though not exactly of the same nature but the mom object of his 
reign can hardly be denied to have been either the full toleratiou, or the national establishment 
of tlie church of Rome Mr Fox*s remark must, at all events, be limited to the year 1685 

® box App , p 33 Ralph, 869 The prosecution of Baxter for what was called rcflectmg 
on the bishops, is an instance of this State Trials, 11 494 Notwithstanding James s Tffcctea 
zeal for toleration, he did not scruple to congratulate Louis on the success of hts very different 
mode of converting heretics Yet I rather believe lum to have been really averse to persecu- 
tion though with true Stuart insincerity he chose to flatter his patron Dalrymple, p 177 
A book by CLaude, published m Holland, entitled ** Plaintcs dcs Protestans cruellemcnt 
opprimds dans Ic royaumc de France, * >vas ordered to be burned by the hangman, on the com 
plaint of the French ambassador, and the translator and pnnlcr to be inquired after and pro- 
secuted Lond Gazette, May 8 1686 Jcffcncs objected to this m council os unusual but 
the king was determmed to gratify his most chnstiaii brother Mazure, 11 123 It is said also 
that one of the reasons for the disgrace of lord Halifax was his spealung warmly about the 
rc\ocalion of the edict of Nantes Id p 55 Yet lames sometimes blamca this himselL so as 
to displease Louis Id p 56 In fact it very much tended to obstruct his own views for the 
establishment of a religion which had just shown itself m so odious a form For this reason, 
though a bnef was read m churches for the sufferers, special directions were given that there 
should be no sermon It is even said that he took on himself the distribution of the monc> 
collcctedfor therefugees, in order to st^ the subscnption , or at least that his interference had 
that effect The enthusiasm for the French protestants was such that single persons sub- 
scribed 500 or 1000 pounds which, relatively to the opulence of the kingdom, almost equal* 
any :f^iiccncc of this age Id p 123. 
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648 Prorogation of Parliament by James II. 

The short period of a four years’ reign may be divided by several 
distinguishing points of time, which make so many changes m the 
posture of government. From the king’s accession to the prorogation 
of parliament on November 30 1685, he had acted apparently m con- 
currence with the same party that had supported him in his brothers 
reign, of which his oivn seemed the natural and almost undistinguish- 
able continuation This party, which had become incomparably 
strongei than the opposite, had greeted him with such unbounded 
professions,' the temper of its representatives had been such in the 
first session of parliament, that a pnnce less obstinate than James 
might have expected to succeed m attaining an authority which the 
nation seemed to offer A rebellion speedily and decisively quelled 
confirms every government , it seemed to place his own beyond hazard 
Could he have been induced to change the order of his designs, and 
accustom the people to a military force, and to a prerogative of dis- 
pensing with statutes of temporal concern, before he meddled too 
ostensibly with their religion, he would possibly have gained both the 
objects of his desire. Even conversions to popery might have been 
more frequent, if the gross solicitations of the court had not made 
them dishonourable But, neglecting the hint of a prudent adviser, 
that the death of Monmouth left a far more dangerous enemy behind, 
he suffered a victory that might have ensured him success to inspire 
an ariogant confidence that led on to destruction Master of an army, 
and determined to keep it on foot, he naturally thought less of a good 
understanding with parliament® He had already rejected the pro- 
position of employing bribery among the members, an expedient very 
little congenial to his presumptuous temper and notions of government 
(Fox’s App 69 Dalrymple, 153 ) They were assembled, in his 

^ See Ix)ndon Gazettes 1685, passim the most remarkaWc are inserted by Ralph and 
Kennct I am sure the addresses which we have witnessed m this age among a neighbouring 
people are not on the whole more fulsome and disgraceful Addresses, howeaer, of all de- 
scnptions, as we web know, are generally the composition of some zealous individual, whose 
expressions are not to be taken as entirely those of the subsenbers Still these arc sufficient 
to manifest the general spirit of the times 

The king’s popularity at his accession, which all contemporary avnters attest, is strongly 
expressed by lord Lonsdale “The great interest, he had in his brother, so that all applica 
tions to the king seemed to succeed only as he favoured them, and the general opinion of him 
to be a pnnce steady above all others to his word, made him at that time the most popular 
pnnce that had been know n in England foralongtime And from mcn’sattempting to exdude 
him, they at this juncture of time idade him their darling no more was his religion ternble 
his magnanimous courage, and the hardships he had undergone were the discourse of all men 
And some reports of a misunderstanding betwmt the French kmg and him occasioned ongin- 
ally by the raamage of the lady Slary to the pnnce of Orange, industnously spread abroad to 
amuse the ignorant, put men m hopes of what they had loi^ wished that by a conjunction of 
Holland and Spain, S.C. we might have been able to reduce France to the terms of the Pyrenean 
treaty, which was now become the terror of Chnstendom, we never having had a pnnce for 
many ages that had so great a reputation for expenence and a martial spint " P 3 This last 
>:ntence is a truly amusing contrast to the real truth James having been in his brother’s reign 
the most obsequious and unhesitating servant of the French king 

s “ On voit qu insensiblement Ics catholiques auront les armes h la mam e’est un dtat bien 
different de 1 oppression oh ils etoient, et dont les protestans zflcs recoivent une grande morti- 
fication ils voyent bien que le roy d Angleterre fera le reste quand il le pourra La lev de des 
troupes, qui^seront Ixentot complettes, fait juger qua le roy d Angleterre veut etre en dtat de 
se faire obdir, et de n’etre pas gend par les lout qui se trouveront contraires h ce qu’il veut 
dtabbr’’ Banllon, in Fox s App in “ II me paroit (he says, June 25 ), que le roj d’Angle 
terre a dtd fort aisd d’avoir une prdtexte de lever des troupes, et qu il croit que 1 entrepnse de 
M leduc de Monmouth ne selvira qu’h le rendre plus inaltre de son pays ’ And on July ao 
‘ le projet du roy d’ Angleterre est d'abohr entierement les milices, dont il a reconnu 1 inuiilitd 
at le danger en cette demiere occasion et de faire, s il est possible, que le parlement dtablisse 
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, St of SJnoIv which thus fell to the ground, rather than endure any 
opSion oKe sSject of the test and penal laws Vet, from the 
sfrenpth of the court m all divisions, it must seem not improbable to 
us that he might, by the usual means of management, have earned 
both of those favoun^e measures, at least through the loner 
oarliamenL For the crown lost the most important division only by 
Sne vote, and had in general a majonty The very address about un- 
qualified. officers, which gave the king such offence ^ to bnng on a 
prorogation, v/as worded in the most timid manner , the house having 
rejected unanimously the words first inserted by their committee, 
requesting that his majesc/ would be pleased not to contmue them in 
their employments, for a vague petition that “ he would be graciously 
pleased to give such directions that no apprehensions or jealousies 
may remain in the hearts of his majest/s good and faithful subjects 
The second penod of this reign extends from the prorogation of par- 
liament to the dismissal of the earl of Rochester from tlie treasury m 
1686 During this time James, exasperated at the reluctance of the 
commons to acquiesce in his measures, and the decisive opposition of 
the church, threw off the half restraint he had imposed on himself , 
and showed plainly that, with a bench of judges to pronounce his com- 
mands, and an army to enforce them, he would not suffer the mockery 
of constitutional limitations to stand any longer in his way Two 
important steps were made this year towards the accomplishment of 
his designs, by the judgment of the court of king’s bench m the case 


Ic fond deotinS pour les imlices 5 i I'enlrtlicn des troupes rdgl€e 5 Tout cela change cnUeie- 
ment I £tat de ce pa>sici, et met les Anslois dans une comJiuon bien difTcrente de celle ou its 
ont etc lUMuts a present. Ils Ic connoisscut, ct \oycnt bien qu’un roy de ^ITererle rebgjon 
que celle dupa>s, et qui se troruve armd, nc renoncera pas aisement aux avantages qoe lui 
donne la dcfaite des rebellcs et les troupes qu’jl a sur pied ” And afterwards “ Le rot d’An- 
gleterre m a que quoiqu’il arrive, il conservera les troupes sur pied, quand raeme le parle- 
irentnc luidonneroit pour les entretcnir II coanoit bien que le parlement veiTa malvolon- 
utrs cet etablissement il veut etre asturddu dedans de ion pays, etil croit ne le pou- 
voir etre sans cela.” Dalrymple, i 6 g, 170 1 > *■ 
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ceerfing ” Kptcscnis u otherwise, as a device of the court to quash the pro- 



650 Dispenst 7 tg pouuer of the King confirmed by the Judges, 

of sir Eaward Hales, confirming the nght of the crown to dispense 
with the test act, and by the establishment of the new ecclesiastical 
commission 

The kings of England, if not immemonall) , yet from a very early 
era in our records, had exercised a prerogative unquestioned by par- 
liament, and recognised by courts of justice, that of granting dispensa- 
tions from the prohibitions and penalties of particular laws The 
language of ancient statutes was usually brief and careless, with few of 
those attempts to regulate prospective contingencies, which, even with 
our pretended modem caution, are so often imperfect , and, as the 
sessions were never regular, sometimes mterrupted for several years, 
there was a kind of necessity, or great convenience, in deviating occa- 
sionally from the ngour of a general prohibition , more often perhaps 
some motive of interest or partiality would induce the crown to infringe 
on the legal rule This dispensing power, however, grew up, as it 
were, collaterally to the sovereignty of the legislature, which it some- 
times appeared to overshadow It was, of course, asserted in large 
terms by counsellors of state, and too frequently by the interpreters of 
law Lord Coke, before he had learned the bolder tone of his declining 
years, lays it down, that no act of parliament can bind the king from 
any prerogative which is inseparable from his person, so that he may 
not dispense with it by a non-obtante , such is his sovereign power to 
command any of his subjects to serve him for the pubhc wem, which 
solely and inseparably is annexed to his person, and cannot be re- 
strained by any act of parliament Thus, although the statute 23 H 
VI c 8 provides that all patents to hold the office of sheriff for more 
than one year shall be void, and even enacts that the king shall not 
dispense with it , yet it was held by all the judges in the reign of 
Henry VII , that the king may grant such a patent for aJonger term 
on good grounds, whereof he alone is the judge So also the statutes 
which restrain the king from granting pardons in case of murder have 
been held void , and doubtless the constant practice has been to dis- 
regard them (Coke, 12 Rep 18) 

This high and dangerous prerogative, nevertheless, was subject to 
several hmitations, which none but the grosser flatterers of monarchy 
could deny It was agreed among la^vyers that the king could not dis- 
pense with the common law, nor wath any statute prohibiting that which 
was 7 nabim tti se, nor with any nght or interest of a private person, or 
corporation ^ The rules, however, were still rather complicated, the 
boundaries indefinite, and therefore varying according to the political 
character of the judges For many years dispensations had been con- 
fined to taking away such incapacity as either the statutes of a college, 
or some law of little consequence, perhaps almost obsolete, might 
happen to have created But when a collusive action was brought 
against sir Edward Hales, a Roman catholic, in the name of his 
servant, to recover the penalty of 500/ imposed by the test act, for 
accepting the commission of colonel of a regiment, without the previous 
qualification of receiving the sacrament in the church of England, the 
whole importance of the alleged prerogative became visible, and the 
fate of the estabhshed constitution seemed to hang upon the decision 

' Vaushan’s Reports Thomas v Sorrell, 333 
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The plaintiff's advocate, Northey, was known to have received his fee 
from the other side, and was thence suspected, perhaps unfairly, ot 
betraying his own cause ,1 but the chief-justice Herbert showed that 
no arguments against this prerogative would have swayed his de^rmin- 
ation Not content with treating the question as one of no dithcuity, 
he grounded his decision in favour of the defendant upon principles 
that would extend far beyond the immediate case He laid it down 
that the kings of England were sovereign princes, that the laws ot 
England were the king’s laws , that it was consequently an inseparable 
prerogative of the crown to dispense with penal laws in particular cases, 
for reasons of which it was the sole judge This he called the ancient 
remains of the sovereign power and prerogative of the kings of England, 
which never yet was taken from them, nor could be There was no 
law, he said, that might not be dispensed with by the supreme lawgiver 
(meaning evidently the king, since the proposition would otherwise be 
impertinent) , though he made a sort of distinction as to those which 
affected the subject’s private right But the geneial maxims of slavish 
chuichmen and lawyers were asserted so broadly that a future judge 
would find little difficulty m making use of this precedent to justify any 
stretch of arbitrary power ^ 

It IS by no means evident that the decision m this particular case of 
Hales, which had the approbation of eleven judges out of twelve, was 
against law “ The course of former precedents seems rather to furnish 
Its justification But the less untenable such a judgment in favour of 
the dispensing power might appear, the more necessity would men of 
reflection perceive of making some great change in the relations of the 
people towards their sovereign A prerogative of setting aside the 
enactments of parliament, which in trifling matters, and for the sake of 
conferring a benefit on individuals, might be suffered to exist with little 
mischief, became intolerable when exercised in contravention of the 
very principle of those statutes which had been provided for the security 
of fundamental liberties or institutions Thus the test act, the great 
achievement, as it had been reckoned, of the protestant party, for the 
sake of which the most subservient of parliaments had just then 
ventured to lose the king’s favour, became absolutely nugatory and 
ineffective, by a construction which the law itself did not reject Nor 
was it easy to provide any sufficient remedy by means of parliament , 
since It was the doctrine of the judges, that the king’s inseparable and 
sovereign preiogatives in matters of government could not be taken 
away or restrained by statute The unadvised assertion m a court of 
}us ice of this pnnciple, which though not by any means novel, had 
never been advanced in a business of such universal concern and 
in er^l;, may be said to have sealed the condemnation of the house of 
Stuart It made the co-existence of an hereditary line, claiming a 
paramount to the liberties they had vouchsafed 
to concede, incompatible with the security or probable duration of 
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S^2 The King's scheme of establishing Popery 

those liberties This incompatibility is the true basis cf the revolution 
in 1688 

But, whatever pretext the custom of centuries or the authority of 
compliant la^vyers might afford for these dispensations from the test, 
no legal defence could be made for the ecclesiastical commission of 
1686 The high commission court of Elizabeth had been altogether 
taken away by an act of the long parliament, which went on to provide 
that no new court should be elected with the like power, jurisdiction, 
and authority Yet the commission issued by James II followed very 
nearly the words of that which had created the ongmal court under 
Elizabeth, omitting a few particulars of little moment^ It is not known, 
I believe, at whose suggestion the king adopted this measure The 
pre-eminence reserved by the commission to Jeffenes, whose presence 
was made necessary to all their meetings, and the violence with which 
he acted in all their transactions on record, seem to point him out as 
Its great promoter , though it is true that, at a later period, Jeffenes 
seems to have perceived the destructive indiscretion of the popish 
counsellors It displayed the king’s change of policy and entire sepa- 
ration from that high-church party, to whom he was indebted for the 
throne , since the manifest design of the ecclesiastical commission was 
to bridle the clergy, and silence the voice of protestant zeal The pro- 
ceedings against the bishop of London, and other mstances of hostility 
to the established rehgion, are well known 

Elated by success and general submission, ex^perated by the reluct- 
ance and dissatisfaction of those on whom he Had relied for an active 
concurrence \vith his desires, the king seems at least by this time to 
have formed the scheme of subverting, or impairing as far as possible, 
the religious establishment He told Banllon, alluding to the eccle- 
siastical commission, that God had permitted all the statutes which 
had been enacted against the catholic rehgion to become the means of 
Its re-establishment (Mazure, n 130 ) But the most remarkable 
evidence of this design was the collation of Massey, a recent convert, 
to the deanery of Christ Church, wth a dispensation from all the 
statutes of uniformity and other ecclesiastical laws, so ample that it 
made a precedent, and such it was doubtless intended to be, for bestow- 
ing any benefices upon members of the church of Rome This dis- 
pensation seems to have been not generally known at the time Burnet 
has stated the circumstances of Massey’s promotion inaccurately , and 
no historian, I believe, till the publication of the instrument after the 
middle of the last century, was fully aware of the degree in which the 
kmg had trampled upon the securities of the established church m this 
transaction ’ 

1 State Tnals, xi 1132 et seq The members of the commission were the pnmate Sancroft 
(who never sat), Crew and Sprat, bishops of Durnam and Rochester, the chancellor Jc/Tenes, 
the carls of Rochester and Sunderland, and duef justice Herbert Three were to form a 
quorum, hut the chancellor necessarily to be one Ralph, 929 The earl of Mulgrave was 
introduced aftenvards 

3 Henry Earl of Clarendon s Papers, u 278 In Gutch*s Collectanea Cunosa, vol 1 p 287, 
we find not only this licence to Massey, but one to Obadiah Walker, master of University Col 
lege, and to t^vo fello^\s of the same, and one of Brazen nose College, to absent themselvef 
from church, and not to take the oaths of supremacy and allegiance, or do any other thing tc 
which, by the laws and statutes of the realm, or those of the college, they are obliged There 
IS also^ m the same book, a dispensation for one Sclaier, curate of Putney, and rector of Esher, 
for using the common prayer, &c &c Id p aqp These are in May 1686, and subsenbea 
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A deeper impression was made by the dismissal of 
his post^of lord treasurer , so nearly consequent on in 

ration of adherence to the protestant rehgion, after the disDUte heia 1 
his presence at the king’s particular command, 

nprsuasions that it had much the appearance of a lesolution taken at 
?ourt to exclude from the high offices of the state all ^ave 

no hope of conversion ‘ Claiendon had already given way to Tyrco^nel 
in the government of Ireland , the privy seal was bestowed on a catholic 
ueei lord Arundel , loid Bellasis, of the same rehgion, was now placed 
L the head of the commission of the treasury, Sunderland, though he 
did not yet cease to conform, made no secret of his pretended change 
of opinion , the council board, by virtue of the dispensing power, was 
filled with those who would refuse the test , a small junto of catholics, 
with father Petre, the king’s confessor, at their head, took the manage- 
ment of almost all affairs upon themselves y men, whose known want 
of principle gave reason to expect their compliance, were raised to 
bishoprics , there could be no rational doubt of a concerted scheme to 
depress and discountenance the established church The dismissal of 
Rochester, who had gone great lengths to preserve his power and emo- 
luments, and would in all probability have concurred in the establish- 
ment of arbitrary power under a piotestant sovereign,* may be reckoned 
the most unequivocal evidence of the king’s intentions, and from 
thence we may date the decisive measures that were taken to counter- 
act them 

It was, I do not merely say the interest, but the clear right and 
bounden duty, of the prince of Orange, to watch over the internal 
politics of England, on account of the near connexion which his own 


by Powis, the sohcitor general The attomej general, Sawyer, had refused , as we leam from 
Reresby, p 133 , the only contemporary wnter, perhaps, who mentions this very remarkable 
aggression on the established church 

t The catholic lords, according to Banllon, had represented to the kin^, that nothing could 
be done with parluuncnt so long as the treasurer < aballed against the designs of his majesty 
James promised to dismiss him if he did not change his rehgion Mazure, 11 170 The queen 
had previously been rendered his enemy by the arts of Sunderland, who persuaded her that 
lord and lady Rochester had favoured the king’s intimacy with the countess of Dorchester, m 
order to thwart the popish intrigue Id 149 '* On voit," says Banllon, on the treasurer's 

dismissal, " que la cabale cathoiique a entierement prevalu On s’attendoit depuis quclque 
temps h ce qui est arrive au comte de Rochester mats I'exdcution fait encore une nouvmle 
impression sur fes espnts " P i8r 

•* Life of James, 7^ Banllon frequently mentions this cabal, as having in effect the whole 
conduct of affairs in their hands Sunderland belonged to them but jeffenes, being reckoned 
on the protestant side, had, I believe, very little influence for at least the two latter years 0/ 
the king s reign Les affaires de ce pays ci,” says Bonrepos, m 1686, '* ne rouleiit h pr&ent 
que sur la religion Lo roi est absolument gouvemd par les catholiques My lord Sunderland 
ne se mamtient quo par ceux ci, et par son ddvouement d faire tout ce qu’il croit etre agreable 
® afiaires de Rome ” hfazure, 11 124 “ On feroit ici," says 

F'^"“”,i‘hat IS. I suppose, dragonner et fusilier 
^ s “^fetiquesj SI 1 on pouvoit csp<?rer de reussir * P 127 

Rochester inakes so very bad a figure in all Barillon’s correspondence, that there really 
m Ae conn^mn^o'r^ih’jh “ ‘''‘f He was evidently^he most active co operator 
thl ^ compunctious 

concerned, as Sunderland himself GodoL 
Snd him susnertpH acquiescence, m the counsels of this reign , yet we 

a^ec b pnX d'Ox^gf Ap^ parlemcnt. ct a rompri nettemen/ 

othe^\°*dTlS^^°T™£d probably, would have foUowed on the 

with which the kismet Bm hi1 S disappomtments 
rymple, 179 ® dismissal from the treasury created a sensible ikrm. Dal 



65 4 Dismissal of Rochester The Prince of Orange A larnied, 

birth and his mama^e with the presumptive heir had created He was 
never to be reckoned a foreigner as to this country, which, even m the 
ordinary course of succession, he might be called to govern From the 
time of his union with the princess Mary, he was the legitimate and 
natural ally of tlie whig party , alien m all his sentiments from his two 
uncles, neither of whom, especially James, treated him with much 
regard, on account meiely of his attachment to religion and liberty, for 
he might have secured their affection by falling into their plans Before 
such differences as subsisted between these personages, the bonds of 
relationship fall asunder like fl^u. , and William would have had at least 
the sanction of many precedents in history, if he had employed his 
influence to e\cite sedition against Charles or James, and to thwart 
their administration Yet his conduct appears to have been merely 
defensive, nor had he the remotest connexion with the violent am, 
factious proceedings of Shaftesbury and his partisans He played a 
very dexterous, but apparently very fair, game throughout the last years 
of Charles, never losing sight of the popular party, through whom 
alone he could expect influence over England during the life of his 
father-in-law, while he avoided any direct rupture with the brothers, 
and every reasonable pretext for their taking offence 

It has never been established by any reputable testimony, though 
perpetually asserted, nor is it m the least degree probable, that William 
took any share m prompting the invasion of hlonmouth * But it is 
nevertheless manifest that he derived the greatest advantage from this 
absurd rebellion and from its failure , not only, as it removed a mis- 
chievous adventurer, whom the multitude’s idle predilection had ele- 
vated so high, that factious men would, under every government, have 
turned to account his ambitious imbecility, but as the cruelty with 
which this unhappy enterprise %vas punished rendered the king odious,^ 
while the success of his arms inspired him ivith false confidence, and 
neglectoj* caution. Every month, as it brought forth evidence of 

1 Lord Ooftmovitli wrote to say tliat Fletcher told him there were good grounds to suspect 
that the prince underhand, encouraged the eocpediuoii, with design to ruin the duhe of iiou 
mouth and this Dalrymple believes, p rj6 It is needless to observe, that such subtle and 
hazardous policy was totdly out of William s character, nor is there much more reason to 
believe what is insinuated by James himself, (Maepherson’s Extracts, p 144 Life of James, 
11 34 ), that Sunderland had been in secret correspondence with Monmouth unless indeed it 
were as seems hinted in the latter work, with the king's knowledge 

’ "Ihe number of persons who suflered the sentence of the law, in the famous western assize 
of Jelfenes, has been differently stated but according to a list m the Harleian Collection, 
n 4689, it appears to be as follows at Winchester, one (Mrs Lisle) executed at Sabsbury, 
none at Dorchester, 74 executed, 171 transported at Exeter, 14 executed, 7 transported at 
Taunton, 144 executed, 284 transported , at Wells, 97 executed, 393 transported In all, 330 
executed, 85s transported besides many that were left m custody for want of evidence It 
may he observed, that the prisoners sentenced to transportation appear to have been made 
over to some gentlemen of interest at court among others to sir Chnstopher Musgrave, who 
did not blush to beg the grant of their unfortunate countrymen, to be sold as slaves in the 
colonies 

The apologists of James II have endeavoured to lay the entire blame of these cruelties on 
Teffenes, and to represent the kinjj as ignorant of them Roger North tells a story of his 
brother s interference, which is plainly contradicted by known dates, and the falsehood of which 
throws just suspicion on his numerous anecdotes See State Trials, xi 303 But the king 
speaks with apparent approbation of what he calls Jefferies’s campaign, in ivnting to theprince 
of Orange (Dalrymple, 165 ) and I have heard that there are extant additional proofs of his 
perfect acquaintance with the details of those assizes nor, indeed, can he be supposed igno- 
rant of them. Jefferies himself, before his death, declared that he had not been half bloody 
enough for him by whom he was employed Burnet, 651 (note to Oxford edition, vol im) 
The kmg, or his biographer in his behalf, makes a very awkivard apology for the execution 
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Tames’s arbitraiy projects, increased the number of Aose who looked 
£ d*v«ancJoV pn'nca of Orange, erther m course of ^ 
cession, or by some special interference He had, in fact, a stronger 
SS.ve 'for wichmg the councU of hts father-.n-kw than generaUj 
been known The king was, at his accession, in his fifty-fifth year, ana 
had no male children , nor did the queen’s health give much encourage- 
ment to hope for them Every dream of the nation’s voluntary retuin 
to the church of Rome must have vanished, even if the consent ot a 
parliament could be obtained, which was nearly vain to think ot , or it 
open force and the aid of France should enable James to subvert the 
established rehgion, what had the catholics to anticipate from his death, 
but that fearful reaction which had ensued upon the accession ot 
Elizabeth ? This had already so much disheartened the moderate part 
of their body that they weie most anxious not to urge forward a change, 
for which the kingdom was not ripe, and which was so little likely to 
endure, and used then influence to promote a reconciliation between 
the kmg and prince of Orange, contenting themselves with that free 
exercise of then worship which was permitted m Holland ^ But the 
ambitious priesthood who suirounded the throne had bolder projects 
A scheme was formed early in the king’s reign, to exclude the pnncess 
of Orange from the succession in favour of her sister Anne, in the 
event of the latter’s conversion to the Romish faith The French 
ministers at our court, Barillon and Bonrepos, gave ear to this hardy 
intngue They flattered themselves that both Anne and her husband 
were favourably disposed But in this they were wholly mistaken 
No one could be moie unconquerably fixed in her rehgion than that 
pnncess The king himself, when the Dutch ambassador. Van Citers, 
laid before him a document, probably drawn up by some cathohcs of 
his court, in which these audacious speculations were developed, 
ieclared Ins indignation at so cnminal a project It was not even m 
his power, he let the pnnce afterwards know by a message, or m that 
of parliament, according to the principles which had been maintained 
in his own behalf, to change the fundamental order of succession to the 
crown 2 Nothmg indeed can more forcibly paint the desperation of 

/ major Holmes, which is shown by himself to have been a gross breach of faitn Life of 
James, ii 43 

It IS unnecessary to dwell on what may be found in every history , the trials of Mrs Lisle, 
Mrs Gaunt, and alderman Cornish tlie former before JefTenes, the two latter before Jones, 
his successor ^ chief justice of K B , a judge nearly as infamous as the former, though not 
altogether so brutal Both Mrs Lisle s and Cornish’s convictions were without evidence .and 
consequentlj were reversed after the revolution State Trials, vol ix 

Several proofs of tins appear in the correspondence of Barillon Fox, 13s Mazure, 11 
* a moderate man, and umted with the moderate catholic 

Bowes Id 127 This party urged the lung to keep on good 
terras with the pnnce of Orange, and to give way about the test Id 184 25s They were 
disgusted at father Petre s mtroduction into the pnvy council , 308 353 But it lias ev»rbeen 
respectable body to suffer unjustly for the follies of a few Banllon 
court ^ many of them dishked the arbitrary proceedings of the 

tesTSigM BS^et^&r^ the penal laws, provided the 

thath^miSwallS^^^^ ^53 Mazure, 1, 216 250 346 ’jamesrephed 

caUon‘^o°f m" M“ruf^^LrtmS^MM^^h^ch^Xfvidence®''‘^^°''“ valuable publi- 
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the popish faction than their entertainment of so preposterous a scheme. 
But It naturally increased the sohcitude of William about the intrigues 
of the English cabinet It does not appear that any direct overtures 
were made to the, prince of Orange, except by a very few malecontents, 
till the embassy of Dykvelt from the States in the spring of 1687 It 
was William's object to ascertain, through that mmister, the real state 
of parties in England Such assurances as he earned back to Holland 
gave encouragement to an enterpnse that would have been equally 
injudicious and unwarrantable without them (Burnet Dalrymple 
Mazure ) Danby, Halifax, Nottingham, and others of the tory, as well 
as whig factions, entered into a secret correspondence with the pnnee 
of Orange , some from a real attachment to the constitutional limita- 
tions of monarchy , some from a conviction that, without open apostasy 
from the protestant faith, they could never obtain from James the prizes 
of their ambition. This must have been the predominant motive with 
lord Churchill, who never gave any proof of sohcitude about civil 
liberty , and his influence taught the princess Anne to distinguish her 
interest from those of her father It was about this time also that even 
Sunderland entered upon a mysterious communication with the prince 
of Orange , but whether he afterwards served his present master only 
to betray him, as has been generally beheved, or sought rather to pro- 
pitiate, by clandestine professions, one who might in the course of 
events become such, is not perhaps what the evidence already known 
to the world ivill enable us to determine ^ The apologists of James 
have often represented Sunderland's treachery as extending back to 
the commencement of this reign, as if he had entered upon the king's 
service with no other aim than to put him on measures that would 
naturally lead to his rum But the simpler hypothesis is probably 
nearer the truth a corrupt and artful statesman could have no better 
prospect for his own advantage than the power and popularity of a 
government which he administered , it was a conviction of the king's 
mcomgible and infatuated adherence to designs which the rising spirit 
of the nation rendered utterly infeasible, an apprehension that, when- 
ever a free parhament should be called, he might experience the fate of 
Strafford as an expiation for the sms of the crown, which determined 
him to secure as far as possible his own indemnity upon a revolution 
that he could not have wthstood ^ 

tnuter Je sais pourtant qu oa en parle au roi d’Angleterre et qu avec le temps on ne 
d^sesp^re pas de trouver des moyens pour faire passer Ja couronne sur la tete d un hentier 
cathouque II faut pour cela veair \ bout de beaucoup des choses qui ne sont encore que 
commenc^es ’ 

* The correspondence began by an affectedly obscure letter of lady Sunderland to the 
prince of Orange, dated Mar 7 1687 The meaning however cannot be misunderstood Sun- 
derland himself sent a short letter of compbment by Dykvelt, May 28 , referring to what that 
envoy had to communicate Churchill, Nottingham, Rochester, Devonshire, and others, 
wrote also to Dykvelt Halifax was in correspondence at the end of 1686 

* Sunderland does not appear by the extracts from Banllon’s letters, published by M Ma 
zure, to have been the adviser of the king’s most mjudiuous measures. He was uuited with 
the imeen, who had more moderation than her hus^nd It is said by Banllon that both he 
and Petre were against the prosecution of the bishops, 11 448 The king himself ascribes this 
step to JefTcnes, and seems to glance also at Sunderland as its adviser Life of James, u 156 
He speaks more explicitly as to Jefferies in Maepherson’s Extracts, 151 Yet lord Clarendon’s 
Diary, u 49 , tends to acquit Jefferies Probably the kmg had nobody to blame but him-elf 
One cause of Sunderland’s contmuance m the apparent support of a pohey which he knew to 
be destructive i\as his poverty He was in the pay of France, and even importunate for its 
money Mazure, 372 Dalrymple, 270 et post Louis only gave lum half what he demanded 
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The dismissal of Rochestoi was followed up at no great distance by 
the famous declaration for liberty of conscience, suspending the execu- 
tion of all penal laws concerning religion, and freely pardoning dl 
offences against them, in as full a manner as if each individual had 
been name^d He declared also his will and pleasure that the oaths of 
supremacy and allegiance, and the several tests enjoined by statutes ot 
die late reign, should no longer be required of ^y one before his 
admission to offices of taist The motive of this declaration was not 
so much to relieve the Roman catholics from penal and incapacitating 
statutes, (which, since the king’s accession and the judgment of the 
court of king’s bench m favour of Hales, were virtually at an end,) as 
by extending to the piotestant dissenters the same full measure of 
toleration, to enlist under the standard of arbitrary power those who 
had been its most intrepid and steadiest advcisaries It was after the 
prorogation of parliament that he had begun to caress that parly, who 
in the first months of his reign had endured a continuance of thou 
persecution' But the clergy m general detested the nonconfoi mists 
still more than the papists, and had abvays abhorred the idea of even 
a parliamentary toleration The present declaration w ent mucli fai tlier 
than the recognised prerogative of dispensing witli prohibitory statutes 
Instead of removing the disability from individuals by letters patent, 
It swept away at once, in effect, the solemn ordinances of the legisla- 
tuie There was, indeed, a refeience to the future concurrence of the 
two houses, whenever he should think it convenient for them to meet , 
but so expressed as rather to insult, than pay respect to, their authority 
And no one could help considering the declaration of a similar nature 
just published in Scotland, as the best commentary on the present. In 
that he suspended all laws against the Roman catholics and moderate 
presbyterians, “ by his sovereign authority, prerogative royal, and 
absolute power, which all his subjects weie to obey without reserve,” 
and Its whole tenor spoke, m as unequivocal language as his giand- 
fatherwas accustomed to use, his contempt of all pretended limitations 
on his will (Ralph, 943 Mazure, 11 207) fhough the constitution 
of Scotland was not so well balanced as our own, it was notorious that 
the crown did not legally possess so absolute a power m that kingdom , 
and men might conclude that, when he should think it less necessary 
to observe some measures with his Ciiglisli subjects, he would addicss 
them in the same strain 

Those, indeed, who knew by wh ic course his favour was to be 
sought, did not hesitate to go before, and light him, as it were, to the 
altar on which their country’s libeity was to be tne victim Many of 
the addresses which fill the columns of the London Gazette in 1687, on 
occasion of the declaration of indulgence, flatter the king with asser- 
tions of his dispensing power The benchers and barristers of the 

001,01. J, .1 oo.J, 

« f.oudou G«elte Mar i 8 1687 KUph, 945 ' 
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Middle Temple, under the direction of the prostitute Shower, were 
again foremost m the race of infam) They thank him “ for asserting 
his own ro>'al prerogatives, the vtr)’^ life of the law, and of their pro- 
fession, which prerogatives, as the> were given by God himself, so no 
power upon earth could dimmish them, but thtv must always remain 
entire and inseparable from his royal person, which prerogatives, as 
the addressers had studied to know, so they were resolved to defend, 
by asserting with their lives and fortunes that divine maxim, d Deo rex^ 

(1 /tx”* 

1 hese addresses, which, to the number of some hundreds, were sent 
up from every descnption of persons, the clergy, the nonconformists 
of all denominations, the grand juries, the justices of the peace, the 
corporations, the inhabitants of towns, in consequence of the declara- 
tion, afford a singular contrast to what we know of the prevailing dis- 
positions of the people in that year, and of their general abandonment 
of the king’s cause before the end of the next. Those from the clergy, 
indeed, disclose their ill-humour at the unconstitutional indulgence, 
limiting their thanks to some promises of favour the king had used 
towards the established church. But as to the rest, we should have 
cause to blush for the servile hypocrisy of our ancestors, if there were 
not good reason to believe that these addresses were sometimes the 
work of a small minority in the name of the rest, and that tlie grand 
Junes and the magistracy m general had been so garbled for the king’s 
purposes in this year that they formed a very inadequate representation 
of that great class from which they ought to have h^en taken.* It was 
however very natural that they should deceive the court. Tlie catholics 
were eager for that secunty which nothing but an act of the legislature 
could afiord, and James, who, as well as his minister, had a strong 
aversion to the measure, seems about the latter end of the summer of 
16S7 to have made a sudden change in his scheme of government, and 
resolved once more to try the disposition of a parliament. For this 
purpose, having dissolved that from which he could expect nothing 
hostile to the church, he set hinself to manage the election of another 
in such a manner as to ensure his main object, the secunty of the 
Romish religion * 

1 London Gnzette, June 9 1687 Shower had been Lnij;hted a little before, on presenun^, 
asrecorder of London, an address from the grand jury of Sliddlci^ex, than Ling the Ling for his 
declaration Id May xa 

* London Gazettes of 16S7 and i6S3 pa&um Ralph 9*6 3C>3 Thce^ ad Jrcr^s grew more 
udent after the queen s pregnancy became Lnown. i hey were renewed of cour>e after the 
birth of the pnnee of Wales, But scarceany appear after the expected m^'osion was announced. 
The cones (to w horn add the disseoters) seem to ha\ e thro wn oft the masL at oacc and deser> 
ted the Ung whom they had so grossly flattered as instantaneously os parasites on the stage 
lesert their patron on the first tidings of his rum 

The dissenters ha\c been a little ashamed of their compliance with the declaration, and of 
their silence in the popish controversy dunog this reign, Neal, 755 768 and see Biog Bnt. 
art. -Usop, The best excuses are that the had been so harassed that u was not m human 
nature to refuse a miugauoa of suffering almost on any terms that thc> were by no means 
unanimous in their transitory support of the court and that they gladly cmbrac^ the flrst 
oflers of an equal indulgence held out to them bv the church 

* “The Ling, now findmg that nothing which had the least appearance of novcltv, thou'^h 
never so well wenanted bj the prerogauve, would go down with the people unless it had i£e 
parhamentarj stamp on ir, resolv^cd to try if he could get the penal laws and test taLca ofTby 
that authomy ” Life of James, li 134 But it seems by if Mazure s authonues, that neither 
the Ling nor lord Sun-ierland washed to coa\oLe a parliament, which wais presvrd naiiwipl by 
ihe eager ^thohes u 359 
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“His first care,” says his biographer limes, “was to 
oorations from that leaven which was mdangei of corrupting the whole 
CS. so he appointed ceitam regulators to inspect the conduc' 
of several boiough towns, to correct abuses where it was practicable 
and where not, by forfeiting their charters, to turn out such rotten 
members as infected the lest But m this, as in most othei cases, the 
kmc had the fortune to choose persons not too well qualified tor sucl 
an employment, and cxtiemely disagreeable to the people, it was a 
sort of motley council made up of catholics and presbytenans, a com- 
position which was sure nevci to hold long togethei, or that coulc 
probably unite in any method suitable to both their interests , it serveu 
therefore only to inciease the public odium by their too arbitrary ways 
of turning out and putting in, and yet those who were thus intruded 
as It were, by foice, being of the prcsbyteiian party, weie by this time 
become as little inclinable to favour the king’s intentions as the ex- 
cluded members ” (Life of James, p 139 ) 

This endeavour to violate the legal lights of electors as well as tc 
take away other vested franchises, by new modelling corporations 
through commissions granted to regulatois, was the most capital 
delinquency of the king’s government, because it tended to preclude 
any leparation for the rest, and directly attacked the fundamental 
constitution of the state * But, like all his other measures, it displayed 
not more lU-will to the liberties of the nation than inability to over- 
throw them The catholics were so small a body, and so weak, 
especially in corporate towns, that the whole effect produced by the 
regulators w'as to place municipal power and trust in the hands of the 
nonconformists, those precarious and unfaithful allies of the court, 
whose resentment of past oppression, hereditary attachment to popular 
principles of government, and inveteiate abhorrence of popery, W'ere 
not to be effaced by an unnatural coalition Hence, though they 
availed themselves, and surely without reproach, of the toleration held 
out to them, and even took the benefit of the scheme of regulation, so 
as to fill the coiporation of London and many others, they were, as is 
confessed above, too much of Englishmen and protestants for the pur- 
poses of the court The wiser part of the chiiichineii made scciet 
overtures to their paity , and by assurances of a toleration, if not also 
of a comprehension within the Anglican pale, won them over to a 
hearty concurrence in the great project that was on foot^ Tlie kin" 
found It necessary to descend so much from the haughty attitude he 
had taken at the outset of his reign, as personally to solicit men of 
rank and local influence for their votes on the two great mcasuies of 
repealing the test and penal laws The countiy gentlemen, in their 
dmcrent counties, wcic tried with circular questions, whether they 

nlrfiTi’ rr ' elections, or, if themselves chosen, 

parliament They who refused such a promise were erased from the 

V JmouX^.rr,l was ev.denlly a d«pcr,l< 

SeconolaUy adverse to all hlL^sch^mcs ' '•‘’‘■"“M 1° monarchy and they were 

advice“To“\he^dmenWre,'^"niin‘g the^'fcinM'^^'co^i’/* a letter ol 

all indulgence from the ehiircli ^ Kalnh a coahliun with the con t. and proniisuig 

S^pcroft, 1 3aC 35 ° Semers irocls vm 50 li’Oyly!, Life of 
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lists of justices and deputy-lieutenants ‘ Yet his biographei admits 
that he received little encouragement to proceed m the expenment of 
a parliament, (Life of James, 183 ) and it is said by the French am- 
bassadoi that evasive answers were returned to these questions, with 
such uniformity of expression as indicated an alarming degree of 
concert -(Mazure, 11 302) 

It IS unnecessary to dwell on circumstances so well known as the 
expulsion of the fellows of Magdalen College “ It was less extensively 
mischievous than tlie new-modelling of corporations, but perhaps a 
more glaring act of despotism For though the ciown had been ac- 
customed from the time of the reformation to send very peremptory 
commands to ecclesiastical foundations, and even to dispense with 
their statutes at discretion, with so little resistance that few seemed to 
doubt of its prerogative, though Elizabeth would probably have treated 
the fellows of any college much in the same manner as James II , if 
they had proceeded to an election m defiance of her recommendation , 
yet the right was not the less clearly theirs, and the struggles of a 
century would have been thrown away, if James II was to govern as 
the fudois, or even as his father and grandfather, had done before 
him And though Parker, bishop of Oxford, the first president whom 
the ecclesiastical commissioners obtruded on the college, was still 
nominally a protestant,^ his successor Giffard was an avowed member 
of the church of Rome The college was filled with persons of the 
same persuasion, mass was said m the chapel, and the established 
religion was excluded with a degree of open force which entirely took 
away all security for its pieservation in any other place. This latter 
act, especially, of the Magdalen drama, m a stiL greater degree than 
the nomination of Massey to the deanery of Christ Church, seems a 
decisive proof that the king’s repeated promises of contenting himself 
with a toleration of his own lehgion would have yielded to his insuper- 
able bigotry and the zeal of his confessor We may perhaps add to 
these encroachments upon the act of uniformity, the design imputed to 
him of confemng the archbishopric of York on father Petre, yet there 
Avould have been difficulties that seem insurmountable in the way of 
this, since, the validity of Anglican orders not being acknowledged by 
the church of Rome, Petre would not have sought consecration at the 
hands of Sancioft, nor, had he done so, would the latter have conferred 
It on him, even if the chapter of York had gone through the indispen- 
sable form of an election * 

The infatuated monarch was irritated by that which he should have 

1 Ralph, 967 Lonsdale, p IS “ It is to be observed,” says the author of this memoir, 
“that mostpart of the offices m the nation, as justices of the peace, deputy lieutenants, mayors 
aldermen, and freemen of towns, are filled with Roman catholics and dissenters, after haiing 
suffered as many regulations as were necessary for that purpose And thus stani the state 
of this nation in this month of Sept , j688 " P 34 Notice is given in the London Gazette 
for Dec ii 1687, that the hsts of justices and deputy lieutenants would be revised 

® The reader will find almost every thmg relative to the subject in that incomparable reper- 
tory, the State Trials, xu i also some otes m the Oxford edition of Burnet. 

» Parser’s Reasons for Abrogating th» Test are wmten in such a tone as to make his readi- 
ness to abandon the protestant side very mamfest, even if the common anecdotes of him should 
be exaggerated 

* It seems, however, confirmed hy Mazure, u 390 , with the addition, that Petre, like a 
second Wolsey, aspired also to be chancellor The pope, however, would not make him a 
bishop against the rules of the order of Jesuits to which he belonged id S41 Jamss then 
^ned, through lord Castlem^m, to get wn {( cardmafs l^at, but wiui as little success, 
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taken as a temble warning, this resistance to his wiU from the univer- 
sity of Oxford That sanctuary of pure unspotted loyalty, as some 
would say, that sink of all that was most abject in semhty, ^ less 
courtly tongues might murmur, the university of Oxford, which had 
Tu? four short years back, by a solemn decree m convocation, poured 
forth anathemas on all who had doubted the dmne right of monarchy, 
or asserted the pnvileges of subjects against their sovereigns, which 
had boasted in its addresses of an obedience without any restrictions 
or limitations, which but recently had seen a known convert to popeiy, 
and a person disqualified in other ways, installed by the chapter with- 
out any remonstrance m the deanery of Christ Church, was now the 
scene of a firm though temperate opposition to the king’s positive 
command, and soon after the willing instrument of his rum In vain 
the pamphleteers, on the side of the court, upbraided the clergy with 
their apostasy from the principles they had so much vaunted The 
imputation it was hard to lepel, but, if they could not retract their 
course without shame, they could not continue it without destruction 
They were dnven to extremity by the order of May 4, 1688, to read the 
declaration of indulgence in their churches (Ralph, 982 ) This 
as IS well known, met with great resistance, and, by indue ng the 
pnmate and six other bishops to present a petition to the king agams 
It, brought on that famous prosecution, which, more peihaps than all 
his former actions, cost him the allegiance of the Anglican church 
The proceedings upon the trial of those prelates are so familiar as to 
require no particular notice » What is most worthy of remark is, that 
the veiy party who had most extolled the royal prerogative, and often 
m such terms as if all limitations of it were only to subsist at pleasure, 
became now the instrument of bnnging it down within the compass 
and control of the law If the king had a right to suspend the execu- 
tion of statutes by proclamation, the bishops’ petition might not indeed 
be hbellous, but their disobedience and that of the clergy could not be 
warranted , and the principal argument both of the bar and the bench 
ested on the great question of that prerogative 
The king, meantime, was bhndly hurrying on at the instigation of 
his own pride and bigotry, and of some ignorant pnests, confident in 
the fancied obedience of the church, and in the hollow support of the 
dissenters, after all his wuser counsellors, the catholic peers, the nuncio, 
perhaps the queen herself, had grown sensible of the danger, and soli- 
citous for temporizing measures He had good reason to perceive that 
neither the fleet nor the army could be relied upon , to cashier the 
most ngidly protestant officers, to draft Irish troops into the regiments, 
to place all important commands in the hands of catholics, were diffi- 
cult and even desperate measures, which rendered his designs more 

mamtam their reoutation ev^n ^ altered, and they are become more concerned to 

same volume “ A the commoi^ty than with the king » See also m the 

the latter, bitterly repjMchin^ hL^^lmtl England’s Loyalty ” both, esperjalU 

> See State 
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notorious, witliout rendering them moie feasible It is among the 
most astonishing parts of this unhappy sovereign’s impolicy, that he 
sometimes neglected, even offended, never steadily and sufficiently 
courted, the sole ally that could by possibility have co-operated m his 
scheme of government In his brother’s reign, James had been the 
most obsequious and unhesitating servant of the French king Before 
his own accession, his first step was to implore, through Barillon, a 
continuance of that support and protection, without which he" could 
undertake nothing which he had designed in favour of the catholics 
He received a picscnt of 500,000 livres with tears of gratitude, and 
telling the ambassador he had not disclosed his ‘real designs to his 
ministers, pressed for a strict alliance with Louis, as the means of 
accomplishing them ‘ Yet, with a strange inconsistency, he drew off 
gradually from these professions, and not only kept on rather cool 
terms with France during part of his reign, but sometimes played a 
double game by treating of a league with Spam 

1 he secret of this uncertain policy, which has not been well known 
till very lately, is to be found m the king’s character James had a 
high sense of the dignity pertaining to a king of England, and much of 
the national pride as well as that of his rank He felt the degradation 
of importuning an equal sovereign for money, which Louis gave less 
frequently and m smaller measure than it was demanded It is natural 
for a proud man not to love those before whom he has abased himself 
James, of frugal habits and master of a great revenue, soon became 
more indifferent to a French pension Nor was he insensible to the 
reproach of Em ope, that he was grown the vassal of Finnce and had 
tarnished the lustre of the English crown => Had he been himself 
protestant, or his subjects catholics, he would probably have given the 
reins to that jealousy of his ambitious neighbour, which, even in his 
peculiar circumstances, restrained him from the most expedient course , 

I mean expedient, on the hypothesis that to overthrow the civd and 
religious institutions of his people was to be the mam object of his 
reign For it was idle to attempt this without the steady co-operation 
of France , and those sentiments of dignity and independence, which 
at first sight appear to do him honour, being without any consistent 
magnanimity of character, served only to accelerate his rum, and con- 
firm the persuasion of his incapacity’ Even in the memorable year 

' Fox App 29 Dalrymplc, 107 , Mazurc, 1 396 433 

2 Several proofs of this occur in the cour&e of RI Mazurc*s work When the Dutch ambas 
sador, Van Citcrs, showed him a paper, probably forged to ctosperalc him, but purporting to 
be wntten by some catholics, wherein it was said that it would be better for the people ‘o be 
vassal*? of France than slaves of the devil, he burst out into rage " Jamais ' non, jamais 1 je 
ne ferai nen qui me puissc mettre au dessous des rois dc France et d Dspagne Vassal I vassal 
dc la France!" s dena t il avec emportement **RIonsicur! si Ic parlcment avoit voulu. s il 
\ ouloit encore, j’aurois portd, je portcrois encore la monarchic h un degrd ^ considdration qu^ellc 
n’a jamais cu sous aucunc des rois mes prddccc;»scurs, et votre dtat y trouvcroit peut 6trc sa 
propre sdeuntd Vol n 165 Sunderland said to Barillon, “ Le roi d Angleterre se repro- 
che de ne pas etre cn Europe tout ce qu il dcvoit Ctre ct souvent il sc plaint quo le roi votre 
maitre n’a pas pour Im assez dc consideration ” Id 31:5 On the other hand, Eouis was much 
mortified tlmt James made so few appheauons for his aid His hope seems to have been, that 
by meansof Freurh troops, or troops at least in his pay, he should get a footmg m England 
and this was what the other was too proud and jealous to permit Comme le roi,” he said, 
in 1687, “ ne doute pas de mon affection ct du ddsir que j ai de voir la rehgion cathohque bien 
dtablie en Angleterre, il faut croire qu il se trouve assez de force et d’autonte pour cxdcuter 
ics desseins, puisqu’il n'a pas recours h moi "» P 258 also 174 22c 320 

5 Jan.«*:5 affected the same ceremonial as the king of France, and received the latter s an>- 
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though the veil was at length torn from, his eyes on the verge of 
the precipice, and he sought in trembling the assistance he had slighted, 
his silly pride made him half unwilling to be rescued, and, when the 
FreS ambassador at the Hague, by a bold manmuvre of diplomacy 
asserted to the States that an alliance already subsisted between his 

master and the king of England, the latter Seated 

authorised declaration, and complained privately that Louis treated 
him as an inferior ^ It is probable that a more ii^enuous policy in the 
court of Whitehall, by determining the king of France to declare war 
sooner on Holland, would have prevented the expedition of the prince 

°^Hec(mtinued to receive strong assurances of attachment from men 
of rank in England , but wanted that direct invitation to enter the 
kingdom with foice, which he required both for his security and his 
justification No men who thought much about their country s interests 
or their own would be hasty in venturing on so awful an enterprise 
The punishment and ignominy of treason, the reproach of history, too 
often the sworn slave of fortune, awaited its failure Thus Halifax and 
Nottingham found their conscience or their courage unequal to the 
crisis, and drew back from the hardy conspiracy that produced the 
revolution * Nor, perhaps, would the seven eminent persons, whose 
names are subscribed to the invitation addressed on the 30th of June, 
1688, to the prince of Orange, the earls of Danby, Shrewsbury, and 
Devonshire, lord Delamere and Lumley, the bishop of London, Mr 
Henry Sidney, and admiral Russell, have committed themselves so far, 
if the recent birth of a pnnce of Wales had not made some measures 
of force absolutely necessary for the common interests of the nation 


bassador sitting and covered Louis only said, smiling, "Le roi inon Trirc cst ficr, mais il 
aime assez les pistoles do France" JIazure, i 423 A more extraordinary irut of James’s 
pnde IS mentioned by Dangeau, whom I quote from the Quarterly Review, xi\ 470 After his 
retirement to St Germain’s, he uoro violet in court mounuiig , which, by etiquette, w is con- 
fined to the kmgs of France llie courtiers were a little astomslied to see solem sunmuiitt 
though not at a loss where to worship Louis of course, had loo much magiiainmity tocATiress 
resentment But what a picture of littleness of spirit does tins exhibit ni a wretclicd pauper, 
who could only escape by the most contemptible insignificance the charge of most ungrateful 
insolence I 

* Mazure, m $0 James was so much out of humour at D’Atauxs nitcrfcrence, that he 
asked his confidants, “ifthelcmg of Franco thought he could treat hun like the cardinal of 
r urstenburg,” a creature of Louis \I V whom he had set up for the electorate of Cologne Id 
He was m short so much displeased with lus own ambassador at the Hague, Skelton, for 
uving m to this declaration of D'Avaiix, that he not only recalled, but sent him to the lower 
Burnet is therefore mistaken, p 768 , in believing that there was actually an allmncc, though 
It very natural that he should give credit to what an ambassador asserted mam itter of 
such importance In fact, a treaty was signed between James and Louis, Sept 13 , by which 
some r rench ships were to be under the former’s orders Mazure, 111 67 
.e continued to find money, though despising James and disgusted with him, probably 
vith a view to his own grmid interests He should, nevertheless, have declared mar against 
•k , “ stop to the armament But ho had discovered 

mninness had pnvatcly offered, about the end of September, to join 
Viv M against him as the only resource Ihis wretched action is first brought to light 
was ‘o ‘he king of France by an assurance that he 

war towards Holland Louis, Uioiigli he gave up Ins intention of declaring 

1 ,11 1 magiiammity and compassion towards the falling bigot 

In his schemes “IS"? the invasion, pomUiig out that the king made no progicss 

be a nartv to a Noltiiigham said he would keep the secret, hut could not 

adi^e^av and rm?, “"dertabng Id 228 Burnet, 76 (, and wrote as late as Jul> to 
would be ludEmn '1^" splendid success of the opposite conn els, it 
hazardous ’ ® ^ servilely Vy the event not to admit that they were Ucmeiidowla 



654 yustice and Necessity of tlie Rcvolntion 

and the punce of Orange ' It cannot be said without absurdity, that 
James was guilty of any offence m becoming father of this child , yet 
It was evidently that which rendered his other offences inexpiable 
He was now considerably advanced m life , and the decided resistance 
of his subjects made it improbable that he could do much essential 
injury to the established constitution during the remainder of it The 
mere certainty of all reverting to a protestant heir would be an effectual 
guarantee of the Anglican church But the birth of a son to be nursed 
in the obnoxious bigotry of Rome, the prospect of a regency under the 
queen, so deeply implicated, according to common report, m the 
schemes of this reign, made every danger appear more terrible From 
the moment that the queen’s pregnancy was announced, the catholics 
gave way to enthusiastic unrepressed exultation , and by the confidence 
with which they prophesied the birth of an heir, furnished a pretext for 
the suspicions which ^ disappointed people began to entertain (Ralph, 
gSo Mazure, ii 367) These suspicions were very general, they 
extended to the highest ranks, and are a conspicuous instance of that 
prejudice which is chiefly founded on our wishes Lord Danby, in a 
letter to William, of March 27 , insinuates his doubt of the queen’s 
pregnancy After the child’s birth, the seven subscribers to the asso- 
ciation inviting the pnnee to come over, and pledging themselves to 
join him, say that not one in a thousand believe it to be the queen’s , 
lord Devonshire separately held language to the same effect® The 
pnneess Anne talked with little restraint of her suspicions, and made 
no scruple of imparting them to her sister’ Though no one can 
hesitate at present to acknowledge that the pnnee of Wales’s legitimacy 
is out of all question, there was enough to raise a reasonable appre- 
hension in the presumptive heir, that a party not really very scrupulous, 
and through religious animosity supposed to be still less so, had been 
induced by the undoubted prospect of advantage to draw the king, who 
had been wholly their slave, into one of those frauds which bigotry 
might call pious * 

The great event however of what has been emphatically denominated 
in the language of our public acts the Glorious Revolution stands in 
need of no vulgar credulity, no mistaken prejudice, for its support It 
can only rest on the basis of a liberal theory of government, which 
looks to the public good as the great end for which positive laws and 
the constitutional order of states have been instituted It cannot be 


1 The invitation to William seems to have been in debate some time before the pnnee of 
Wales’s birth but it does not follow that it would have been despatched if the queen had 
borne a daiigl ter, nor do I think that it should have been 
5 Dalrymple, 216 228 The pnnee ivas urged in the memonal of the seven to declare the 
fraud of the queen’s pregnancy to be one of the grounds of his expedition He did this and 
It IS the only part of his declaration that is false 
’ State Trials, xu 151 Mary put some very sensible questions to her sister, which show 
her desire of reaching the truth in so important a matter They were answered m a style 
which shows that Anne did not mean to lessen her sister s suspicions Dilrymple, 305 Her 
conversation with lord Clarendon on this subject, after the depositions had been taken, is a 
proof that she had made up her mind not to be convinced Henry Earl of Clarendon’s Diary, 
77 70 State Tnals, ubi siiprii 

* M Mazure has collected all the passages in the letters of Banllon and Bonrepos to the 
court of France relative to the queen s pregnancy, 11 366 and those relatii e to the birth of 
the prince of Wales, p S47 H is to be observed that this took place more than a month 
b-fo-e the time expected. 
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Ion of J^ames II was not of this natuic Doubtless lie w^ 
not a Caligula, or a Conimoclus, or an Ezzclin, or a G ilcazzo Sforza, or 
a ChrSS 11 of Denmark, or a Charles IX of France, or one of 
those almost innumerable tyrants whom men ha\e encltircd u c 
nantonness of unlimited power No man had been deprived of his 
liberty by any illegal warrant. No man, except in the single 
\ery important instance of Magdalen College, had been despoiled 0 
his property I must also add that the government of James II will 
lose little by comparison with that of his father The judgment in 
favour of his prerogative to dispense with the test, w'as far moic 
according to received notions of law, far less injurious and uncon- 
stitutional, than that which gave a sanction to shn-money The in- 
junction to read the declaration of indulgence m churches was less 
offensive to scrupulous men than the similar command to re id the 
declaration of Sunday sports m the time of Charles I Nor w is any 
one punished for a refusal to comply with the one , while tlie prisons 
had been filled with those who had disobeyed the other Nay, what is 
more, there are much stronger presumptions of the father’s than of the 
son’s intention to lay aside parliaments, and set up an avowed des- 
potism It IS indeed amusing to observe that many, who scarcely put 
bounds to their eulogies of Charles I , have been content to abandon 
the cause of one who had no faults m liis public conduct but such as 
seemed to have come by inheritance The characters of the father and 
son were veiy closely similar , both proud of their judgment as well as 
their station, and still more obstinate in their understanding than m 
their purpose, both scrupulously conscientious in cei tarn great points 
of conduct, to the sacrifice of that power which they had prefened to 
every thing else , the one far superior m relish for the arts and for 
polite letters, the other more diligent and indefatigable in business , 
the father e>empt from those vices of a court to which the son was too 
long addicted , not so harsh perhaps or prone to severity m his temper, 
but inferior in general sincerity and adherence to his word They were 
both equally unfitted for the condition in which they were meant to 
stand--the limited kings of a w.se and fiee people, the chiefs of the 
English commonwealth 

The most plausible argument against the necessity of so violent a 
remedy for public grievances as the abjuration of allegiance to a reign- 
ing sovereign, was one that misled half the nation m that age. and is 

fhp ft ^hose whose pity for the misfortunes of 

the Iwuse of Stuart appears to predominate over every other sentiment 
<vhich the history of the revolution should excite It was alleged that 

thLThe parliament was not taken away , 

tempts to obtain promises of support from the electors 
representatives showed his intention of calhn" one that 
he wnts vvere m fact ordered before the prince of OranS^eSit on 

dm J^-esl^SSferecFtJrefe; 

conciliation with his people to a free narliaraent, though 
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he could ha\L no hope of cvadinjj any that iniglit be proposed , th a 
by reversing illegal judgments, by annulling uneonstilutional dispensa- 
tions, by reinstating those uho had been unjustly dispossessed, by 
punishing wicked advisers, above all, by passing statutes to restrain 
the e\ccsses and cut off the dangerous prerogatives of the monarchy, 
(as efficacious, or more so, than the bill of rights and other measures 
that followed the revolution,) all risk of arbitrary power, or of injury to 
the established religion, might ha\c been prevented, without a violation 
of that hereditary right which was as fundamental in the constitution 
as any of the subject’s privileges It was not necessary to enter upon 
the delicate problem of absolute non-resistance, or to deny that the 
conservation of the whole was panmoiint to all positive laws The 
question to be proved was, th it a regard to this general s ifety exacted 
the me ins employed in the revolution, and constituted that extremity 
which could alone justify such a deviation from the stindird niles of 
law and religion 

It IS evidently true that James hid made very httle progress, or 
rather experienced a signal defeat, in his endeivour to place the 
professors of his ow-n religion on a firm and honourable basis 1 here 
seems the strongest reason to believe that far from reaehing his end 
through the new p irlnment, he would have experienced those w inn 
assuilts on the administration, which generilly distinguished the house 
of commons under his fither and brother But, as he was m no want 
of money, and had not the temper to endure what he ihouglit the 
language of republican faction, we may be equally sure that a short 
and angry session would have ended with a more decided resolution 
on his side to govern in future without such impracticable counsellors 
The doctnne imputed of old to lord Strafford that, after trying tlie 
good-will of parliament in vain, a king was absolved from the legal 
maxims of government, was always at the heart of the Stuarts His 
army was numerous, according at least to English notions , he had 
already begun to fill it with popish officers and soldiers, the militia, 
though less to be depended on, was under the command of lord and 
deputy lieutenants carefully selected , above all, he would at the last 
have recourse to France , and though the experiment of bringing over 
French troops was very hazardous, it is difficult to say that he might 
not have succeeded, with all these means, in preventing or putting 
down any concerted insurrection But at lost the renewal of civil 
bloodshed and the anarchy of rebellion seemed to be the alternative ol 
slavery, if WiUiam had never earned the just title of our deliverer It 
IS still more evident that, after the invasion had taken place, and a 
general defection had exhibited the king’s inability to resist, there could 
have been no such compromise as the tones fondly expected, no legal 
and peaceable settlement in what they called a free parliament, leaving 
James in the real and recognised possession of his constitutional pre- 
rogatives Those who have grudged William III the laurels that he 
won for our service are evei prone to insinuate, that his unratural 
ambition would be content with nothing less than the crown, instead of 
returning to his country after he had conv meed the king of the error of 
his counsels, and obtained securities for the religion and hberties of 
England The hazard of the enterprise, and most hazardous it truly 
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bis magnanimous designs, have / I', ti^ poH er ^ 

"urw'°"io“Ss'’oS Lbj* l™g .h. bVmc. of'curcpcs 

“fly otte U counlry! the .hole of 'fV;“ ‘’S« 

With undeviating, undisheartcned fmniiLSs He had in vi<../ no 
p;lTct, »heo°iccnt.r<. succasion of the Spanish monarchy oon U 
bo cfairaetl by that insatiable prince, .hose remmcuitioii 
of the Pyrenees was ahead) inamtamcd to be invalid. Against lUe 
present aggressions and future schemes of this ncighljour tlic league ot 
Augsburg had just been concluded England, a free, a proicUant, a 
manlime kingdom, would, in her natur.il position, as a rival of 1 ranee, 
and deeply concerned in the independence of the Netlierl iiuls, become 
a leading member of this confederacy But the sinister .iltaclimeius 
of the house of Stuart had long diverted her from her (rue intertsis, 
and rendered her councils disgracefully and trcachtroiislv siib3trvn.nt 
to those of Louis It was tlicrcfore Uie mam object of the pnnee of 
Orange to strengthen the alliance by the vigorous co operation of this 
kmgdom, and with no other view, the emperor, and even ilic pope, 
had abetted his undertaking But tt was impossible to imagine that 
Jame^ would have come with sincenly into nuasures so repugnant to 
his predilections and mieresis What better could be tvpt-cted than a 
recurrence of that false and hollow system which had betrayed Europe 
and dishonoured England under Charles 11 , or rather, would not ttie 
sense of injury and thraldom have inspired still more deadly uersion 
to the cause of those to whom he must have asenbed lus liuniili ition ^ 
There was as httle reason to hope that he would abandon the long- 
chenshed schemes of arbitrary power, and the sacred interests of his 
own faith. We must remember that, when the adliercnts or apolo Msts 
of Ja^es II have spoken of him as an. unfortumtcly misgindtd prmcL, 
they have insinuated what neither the notorious history of those tunes 
nor the more secret information since brought to light, will m any 
de^ee confirm It was indeed a strange excuse for a king of such 
mature years, and so trained m the most diligent attention to business 
That m some particular instances he acted under the influence of lus 

mtn?f ^ unlikely , but the general temper of lus ad- 

mmistrauon, his notions of government, the object he had m vmw 

P“''sued rather m spite of much diV 
1 0-0S= and to iho 

must be wholly taken away k“lra“ |m ,f 

have been mvosfoiV forint ,tf rSSbS'"' 
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He undoubtedly intended to remain in this country, and could not 
othenvise have preserved that entire ascendancy which was necessary 
for his ultimate purposes The kmg could not have been permitted, 
\vith any common prudence, to retain the choice of his ministers, or 
the command of his army, or his negative voice in laws, or even his 
personal hberty , by which I mean, that his guards must have been 
either Dutch, or at least appointed by the pnnce and parliament 
Less than this it would have been childish to require , and this would 
not have been endured by any man even of James's spirit, or by the 
nation, when the re-action of loyalty should return, without continued 
efforts to get nd of an arrangement far more revolutionary and sub- 
versive of the established monarchy than the king's deposition 

In the revolution of 1688 there was an unusual combination of 
favourmg circumstances, and some of the most important, such as the 
lung's sudden flight, not ithin pnor calculation, which render it no 
precedent for other times and occasions in point of expediency, what- 
ever It may be m point of justice. Resistance to tyranny by overt 
rebellion incurs not only the nsks of failure, but those of national im- 
poverishment and confusion, of vindictive retahation, and such aggres- 
sions (perhaps inevitable) on private nght and hberty as render the 
name of revolution and its adherents odious Those, on the other 
hand, who call in a powerful neighbour to protect them from domestic 
oppression, may too often expect to realise the horse of the fable, and 
endure a subjection more severe, permanent, and ignominious, than 
what they shake off But the revolution effected by William III 
united the independent character of a national act with the regularity 
and the coercion of anarchy which belong to a military invasion The 
Umted Provinces were not such a foreign potentate as could put in 
jeopardy the independence of England , nor could his army have 
mamtained itself against the inchnations of the kingdom, though it 
was sufficient to repress any turbulence that would naturally attend so 
extraordinary a cnsis Nothing was done by the multitude , no new 
men, soldiers, or demagogues had their talents brought fonvard by this 
rapid and pacific revolution , it cost no blood, it violated no nght, it 
was hardly to be traced in the course of justice , the formal and extenor 
character of the monarchy remained nearly the sanre in so complete a 
regeneration of its spirit Few nations can hope to ascend up to the 
sphere of a just and honourable liberty, especially when long use has 
made the track of obedience famihar, and they have learned to move 
as It were only by the clank of the chain, with so little toil and hard- 
ship We reason too exclusively from this peculiar mstance of 16S8, 
when we hail the fearful struggles of other revolutions with a sanguine 
and confident sympathy Nor is the only error upon this side For, 
as if the inveterate and cankerous ills of a commonwealth could be 
extirpated with no loss and suffenng, we are often prone to abandon 
the popular cause m agitated nations with as much fickleness as we 
embraced it, when we find that mtemperance, irregulanty, and con- 
fusion, from which great revolutions are very seldom exempt These 
are indeed so much their usual attendants, the re-action of a self- 
deceived multitude is so probable a consequence, tie general prospect 
of success m most cases so precanous, that wise and Pood men aie 
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^ too lone, than to rush foi^vard 'too eageily. 

Yeti ^ whatever be the cost of this noble liberty, we must be content to 

^^It'iVunnS'Sary even to mention those tircumstances 
event, which are minutely known to almost all my readers They were 
all eminently favourable m tlicir effect to the regeneration of our con- 
stitution even one of temporary inconvenience, namely, tlm return of 
JamL toLondon, after his detention by the fishermen neat' Fa\i.rsham 
This, as Burnet has observed, and as is easily demonstrat^ by the 
writings of that time, gase a different colour to the state of affairs, and 
raised up a party which did not before e\ist, or at least was too dis- 
heartened to show itself*- His first desertion of the kingdom had dis- 
gusted every one, and might be construed into a voluntary cession 
But his return to assume again the government put William under tin, 
necessity of using that intimidation which awakened the mistaken 
synipathy of a. generous people* It nindc his subsequent flight| though 
certainly not w hat a man of courage enough to give his better judgment 
free play would have chosen, appear c\cusablc and defensive. It 
brought out too glaringly, 1 mean for the satisfaction of prejudiced 
minds, the undeniable fact, that the tuo houses of convention deposed 
and e\pelled their sovereign Thus the great schism of the Jacobites, 
though It must otherwise have existed, gamed its chief strength , and 
the revolution, to which at the outset a coalition of whigs and tones 
had conspired, became m its final result, m the settlement of the crown 
upon William and Mary, almost entirely the work of the former party. 

But while the position of the new government was thus rendered less 
secure, by narrowing the basis of public opinion whereon it stood, the 
liberal pnnciples of policy which the wings had espoused became in- 
comparably more powerful, and were necessarily involved m the con- 
tinuance of the revolution settlement The ministers of William III 
and of the house of Brunswic had no choice but to respect and 
countenance the doctrines of Locke, Hoadley, and Molcsworth The 
assertion of passive obedience to the crown grew obnoxious to the 
crown Itself Our new line of sovereigns scarcely ventured to hear of 
then heieditary right, and dreaded the cup of flattery that was drugged 
with poison This was the greatest change that affected our monarchy 
by the fall of the house of Stuart The laws were not so materially 
altered as the spirit and sentiments of the people Hence those who 
look only at the former, have been prone to underrate the magnitude 


‘Some short pamphlets, wntten at this juncture to excite sympathy for the kinn. and di^an- 
probation of the course pursued with respect to him, are m thi- Somcn Collection vol ut 
uiit this force put upon their sovereign first wounded the consciences of Sancroftand the other 
bishops, who had hitherto done as mueh as in their st ilion they well could to rum the 
cawc and paraljse hu arms Several modem writers have enikavourcd to throw an mtcrcst 
ttlMut James at the moment of hu fall, cither from a lurking predilection for all IcLiUmatclv 

dminform^te generous liislonan to exatc coini^ion (or 

® hl'Ji-ction to pitying James, if tins feeling is kent ^uncled 

^ ““trumcnls ofJus misfortune. It wL luglilv exnct^ent 

coiwevcd bvXeAf ^ ^ hy ijiumidauon , and for that purpose the ordc^ 

nail wL niic^ ^ 1 ho W'tU some rudeness of nuamier, to le ive White- 

forth Mulgr^^raven i accounts of the revolution tliat may bo read is to hold 
Itiose whp^ch,ived th^"’grca?ciSl2ZnlVL3KenV'^ 
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this revolution. The fundamental maxims of the constitution, both 
o^^they regard the king and the subject, may seem nearly the same, 

the disposition with which they were received and interpreted was 
witljeiy different 

^ \vas m this turn of feeling, m this change, if I may so say, of the 
Heart, far more than in any positive statutes and improvements of the 
law, that I consider the revolution to have been eminently conducive 
to our freedom and prosperity Laws and statutes as remedial, nay 
more closely limiting the pierogative than the bill of rights and act o. 
settlement, might possibly have been obtained from James himself, as 
the pnce of his continuance on the throne, or from his family, as that 
of their restoration to it But what the revolution did for us was this , 
It broke a spell that had charmed the nation It cut up by the roots 
all that theory of indefeasible nght, of paramount prerogative, which 
had put the ciown in continual opposition to the people A contention 
had now subsisted for five hundred years, but particularly dunng the 
last four reigns, against the aggressions of arbitrary power The 
sovereigns of this country had never patiently endured the control of 
parliament , nor was it natural for them to do so, while the two houses 
of parliament appeared historically, and in legal language, to derive 
their existence as well as pnvileges from the crown itself They had 
at their side the pliant laivyers, who held the prerogative to be uncon- 
trollable by statutes, a doctrine of itself destructive to any scheme of 
reconciliation and compromise between a king and his subjects , they 
had the churchmen, whose casuistry denied that the most intolerable 
tyianny could excuse resistance to a lawful government These two 
propositions could not obtaun general acceptation without rendering all 
national liberty precanous 

It has been ^ways reckoned among the most difficult problems in 
the practical science of government, to combine an hereditary monarchy 
with security of freedom, so that neither the ambition of kings shall 
undermine the people’s rights, nor the jealousy of the people overturn 
the throne England had already expeiience of both these mischiefs 
And there seemed no prospect before her, but either their alternate 
recurrence, or a final submission to absolute power, unless by one great 
effort she could put the monarchy for ever beneath the law, and reduce 
It to an integrant portion instead of the primary source and principle 
of the constitution She must reverse the favoured maxim, “A Deo 
rex, k rege lex,” and make the crown itself appear the creature of the 
law But our ancient monarchy, strong m a possession of seven cen- 
turies, and in those high and paramount prerogatives which the con- 
senting testimony of lawyers and the submission of parliaments had 
recognised, a monarchy from which the house of commons and every 
existing peer, though not perhaps the atis^ocratic order itself, denved 
Its participation m the legislature, could not be bent to the republican 
theones, which have been not very successfully attempted ip some 
modern codes of constitution It could not be held, without breaking 
up aU the foundations of our polity, that the monarchy emanated froir 
the parliament, or even from the people But by the revolution anc 
by the act of settlement, the nghts of the actual monarch, of the 
reigning family, were made to emanate from the parliament and the 
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neoDle. In technical language, m the grave and respectful thcory of 
5Sr constitution, the crown is still the fountain from which law and 
justicnpnng forth Its prerogatives arc in the main the same 
inder the ludors and the Stuarts, but the right of Uic house of 
Brunswick to exercise them can only be deduced from the convention 


The great advantage tlicrefore of the revolution, as I would explicitly 
affirm, consists m that winch was reckoned its reproach by many, and 
its misfortune by more, til'll it broke the line of succlssiod No oUkt 
remedy could have been found, according to the temiier and prejudices 
of those times, against the unceasing conspiracy of power But when 
the very tenure of power w is conditional, when the crown, as wc may 
say^ gave rccognis'inccs for its good bduivioiir, when any violent and 
concerted aggressions on public hbcrtv would hive ruined those who 
could onl> resist an inveterate faction b> the anns which liberty put in 
their hands, tlie several parts of ihe constitution were kept m cohesion 
by a tie far stronger tlian statutes, th it of a common interest in Us 
preservation 'Ihe attachment of janies to poper^, his infatuation, his 
obstinacy, his pusillanimitj, na) even the death of the duke of Glou- 
cester, the life of the pnnee of Wales, the cxtraordmar>' permanence 
and fidelity of liis party, were* all the desuned means through which 
our present grandeur and liberty, our dignity of thinking on m liters of 
government, have been perfected I hose liberal tenets, whicli at the 
era of the revolution were mamtamed but by one denomination of 
English parly, and rather perhaps on authority of not very good pre- 
cedents in our history than of sound gcner.il reasoning, became m the 
course of tlie next generation almost equally the creed of the other, 
whose long exclusion from government taught them to solicit the 
people’s favour, and by the time tint Jacobitism was extinguished, 
had passed into reeeivcd maxims of English politics None at least 
would care to call them m question within the walls of parliament, 
nor have their opponents been of much credit in the paths of literature. 
Yet, as since the extinction of the house of Stuart’s pretensions, and 
oilier events of the last half century, we have seen those exploded 
doctrines of indefeasible hereditary right revived under another name, 
and some have been willing to misrepresent the truisactions of the 
revolution and the act of settlement as if they did not absoliiteI> 
amount to a deposition of the reigning sovereign, and an election of .1 
new dynasty b> the representatives of the nation m parliament, it m ly 
be proper to state* precisely the sever.il votes, and to point out the 
impossibility of reconciling them to any gentler construction 

llie lords spiritual and tcmponl, to the number of about ninety, and 
an assembly of all who had sit in my of king Chirles's parliaments, 
wall the lord major and fifty of the common council, requested the 
prince of Orange to tike upon him the adininistr ition after the king's 
tecona night, .and to issue writs foi a convention in the usual manner^ 


peers ritmiitig London, aii.ncd by (ho 

tlut result censunn - il e w" «■ I'-iflutjietit, llioui,U it cvidciilly tended to 

the arclK n.a ‘”.'’1“^ Hie ponce's conduct Id .9 It w u . t,„cd by 

this a4dtc.s o’f'llcc II nii^ecdy ^ b, slaiiig 
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This was on the 26th of December, and the convention met on the 
22nd of January The first care was to address the pnnce to take the 
administration of affairs and disposal of the revenue into his hands, in 
order to give a kind of parliamentary sanction to the power he already 
exercised On the 28th of January the commons, after a debate in 
which the fnends of the late lang made but a faint opposition, came to 
their great vote That king James II having endeavoured to subvert 
the constitution of this kingdom, by breaking the original contract be- 
tween king and people, and by the advice of jesuits and other -wicked 
persons hav ing violated the fundamental laws, and having withdrawn 
himself out of the kingdom, has abdicated the government, and that 
the throne is thereby vacant They resolved unanimously the next 
day, that it hath been found by experience inconsistent with the safety 
and welfare of this protestant kingdom to be governed by a popish 
pnnce (Com Journs , Pari Hist) This vote was a remarkable 
tnumph of the whig party, who had contended for the exclusion bill , 
and, on account of that endeavour to establish a principle which no 
one was now found to controvert, had been subjected to all the insults 
and reproaches of the opposite faction The lords agreed with equal 
unanimity to this vote, which, though it was expressed only as an 
abstract proposition, led by a practical inference to the whole change 
that the wings had in view But upon the former resolution several 
important divisions took place Tne first question put, in order to 
save a nominal allegiance to the late lung, was, whether a iegenc> 
with the administration of regal power under the style of king James II 
during the life of the said king James, be the best and safest way to 
preserve the protestant religion and the laws of this kingdom ? This 
was supported both by those peers who really meant to exclude the 
king from the enjoyment of power, such as Nottingham, its great pro- 
moter, and by those who, like Clarendon, were anxious for his return 
upon terms of security for their religion and liberty The motion was 
lost by fifty-one to forty-nine , and this seems to have virtually decided, 
in the judgment of the house, that James had lost the throne ^ The 
lords then resolved that there was an original contract between the 
king and people, by fifty-five to forty-six , a position that seems rather 
too theoretical, yet necessary at that time, as denying the divine origin 
of monarchy, from which its absolute and indefeasible authority had 
been plausibly denved They concurred, without much debate, m the 
rest of the commons' vote , till they came to the clause that he had 
abdicated the government, for which they substituted the word “ de- 
serted.” They next omitted the final and most important clause, that 
♦he throne was thereby vacant, by a majonty of fifty-five to forty-one 
This was owing to the party of lord Danby, who asserted a devolution 
of the crown on the princess of Orange It seemed to be tacitly 
understood by both sides that the infant child was to be presumed 
spurious This at least was a necessary supposition for the tones, who 
sought in the idle rumours of the time an excuse for abandoning his 

1 Somerville and several other writers have not accurately stated the question md suppose 
the lords to liave debated whether the throne, on the hypothesis of its vacancy, should be filled 
by a kmc or a regent Such a mode of putting the question would have been qb'urd I 
o^rve that M Jlqzure has been deceived by these authorities. 
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nght As to the whigs, though they were active m 
unfortunate bo/s legitimacy, their own broad principles of cha g g 
the line of succession rendered it, in point of argument, a ^perflu 
inquiry The tones, who had made little resistance to the vote of 
abdication, when it was proposed in the commons, recovering courage 
by this difference between the two houses , and perhaps by observmg 
the king’s party to be stronger out of doors than it had appeared to oe, 
were able to muster 151 voices against 282 in favour of agreeing with 
the lords in leaving out the clause about the vacancy of the throne 1 
There was still, however, a far greater preponderance of the wings in 
one part of the convention, than of the tones in the other In the 
famous conference that ensued between committees of the two houses 
upon these amendments, it was never pretended that the word abdi- 
cation ” was used in its ordinary sense, for a voluntary resignation of 
the crown The commons did not practise so pitiful a subterfuge 
Nor could the lords exphcitly maintain, whatever might be the wishes 
of their managers, that the king was not expelled and excluded as 
much by their own word “ desertion” as by that which the lower house 
had employed Their own previous vote against a regency was deci- 
sive upon this point® But as abdication was a gentler term than for- 
feiture, so desertion appeared a still softer method of expressing the 
same idea Their chief objection, however, to the former uord was 
that It led, or might seem to lead to the vacancy of the throne, against 
which their principal arguments were directed. They contended that 
m our government there could be no interval or vacancy, the heir’s 
nght being complete by a demise of the crown , so that it would at 
once render the monarchy elective, if any other person were designated, 
to the succession The commons did not deny that the present case 
was one of election, though they refused to allow that the monarchy 
was thus rendered perpetually elective They asked, supposing a right 
to descend upon the next heir, who was that heir to inherit it , and 
gained one of their chief advantages by the difficulty of evading this 
question It was indeed evident, that, if the lords should carry their 
amendments, an inquiry into the legitimacy of the prince of Wales 
could by no means be dispensed with Unless that could be disproved 
more satisfactorily than they had reason to hope, they must come back 
to the inconveniences of a regency, with the prospect of bequeathing 
interminable confusion to their posterity For, if the descendants of 
lames should continue m the Roman catholic religion, the nation 
nnght be placed in the ridiculous situation of acknowledging a dynasty 
of exiled kings, whose lawful prerogative would be withheld by another 
lace of Protestant regents It was indeed strange to apply the pro- 
visions substitution of a regent in cases of infancy or imbecility of 
mind to a prince of mature age, and full capacity foi the exercise of 
Upon the kin^s return to England, this delegated authonty 
and supported by votes of parliament as violent 

and, incompatible with the regular constitution as his deprivation of 

law ofgen«S*^Ionl. who hilf tl^side were old sir Thomas Chrges, brother in- 
and James, and Mr Fmdh^Mothci^of 

v.faaric3, but was removed m the late rL^n^ NotUngham, who had been solicitor general to 

* J^-»caUed<‘thelatekmB».na^?esoW.o„ofthelordsonreb a 
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the royal title, but far less secure for the subject, whom the statute of 
lenry VII would shelter in paying obedience to a king de facto, 
w lie the fate of sir Henry Vane was an awful proof that no other 
nai le could give countenance to usurpation. A great part of the 
lation not thirty years before had been compelled by acts of parha- 
rnent (13 Car II c 1 , 17 Cai II c 11 ) to declare upon oath their ab- 
hoirence of that traitorous position, that arms might be taken up by 
the king’s authority against his person or those commissioned by him, 
ihrough the influence of those veiy tones or loyalists who had now 
lecourse to the identical distinction between the king’s natural and 
pol tical capacity, for which the presbyterians had incurred so many 
re roaches 

In this conference, however, if the whigs had every advantage on 
the solid grounds of expediency, or rather political necessity, the tones 
weie as much superior in the mere argument, either as it regarded the 
common sense of words, or the principles of our constitutional law 
Even should we admit that an hereditary king is competent to abdicate 
the throne in the name of all his postenty, this could only be intended 
of a voluntary and formal cession, not such a constructive abandon- 
ment of his right by misconduct as the commons had imagined The 
word “ forfeiture ” might better have answered this purpose , but it had 
seemed too great a violence on pnnciples which it was more convenient 
to undermine than to assault Nor would even forfeiture bear out by 
analogy the exclusion of an heir, whose nght was not liable to be set 
aside at the ancestor’s pleasure It was only by recurnng to a kind of 
paramount, and what I may call hyper-constitutional law, a mixture ol 
force and regard to the national good, which is the best sanction of 
what is done in revolutions, that the vote of the Commons could be 
defended. They proceeded not by the stated rules of the English 
government, but the general rights of mankind. They looked not so 
much to Magna Chaita, as the original compact of society, and rejected 
Coke and Hale for Hooker and Grotius 
The house of lords, after this struggle against pnnciples undoubtedly 
very novel in the discussions of parliament, gave way to the strength 
of circumstance and the steadiness of the commons They resolved 
not to insist on their amendments to the onginal vote , and followed 
this up by a lesolution, that the prince and princess of Orange shall 
be declared king and queen of England, and all the dominions there- 
unto belonging ’ But the commons with a noble patriotism delayed 
to concur in this hasty settlement of the ciown, till they should have 
completed the declaration of those fundamental nghts and liberties for 
the sake of which alojie they had gone forward ivith this great revo- 
lution “ That declaration, being at once an exposition of the mis- 

^ This was earned by sixty hvo to forty seven, according to lord Clarendon several of the 
ones going oter, and others who had been hitherto absent coming down to vote Forty peer« 
orotested , including twelve bishops, out ofseventeen present Trelawney , who had voted against 
the regency, was one of them but not Compton, Lloyd of St Asaph, CrOiive, Sprat, or Hall 
die three former, I believe, being m the majority Lloyd had been absent when the vote passed 
igamst a regency, out of unwillingness to disagree with the majority of hts brethren but he 
was entirely of Burnet s mmd The v otes ot the bishops are not accurately stated in most boohs 
which has induced me to mention them here Lords’ Journals, Feb 6 
’ Xt had been resolved, Jan. sg., that before the committee proceed to till the throne now 
a'-ant, they will proceed to secure our rehgion, laws, and hberties 
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government ^^hmh had compelled -them to detluone the late 
of the conditions upon which they ckclcd his ^ 

poritcdin the final resolution to which both houses came on the 3 
of Februar>^ e^tendln)^ the limitation of the croN\n as ^ the state 

o[ affairs required “ That William and ffCce and 

Orange, be, and be declared king and queen of England, Enince, anrt 

Ireland, and the dominions thereunto belonging, to hold the " 
dignity of the said kingdoms and doimnions to them, the said prmco 
and princess, during their lives, and the life of the nnd 

and that the sole and full e\crcise of the regal power be onl> in, ana 
executed by, the said prince of Orange, m the names of the said prince 
and princess, during their joint lives , and after their dece ise the said 
crown and royal dignity of the siid kingdoms and dominions to be to 
the heirs of the bod) of the said pnneess, for default of such ibsuc, to 
the pnneess Anne of Denmark, and the hens of her body , and lor 
default of such issue, to the heirs of the body of the said \\ ilham 
prince of Orange ” 

Thus, to sum up the account of this extraordinary change m our 
established monarchy, the convention pronounced, under the slight 
disguise of a word unusual in the language of English law, that the 
actual sovereign had forfeited his right to tlie nation's allegiance It 
swept away by the same vote the reversion of his posterity and of those 
who could claim die inheritance of the crown It declared that, during 
an interval of nearly two months, there was no king of England , the 
monarchy lying, as it were, m abeyance from the 23rd of December to 
the 13th of February' It bestowed the crow n on William, jointly with 
his wife indeed, but so that her participation of the sovereignty should 
be only in name ' It postponed the succession of the princess Anne 
during his life. Lastly, it made no provision for any future devolution 
of the crown in failure of issue from those to whom it was thus limited, 
leaving that to the wisdom of futuie parliaments Yet only eight years 
before, nay much less, a large p irt of the nation had loudly proclaimed 
the incompetency of a full parliament, with i lawful king at its head, 
to alter tlie lineal couise of succession No whig had then openly 
professed the doctnne, that not only a king, but an entire royal family, 
might be set aside for public convenience The notion of an original 
contract was denounced as a republican chimera Tiie deposing ol 

* See Uurncts reiiiarkible cuuverialiQii wiili Iluilun-k, wlictem l!ic former \\annly oppo'icA 
the setlluncnt of the crown on tlie pnnee of Oruiijc iloiie, li ifnlifue lud mi ( tiled Hut 
nothing in it is more remyri.ablc lh.in that the biibop does not nereeive that ilii wjj tirlually 
Bone for It would be ddficnlt to prove that Mary s io> dt> dillgred at all from tlulofaniiecn 
Di”i'"e except m liaviiig her name in Uic style She was ex lelly m die s.ime predicament as 
rhilip had been d^uriiig bis 111 irriige with Mary I ller idmirablc temper m ide her iciuucscc 
ui Ibis excision from power, which the sterner cliarieter of her hush iiid dem inded and wilh 
r«pect to the conduct of the convention, it must be ob erved that the nation owed her no par" 
‘ hater elaiiiilli in her sister lo fill a throne bv election, 

and '‘?“r"ni }" ^nreowliat wasdone 

not hUi°tn precedent of Philip, as to winch Pentmeh said, lie fancied the prince would 

Draciicable Z®'' J divided sovcrci(,nty -was a monstrous iiid im 

D^vc^d iw .miwft 'he submissive disposition of tlie uucen might luve 

S, » I, to hate had a piiazled view of tJus for ho s tys after 

but those \v\\n ^ double bottomed moinrchy wbcrc there were luo joint so\crcif,ns 

or of rdesu-^Ted P'"«:>pl®s bad no apurehens.ons 3 f divided eoim- 

temper Snd ^Tt T"' “ = convention 1 . id not trusted lo the m.ecn’s 
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kings was branded as the worst birth of popery and fanaticism If 
other revolutions have been more extensive in their effect on the 
estabhshed government, few perhaps have displa>ed a more rapid 
transition of public opinion For it cannot, I think, be reasonably 
doubted that the majonty of the nation went along with the vote of 
their representatives Such was the termination of that contest, which 
the house of Stuart had obstinately maintained against the liberties, 
and of late, against the religion of England , or rather, of that far more 
ancient controversy between the crown and the people which had 
never been wholly at rest since the reign of John Dunng this long 
penod, the balance, except m a few irregular intervals, had been swa} ed 
in favour of the crown, and though the government of England was 
always a monarchy limited by law, though it always, or at least since 
the admission of the commons into the legislature, partook of the three 
simple forms, > et the character of a monarchy was evidently prevalent 
over the other parts of the constitution But, since the revolution of 
1688, and particularly from thence to the death of George II , it seems 
equally just to saj', that the predominating character has been aristo- 
cratici, the prerogative being m some respects too limited, and in 
others too little capable of effectual exercise, to counterbalance the 
hereditary peerage, and that class of great temtonal propnetors, who, 
m a politick division, are to be reckoned among the proper anstocracy 
of the kmgdom This how ever, will be more fully explained in the 
succeeding chapters, which are to terminate the present work. 


CHAPTER XV 
ON IHE REIGN OF WILLIAM III 

Declaration of Rights — Bill of Rights — Military' Force without Con- 
sent dedal ed Illegal — Discontent with the new Government — Its 
Causes — Incompatibility of the Revolution with received Ptinciples — 
Character and Eriois of William — fealousy of the Whigs — Bill of 
Indemnity — Bill for restoring Corporations — Settlement of the Re- 
venue — Appi opriatio-n of Supplies — Dissatisfaction of the King— No 
Republican Party in Existence — William employs Tories in Ministry 
— Intrigues with the late King — Schemes for his Restoration — At- 
tainder of Sir John Fenwick — III Success of the War — Its Expenses 
— Treaty of Ryswick — Jealousy of the Commons — Army reduced — 
Irish Eorfeitmes resumed — Parliamenta/y Inquiries — Treaties of 
Partition — Improvements in Constitution under William— Bill foi 
Triennial Parliaments — Law of Treason — Statute of Edward III 
— Its constructive Interpretation — Statute of William III — Liberty 
of the Press — Law of Libel — Religious Toleration — Attempt at Com- 
prehension — Schism of the Non jurors — Laws against Roman Catho- 
lics — Act of Settlement — Limitations of Prerogative contained in it 
— Pi ivy Council superseded by a Cabinet — Exclusion of Placemen 
and Pensioners fom Parliament — Independence cf Judges — Oath of 
Abjuration — pp 676-738 

The Revoludon is not to be considered as a mere effort of the nation 
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on a oressms emergency to rescue itself from the violence of a parti- 
cular monarch , much less as grounded upon the danger of the Anglican 
church, Its emoluments, and dignities, from the bigotry of a hostile 
religion It was rather the triumph of those priiicipfes which, in the 
laneuacrc of the picscnt day, are denominated liberal or constitutional, 
over those of absolute monarchy, or of monarchy not cflectually con- 
trolled by stated boundaries It was the termination of a contest be- 
tween the regal power and that of parliament, which could not have 
been brought to so favourable an issue by any other means But, w-liile 
the chief renovation in the spirit of our government was likely to spring 
fiom breaking the line of succession, while no positive enactments 
would have sufficed to give security to ficcclom with the legitim itc 
race of Stuart on the throne, it would have been most culpable, and 
even preposterous, to permit this occasion to pass by, without asserting 
and defining those rights and liberties which the vciy indeterminate 
nature of the king’s prerogative at common law, as well is the un- 
equivocal evlension it had lately received, must continually plarc in 
jeopardy i he house of lords indeed, as 1 have observed m the* last 
chapter, would have conferred the crown on William and Mary, leav- 
ing the redress of grievances to future arringciiicnt, and some eminent 
lawyers m the commons, Maynard and Polle\fcn, seem to have had 
apprehensions of keeping the nation too long in a state of anarchy 
(Pari Hist v 54.) But the great majority of the commons wisely 
resolved to go at once to the root of the nation's grievances, and show 
their new sovereign that he was raised to the throne for the sake of 
those liberties, by violating which his predecessor had forfeited it. 

The declaration of rights presented to the pi nice ot Orange by the 
marquis of Halifax, as speaker of the lords, m the presence of both 
houses, on the 1 8th of I ebruary, consists of three parts, a recital of 
the illegal and arbitrary' acts committed by the late king, and of their 
consequent vote of abdication , a declaration, nearly following^ the 
words of the fonner part, that such eiiumei itcd acts aie iHcgd, and a 
resolution, that the throne shall be Idled bv the priiiee and pimcess of 
Orange, according to the limitations mentioned in the last chapter. 
Thus the declaration of rights was indissolubly connected with the 
revolution settlement, as its motive and its condition. 

The lords and commons m this instiument dcelarc That the pre 
tended powei of suspending laws, .and the execution of laws, by regal 
authority without consent of parliament, is illLg.d, That the pietcnded 
power of dispensing with laws by regal authority, as it hath been 
assumed and exercised of late, is illegal. That the commission for 
creating the late court of commissioners for ecclesiastical causes, and 
all other commissions and courts of the like natuie, arc illegal and 
pernicious. That levying of money for or to the use of the crown bv 
pretence of prciogative without gr.ant of parliament, for longer time or 
m any other manner than the ^ame is or shall be granted^ is illc-al 
That ,t is the right of the subjects to petition the king, and that all 
mi?r ''' petitions are illegal. That the 

SaTe unIor?r"n "" ^mnding army within the kingdom in tunc of 
peace, unless It be with consent of parliament, is illc-'al fh it the 
subjects winch are protestants may have anus for them defenef suit 
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able to their condition, and as allowed by law, That elections of 
members of parliament ought to be free, That the freedom of speech 
or debates, or proceedings in parliament, ought not to be impeached 
or questioned m ary court 01 place out of parliament , That excessue 
bail ought not to be reqmied, noi excessive fines imposed, noi cruel 
and unusual punislunents inflicted , That juries ought to be duly im- 
pannelled and leturned, and that jurois which pass upon men m trials 
of high treason ought to be freeholders , liiat all giants and promises 
of fines and foifeituies of paiticular peisons, before conviction, are 
illegal and void , And that, for redress of all grievances, and for the 
amending, stiengthening, and pitservmg of the laws, parliaments 
ought to lie held frequently (Pari Hist v 108 ) 

This declaiation was, some months afterwards, confirmed by a 
regular act of the legislature in the bill of rights, which establishes at 
the same time the limitation of the crowm according to the vote of both 
houses, and adds the important provision , That all persons who shall 
hold communion with the church of Rome, 01 shall marry a papist, 
shall be excluded, and for ever incapable to possess, inherit, 01 enjoy 
the crown and government of this realm, and m all such cases, the 
people of these realms shall be absohed from their allegiance, and the 
crown shall descend to the next heir This waas as near an approach 
to a generalisation of the principle of resistance as could be admitted 
with any secuiity for public order 

The bill of lights contained only one clause extending rather beyond 
the propositions laid down m the declaration This relates to the 
dispensing power, which the lords had been unwiUing absolutely to 
condemn They softened the general assertion of its illegality sent up 
fiom the other house, by inserting the words “as it has been exercised 
of late.” (Journ ii 12 Feb 1688-9) In the bill of 1 ights therefore a 
clause was introduced, that no dispensation by non obstante to any 
statute should be allowed, except in such cases as should be specially 
provided for by a bill to be passed during the present session This 
reservation went to satisfy the scniplcs of the lords, who did not agree 
without difficulty to the complete abolition of a prerogative, so long 
recognised, and in many cases so convenient. (Pari Hist 345 ) But 
the palpable danger of permitting it to exist in its indefinite state, 
subject to the interpretation of time-serving judges, prevailed with the 
commons over tins consideration of conveniency , and though m the 
next parliament the judges were ordered by the house of lords to draw 
a bill for the king’s dispensing in such cases wherein they should find 
it necessary, and for abrogating such laws as had been usually dis- 
pensed with and were become useless, the subject seems to have 
received no further attention (Lords’ Journ 22nd Nov 1689 ) 

Except in this article of the dispensing prerogative, we cannot say', 
on compaiing the bill of rights with what is proved to be the law by 
statutes, or generally esteemed to be such on the authority of our best 
writers, that it took away any legal power of the crown, or enlarged 
the limits of popular and parliamentary privilege The most question- 
able proposition, though at the same time one of the most important, 
was that which asserts the illegality of a standing army in time of 
peace unless with consent of parliament It seems difficult to perceive 
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ovS the m’llit^, without giving any definition 

the crown This had never been espressly maintained by Charles 11. 
narhaments though the general repugnance of the nation to what was 
SSy an innovation might have provoked a body of men, svho did 
not alaays measure their words, to declare its illegality It was how- 
ever at least unconstitutional, by which, as distinguished from illegal, 

I mean a novelty of much importance, tending to endanger the esta- 
blished laws And it is manifest that the king could never inflict 
penalties by martial law, or generally by any other course, on his 
troops nor quarter them on the inhabitants, nor cause them to interfere 
with the a\il authorities , so that, even if the proposition so absolutely 
expressed may be somewhat too wide, it still should be considered as 
virtually correct' But its distinct assertion m the bill of rights put a 
more essential restraint on the monarchy, and rendered it m effect for 
ever impossible to employ any direct force or intimidation against the 
established laws and liberties of the people 

1 The giwrtl'i reuined out of ihc. old army di. banded at tbo ting’s rclum kii?c been already 
menuoned to have amounted to about 5000 men, though some a.-vS«t their number at first to 
ha/c b«n considerably less No objection seems to have been made at the lime to the con- 
tinuance of tltesc regiments But in 1667, on the insult oficred to the coasts by the Dutch 
fleet, a great panic arising, 12,000 fresh troops were hastily levied ihe commons, on July 
25,, came to an unanimous resolution, that his majesty be humbly desired by such members as 
are h 3 pnvy council, that when a peace is concluded, the new raised forces be dusbanded 
The king four days after, in a speech to Loth liouscs, said, “he wondered what one thing ho 
ima smcc his coming into England, to persuade any sober person that he did intend 
to govern by a standing army he 'uud he was more an Englishman than to do so He 
desired for as much as concerned him, to preserve the Jaws," Pari Hist iv 363 Next 
soiSion the two houses thanked him for having dusbanded the late raised forces Id 369 But 
in 1673, during the second Dutch tear, a considerable force having been levied, the house of 
commons, after a warm debate, resolved, Nov 3 , that a standing army was a grievance Id 
dcuf. And on Feb following, that the continuing of an/ standing forces in tins nation, other 
than the mihtia, is 3 oteat gncvanco and vexation to the people and that thu house do hum- 
bl y peiiuon his majesw to cau'e immcduicly to be disbanded that part of them tliat t ere 
r ti_ed since Jan 1 Id fCj This was done not long afterwards but eariy tn tCj8, oa 

the pretext of entering into a rar with France, he suddenly raised an arm) of 20,000 men or 
more lecordingtosomeaccounu, wnich gave so much alarm to the parliament, that they would 
only vote supplies on condition that these troops should be immediately disbanded Id oSg 
ibc king however employed the money without dom^ so , and maintained in the next se>,ion, 
tiiat It had been necessary to keep them on foot , intimating at the same time that lie was now 
ivillmg to comply, if (he houae thought it expedient to disband the troops , which they accord- 
mgly voted with unanimity to be necessary for the safety of his niajest/s person and preserva- 
tion of the peace of the govenirncnt, Nov 25 Id (049 James shoived in his speech to par- 
Inmcnt, Nov g i6Sg, that he intended to keep on foot a standing army Id rgjj But 
thou,„n that house of commons was very differently c/.mposed from those m liis brother’s 
reign, and voted as large a supply as the king required, they resolved that a bill be brought m 
Xo render the mmtiT more useful an oblique anil inmd hint of their dLVapprobauon of a resuleii 
lorc^, against which members had spoken ^ 

not find that any one, even m dclmtu, goes the length of denying that the kmc mi ht 

and of the isle of Solly, 

nf the castle, thatifany soldier rcfu;ed^to"rend.;^l«.d,^n"^r,t 
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A revolution so thoroughly remedial, and accomplished with so little 
cost of private suffering, so little of angry punishment or oppression of 
the vanquished, ought to have been hailed with unbounded thankful- 
ness and satisfaction The nation’s deliverer and chosen sovereign, in 
Inmself the most magnanimous and heroic character of that age, might 
have expected no return but admiration and gratitude Yet this was 
very far from being the case In no pei lod of time under the Stuarts 
were public discontent and opposition of parliament more prominent 
than in the reign of William III , and that high souled prince enjoyed 
far less of his subjects’ affection than Charles II No part of our 
history perhaps is read upon the whole with less satisfaction than these 
thirteen years, dunng which he sat upon his elective throne It will be 
sufficient for me to sketch generally the leading causes, and the errors 
both of the prince and people, which hindered the blessings of the 
revolution from being duly appieciatcd by its contemporaries 

The votes of the two houses, that James had abdicated, or in plainer 
words forfeited, his royal authority, that the ciown was vacant, that 
one out of the regular line of succession should be raised to it, were so 
untenable by any known law, so repugnant to the principles of the 
established churcli, that a nation accustomed to think upon matters of 
government only as lawyers and churchmen dictated, could not easily 
reconcile them to its preconceived notions of duty The first burst of 
resentment against the late king was mitigated by his fall, compassion, 
and even confidence, began to take place of it , his adherents — some 
denying or extenuating the faults of liis administration, others more 
artfully representing them as capable of redress by legal measures — 
having recovered from their consternation, took advantage of the 
necessary delay before the meeting of the convention, and of the time 
consumed in its debates, to publish pamphlets and circulate rumours 
in his behalf ‘ Thus at the moment when William and Mary were 
proclaimed (though it is highly probable that a majority of the kingdom 
sustained the bold votes of its representatives), there was yet a veiy 
powerful minoi ity who believed the constitution to be most violently 
shaken, if not irretrievabb destroyed, and the rightful sovereign to have 
been excluded by usurpation The clergy weie moved by pride and 
shame, by the just appiehension that their influence over the people 

o> impr^omnant 'oi a reasonable time which he had therefore done The pHmtifF demurred 
and had judgment ui his favour By demurring he put it to the court to determine whether 
this pleaj which is obviously fabricated m order to cover the want of any general right to main<* 
tain discipline m this manner, were valid m point of law wluch they deaded, as it appears, 
m the negative 

In the next reign, however, an attempt was made to punish deserters capitally not by a 
court martial, but on the authority of an ancient act of parliament Chief justice Herbert is 
said to have resigned his place m the kings bench rather than come into this Wnght sue 
cceded him ana two deserters, having been convicted, v\ ere executed in London Ralph, 
961 I cannot discover that there was anything illegal m the proceeding and therefore 
question a little Herberts motive See 3 Inst 96 

* See several in the Somers Tracts, vol \ One of these, a Letter to a Member of the Con 
vention by Dr Sherlock is very ably written, and puts all the consequences of a change of 
government, as to popular dissatisfaction, &c much as they turned out, though of course 
failing to show that a treaty with the king wouM be less open to objection Sherlock declined 
for a time to take the oathsj but complj mg at erwards, and writing m vindication, or at least 
excuse of the revolution, incurred the hostility of the Jacobites, and impaired his own repul i 
tion by so interested a want of consistency for he had been the most eminent champion of 
passive obedience Even the distinction he found out of the lawfulness of allegiance to a king 
de fhcto,was contrary to his former doctnne 
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a^e rdo°cL,?es 

b/fmpoJed ’’TndXy tad no31c“^^ 

of iSrhS VsMguished" ihose the more honotirable course o' 
refusing the^new oaths , and thus began the schism of . 

more mischievous in its commencement than its continuance, and not 
TdaSerous to the governm HI and George 1 as the 

false submission of less sincere' men 1 ^ , r . 

It seems undeniable that the strength of this Jacobite faction sprung 
from the want of apparent necessity for the change of government 
E\tieme oppression produces an impetuous tide of resistance, which 
beais away the reasonings of the casuists But the encioachments ot 
James II , being rather felt in prospect than much actuar injury, lelt 
men in a calmer temper, and disposed to weigh somewhat nicely the 
nature of the proposed remedy The revolution was, or at least seemed 
to be, a case of political expediency, and expediency is always a 
matter of uncertain aigument In many respects it was far better 
conducted, more peaceably, more moderately, with less passion and 
severity towards the guilty, with less mixture of democratic turbulence, 
with less innovation on the regular laws, than if it had been that 
extreme case of necessity which some are apt to require. But it was 

1 The necessity of excluding men so consaentious, and several of whom had very recently 
sustamed so conspicuously the brunt of the battle against Icing James, was very painful , and 
motives ofpohey, asivell as generosity, were not wanting in favour of some indulgence towards 
them On the other hand, it was dangerous to admit such a reflection on the new settlement, 
as would be cast by its enemies, if the clergy, especially the bishops, should be excused from 
the oath of allegiance The house of lords made an amendment m the actrcqiiinn„ this oath, 
dispensmg with it in the case of ecclesiastical persons, unless they should be called upon by 
the pnvy council This, it was thought, would furnish a secunty for ihcir peaceable demean 
our, without shocking the people and occasioning a dangerous schism Eut the commons 
resolutely opposed tins amendment, as an unfair distinction, and derogatory to the king’s title 
Pari Hist 2 i 8 Lard's Journ 17 Annl, 1689 The clergy, howevet, had six months more 
time allowed them, in order to take the oath, than the possessors of lay ofiices 

Uoth the svhole, I think the reasons for deprivation greatly preponderated Public prayers 
for the king by name form part of our liturgy, and it was surely impossible to dispcii e with 
^e clergy s reading tliem, which was as obnoxious as the oath of allegiance Thus the bene 
iKed priest rnustha\c been excluded aiiditwis Inrdly required to make an exception for 
tne sake of a few bishops^ even if di 0 icultics of the simc Kind would not Iiavc occurred in the 
exercise of their junsdictiou, which hangs upon, and has a perpetual reference to tl\c supre 
>iacy of the crown 

I he king was empowered to reserve a third part of the value of their benefices to any iweUe 
of the recusant clergy I W & I\I c 8 s i6 But tins could only be done at the expense of 
behaviour of the non jurors, who strained every nerve in favour of 
thnimh raV".?’ rccomnicnd them to tlie government Uhc dcpnvcd bishops, 

mough many of them through their Htc behaviour were deservedly c-steemed, cannot be 
‘ cm'i'ciit characters of our church for learmiig or capacity Sancroft, the 
most distingmslicd of them, had not made any remarkable figure and none of the rest had 

^ filled their places were incor^p“rabIy superior 

the wcVSffcct’cd^3:®nr I considerable men but,^upon the whole, 

contained bv far not only at the revolution but for fifty years aftctaviids, 

unfavourable to the members Yet the effect of this expulsion was liiglily 

schoZrd vnu^ edbvLX"^ influence of a lalicudinamX 

lemct u! ^ 0 ‘he laitv under 'Willnin to coun 
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obtained on this account with less unanimity and heartfelt concurrence 
of the entire nation 

The demeanour of William, alwa>s cold and sometimes harsh, his 
foreign ongin (a soit of crime in English eyes) and foreign favourites, 
the natural and almost laudable prejudice against one who had risen 
by the misfortunes of a very near relation, conspired with a desire of 
power not very judiciously displayed by him, to keep alive this dis- 
aflection , and the opposite party, regardless of all the decencies of 
political lying, took care to aggravate it by the vilest calumnies against 
one, who, though not exempt from errors, must be accounted the 
greatest man of his own age 1 1 is certain that his government was in 
very considerable danger for thiee or four years after the icnolution, 
and even to the peace of Ryswick. The change appeared so mai vellous, 
and contiary to the bent of men’s expectation, that it could not be per- 
manent. Hence he was surrounded by the timid and the treacherous, 
by those who meant to have merits to plead after a restoration, and 
those who meant at least to be secuie A new and revolutionary 
government is seldom fairly dealt with Mankind, accustomed to 
forgive almost every thing in favour of legitimate prescriptive power, 
exact an ideal faultlessness from that which claims allegiance on the 
score of its utility The personal failings of its rulers, the negligences 
of their administration, even the inevitable privations and difficulties 
which the nature of human affairs or the misconduct of their predeces- 
sors create, aie imputed to them with invidious minuteness Those 
who deem their own ment unrewarded, become always a numerous 
and implacable class of adversaries , those whose schemes of public 
improvement have not been followed, think nothing gamed by the 
change, and return to a restless censoriousness in which they had been 
accustwmed to place delight With all these it was natural that William 
should have to contend , but we cannot in justice impute all the un- 
populanty of his administration to the disaffection of one party, or the 
fickleness and ingratitude of another It arose in no slight degree from 
errors of his own 

The king had been raised to the throne by the vigour and zeal of the 
whigs , but the opposite party were so nearly upon an equality m both 
houses that it would have been difficult to frame his government on an 
exclusive basis It would also have been highly impolitic, and, with 
respect to some few persons, ungrateful, to put a slight upon those who 
had an undeniable majoiity m the most powerful classes William 
acted, therefore, on a wise and liberal principle in bestowing offices of 
trust on lord Danby, so mentorious in the revolution, and on lord 
Nottingham, whose probity was unimpeached , while he gave the 
whigs, as was due, a decided prepondeiance in his council Many of 
them, however, with that indiscriminating acrimony which belongs to 
all factions, could not endure the elevation of men who had complied 
with the court too long, and seemed by their tardy opposition (Burnet 
Ralph, 174. 179) to be rather the patiiots of the church than of civil 
liberty They remembered that Danby had been impeached as a 
corrupt and dangerous minister , that Halifax had been involved, at 
least by holding a confidential office at the time, in the last and worst 
part of Charles's reign They saw Godolphm, who had concui-red in 
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the commitment of the bishops, and eveiy other measure of late 
kii% S m the treasury, Ld, though they could not reproach ^ 
Noumcfham with any misconduct, wcie shocked that Ins conspicuous 
ouposUion to the new settlement should be rewaided with the post of 
secrctaiy of state The mismanagement of affaiis in Ireland during 
1689, which was veiy glaring, furnished specious grounds for suspicion 
that the king was betiayed ' It is probable that he was so, though not 
at that time by the chiefs of his ministiy Tins was the beginning of 
that dissatisfaction with the government of William, on the pait of 
those who had the most ^eal for his throne, which eventually tecame 
far more harassing than the conspiracies of his real enemies Halifa\ 
gave way to the piejudices of the commons, and letired from powei 
These prejudices were no doubt unjust, as they respected a man so 
sound in principle, though not unifoim in conduct, and who had with- 
stood the arbitraiy maxims of Charles and James m that cabinet, of 
which he unfoitunately continued too long a member But his fall is a 
warning to English statesmen, that they will be deemed responsible to 
their country foi measuics which they countenance by lemaining in 
office, though they may resist them in council 
The same honest waimth winch impelled the wings to murmur at 
the employment of men sullied by then compliance with the couit 
made them unwilling to concur in the king’s desire of a total amnesty 
They retained the bill of indemnity m the commons , and excepting 
some by name, and many more by general clauses, gave their adveisa- 
ries a pretext foi alaimmg all those whose conduct had not been nre- 
proachable Clemency is indeed for the most part the wisest, as well 
as the most generous policy, yet it might seem dangerous to pass over 
with unliunted foigiveness that servile obedience to arbitrary jjower, 
especially in the judges, which, as it springs from a base motive, is best 
controlled by the fear of punislimenL But some of the late king’s 
instruments had fled with him, others were lost and ruined , it was 
better to follow the precedent set at the restoiation, than to give them 
a chance of regaining public sympathy by a prosecution out of the 
regular course of law-* In one instance, the expulsion of sir Robert 
Sawyer from the house, the majority displayed a just resentment against 
one of the most devoted adherents of the prerogative, so long as civil 
liberty alone was in dangei Sawyer had been latterly very conspicu- 
ous in defence of the church , and it was expedient to let the nation 
see that the days of Charles II were not entirely forgotten ^ Nothing 

debates are full of complunts as to the misimingeracnt of all things m 
Ireland These might be thought hasty or factious but marshal Schomberg^ etters to the 

, Dalrymple, Anp a6, &c William's resolution to take 
Urn 'V’^i but England Our own constvution w as 

‘ Stuart grow pale for ever on that illustrious day 

Ji,. vlA j Pusdlanimitj which Iiad cost him his English crown Yet 

tL whms' 'P transcript fromAnchitLl Gi^y 

by rvmdmt?ve and’'' certainly too much actuatc^d 

'tbo ^ consumed too much time on this necessary bill 

refuSof ™wm of expulsion, was Ins 

Ar^tronir sXreriW o u J H'stsiC It wa^ notorious that 

S y a legal murder , and an attorney general m such a case could not be 
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was concluded as to the indemnity m this parliament, but m the next, 
William took the matter into his own hands by sending down an act of 
giace 

I scarcely venture, at this distance from the scene, to pronounce n 
opinion as to the clause iiitioduced by the wings into a bill foi restor- 
ing coiporUions, which excluded foi the space of seven years all ho 
had acted or even concuircd m surrendering charters for municipal 
offices of tiust Ihis was no doubt intended to maintain their own 
superiority by keeping the chuich or tory faction out of corporations 
It evidently was not calculated to assu ige the prevailing animosities 
But on the other hand, the cowardly submissiveness of the others to 
the quo wan autos seemed at least to deserve this censuie, and the 
measure could by no means be put on a level m point of iigour with 
the corporation act of Charles II As the dissenters, unquestioned 
fi lends of the revolution, had been universally excluded by that statute, 
and the tones had lately been strong enough to prevent their re-admis- 
sion, It was not unl'air for the opposite party, or rather for the govern- 
ment, to provide some security igainst men, who, m spite of then oaths 
of allegiance, weie not likely to have thoroughly abjured their fonner 
principles This clause, which modem histonans geneially condemn 
as oppressive, had the strong support of Mr Somers, then solicitor- 
general It was, however, lost through the court’s conjunction with 
the tones m the lower house, and the bill itself fell to the ground m the 
upper, so that those who had come into corporations by very ill means 
retained their power, to the great disadvantage of the revolution part) , 
as the next elections made appear ^ 

But if the whigs behaved m these instances with too much of that 
passion which, though oftensive and mischievous m its excess, is yet 
almost inseparable from patriotism and incorrupt sentiments m so 

reckoned as free from per^oml responsibility as an ordinary idvocale who maintains a cause 
for ins fee The finit resolution hid been to gi>c reparition out of the estates of the judges 
and prosecutors to Armstrong s fimily which was, pcrhips nghtK, abandoned 

The house of lords, who, having a power to examine upon oath are supposed to sift the 
truth m such inquiries better than the commons, were not remiss m endeavouring to bring the 
instruments of Stuart tjranny to justice Uesidcs the committee appointed on the very second 
day of the convciUioi^ 23 Jaii 1689, to investigate the supposed circumstance:* of suspiaon as 
to the death of iord Lssex, (a commiitcc renewed iftenvards, and formed of persons by no 
means likely to ha\c abandoned any path that might lead to the detection of guilt in the late 
king, another was appointed m the second session of the same parliament (Lords Jonms 2 
Nov 1689) considcrwho were the advisers and prosecutors of the ;////; <Vrjof lord Russell, 
col Sidnej, Armstrong, Cornish, &.c , and who were the advisers of issuing out writs of quo 
%varrantos against corporations, and who were ihcir regulators, and also who were the public 
assertors of the dispensing power ’ The examinations taken before this committee are printed 
in the Lords* Journs 20 Dec 1690 and there certainly does not appear any want of zeal to 
convict the guilty But neither the law nor the proofs would sciae them They could esta 
blish nothing against Dudley North the tory sbcnIF of 1683, cxccf^ he hid named lord 
Russell s panel himself which, though irregular and doubtless ill designed, had unluckily a 
precedent m the conduct of the famous whig sheriff, Slingsby Bethcll a man who, like North 
though on tlie opposite side, cared more for Ins party than for decency and justice Lord 
Halifax was a good deal hurt m character by this report and ne\ er made a considerable figure 
oftenvards Burnet, 34 His mortification led him to engage m an mtngue with the late king, 
which was discovered yet, I suspect that, with hxs usual versatility, he again abandoned tliat 
cause before his death Ralph 467 Ihc act of grace (2 W c 10 ) contamed a small 

number of exceptions, too many indeed for its name but probably there would have been dif 
ficulty m prevailmg on tlie houses to pass it generally and no one was ever molested after 
wards on account of his conduct before the revolution 

1 Pari Hist 50S et post Journals, 2nd and voth Jan 1689, i(^ Bumet*s account is 
confused and inaccurate, as is very commonly the case he trusted, I believe, almost entirely 
to his memory Ralpli and Somerville arc scarce ever candid towards tbc wings in this reign 
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numerous an assembly as the house of commons, they amply redeemed 
Srr glory by what cost them the new king's favour, their wise and 

admirable settlement of the revenue , ^ 

The first parliament of Charles II had fixed on 1,200,000/ as the 
ordinary revenue of the crown, sufficient in tunes of no peculiar exigency 
for the support of its dignity and for the public defence For this they 
provided various resources, the hereditary excise on liquors granted m 
lieu of the king's feudal rights, other excise and custom duties granted 
for his life, the post-office, the crown lands, the tax called hearth money , 
or two shillings for every house, and some of smaller consequeime 
These in the beginning of that reign fell short of the estimate , but 
before its termination, by the improvement of trade and stricter manage- 
ment of the customs, they certainly exceeded that sum For the 
revenue of James from these sources, on an avei ige of the four years 
of his reign, amounted to 1,500,964/ , to which something more than 
400,000/ is to be added for the produce of duties imposed for eight 
years by his parliament of 1685 (Pari Hist 150) 

William appears to have entertained no doubt that this great 
revenue, as well as all the power and prerogative of the crown, became 
vested m himself as king of England, or at least ought to be instantly 
settled by parliament according to the usual method ^ There could 
indeed be no pretence for disputing his right to the hereditary excise, 
though this seems to have been questioned in debate , but the com- 
mons soon displayed a considerable reluctance to grant the temporary 
revenue for the king's life 1 his had been done for several centuries 
m the first parliament of every reign But the accounts for which they 
called on this occasion exhibited so considerable an increase of the 
receipts on one hand, so alarming a disposition of the expenditure on 
the other, that they deemed it expedient to lestrain a liberality, which 
was not only likely to go beyond their intention, but to place them, at 
least in future times, too much within the power of the crown Its 
average expenses appeared to have been 1,700,000/ Of this 610,000/ 
was the charge of the late king’s army, and 83,493/ of the ordnance 
Nearly 90,000/ was set under the suspicious head of secret service, 
imprested to Mr Guy, secretary of the treasury (Pari Plist 187) 
Thus It was evident that far from sinking below the pioper level, as 
had been the general complaint of the court in the Stuart reigns, the 
revenue was gieatly and dangerously above it , and its excess might 
either be consumed in unnecessary luxury, or diverted to the woisc 
purposes of despotism and corruption They had indeed just declared 
a standing aimy to be illegal But there could be no such security for 
the observance of this declaration as the want of means m the crown 
to maintain one Their experience of the interminable contention 
anoiit suj^ly, which had been fought with various success between the 
ngs ot England and their parliaments for some hundred yeais, dic- 
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tated a course to winch they wisely and steadily adhered, and to which 
perhaps above all other changes at this revolution the augmented 
authonty of the house of commons must be ascribed 

They began by voting that 1,200,000/ should be the annual revenue 
of the crown m time of peace , and that one half of this should be 
appropriated to the maintenance of the king’s government and royal 
family, or what is now called the civil list, the other to the public 
defence and contingent expenditure (Pari Hist 193 ) The breaking 
out of an eight years’ war rendered it impossible to carry into effect 
chese resolutions as to the peace establishment but they did not lose 
sight of their principle, that the king’s legular and domestic expenses 
should be determined by a fixed annual sum, distinct from the other 
departments of public service They speedily improved upon their 
original scheme of a definite revenue, by taking a more close and 
constant superintendence of these departments, the navy, army, and 
ordnance Estimates of the probable expenditure were regularly laid 
before them, and the supply granted was strictly appropriated to each 
particular service 

This great and fundamental principle, as it has long been justly con- 
sidered, that the money voted by parliament is appropnated, and can 
only be applied, to certain specified heads of expenditure, was intro- 
duced, as I have before mentioned, in the reign of Charles II , and 
generally, though not in every instance, adopted by his parliament 
The unworthy house of commons that sat m 1685, not content with a 
needless augmentation of the levemie, took credit with the king for 
not having appropriated their supplies But from the revolution it has 
been the invariable usage The lords of the treasury, by a clause 
annually repeated m the appropriation act of every session, are for- 
bidden, under seveie penalties, to order by their warrant any monies in 
the exchequer, so appropriated, from being issued for any other service, 
and the officers of the exchequer to obey any such warrant This has 
given the house of commons so effectual a control over the executive 
power, or, more truly speaking, has rendered it so much a participator 
in that power, that no administration can possibly subsist without its 
concurrence , nor can the session of parliament be inteimitted for an 
entire year, without leaving both the naval and militai-y force of the 
kingdom unprovided for In time of war, or in ciicumstances that 
may induce war, it has not been very uncommon to deviate a little from 
the rule of appropriation, by a grant of considerable sums on a vote of 
credit which the crown is thus enabled to apply at its discretion duimg 
the recess of parliament , and we have had also too frequent expen 
ence, that the charges of public service have not been brought within 
the limits of the last year’s appropriation But the general principle 
has not perhaps been often transgressed without sufficient reason , and 
a house of commons would be deeply responsible to the country, if 
through supine confidence it should abandon that high privilege which 
has made it the arbiter of court factions, and the regulator of foreign 
connexions It is to this transference of the executive government 
(for the phrase is hardly too strong) from the crown to the two houses 
of parliament, and especially the commons, that we owe the proud 
attitude which England has maintained since the revolution, so extra- 
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threxecutive power, according to the estabUshed laws and cu^stoms of 
jur government, has passed into the bands of that body, which pre- 
scribes the application of the revenue, as well as investigates at its 
pleasure every act of the administration ‘ 

The convention parliament continued the le venue, as it already 
stood, until December, 1690" Their successors complied so far with 
the king's expectation as to grant the excise duties, besides those that 
were hereditary, for the lives of WiUiam and Mary, and that of the 
survivor » The customs they only continued for four years They pro- 
vided extraordinaiy supplies for the conduct of the wai on a scale of 
armament, and consequently of expenditure, unparalleled in the annals 
of England But the hesitation, and, as the king imagmed, the dis- 
trust they had shown m settling the ordinary revenue, sunk deep Into 
his mind, and chiefly alienated him from the whigs, who were stronger 
and more conspicuous than their adversanes m the two sessions of 
i68g If we believe Burnet, he felt so indignantly what appeared a 
systematic endeavour to reduce his power below the ancient standard 
of the monarchy, that he was inclined to abandon the government, 
and leave the nation to itself He knew well, as he told the bishop, 
what was to be alleged for the two forms of government, a monarchy 
and a commonwealth, and would not determine which was preferable , 
but of all forms he thought the worst was that of a monarchy without 
the necessary powers (Burnet, 35 ) 

The desire of rule in William III was as magnanimous and public- 
spinted as ambition can ever be in a human bosom It was the con- 
sciousness not only of having devoted himself to a great cause, the 
security of Europe, and especially of Great Britain and Holland, 
against unceasing aggression, but of resources in his own firmness and 
sagacity ivhich no other person possessed A commanding force, a 
copious revenue, a supreme authonty in councils, were not sought, as 
by the crowds of kings, for the enjoyment of selfish vanity and coveU 
ousness, but as the only sure instruments of success m his high 
caUing, in the race of heroic enterpnse which Providence had 
appointed for the elect champion of civil and rehgious liberty We 

» c' f Hajgrave’s Jundical Arguments, i 394 
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can hardly wonder that he should not quite render justice to the 
motives of tliose who seemed to impede his strenuous energies , that 
he should resent as ingratitude those precautions against abuse of 
power by him, the recent deliverer of the nation, which it had never 
called for against those who had sought to enslave it 
But reasonable as this apology may be, it was still an unhappy error 
of William that he did not sufficiently weigh the circumstances which 
had elevated him to the English throne, and the alteration they had 
inevitably made m the relations between the crown and the parliament 
Chosen upon the popular principle of general freedom and public good, 
on the ruins of an ancient hereditary throne, he could expect to reign on 
no other terms than as the chief of a commonwealth, with no othei 
authonty than the sense of the nation and of parliament deemed con 
genial to the new constitution The debt of gratitude to him was indeeo 
immense, and not sufficiently remembered , but it was due for having 
enabled the nation to regenerate itself, and to place barners against 
future assaults, to pro/ide securities against future mis-government 
No one could seriously assert that James II was the only sovereign o 
whom there had been cause to complain In almost every reign, on th( 
contrary, which our histoiy records, the innate love of arbitrary powe 
had produced more or less of oppression The revolution was chief! 
beneficial as it gave a stronger impulse to the desire of political libert) 
and rendered it more extensively attainable It was certainly not fo 
the sake of replacing James by William with equal powers of doinj 
injury, that the purest and wisest patnots engaged in that cause, bu - 
as the sole means of making a royal government permanently com 
patible with freedom and justice The biU of rights had pretended ti 
do nothing more than stigmatise some recent proceedings were th* 
representatives of the nation to stop short of other measures becaus. 
they seemed novel and restrictive of the ci own’s authonty, when fo 
the want of them the crown authonty had nearly freed itself from a 
restriction ? Such was their true motive for limiting the revenue, an 
such the ample justification of those important statutes enacted in th 
course of this reign, which the king, unfortunately for his reputatio 
and peace of mind too jealously resisted 

It, is by no means unusual to find mention of a commonwealth i 
republican party, as if it existed in some force at the time of tf 
revolution, and throughout the reign of William III , nay some writer 
such as Hume, Dalrymple, and Somerville, have, by putting them in 
sort of balance against the Jacobites, as the extreme of the whig an 
tory factions, endeavoured to persuade us that the one was as substar 
tial and united a body as the other It may, however, be confidentl 
asserted, that no lepublican party had any existence, if by that wor 
we are to understand a set of men whose object was the abolition < 
our limited monarchy There might unquestionably be persons, espi 
cially among the independent sect, who cherished the memory of wh 
they called the good old cause, and thought civil liberty irreconcilab 
with any form of regal government But these were too inconsiderab 
and too far removed from pohtical influence to deserve the appellatn 
of a party I believe it would be difficult to name five mdividuals 
whom even a speculative preference of a commonwealth may w 
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probability be ascribed Were it otovise, tbe 
of this penod would bear witness to their activity Yet, with 
^ceotior perhaps, of one or two, and those rather equivocal, we 
3 d seai^ch, I suspect, the collections of that time in vam for any 
mamfestSons of a republican spirit If indeed an ardent zeal to see 
the prerogative effectually restrained, to vindicate that 
of the house of commons over the executive administration which it has 
m fact claimed and exercised, to purify the house itself from co^pl 
influence, if a tendency to dwell upon the popular origin of civil society, 
and the principles which Locke, above other wnters, had brought again 
into fashion, be called republican, as m a primary but less usual sense 
of the word they may, no one can deny that this spint eminently 
charactensed the age of William III And schemes of reformation 
emanating from this source were sometimes offered to the world, 
trenching more perhaps on the established constitution than either 
necessity demanded or prudence warranted But these were anony- 
mous and of little induence, nor did they ever extend to the absolute 
subversion of the throne '■ 

William, however, was very early led to imagine, whether through 
the insinuations of lord Nottingham, as Burnet pretends, or the 
natural prejudice of kings against those who do not comply with them, 
that there not only existed a republican party, but that it numbered 
many supporters among the principal wings He dissolved the conven- 
tion-parliament , and gave his confidence for some time to the opposite 
faction ’ But, among these, a real disaffection to his government 
prevailed so widely, that he could with difficulty select men sincerely 
attached to it The majority professed only to pay allegiance as to a 
sovereign de facto, and violently opposed the bill of recognition in 
1690, both on account of the words rightful and lawful king which it 
applied to William, and of its declaring the laws passed m the last 
parliament to have been good and valid * They had influence enough 
with the king to defeat a bill proposed by the whigs, by which an oath 

1 See the Sonicrs Tracts, but still more the collection of State Tracis in the time of William 
III , m three volumes, folio These are almost entirely on the whig side , and many of them, 
as I have intimated m the text, lean so far towards republicanism as to assert the ongmal sove- 
reignty of the people in very strong terms, and to propose vnnous changes in tlie constitution, 
such as a CTeater equality m the representation But I have not observed any one winch 
recommends, even covertly, the abolition of hereditary monarchy 

’ The sudden dissolution of this parliament cost him the hearts of those who had made him 
king Besides several temporary writings, especially the Impartial Inquiry of the earl of War- 
rmgton, an honest and intrepid whig (Ralph, u i88 ), we have a letter from Mr Whartoi* 
(afterwards marquis of Wharton) to the king, in Dalrymple, App p 8o , on the change in his 
councils at thi3 time, written m a strain of bold and bitter expostulation, especially on 3ie score 
of his employing those who had been the servants of the late family, alluding probably to 
Godolphm, who was indeed open to much exception " I wish,” says lord Shrewsbury, m the 
same year, you could have established your party upon the moderate and honest nmiciplcd 
men of both factions but, as there be a necessity of declaring, I shall make no difficulty to 
own my sense that your majesty and the government arc much more safe depending upon th« 
“y “'I «"}°ter, than witH the tones who 


would bring in king James and the’vcry best of them I doubr 
have a regency still in their heads for, though I agree them to be the properest iiistrunienia 
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of abjuration of James’s nght was to be taken by all persons m trust* 
It IS by no means certain that even those who abstained from all 
connexion ivith James after his loss of the throne would have made a 
strenuous resistance in case of his landing to recover it® But we know 
that a large proportion of the tones were engaged m a confederacy 
to support him Almost every peer, in fact, of any consideration 
among that party, with the exception of lord Nottingham, is impli- 
cated by the secret documents which Macpherson and Dalrymple 
have brought to light , especially Godolphm, Carmarthen, and Marl- 
borough, the second at that time first minister of William, as he might 
justly be called, the last with circumstances of extraordinary and 
abandoned treachery towards his country, as well as his allegi- 
ance.® Two of the most distinguished whigs (and if the imputation 

mently cxpresied, and are among the not very numerous mstances wherein the onginal whig 
and tory prmciples ha\e been opposed to each other The tory protest was expunged by order 
of the house It is signed by eleven peers and six bishops, among whom were Stilhngfleet and 
Lloyd The whig protest has hut ten signatures The convention had already passed an act 
for preventing doubts concerning their own authority i W & M stat i c. i , which could of 
course have no more vahdity than they were able to give it This bill had been much opposed 
by the tones Pari Hist v laa 

In order to make this clearer, it should be observed that the convention which restored 
Charles II not havmg been summoned by his wnt, was not reckoned by some royalist lawyers 
capable of passing vand acts , and consequently all the statutes enacted by it were confirmed 
by the authonty of the next Clarendon lays it doivn as undeniable that such confirmation 
was necessary Nevertheless, this objection having been made m the court of king s bench to 
one of their acts, the judges would not admit it to be disputed and said, that the act being 
made by lung lords, and commons, they ought not now to pry into any defects of the arcum 
stances of ctdhng them together, neither would they suffer a pomt to be stirred, wherem the 
estates of so many were concerned. Heath v Pryn, i Ventns, 15 

t Great indulgence was shown to the assertors of indefeasible nght. The lords resolved 
that there should be no penalty m the bill to disable any person from sittmg and votmg in 
either house of parliament. Joums , May 5 169a The bill was rejected in the commons by 
192 to 178 Joums , April 26 Pari Hist 594 Burnet, 41 ibid 

® Some English subjects took James's commission, and fitted out pnvateers, which attacked 
our ships They were taken, and it was resolved to try them as nirates when Dr Oldys 
the lung’s advocate, had the assurance to object that this could Hot be done, as if James bad 
still the prerogauves of a sovereign pnncehy the law of nauons He was of course turned 
out, and the men hanged but this is one instance among many of the difficulty under which 
the government laboured through the cursed distinction of /ac^o md jure Ralph, 423 The 
boards of customs and excise were filled by Godolphm with Jacobites Shrewsb Corresp 51 

“ The name of Carmarthen is perpetually mentioned among those whom the late king 
reckoned his friends Maepherson’s Papers, i 457, &c Yet this conduct was so evidently 
against his mterest that we may perhaps believe him insmcere Wilham was certamly well 
aware that an extensive conspiracy had been formed against his throne It was of great 
importance to learn the persons mvolved in it and their schemes May we not presume that 
lord Carmarthen’s return to his anuent allegiance was feigned, in order to get an insight into 
the secrets of that party? This has already been conjectured by Someryille (p 39s ) of lord 
Sunderland, who is also implicated by Maepherson’s publicauon, and doubtless with higher 
p obabdity for Sunderland, always a favourite of Wilbara, could not without insanity have 
pi tted the restoration of a prince he was supposed to have betrayed It is evident that Wil 
ham was perfectly master of the cabals of St Germains That httle court knew it was 
be rayed and the suspicion fell on lord Godolphm Dalrymple, 189 - But I thmk Sunder 
lai d and Carmarthen more hkely 

I should be mclmed to suspect that by some of this double treachery the secret of princess 
Anne s repentant letter to her father reached William’s ears She had come readily, or at least 
without opposition, mto that part of the settlement which postponed her succession after the 
i ath of Mary, for the remainder of the king’s life It would mdeed have been absurd to 
expect that William was to descend from his throne in her favour and her opposition could 
not have been of much avail But when the civil list and revenue came to be settled, the tones 
made a violent effort to secure an income of 70,000/ a year to her and her husband Park 
Hist 492 As this on one hand seemed beyond all fair proportion to the income of the crown, 
so the whigs were hardly less unreasonable in contending that she should depend altogether 
on the long’s generosity espeaally as by letters patent in the late reign which they affected 
to call in quesUon, she had a revenue of about 30,000/ In the end the house resolved to 
address the kmg, that he would make the prmcess’s mcorae 50,000/ m the whole This how 
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js not fully substantiated against otheis' by name, 

that many were liable to it) forfuttd a high name among their con 
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itualion — , , 

Infeli-e I utcumiuc fcrini ea f icta mmorcs 

bier sistcri who liad soluntanly trod the s-uiic path, who had lutsled her into a belief of her 
brothers dlegitiMiacy, had now, fruni no real sense of dui> hut out of pupie itid weal, com 
pUaiice with cunning fasourilcs, solicited in a cliudcstnie manner the I ilc hiiig s jiardoU) while 
Ills malcilictioii resounded in the cars of the nuccn 1 his feebleness and duplicity made a 
sisterly fnciidship impossible 

j\s for lord Marlborough, he was among the first, if we etcept some Scots rcHCuadcs, who 
•abandoned the cause of the res ohiuoii He had so ‘.ign-allj broKcn the lie of personal grati 
tude in Ins desertion of the lin, cm that (,cei ion, th it, accordiii to the severe temarh of 
Hume, his conduct rcniiired forever iftcrw ird;> the most upri, 1 1, the most ihsintcieslcd 
and most pubhc-spintccf hchaviunr to render it justifiihlc Wh it ilicii must we ihmk of tt, if 
we fmcl 111 the whole of lhi‘ great man s poli'ical life nothing hut amhilion and riiucity m hts 
metis cs, nutlmig but treaeherj and intrigue in his means ' He betrayed and abaiiuuiicd Janies 
because he could not n^e m liLs favour vr tliout a sacn/ice that he did not care to unka he 
abandoned William and betrajed I iialand 1 -caiivc some obstacles stood yet in the way of his 
ambition I do not nic.in onlj , when I say ilwt he betrajed Lii,,hiid that he w as ready to 
lay her indepcndcntc and lihertv at the feet of James U and Ioims\IV , but tint m one 
mcmoralile msi nice he coimmmie.iicd to the couit of ‘^t Getinam'i, ind ihroui.h that to the 
court of Vcrwilles, the secrei of an e vpcdilion a„ mist Hrest, which filled in coiL>cqnciicc, with 
the loss of the eoinmander and cijit hundred nicii Dilrymple, in 13 I lfeo'‘J lines, sja 
Macpliersoii, e 4S7 In short, hi whole life v» is such 1 pieiure of meamiess ind treachery 
that one mvi t rate mditatj services very high indeed to preserve any esteem for his nienior> 
Ihe private memoirs of James II , as well is the pipers published by Maepherson, show ns 
how little treason, ainl csjieci illy a double Ircacon, is thiiibed or trusted by fhoS' whom it 
pretends to sene ^ We slc that neither Churchill nor Kuj'‘c 11 obtained any conridcnce from 
the banished king Uiieir motives were alua}s suspected and soinethifi^ mure solid than 
professions of loj ally was dein iiided, though at the expense of their own credit James coul 
not forgive Kiesscll forsaking that if the I rciich tiect eiine out he iniist fi^ht MaephersoitT 
I 242 It providence 111 its writh liad visited this isi ind oiiec more with a Smart restoration, 
we may be viirc that thc'w. perlidions ajiostates would Ii ive hccii no g iiiiers by llic change 
Uiiriiig Willi ims absence in Irel iiid 111 i6yo, some of the wings conihicied them elves 111 
hl’s^'^nnimr' n ‘heir fidelity as apiicars by ihose most inicresiiiig letters of 
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disalfectedpuirarorigt^ «t Is evident generally lint there was a 

who enlcrlainci tho bwelcM orom'et of rcsll.rn',“r1‘“^“ Pupers they vvere called, republicans, 
were called compounders m llis/i„ein[n il' J “"“S upon terms llicso were eliielly what 
One person whom we should Ic isl susniLt s IIr^”'" ‘he thorough maced roy disls, or old tone 
saouiu 1C Isl suspect is oecisionally spoken of as meluicd to i king whom 
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temporaries, in the eyes of a posterity which has known them better , 
the earl or duke of Shrewsbury, from that strange feebleness of soul 
which hung hke a spell upon his nobler qualities, and admiral Russell, 
from insolent pnde and sullenness of temper Both these were en- 
gaged lu the vile intrigues of a faction they abhorred , but Shrewsbury 
soon learned again to revere the sovereign he had contributed to raise, 
and withdraw from the contamination of Jacobitism. It does not 
appear that he betrayed that trust which William is said with 
extraordinary magnanimity to have reposed on him, after a full know- 
ledge of his connexion with the court of St Germain's i But Russell, 
though compelled to win the battle of La Hogue against his will, took 
care to render his splendid victory as little advantageous as possible. 
The credulity and almost wilful blindness of faction is strongly mani- 
fested in the conduct of the house of commons as to the quarrel 
between this commander and the board of admiralty They chose to 
support one who was secretly a traitor, because he bore the name of 
whig, tolerating his infamous neglect of duty and contemptible 
excuses , in order to pull down an honest, though not very able minis- 
ter, who belonged to the tones * But they saw clearly that the king 
was betrayed, though mistaken, in this instance, as to the persons , 
and were nght in concluding that the men who had effected the revo- 
lution were in general most likely to maintain it , or, in the words of 
a committee of the whole house, “That his majesty be humbly advised, 
for the necessaiy support of his government, to employ in his councils 
and management of his affairs such persons only whose pnnciples 
oblige them to stand by him and his nght against the late king James, 
and all other pretenders whatsoever” (Jan 11, 1692-3) It is plain 
fiom tins and other votes of the commons, that the tones had lost 
that majority which they seem to have held in the first session of this 
parliament ^ 

It IS not, however, to be inferred from this extensive combination in 
favour of the banished king, that his party embraced the majonty of 
the nation, or that he could have been restored with any general testi- 
monies of satisfaction The friends of the revolution were still by far 
the more powerful body Even the secret emissaries of James confess 
that the common people were strongly prejudiced against his return 

he had been ever conspicuous jn opposing — the carl of Devonshire but the Stuartagenls 
often wrote according to their wishes rather than their knowledge and it seems hard to believe 
what IS not rendered probable by any part of his public conduct, and agrees so little with the 
general consistency of his family 

^ This fact apparently rests on good authonty it is repeatedly mentioned in the Stuart 
Papers, and m the Life of James. Yet Shrewsbury’s letter to William after Fenwick’s accu 
saiiou of him seems hardl> consistent with the I mg’s knowledge of the truth of that charge in 
Its full cjrtent I think that he served hi:» master faithfully as secretary, at least after some 
lime though his warm recommendation of Marlborough who has been with me since this 
news [the fiulurc of the attack on Brest] to offer his services with all the expressions of duly 
and fidelity unagmable," (Shrewsburj Correspondence, 47 ) is somewhat suspicious, aware as 
he was oftliat traitors connexiood. 

2 Com JoumsjNov 28 etposL Dalrymple^ui. ii Ralph, 546 

* Burnet sayx, ' ihe elections of parliament (r^)o) went gcnci^y for men who would pro- 
babl\ ha^e declared for 1 ing James, if they could have known howto manage matters for 
him* P 41 Thisiscjuite an exaggeration though the tones, some of whom were at this 
Umc ui place, did certainly succeed in several dnision* But parties had now begun to be 
split the Jacobite tones voung with the maiccontent whigs. upon the whole, this house of 
commons like the next which followed it, was well affected to the revoluuon settlement and 
to pubhc liberty Whig and tory were becommg little more than mckn^mes 
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His oivn enumeration of peers attached to his cause 
to more than thirty, exclusive of catholics and the real Jacomtes 
were I believe, m a far less proportion among the commons The 
hopes of that wi etched victim of his own bigotry and 
less on the loyalty of his former subjects, or on then disaffection to his 
nval than on the perfidious conspiracy of English statesmen and 
admirals, of lord-lieutenants and governors of towns, and on so 
numerous a French army, as an ill-defended and disunited kingdom 
would be incapable to resist He was to 1 etui n, not as his brother, 
alone and unarmed, strong only in the consentient voice of the nation, 
but amidst the bayonets of 30,000 French auKiharies These were the 
pledges of just and constitutional rule, whom our patriot Jacobites 
invoked against the despotism of William III It was fiom a king ot 
the house of Stuart, from James II , from one thus encircled by the 
soldiers of Louis XIV , that we were to receive the guaiantee of civil 
and religious hberty Happily the determined love of arbitrary power, 
burning unextmguished amidst exile and disgrace, would not permit 
him to promise, m any distinct manner, those secuiities which a large 
portion of his adherents required The Jacobite faction was divided 
between compounders and non-compounders , the one insisting on the 
necessity of holding forth a promise of such new enactments upon the 
king^s restoration, as might remove all jealousies as to the rights of 
the church and people , the other, more agreeably to James’s temper, 
rejecting eveiy compromise with what they called the republican party 
at the expense of his ancient prerogative * In a declaration which 
he issued from St Gennain's in 1692 there was so little acknowledg- 
ment of erroijso few promises of secunty, so many exceptions from 
the amnesty he offered, that the wiser of his partisans in England 
were willing to insinuate that it was not authentic (Ralph, 350 
Somers Tracts, x. 211 ) This declaration, and the vnulence of Jacobite 
pamphlets in the same tone, must have done harm to his cause * He 
published another declaration next year at the earnest request of those 
who had seceded to his side from that of the revolution, in which he 
held forth more specific assurances of consenting to a limitation of his 
prerogative ‘ But no leflectmg man could avoid perceiving that such 
promises wrung from his distress were illusory and insincere, that in 
the exultation of ti uniphant loyalty, even without the sword of the 


Macpherson s State Papers, i 459 These were all tones, escept three or four The great 
end James and his adherents had m new, svas to persuade Louis into an invasion of England 
their represe/itations thereioreare to be taken with much allowance, and in some cases we know 
tliem to be mise ^ when James assures his brother of Versailles that three parts at least in 
of the English der^ had not taken the oaths to Wllnm Id 409 
Maqiherson, 433 Somers Tracts, xi 94 This is a pamphlet of the time, exposing the 
most fuStm^doSTmenm ® unwillingness to niahe concessions It is confirmed by the' 

® Jacobite tracts are printed in the Somers Collection, vol x The more we 
fmmm for thankfulness that the nation escaped from such a 

8="='^. very little por or misgovemment in James, but 
cal^niM on his successor The name of 1 ullia is repeatedly given to 
u So 1 these libels IS styled “ Great Bntain’s^ust Complaint,® 
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The incorrigible obstinacy of fames II 

Gaiil thrown into the scale of despotism, those who dreamed of condi- 
tional restoration, and of fresh guarantees of civil liberty, would find, 
like the Presbyterians of 1660, that it became them rather to be anxious 
about their own pardon, and to receive it as a signal boon of the king's 
clemency The knowledge thus obtained of James’s incorrigible obsti- 
nacv seems gradually to have convinced the disaffected that no hope 
for the nation or for themselves could be drawn from his restoration * 
His connections with the treacherous counsellors of William grew 
weaker , and even before the peace of Rjswick, it w'as evident that the 
aged bigot could never wield again the sceptre he had thrown aw a) 
The scheme of assassinating our illustrious so\ ereign, which some of 
James's desperate zealots had devised without his piavity, as may cha- 
ritably 'and even reasonabl) be supposed, -gave a fatal blow to the inte- 

law, and secure to its members all the churches, universities schools and colleges, together 
with us immunities, nghts, and privileges, a promise not to dispense \uih the test, and to leave 
the dispensing power m other matters to be explained and limited b> parliament, to give the 
ro>al assent to bills for frequent parliaments, free elections, and impartial trials, and to confirm 
such laws made under the present usurpation as sliould be tendered to him by parliament 
** llic hing,” he says himself, “ was sensible he should be blamed bj several of his fnends for 
submitting to such hard terms nor was ii to be wondered at, if those who Ivnew not the true 
condition of his afiairs were scandalised at it but after all he had nothmg else to do ' P 505 
lie was so hide satisfied with the articles in this declaration respecting the churcli of England, 
diat he consulted several French and English divinesj all of whom, including Possuct after 
some diflerencc, came to an opmion that he could not in conscience undertake to protect and 
defend an erroneous church Their objection, however, seems to have been rather to the ex 
prcs^ion tlian the plain sense for they agreed that he might promise to leave the protestant 
churdi m possession of it'i endowments and pnvilcges Many too of the English Jacobites, 
especially the non jtinng biahopb,were displeased with the declaration, as limiucg the preroga- 
tive , though It contained nothing which they were not clamorous to obtain from William P 
514 A decisive proof liow little that party cared for ovil libcn>, and how hide would have 
satibficd them at the revolution, if James had put the church out of danger ! The ne\t para 
graph IS remarkable enough to be extracted for the better confirmation of v/hat I have just said, 

* hy tins the king saw that he had outshot himself more wa>s than one m this declaration , 
and therefore what expedient he would have found in case he had been restored, not to put a 
force either upon his consaence or honour, docs not appear, because it never came to a trial 
but this IS certain his church of England fncniE absolved him beforehand, and sent Ininword, 
that if lie considered the preamble and the >erv terms of the declaration he was not bound to 
stand bv it, or to put it out verbatim as it was worded that the changing some expressions 
and ambiguous Icnns so long as w hat was \ nncipally aimed at had been kept to, could uot be 
called a receding from his declaration no more a new edition of a book can be accounted 
a diflcrcnt work though corrected and amended And indeed the preamble showed his promise 
was conditional which the^ not performing the king could not be tied for my lord hliddlc 
ton had wm, that, if the king signed the declaration, those who took it engaged to restore him 
m three or four months after the king did his part, out their failure must needs take oOf the 
king s future obligation * 

In a Latin letter, the original of which is vvnltcn m James s owm hand, to Innocent XII , 
duedfrom Dublin Nov cC 16S9 he declares himself * Catholicara fidem rcducerc m tna 
rtgua statuissa ’ Sointrs Iracts x 552 Though this maj have been drawn up by a pnest, 

I suppose the king undcraiood w hat he said It appears aLo by lord Ualcarras s Memoir th it 
1 ird Mdlort had drawn up the declaration as to inuwmnity and induli^cncc 111 such a manner, 
tint the king might break It wliciic^cr he pleased Somers I facts, xi 517 

' Ihc protCitaiits were treated with neglect and jcalau>y wliaievcr might Iiavc been their 
l^aU> , at the court o"* James, as they wire afterwards at that of his son. i lie incomgibility 
of the Stuart family Lsvery remark iblc Kcnnct p 6 3 and 738 enumerates many instances 
Sir James Montgomery the carl oi Middleton, and others, lAcrc shunned at the court of 
St Germam a oi t.uiliy of tin soL enne of heresy, unlc:>i\\c add that of wishing for Icj^al 
sccuntics 

' Jai ica himself explicitly dcmc-». in the extracts from his Life published b^ Maepherson 
all partiapation in lllc^<.hculc of killing William, and says iJiat lie had twice rejected proposals 
for bntij,ing him oiT ahve though it is not true Um he speaits of the design with indignation 
as some h,iv<. preunded It wa^ very natural, and very conformable to the principles of kings 
and other* bcuidcs kings in former ames, that he should have lent an car to this project and 
av to Jaracjj's morU and rclu,ious character. It was not bclicr than that of Clarendon whom 
wc krvow to luve countenanced similar designs for the assavimviion of Croinwcll In fact, ihc 
rcc^ ivcd »axle of cth has been iinprov cd m this respect Wc may be sure at least that tlio*« 
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. f .1.^* fn^n/in Tt was mstajitlv seen that the murmurs of male- 

the taffecuon of Jaco- 

b^s T?= ®natimr msoulrded wrth an mdignant cry ap.nst the 
atrocious conspiracy An association abjuring the title of Jamespnd 

'Sing the sSbscri'bers to avenge Ure kinp death after the model of 
Siat m the rei?n of Elizabeth, was generally signed by both houses o 
parliament, and throughout the kingdom * Tlie adherents of the 
exiled family dwindled into so powerless a minority, that they could 
make no sort of opposition to the act of settlcmerd, and did not 
recover an efficient character as a party till towards the latter end of 

the ensuing reign , , . . 

Perhaps the indignation of parliament, against those who sought to 
bnn-' back despotism through civil war and the murder of an heroic 
sovereign, was carried too far in the bill for attainting sir John Fenwick 
of treason Two witnesses, required by our law m a charge of that 
nature. Porter and Goodman, had deposed before the grand jury to 
Fenwick’s share in the scheme of invasion, though there is no reason 
to beheve that he was pnvy to the mtended assassination of the king 

who nm such a nsh for Jaircs’s sale expected to bo thanked and re^n^led m tha event of 
success I cannot tlier(Jorc agree with Dalrymple, who »a>s that nothing but the fury of party 
could have exposed James to this suspiaon though the proof seems scry short of convic- 
tion, there ore some facts worthy of notice i Eumet poniivcly charges the lato king with 
pnviiy to the conspiracy of Grandva), executed at Flanders for a design on Willum s hfc, 
16^ (p 95 i and this he does with so much particulantv, and so little hesitation, that he seems 
to have drawn his information from high aulhonly I he scmeiice of the court martial on 
Grandnl also alludes to James s knowledge of the enme, (Somers Tracts, x 580 ) and men- 
tions expressions of his, which, though not conclusive, would raise a strong presumption m any 
ordinary case a William himself, in a memorial intended to luve been delivered to the min- 
isters of all the alhed powers at Uyswick, m answer to that of James (Id xi 103 Ralph, 
730 ) , posiuvely imputes to the latter repeated conspiracies against his life , and he was incapa- 
tilc of saying what he did not beheve In the same memonal he show s too much magnanimity 
to assert that the birth of the pnnee of Wales was an imposture P 111. 3 A paper by Char- 
nock, undeniably one of the conspirators, addrc^cd to James, contains a marked allusion to 
Wuham’s possible death m a short lima , which even bfaepherson calls n dchcato mode of hint- 
ing the assassination plot to him Maepherson, State Papers, 1 519 Compare also State 
Trials, xd 1333 1327 1339 ,4 Somerville, though a disbeliever in Yaincs’s participation, lias 

a seiy cunous quotation from I-ambcrti, tending to implicate Louis XIV , p 438. , and we can 
hmdiy suppose that he kept the other out of the secret Indeed, tho cnino is greater and less 
credible m Louis than m James. But devout kings havo odd notions of morahty , and their 
confessors, I suppose, much the same I admit, as before, that the evidence falls short of con- 
viction , and that the verdict, in the language of ScoU law, should be, Not Proven , but it is 
too much for our Stuart apologists to treat the question as one absolutely determined Ilocu 
ments may yet appear that will change its aspect 

I leave the above paragraph as it was wnllcn before the publication of M Majuro s valua- 
ble History of the Revolution. He has therein brought to light a commission of James to 
Crosby, m 1693, auUionsing and requinng him “toscuc and secure the person of the pnneo 
of Orange, and to bring him before us, lakimrlo your assist xnce such other of ourfaithlulsub- 
jeets m whom you may place confidence." Hist de la Rdvol in 443 It is justly observed 
might think no renewal of his authority necessary m 1696 to do 
!n e '■‘=‘ 1 “'^'='* todo m 1603 If wclook aticnuvcly at James’s own language, 

Hoes «eirding the glosses of innes, it wdl appear Aatlie 

^ expr<^ terms that he had ronsented to the attempt m 1696 to seize the pnnee 
K to (Crosby he is required not only to do this, but to 

'“'•■“’I" “ "'■’■“S 'I- “i™ 

tl'<-rcforc, I now think that James was pnvy to tho consmraci of 
dm mcvitablc conscqiiLiice must havo been foreseen^ himself bua ilivo 

° ‘ ‘ Suidcd by any prejudice agauisthis 

ter w^ (SSihted m a ninety two coiiimonera refused Tho names of the lat- 

and destrucuon of the fr^codom mi§'l^Lert’i«*5' '“1“^'' ‘o 1« a breach of th^eir pnvilcge, 

shows tho unpopul^WuS^pSor^^^^^^^^^ 



bg6 The luifair trial of Sir John Femuick 

His wife subsequently prevailed on Goodman to quit the kingdom, 
and thus it became impossible to obtain a conviction in the course of 
law This was the apology for a special act of the legislature, by which 
he suffered the penalties of tieason It did not, like some other acts 
of attainder, inflict a punishment beyond the offence, but supplied the 
deficiency of legal evidence. It was sustained by the production of 
Goodman’s examination before the pnvy-council, and by the evidence 
of two grand-jurymen as to the deposition he had made on oath before 
them, and on which they had found the bill of indictment It was also 
shown that he had been tampered with by lady Mary Femvick to leave 
•■he kingdom This was undoubtedly as good secondary evidence as 
can well be imagined , and, though m criminal cases such evidence is 
not admissible by courts of law, it was plausibly urged that the legis- 
lature might prevent Fenwick from taking advantage of his own 
underhand management, without transgiessing the moral rules of 
justice, or even setting the dangeious precedent of punishing treason 
upon a single testimony Yet, upon the whole, the importance of ad- 
hering to the stubborn rules of law m matters of treason is so weighty, 
and the difficulty of keeping such a body as the house of commons 
within any less piecise limits so manifest, that we may well concur 
with those who thought sir John Fenwick much too inconsiderable a 
person to warrant such an anomaly The jealous sense of liberty pre- 
valent m William’s reign produced a very strong opposition to this bill 
of attainder , it passed in each house, especially m the lords, by a small 
majority ‘ Nor, perhaps, would it have been earned but for Fenwick’s 
imprudent disclosure, in order to save his life, of some great states- 
man’s intngues with the late king , a disclosure which he dared not, or 
was not m a situation to confii m, but which rendered him the victim 
of their fear and revenge Russell, one of those accused, brought into 
the commons the bill of attainder, Marlborough voted m favour of it, 
the only instance wherein he quitted the tones , Godolphin and Bath, 
with more humanity, took the other side , and Shrewsbury, who could 
not easily vote against the court, absented himself from the house of 
lords ’ It IS now well known that Fenwick’s discovenes went not a 

1 Bumet see the notes on the Oxford edition Ralph, 692 The motion for bnnging in 
the hill, Nov 6 1696, was earned by to 61 but this majonty lessened at every stage and 
the fin'll division was only 189 to 156 In the lords U pa*:sed by 68 to 61 several whigs, and 
even the duke of Devonshire, then lord steward, voting m the mmonty Pari Hist 996-1154 
hlarlborough probably made pnnee George of Denmark support the measure Shrewsbury 
Correspondence 449 ^lany remarkable Tetters on the subject are to be found in this collec- 
tion but I warn the reader against trusting any part of the volume except the letters them- 
selves The editor has, m defiance of notonous facts, represented sir John Fenwick's dis 
closures as false and twice charges him with prevancation (p 404 ), using the word ivithout 
any knowledge of its sense, m declining to answer questions put to him by members of the 
house of commons, which he could not have answered without infiaming the ammosity that 
sought his life 

It IS said m a note of lord Hardwicke on Bumet, that **the kmg, before the session, had 
nr John Fenwick brought to the cabinet counal, where he was present himself But sir John 
would not explam his paper " See Shrewsbury Correspondence, 419 et post The truth was, 
that Fenwick, havmg had his mformation at second hand, could not prove his assertions, and 
feared to make his case worse by repeaung them 

* Godolphm, who was then fimt commissioner of the treasury, not much to the likmg of the 
whigs, seems to have been tricked by Sunderland into retiring from office on this occasion 
Id 415 Shrewsbury, secretary of state, could hardly be restrained by the kmg and his own 
friends from resigning the seals 'is soon 'is he knew of Fenwick's accusation His behaviour 
shows either a consciousness of guilt or an inconceivable cowardice Yet at first he wrote to 
the kmg, pretending to mention candidly all that had passed between hun and the earl of 
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step beyond the trutlu Their effect, houever, was beneHcial to the 
Kfe, as b> displaying a strange want of secrecy m the court of St. 
Gei-main’s, femMck never having had communication n ith 

those he accused, it caused Godoliihin and Marlborough to bicak 0 1 
their dangerous course of pel fidy (Life of James, 11 550) . . 

Amidst these scenes of dissension and dis iffection, and amidst the 
public losses and decline which aggravated tlicm, w'e have scarce any 
obiect to contemplate with pleasure, but the magnanimous and uncon- 
querable soul of William Mistaken m some parts of his domestic 
policy, unsuited by some failings of his cliaracter for the English 
nation, It is still to his superiority m virtue and energy over all her 
own natives m that age that England is indebted for the preservation 
of heiMvonour and liberty , not at the ciisis only of the revolution, but 
through the difficult period that elapsed until the peace of RyswicL A 
war of nine years, generally unfortunate, unsatisfactory m its result 
earned on at a cost unknown to former times, amidst the decay ol 
trade, the exhaustion of resources, the decline, as there seems good 
reason to believe, of population itself, was the festering wound that 
turned a people’s gratitude into factiousness and treachery It was 
easy to excite the national prejudices against campaigns in Flanders, 
especially w’lien so unsuccessful, and to mveigh agunst the neglect of 
our mantime power Yet, unless we could have been secure against 
invasion, which Louis would infallibly have attempted, had not Ins 
whole force been occupied by the grand alliance, and winch, in the 
feeble condition of our navy and commerce, at one time could not have 
been impracticable, the defeats of Steenkirk and Landen might pro 
bably have been sustained at home The war of 16S9, and the great 
confederacy of Europe, whicli William alone could animate with any 
steadiness and energy, were most evidently and undeniably the means 
of preserving the independence of England That danger, which has 
sometimes been in our countrymen’s mouths with little meaning, ol 
becoming a province to France, was then close and actual, for I hold 
the restoration of the house of Stuart to be but another expression foi 
that Ignominy and servitude 

The expense therefore of this war must not be reckoned unnecessary, 
nor must we censure the government for that small portion of our debt 
which It was compelled to entail on posterity “ It is to the honour ol 
William’s administration, and of his paihaments, not always cleai 

Jliddleton, which m fict amounted to iiotfnnc P 1^7 Tin.; letter, however, scema to show 
hcen several limes told, md is conllriiied hy tlic biographer of James 
II and by Maepherson s Papers, that William compelled Shrewsbury to accept oHicc in 1603. 

mT ‘'1? ‘ Ins connesioii with bt Germ im s. is not founded in 
hardly haw woltcn in such a style to the kit g with th u fact m his way 
Monmouth, however, had some suspicion of it as appears by ihc hinls he furnislied to sir 1 
stables lung the charges P 4S0 “ Lord Dartmouth, full of mvele Ate pri 
judices against the king, charges him with personh tnnuc against sir John Fenwick and with 
iMiigaUng members to vote for Uie bill tel ,t rather seems that hi was, aHeasi for some 
Sbmo"u'ih!T'63 Corrcspoudcitcc and compare Cove’s 1 ifo of 

upon tins down [0 .el: s?on Afl . ‘=^=''equer Interest was paid 

done justice more “il'Mnually and SBcedilv^UmnS '«t.>slaturc ought undouhtcdly to have 
V M..uany ana speedily than by passing an act 1699, which was not t« 
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sighted, but honest and zealous for the public weal, that they deviated 
so little from the praiseworthy, though sometimes impracticable, policy 
of providing a revenue commensurate with the annual expenditure. 
The supplies annually raised dunng the war were about five millions, 
moie than double the revenue of James II But a great decline took 
place in the produce of the taxes by which that revenue was levied 
In 1693, the customs had dwindled to less than half their amount be- 
fore the revolution, the excise duties to little more than half 1 This 
1 endered heavy impositions on land inevitable , a tax always obnoxious, 
and keeping up disaffection in the most powerful class of the com- 
munity The first land-tax was imposed m 1690, at the rate of three 
shillings in the pound on the rental, and it continued ever afterwards 
to be annually gi anted, at different rates, but commonly at four shillings 
m the pound, till it was made perpetual In 1798 A tax of twenty per 
cent might well seem grievous, and the notorious inequality of the 
assessment m different counties tended rather to aggravate the bur- 
then upon those whose contnbution was the fairest Fresh schemes of 
finance were devised, and, on the whole, patiently borne by a jaded 
people The Bank of England rose under the auspices of the whig 
party, and materially relieved the immediate exigencies of the govern- 
ment, while It palliated the general distress, by discounting biUs and 
lending money at an easier rate of interest Yet its notes were depre- 
ciated by twenty per cent in exchange for silver , and exchequer tallies 
at least twice as much, till they were funded at an interest of eight per 
cenL^ But, these resources generally falling very short of calculation, 
and being anticipated at such an exorbitant discount, a constantly in- 
creasing deficiency arose, and pubh credit sunk so low, that about 
the year 1696 it was hardly possible to pay the fleet and army from 
month to month, and a total bankruptcy seemed near at hand These 
distresses again were enhanced by the depreciation of the circulating 
com, and by the bold remedy of a re-coinage, which made the imme- 
diate stagnation of commerce more complete Tlie mere operation of 
exchanging the worn silver coin for the new, which Mr Montague had 
the courage to do without lowering the standard, cost the government 
two millions and a haF Certainly the vessel of our commonwealth 
has never been so close to shipwreck as in this penod , we have seen 

take effect till Dec 25 1705 from which time the e\cise was charged with three per cent, 
interest on the principal sum of i 328 526/, subject to be redeemed by payment of a moiety 
No compensation was given for the loss of so many years* interest 12&13W 3 c 12 §15, 

Sinclair^! 397 State Irialsj xiv i etpost According to aparticulir statement m Somers* 
Tracts, xu 383 , the receipts of the exchequer, including loans, dunng the whole reign of Wil* 
ham, amounted to rather more than 72,00(^000/ The author of the Letter to the Rev T 
Carte, in ansiver to the latter s Letter to a oysiandcr, estimates the sums raised under Charles 
IT from Chn'^tmas, 1660, to Chnstmas 1684, at 46,233,923/ Carte had made them only 
32 474 265/ But his estimate is evidently false and deceptive Both reckon the gross produce 
not the exchequer payments This controversy uas about the year 1742 According to Sin- 
clair, Hist, of Revenue, i 300 , Carte had the last word but I cannot conceive how he 
answered the above mentioned letter to him \ 7 hate%er might be the relative expenditure of 
the two reigns it is evident that the war of 1689 was brought on, in a great measure, by the 
corrupt policy of Charles II 

1 Davenant, Essay on Ways and Means In another of his tracts, vol u 266 edit 1771, 
this writer computes the payments of the state m 1688 at one shilling m the pound of the 
national mcome hut after the ^var at two shilling:* and sixpence ' 

^ Godfrey s Short Account of Bank of England in Somers Tracts, xi 5 Kennet s complete 
l^t 111 733 Ralph 681 Shrewsbury Papers Maepherson’s Annals of Commerce, A n 1^7 
Sinclairs Hist of Revenue 
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the storm raging in stiU greater terror round our heads, t>ut wth far 
stouter planks and tougher cables to confront and nde throug 

tE who accused Wilham of neglechng the me force of 

England, kncAv little what they said, or cared little about its truth 
soldier and a native of HoUand, he naturally looked to the Spanish 
Netherlands as the theatre on which the battle of France ^d Europ 
was to be fought It was by the possession of that countiy and its 
chief fortresses that Louis aspired to hold Holland in vassalage, to 
menace the coasts of England, and to keep the Empire under his in- 
fluence And if, ivith the assistance of those brave regiments, who 
learned, m the well-contested though unfortunate battles of that war, 
the skill and discipline which made them conquerors in the next, it 
was found that France \vas still an overmatch for the allies, what would 
have been effected against her by the decrepitude of Spain, the per- 
verse pnde of Austna, and the selfish disunion of Germany ? The 
commerce of France might, perhaps, have suffered more by an exclu- 
sively maritime waifare, but we should have obtained this advantage, 
which in Itself is none, and would not have essentially cnppled her 
force, at the price of abandoning to her ambition the quarry it had so 
long in pursuit Meanwhile the naval annals of this war added much 
to our renown, Russell, glorious m his oivn despite at La Hogue, 
Rooke, and Shovel kept up the honour of the English flag After that 
great victory, the enemy never encountered us m battle, and the 
wintering of the fleet at Cadiz m 1694, a measure determined by 
William’s energetic mind, against the advice of his ministers, and in 
spite of the fretful insolence of the admiral, gave us so decided a pre- 
eminence both m the Atlantic and Mediterranean seas, that it is hard 
to say what moie could have been achieved by the most exclusive 
attention to the navy® It is true that, especially dunng the first part 
of the war, vast losses were sustained through the capture of merchant 
ships , but this IS the inevitable lot of a commercial country, and has 
occurred in every war, until the practice of placing the traders under 
convoy of armed ships was introduced And, when we consider the 
treachery which pervaded this service, and the great facility of secret 
intelligence which the enemy possessed, we may be astonished that 
our failures and losses were not more complete. 

1 “ Nor IS It that the sea was neglected , for I think dunng much the greater part of 
the war which began in 1689 we were entirely masters of the sea, by our victory in 1692, which 
was only throe years after it broke out so that for seven years \\ e earned the byooitt And for 
any neglect of our sea affairs othcnvise, I belicte, I may in a few words prove that all tne 
pnnces since the Conquest never made so remarkable an improvement to our naval strength as 
king \ViUiam He (Swift) should have been told, if he did not know, what havoc the Dutch 
had made of our shipping in king Charles the Second’s reign and tint his successor, king 
James the Second had not m his whole navy fitted out to defeat the designed invasion of the 
prmce of Orange an individual ship of the first or second rank, which all lay neglected, and 

moonngs These this abused pnnee repaired kt an 
o 7 Shet^'Cmers 7 .lcL mu ">=ig“ficence ” Answer to Swift’s Conduct 

bold measure, but we have 

the king Correspondence, that it onginated with 

UP 68 104.202 210 ,, ‘he mutinous remonstrance of Russell See 

perfidious^ But the rn^ 1 -np« "'S 'H tempered and violent as he was 

remSe Lord Snnd.rlo 'a* »->nS'vas treated by some of his servants is very 

4«. Sunderland wrote to him at least with ^eat bluntness Hanlwr^ 



joo The Peace of Ryswick Jealousy of the Conivions 

The treaty of Ryswick was concluded on at least as fur terms as 
almost pcrpeti al ill fortune could warrant us to expect It compelled 
Louis XIV to reco^ise the king’s title, and thus both humbled the 
court of St Gennams, and put an end for several years to its intrigues 
It c\t nguibhcd, or rather the war itself had extinguished, one of the 
bold hopes of the French court, the scheme of procuring the election 
of the dauphin to the Empire It gave at least a breathing time to 
Europe, so long as the feeble lamp of Charles II 's life should continue 
to glimmer, during which the fate of Ins vast succession miglit possibly 
be regulated without injury to the liberties of Europe ‘ But to those 
who looked with the king’s eyes on the prospects of the Continent, tins 
pacification could appeal nothing else than a prchminarv armistice of 
vigilance and preparation He knew that the Spanish dominions, or 
at least as large a portion of them as could be grasped by a powerful 
arm, had been for more than thirty years the object of Louis XIV 
The acquisitions of that monarch at Aix-la-Chapelle and Nimeguen 
had been compaiatively trilling, and seem hardly enough to justify the 
dread that Europe felt of his aggressions But in contenting himself 
for the time with a few strong towns, or a moderate district, he con- 
stantly kept m view the weakness of the king of Spam’s constitution 
The queen’s renunciation of her right of succession was invalid in the 
jurisprudence of his court. Sovereigns, according to the public law’ of 
France, uncontrollaolc by the rights of others, were incapable of limit- 
ing their own They might do all things but guarantee the privileges 
of their subjects or the independence of foreign states By the queen 
of France’s death, her claim upon the inheritance of Spam was de- 
volved upon the dauphin, so that ultimately, and \irtually m the first 
instance, the two great monarchies w’ould be consolidated, and a single 
will would direct a foice much moie than equal to all the rest of 
Europe If we admit that every little oscillation m the balance of 
power has sometimes been too minutely rcgaided by English states- 
men, It would be absurd to contend, that such a subversion of it as the 
union of France and Spain under one head did not most seriously 
threaten both the independence of England and Holland 

The house of commons which sat at the conclusion of the treaty of 
Ryswick, chiefly composed of whigs, and having zealously co-operated 
m the prosecution of the late war, could not be supposed lukewann in 
the cause of liberty, or indifferent to the aggrandisement of France. 
But the nation’s exhausted state seemed to demand an intermission of 
its burtliCns, and revived the natural and laudable disposition to 
frugality which had characterised in all former times an English 
parliament The arrears of the ^var, joined to loans made dunng it» 

* The peace of Ryswick was absolutely necessary, not only on account of the defection of 
the duke of Savoy, and the manifest di^dvantage with which the allies earned on the war 
but because public credit in England was almost annihilated, and it was hardly possible to pa) 
the army Ihe extreme distress for money is forcibly displayed m some of the kiss’s lettcis 
to lord Shrewsbu y P 114 Stc. These were in i 6 q 5, the very of English prosperity 

from which, by the favour of Providence and the buoyant energies of the nation, we have, 
though not quite with an uniform motion, culmmatcd to our present height (1824) 

If tYjc tre,ity could have been concluded on the basis originally laid down, it would even have 
been tjonouraole But the French rose m their terms dunng the negotiation and through the 
selfisVness of Austria obtained Strasburgh, which they had at first ofiered to relinquish, and 
were rcry near getting Luxemburg Shrewsbury Correspondence, 316 &.c Still the terms 
were better than those ofiered m 1^3, which William has been censured for refusing 
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Drouress, left a debt of about seventeen millions, ^yhlch excited much 
mqmernde, and evidently could not be discharged but by ste idy re- 
tre'nchment and uninterrupted peace But, more than this, a reluctance 
to see a standing army established prevailed among the great majority 
both of wings and tones It was unknown to their ancestors— this was 
enough for one party, it was dangerous to liberty— this alarmed the 
other Men of ability and honest intention, but, like most speculative 
politicians of the sixteenth and seventeenth centuries, rather too loud 
of seeking analogies m ancient history, mnueiiced the public opinion 
by their wiitings, and cairied too far the undeniable truth, that a large 
army at the meie control of an ambitious prince may often overthrow 
the liberties of a people ' It was not sufficiently remembered, that the 
bill of rights, the annual mutiny bill, the necessity of annual votes ot 
supply for the maintenance of a regular army, besides, what was far 
more than all, the publicity of all acts of government, and the strong 
spirit of liberty binning in the people, had materially diminished a 
danger which it would not be safe entirely to contemn 

Such, however, was the influence of what may be called the consti- 
tutional antipathy of the English in that age to a regular army, that 
the commons, in the first session after the peace, voted that nil troops 
raised since 1680 should be disb inded, reducing the forces to about 
7000 men, which they were with difficulty prevailed upon to augment 
to 10,000 (Journ II Dec 1697 Pari Hist, 1167) Ibey resolved, 
at the same time that, “ in a just sense and acknowledgment of wlnt 
great things his majesty has done for these kingdoms, a sum not 
exceeding 700,000/ be granted to his majesty during Ins life, for the 
support of the civil list " So ample a gift from an im])ovenshed nation 
IS the strongest testimony of their affection to the king* But he w is 
justly disappointed by tlie former vote, which, in the hazardous con- 
dition of Lmope, prevented this countiyfiom wearing a countenance 
of preparation, more likely to avert than to bring on a second conflict 
He permitted himself, however, tocaiiy this resentment too far, and 
lost sight of that subordination to the liiw which is tlie duty of an 
English sovereign, when he evaded compliance witli this resolution of 
the commons, and took on himself the unconstitutional responsibility 
of leaving sealed orders, when he went to Holland, that 16,000 men 
should be kept up, without the knowledge of his ministers, wlncli they 
as unconstitutionally obeyed In the next session a new parliament 
having been elected, full of men strongly imbued with what the courtiers 
ityled commonwealth principles, or an extreme jealousy of royal power,* 

1 Jloyli. now published his ''IArj,umcnt, showing thit i st Hiding riny w incoiisisltiit with a 
free govcriiincnt, and absolutely destructive to the constitution of the English moinrchy " 
i: '* Ircnclnij his History of Standing Armies tu Englitd, id 

653 Other paniplilcts of a similar description may be found tn the same volume 
Moumals, aist Dec 1597 Pari Hist v ti68 It was carried by 2.5 to SS 

Ihc clecUons fell generally/* says Burnet, ** on men who were in the interest of govern 
ment many of them indeed had some popular notions, which they had druik iii under a bad 
this ought to beep them under a good one , so that those who wished 
Onelnw n difficulties 111 nianaeing them ” Upon which speaker 

I’^ppcti to think,” ho says ‘"a good one nnghl 
an3 ‘'u«eed to a good one They were the best men of tho 

tlms’e of a revolution government by its own pniiciplcs, and not 

M^ntamie An' superseded "The elections , *1 we read In a IcUer of Jlr 

aUc wi^ w^ ore m ' ’"ims “ “» Counties til it is not very comfort 

Arc m DU&incs:) liut yet after ail, tho prcitcnt mcuiUura swe budi os will nciih^ 
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it was found impossible to resist a diminution of the arm> to 7000 
troops 1 These, too, were voted to be natu es of the British dominions , 
and the king incurred the severest mortihcation of his reign, in the 
necessity of sending bick his regiments of Dutch guards and French 
refugees The messages that passed between liim and the parliament 
bear witness how deeply he felt, and how fruitlessly he deprecated, this 
act of unkindness and ingratitude, so strikingly in contrast with the 
deference that parliament has generally show n to tlie humours and pre- 
judices of the crown m matters of far higher moment ■“ The foreign 
troops were too numerous, and it would have been politic to conciliate 
the nationality of the multitude by reducing their number , yet they 
had claims which a grateful and geneious people should not have for- 
gotten they were, many of them, the chivalry of protestantism, the 
Huguenot gentlemen who had lost all but their swords in a cause which 
we deemed our own, they were the men who had tern fied James from 
Whitchdl, and brought about a deliverance, which, to speak plainly, 
we had neither sense nor courage to achieve for ourselves, or which at 
least we could never have achieved without enduring the convulsive 
throes of anaichy 

There is, if not more apology for the conduct of the commons, yet 
more to censure on the king's side, in another scene of humiliation 
which he passed through, in the business of the Irish forfeitures 
These confiscations of the property of those who had fought on the 
side of James, though, m a legal sense, at the crown’s disposal, ought 
undoubtedly to have been applied to the public service It was the 
intention of parliament that two thirds at least of these estates should 
be sold for that purpose , and William had, in answer to an address 
(Jan 1690), promised to make no grant of them till the matter should 
be considered in the ensuing ••ession Several bills were brought in to 
carry the original resoUtions into effect, but, probably through the 
influence of government, they always fell to the ground in one or other 
house of parliament Meanwhile the king granted away the whole of 
tliese forfeitures, about a million of acres, with a culpable profuseness, 
to the ennching of his personal favouiites, such as the earl of Portland 
and the countess of Orkney ® Yet as this had been done m the exercise 
of a lawful prerogative, it is not easy to justify the act of resumption 
passed in 1699 ^I^he precedents for resumption of grants were obsolete, 

hurt England nor this gONcrnmciit but I bclioc they must be handled very nicely Shrews- 
bury Correspondence, 551 Ihis pirliatnciiC however, fell into a great mistake about the 
reduction of the army , as Polingbrokc in his LctUrs on History very candidly admits, tliough 
connected with those who had voted for it 

1 Joum 17 Dec 1698 Pari Hist X191 

* Journals, 10 Jan 18 20 and 25 March Lords Joum 8 Feb Pari Hist 1107 1191 
Ralph, 808 Burnet, 319 It is now bevond doubt that William had senous thoughts of c^uit 
tmg the government, and rctinng to Holland, sick of the faction and ingratitud*. of this nation 
Shrewsbury Correspondence 571 Hardwickc Papers, "62 Ihis was m his character, and 
not like the vulgar story which that retailer of all gossip, *Dalrympk calls a well authenticated 
tradition, that the king \\alked furiously round hiS room, exclainung, “ If I had a son by 
G— • the guards should not leave me ^ It would be vain to ask how this son would have 
enabled him to keep them against the bun of the parliament and people 

* The prodigality of William m grants to his favourites was an undcnnhle reproach to his 
reign Charles 11 Iiad. however, w iih much greater profuscncss, though much less blamed for 
It, given away almost all the crown lands in a feVv years after the restoration and the com 
mons could not now be prevailed upon to shake those* grants, which was urged by the court, 

lu order to defeat the resumption of those m the present reign 1 he length of time undoubt v 
cdly made a considerable diflfcrencc An enormous grant of the crowns domaiinl rights id 
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15 not inalienable, if this were a mischief, as could not perhaps be 
doubted, It was one that the legislature had permitted with open eyes 
till there was nothing left to be alienated Acts therefore of kmd 
shake the general stability of possession, and destroy that confidence 
in which the practical sense of freedom consists, that the absolute 
power of the legislature, which in strictness is as arbitrary m Lnglancl 
as m Persia, will be exercised in consistency with justice and lenity 
They are also accompanied for the most p irt, as appears to have been 
the case in this instance of the Irish forfeitures, with partiality and 
misiepresentation as well as violence, and seldom fail to excite an 
odium far more than commensurate to the transient popularity which 
attends them at the outset ' 

But, even if the resumption of William’s Irish grants could be 
reckoned defensible, there can be no doubt that the mode adopted 
by the commons, of tacking, as it was called, the provisions for this 
purpose to a money bill, so as to render it impossible for the lords even 
to modify them without depiiving the king of liis supply, tended to 
subvert the constitution and annihilate the rights of a co equal house 
of parliament This most reprehensible dev ice, though not an unnatural 
consequence of their pretended right to an exclusive concern m money 
bills, had been employed m a former instance during this reign (In 
Feb 1692) They were again successful on this occasion , the lords 
receded from their amendments, and passed the bill at the king’s desire, 
who perceived that the fury of the commons was tending to a terrible 
convulsion * But the precedent was infinitely dangerous to their legis- 
lative pow'er If the commons, after some more attempts of the same 
nature, desisted from so unjust an encroachment, it must be attributed 
to that which has been tlie great preservative of the cquihbrnim in our 
government, the public voice of a reflecting people, averse to manifest 
innovation, and soon ofleiuled by the intemperance of factions 

The essential eh iiigc winch the fill of the old dyn isty had wrought 
in our constitution displayed itself in such a vigorous spirit ot inquiry 
and interference of pailiament with all the course of government as, if 
not absolutely new, was more uncontcsled and move effectual thin 
before the revolution The commons indeed under Charles II had 
not wholly lost sight of the precedents which the long p irliament h id 
established for them, but not without continual resistance from the 
rourt, in which their right of examination was by no means admitted 
But the tones throughout the reign of William evinced a departure 
from the ancient principles of tlicir faction in nothing moie than in 
asserting to the fullest extent thepovversand privileges of the commons, 
and, in the coalition they formed with the malecontent wings, if the 

Onm Pprllaiid e\cin.a much clamour m 1697 md uroduced a spi 

noi ‘I*® w'licli WK much ovlollcd fonts boliFi 

-This i» riniutd 111 P irl Hist 078 and 
Iron, the house of commons revoked t?ic Kraut, 
md.W justifiable ilLS answer 011 this occasion, it miy here be remarked wa^ h 

andl’l^d m'?a“ 

nTiit'b rsM^v^on^OrTiif ^ Uunict, Shrewsbury Coricspondciicc, See ilbo Dave 

Imtls, t"mp w in -*'“1 l)t...plrlcts lu Corners Imets.vol n , and 
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men of liberty adopted the nickname of the men of prerogative, the 
latter did not less take up the maxims and feelings of the former The 
bad success and suspected management of public affairs co-operated 
with the strong spirit of party to establish this important accession of 
authority to the house of commons In June, 1689, ^ special committee 
was appointed to inquire into the miscarriages of the war in Ireland, 
especially as to the delay in relieving Londonderry A similar com- 
mittee was appointed in the lords The former reported severely 
against col Lundy, governor of that city, and the house addressed 
the king, that he might be sent over to be tried for the treasons laid to 
his charge (Com Joum , June i , Aug 12 ) I do not think there is 
any earlier precedent in the Journals for so specific an inquiry into the 
conduct of a public officer, especl^llly one in military command It 
marks therefore very distinctly the change of spint which I have so 
frequently mentioned No courtier has ever since ventured to deny 
this general right of inquiry, though it is the constant practice to elude 
It The' right to inquire draws with it the necessary means, the 
examination of witnesses, records, papers, enforced by the strong arm 
of parliamentary privilege In one respect alone these powers have 
fallen rather short, the commons do not administer an oath, and 
having neglected to claim this authority in the irregular times when 
they could make a pnvilege by a vote, they would now perhaps find 
difficulty m obtaining it by consent of the house of peers They 
renewed this committee for inquiring into the miscarriages of the war 
in the next season (Id Nov i ) They went very fuUy into the dis- 
pute between the board of admiralty and admiral Russell, after the 
battle of La Hogue, ‘ and the year after investigated the conductor 
his successors, Killigrew and Delaval, in the command of the Channel 
fleet* They went, in the winter of 1694 , ^ very long examination 
of the admirals and the orders issued by the admirmty during the pre- 
ceding year , and then voted that the sending the fleet to the Mediter- 
ranean, and the continuing it there this winter, has been to the honour 
and interest of his majesty and his kingdoms (Com. Journ 27 Feb. 
1694-5 ) But It is hardly worth while to enumerate later instances of 
exercising a nght which had become indisputable, and, even before it 
rested on the basis of precedent, could not reasonably be denied to 
those who might advise, remonstrate, and impeach 

It is not smpnsing that, after such important acquisitions of power, 
the natural spirit of encroachment, or the desire to distress a hostile 
government, should have led to endeavours, which by their success 
would have drawn the executive administration more directly into the 
hands of parliament A proposition was made by some peers, in 
December, 1692, for a committee of both houses to consider of the 
present state of the nation, and what advice should be given to the 
king concerning it This dangerous project was lost by 48 to 36, several 
tones and dissatisfied whigs unitmg m a protest against its rejection 
(Pari Hist 941 Burnet, 105 ) The king had in his speech to parlia- 
ment requested their advice in the most general terms , and this slight 

1 Pari History 657 Dalrymple Com and Lords’ Journals 

* Pari Hist 703 Delaval and Killigrew were Jacobites, whom William generously but 
imprudently putmto the command of the fleet 
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expression, though no more llian is contained m the common wfd of 
summons, was tortured into a pretext for so cxtraordinar>' a prop s 
as that of a committee of delegates, or council of slate*, which might 
soon have grasped the entire administration It was at least a rcintu) 
so little according to precedent, or the analogy of our constitution, that 
some very serious cause of dissatisfaction with the conduct of aflairs 

could be Its only excuse, „ , . 1 a 

Bumet has spoken with reprobation of another scheme engcnuc^ci 
by the same spirit of inquiry and control, that of a council of trade, 
to be nominated by parliament, with powers for the effectual preserva- 
tion of the interests of the merchants If the members of it were 
intended to be immoxable, or if the vacancies were to be filled by con- 
sent of parliament, this would indeed ha%c encroached on the prero- 
gative m a far more eminent degree than the famous India bill of 1783, 
because its operation would hai.e been more extensive and more at 
home And, even if they were only named in the first instance, as has 
been usual in parliamentary commissioners of account or inquiry, it 
would still be matenal to ask, what extent of power for the prescrxxation 
of trade was to be placed in their hands The precise nature of the 
scheme is not explained by Bumet But it appears by the Journals 
that this council was to receix'e infonnaiion from merchants as to the 
necessity of convoys, and send directions to the board of admiralty, 
subject to the king’s control, to receive complaints and represent the 
same to the king, and m many other respects to exercise \ery important 
and anomalous functions They were not however to be members of 
the house. But even with this restriction, it ‘vas too hazardous a 
departure from the geriuil maxims of the constitution ' 

The general unpopularity of William's administration, and moie 
particularly the reduction of the forces, afford an ample justification 
lor the two treaties of partition, which the tory faction, with scandalous 
injustice and inconsistency, turned to his reproach No one could 
deny that the aggrandisement of Trance by both of these treaties was 
of serious consequence But, according to the Tnglish interests, the 
first object was to secure the Spanish Netherlands from becoming pro- 
vinces of that power, the next to maintain the real independence of 
Spam and the Indies Italy was but the last m order, and though the 
possession 0^ Naples and Sicily, with the ports of 1 uscany, as stipu- 
lated in the treaty of partition, would hate rendered France absolute 
mistress of that whole country and of the ^Iccliterranean sea, and 
essentially changed the balance of Europe, it v as yet more tolerable 
than the acquisition of the whole monarchy in the name of a Bourbon 
pnnee, which the opening of the succession wathout jirex lous arran'fe- 
inent was likely to produce They at least who shrunk from the thought 
of another \/ar, and studiously depreciated the value of continental 
a Uances, were the last who ought to have exclaimed against a treaty 
w ich had been ratified as the sole means of giving us something like 

figlit^g for It Nothing therefore could lit 
easonable than the clamour of a tory house of commons in 

terms An abjuraUon of James's tu!c m ver 

I 9 J to r33 as a ciuahacaUoa for members of ibis councU , but thi, was Irat 
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1701 (foi the maIecor\tent wings were now so consolidated with the 
tones, as in general to bear their name) against the partition tieaties , 
nothing more unfair than the impeachment of the four lords, Portland, 
Orford, Somers, and Halifax, on that account But we mus at the 
same time remark, that it is more easy to vindicate the partition treaties 
themselves, than to reconcile the conduct of the king and some others 
with the principles established in our constitution William had taken 
these important negotiations wholly into his own hands, not even com- 
municating them to any of his English ministers, except lord Jersey, 
until his resolution was finally settled Lord Somers, as chancellor, 
had put the great seal to blank powers, as a legal authority to the 
negotiators , which evidently could not be valid, unless on the danger- 
ous principle that the seal is conclusive against all exception ^ He had 
also sealed the ratification of the treaty, though not consulted upon it, 
and though he seems to have bad objections to some of the terms , and 
in both instances he set up the king’s command as a sufficient defence 
The exclusion of all those whom, whether called privy or cabinet coun- 
sellors, the nation holds responsible for its safety, from this great nego- 
tiation, tended to throw back the whole executive government into the 
single will of the sovereign, and ought to have exasperated the house 
of commons far more than the actual treaties of partition, which may 
piobably have been the safest choic' in a most perilous condition of 
Europe The impeachments however were in most respects so ill sub- 
stantiated by proof, that they have geneially been reckoned a disgrace- 
ful instance of party spirit*' 

The whigs, such of them at least as continu'='d to hold that name in 
honour, soon forgave the mistakes and failings ot their great deliverer, 
and indeed a high regard for the memory of William III may justly 
be reckoned one of the tests by which genuine whiggism has always 
been recognised By the opposite party he was rancorously hated , 
and their malignant calumnies still sully the stream of history ® Let 

^ See speaker Onslow’s Note on Burnet (Oxf edit 468), and lord Hardwickes hint of 
his father^ opimon Id 475 But see also lord Somers s plea as to this State Trials, 
xjii 267 

^ Pari Hist State Trials, xiv 233 The letters of William, published m the Hardwicke 
otate Papers, are both the most authentic and the most satisfactory explanation of his policy 
during the three momentous years that closed the seventeenth century It is said, m a note 
of lord Hardwicke on Burnet (Oxford edit iv 417 ) (from lord Somers s papers), that when 
some of the ministers objected to parts of the treaty, lord Portland’s constant answer was, that 
nothing could be altered upon which one of them said, if that was the case, he saw no reason 
why they should be called together And it appears by the Shrewsbury Paper:,, p 371 , that 
the duke, though secretary of state, and in a manner pnme minister, was entirely kept by the 
king out of the secret of the negotiations which ended m the peace of Ryawick whether, 
after all, there remained some lurking distrust of his fidelity, or Irom whatever other cause this 
took place, it was very anomalous and unconstitutional And it must be owned, that by this 
sort of proceeding which could have no sufficient apoloCT but a deep sense of the unworthi- 
ness of mankind, William brought or himself much of that dislike which appears so ungrate- 
ful and unaccountable 

As to the impeachments, few have pretended to justify them even Ralph is half ashamed 
of the j*arty he espouses with so little candour towards their adversaries The scandalous con 
duct of the tones in screening the earl of Jersey, while they impeached the whig lords, some 
of whom had really borne no part in a measure ne had promoted, sufficiently displays the fac 
tiousncss of their moti\es See lord Haversham’s speech on this Pari Hist 12^ 

• BiJiop Fleetwood, in a sermon, preached m 1703, says of William, “whom all the world 
of fnends and enemies kno\\ how to value, except ayew English wretches ” Kcnnet, 840 
Boyer, in his History of tlie Reign of Queen Anne, p 12 , says that the king spent most of his 
pnvate fortune, computed at no less than two millions, in the service of the English nalion I 
sliould be glad to have found this vouched by bcttcc authonty* 
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us leave such as prefe. Charles I to AVilham III m the enjoyment of 
prejudices which are not likely to be overcome by argumenl But it 
must ever be an honour to the English crown that it has been worn by 
so great a man Compared with him, the statesmen who surrounded 
his throne, the Sunderlands, Godolphins, and Shrewsburys, even the 
Somerses and Montagues, sink into insignificance He was, truth, 
too great, not for the times wherein he was called to action, but lor the 
peculiar condition of a king of England after the revolution , and as he 
was the last sovereign of tins country whose understanding and energy 
of character have been very distinguished, so was he the last who has 
encountered the resistance of his paihament, or stood apart and un- 
disguised m the maintenance of his own prerogative His reign is no 
doubt one of the most important in our coubtitutional history, both on 
account of its general character, which I have slightly sketched, and of 
those beneficial altentions in our law to which it gave use These 
now call for our attention 

The enormous duration of seventeen years, for winch Charles II 
protracted his second parliament, turned the thoughts of all who 
desired improvements in the constitution towards some limitation on 
a prerogatiie which had not hitherto been thus abused Not only the 
continuance of the same house of commons during such a period 
destioyed the connexion between the people and their representatives, 
and laid open the latter, without responsibility , to the corruption which 
was hardly denied to prevail, but the privilege of exemption fiom civil 
process made needy and worthless men secure against their creditors, 
and desirous of a seat in parliament as a complete safeguard to fraud 
and injustice The tenn of three years appeared sufficient to establish 
a control of the electoral over the representative body, without recur- 
ring to the ancient but inconvenient scheme of annual parliaments, 
which men enamoured of a still more popular form of govermnent than 
our own were eager to recommend A bill for this purpose was brought 
into the house of lords in December, 1689, but lost by the prorogation 
(Lords’ Journals) It passed both houses early m 1693, the wings 
generally supporting, and the tones opposing it , but on this, as on 
many other gicat questions of this reign, the two parties wete not so 
regularly arrayed against each other as on points of a more personal 
nature (Pail Flist. 754 *) To this bill tlie king refused his assent an 
exercise of prerogative which no ordinary circumstances can reconcile 
either with prudence or with a constitutional administration of govern- 
ment. But the commons, as it was easy to foresee, did not abandon 
so important a measure , a similar bill received the royal assent in 
November, 169^ (6 W & M c 2 ) By the tuennial bill it was 
^ Piovidcd that every parliament should cease and detennme 
with^m three years from its meeting The clause contained m the act 
thrS ^ intermission of parliaments foi more than 

somewhat thought necessary to revive the 

aTof ifi^7 w impracticable provisions by which the 

annual meeting, it being evident that even 

Sme^ofgo” “ ■”<l-P™=aWa lo .he 

This annual assembly of parliament was rendeied necessary, in the 

45 * 
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fiist place, by the strict appropriation of the levenue according to votej 
of supply It was secured next, by passing the mutmy-bill, under 
which the aimy is held together, and subjected to mihtaiy discipline, 
for a shoit tenh, seldom or never exceeding twelve months These 
are the two effectual secunties against military power , that no pay can 
be issued to the troops without a previous authonsation by the com- 
mons m a committee of supply, and by both houses in an act of appro- 
priation , and that no officer or soldier can be punished for disobe- 
dience, nor any court martial held, without the annual le-enactment of 
the mutiny bill Thus it is strictly true that, if the king were not to 
summon parliament every year, his army would cease to have a legal 
existence , and the refusal of either house to concur m the mutiny bill 
would at once wrest the sword out of his grasp By the bill of rights. 
It IS declared unlawful to keep any foices in time of peace without 
consent of parliament This consent, by an invariable and wholesome 
usage, IS given only from year to year , and its necessity may be con- 
sidered perhaps the most powerful of those causes which have trans- 
ferred so much even of the executive power into the management of 
the two houses of parliament 

The reign of William is also distinguished by the provisions intro- 
duced into our law for the security of the subject against iniquitous 
condemnations on the charge of high treason, and intended to perfect 
those of earlier times, which had proved insufficient against the par- 
tiality of judges But upon this occasion it wiU be necessary to take 
up the history of our constitutional law on this important head front 
the beginning 

In the earlier ages of our law, the crime of high treason appears to 
have been of a vague and indefinite nature, determined only by such 
arbitrary construction as the ciicumstmces of each particular case 
might suggest It was held treason to kill the king's father or his 
uncle , and Mortimer -was attainted for accroaching, as it was called, 
royal power , that is, for keeping the administiation m his own hands, 
though without violence towards the reigning prince But no people 
can enjoy a free constitution, unless an adequate secunty is furnished 
by their laws against this discretion of judges m a matter so closely 
connected with the mutual relation between the government and its 
subjects A petition was accordingly presented to Edward III by one 
of the best parliaments that ever sat, requesting that “ whereas the 
king’s justices in different counties adjudge men indicted before them 
to be traitors for divers matters not known by the commons to be 
treasonable, the king would, by his council, and the nobles, and learned 
men (les grands et sages) of the land, declare in parliament what should 
be held for treason ” The answer to this petition is in the words of the 
existing statute, which, as it is by no means so prolix as it is important, 

1 shall place before the leadei-'s eyes 

“ Whereas divers opinions have been before this time m what case 
treason shall be said, and in what not , the king, at the request of the 
lordjji and commons, hath made a declaration in the manner as here- 
after foUoweth , that is to say, when a man doth compass or imagine 
the death of our lord the king, of my lady his queen, or of their eldest 
son and heir of if a man do violate the king’s companion or the king’s 
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cldt:t daughter unmarried, or the Aife of the Ling's 
or if a man do k/y v-ar against our lord the kin'^ m hu realm, of ^ 
adrerent to the Ling's enemies in his realm, gi/ing to them aid and 
comfort m the realm o- clse/.hcre, and thereof be proveably attaiiUcd 



thT’chano-llor, treasurer, or the Lm/s justices of the one bench or the 
other, justices in eyre, or jus’iccs of a.sue, and all other justices as- 
si'^ned to near and determine, b-ing m their place domg their O'lices , 
and It is to be understood, tnat m tne ca^es abo/e rthe irsed, it ougnt 
to be judged treason *hich tnenos to our lo'd the king and his royal 
majesty °And of such tremson the forfeiture of the esche^ils puruiineiii 
to our lord me Ling, as ..ell of the- lards and tf nements holden of others 
as of hims-lf ^Kot Pari lu 239 3 in^L i ) 

It se-tms impossible not to obso'-.e that the .vant of di;f'rct arrange- 
ment natural to so unp iilosophical an age, and .Inch renders many r,f 
our old s’atutes fcry confused, is emirently displ i^'ed in this strange 
conjunction of offences, i.here to counterfeit ih_ ling^ sell, Ahicii 
might be for the sake of pn.atc fraud, and Cien h'S com, s.hich rnu^t 
be so, IS ranged along .ilh all th it rc*ali^ end mger^ tne cstauhshed 
go emment, .'.itU con^pirucy and insurrecuon Put tins is art objection 
of little magnitude, compared /.ith one that .iriies out of an om.sJon 
in enumerating the modes .vhereby trta on cou'd be committed In 
most other offences, the intention, ho.' e.er manifest, the conln/anc- 
ho’.e.er delib^ra'c, the attempb Lo/ever casual!/ rendered abortwe 
form so man/ ctgrees of malignity, or at least of rnisch'ef, ".hich the 
junsprudcnce of most countnes, and none more tlian iengland, has 
been accustomed to distinguish from the perpetrated action b/av.arding 
an inknor pun shrnent, or e.cn none at alb Ilor is this distinction 
merely foarded on a diifercnce in the moral indignation v.ith hich v,e 
are impeded to regard an ir cho, te and a consummate crime*, but is 
.'.arranted by a pnncip'e of reason, -ince the penalties atuebed to th 
completed offeree spread their terror o.er all the machinations pre- 
paratory to It , and he v.ho fails in his stroke has had the murderer’s 
fa^ as much before his e/ts as the more d./terou3 assassin. But those 
v#ho conspire against the constituted go/ernment connect in tne^r 
sanguine hope the assurance* of impunity ,/jth the c/ecution of their 
enrne, and would ju,>tly dende the mockery of an accusation /.hich 
cou d onlybe preferred against them .vnen their banners /.ere ur'furlcd, 
M arra’ e<L It is as reasonable tnereforc, aa it is conform- 

usages of e'.cry country, to place conspiracies against the 

of actual rebellion, and to crush 
treason, ./ho, ..C're the la// to wait for their 

‘^”5 famous 

•' treasonable to compass or imagine the 

rebellion appears to fall //ithin the letter 
of ito enactments, unle-33 it npen into a substantive act of levying /ar 
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I am less inclined to attribute this material omission to the laxity 
which I have already remarked to be usual in our older laws, than to 
apprehensions entertained by the barons that, if a mere design to levy 
war should be rendered treasonable, they might be exposed to much 
false testimony and arbitrary construction But strained constructions 
of this very statute, if such were their aim, they did not prevent I do 
not now advert to tlie more extravagant convictions under this statute 
in some violent reigns, but it gradually became an established doctrine 
with lawyers, that a conspiracy to levy war against the king’s person, 
though not in itself a distinct treason, may be given in evidence as an 
overt act of compassing his death Great as the authonties may be on 
winch this depends, and reasonable as it surely is that such offences 
should be brought within the pale of high treason, yet I must confess, 
that this doctrine has ever appeared to me utterly irreconcilable with 
any fair interpretation of the statute It has indeed, by some, been 
chiefly confined to cases where the attempt meditated is directly 
against the king’s person, for the purpose of deposing him, or of com- 
pelling him, while under actual duress, to a change of measures , and 
this was construed into a compassing of his death, since any such 
violence must endanger his life, and because, as has been said, the 
prisons and graves of princes are not very distant ' But it seems not 
very reasonable to found a capital conviction on such a sententious 
remark , nor is it by any means true that a design against a king’s life 
is necessarily to be inferred from the attempt to get possession of his 
person So far indeed is this fiom being a general rule, that m a 
multitude of instances, especially during the minority or imbecility of 
a king, the purposes of conspirators would be wholly defeated by the 
death of the sovereign whose name they designed to employ But 
there is still less pretext for appl>ing the same construction to schemes 
of insurrection, when the royal person is not diiectly the object of 
attack, and where no cncumstancc indicates any hostile intention to- 
waids his safety This ample extension of so penal a statute was first 
given, if I am not mistaken, by the judges m 1663, on occasion of a 
meeting by some persons at Farley Wood in Yorkshire, (Hale, 121 ) in 
order to concert measures for a rising But it was aftci wards confirmed 
111 Harding’s case, immediately after the revolution, and has been 
repeatedly laid down fiom the bench in subsequent proceedings for 
treason, as well as in treatises of very great authority* It has therefore 

^ 3 Inst. X3 X Hale b Picas of the Crown, lao Foster 195 Coke la>sit down positively, 
p 14 , that a con^iracy to levy war is not high treason as an overt act of compassing the 
icing^s death ** For this were to confound the several classes or membra dividenUa * Hale 
objects, that Coke himself cues the cose of lords Essex and Southampton) which seems to 
contradict that opinion But it mav be answered, m tlie first place, that a conspiracy to levy 
war was made high treason during the life of Elizabeth and secondly, that Cokes words as 
to that case are, that they * intended to goto the court where the queen and to have 
taken her into their powf‘r and to have removed divers of her council, '\w6,/or that etui did 
assemble a multitude of people this being raised to the end aforesaid, vvas a sufficient overt 
act of compassing the death of the queen ' 1 he earliest case is th it of Stone, who was con 
victed of compassing the queen s death on evidence of exciting a foreign power to invade the 
kingdom But he was very obnoxious and the precedent is not good Hale, 122 

It IS also held that an actual levyingwar may belaid as an overt act of compassing the king's 
death which indeed follows h fortiori from the former proposition provided it be not a con 
atruciivc rebellion, but one really directed against the royal authority Hale, 123 

“ Fosters Discourse on Hi^h 1 reason 196 Stale Inals, xii 646 790 818 \ni 62 (six 
John Friend’s case) et alibi 1 ius imporWniqucsuou having arisen on lord Russell s trial, gav4 
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ill the weisrhtof established precedent , yet I question whether another 
instance cL be found in our jurisprudence of giving so 
sSon, only to a penal, but to any other statute ' Nor does it 
speak m favour of this construction, that temporary laws have been 
enacted on various occasions to render a conspiracy to levy war 
treasonable , for which purpose, accouimg to this current doctrine, the 
statute of Edward III needed no supplemental provision Such act^ 
were passed under Elizabeth, Chailes 11 , and Gcor^ III,, each of 
them limited to the existing reign (12 Eliz c. l , 13 Gar 2 c. i , 30 
G 3 c 7 ) But It IS very seldom that, in an hereditary monarchy, tlie 
rei'^insr prince ought to be secured by any peculiar provisions , and 
thimgh the remarkable circumstances of Elizabeth's situation exposed 
her government to unusual penis, there seems an air of adulauon or 
absurdity in the two latter instances. Finally, the act of 57 G III 
c 6 has confirmed, if not extended, what stood on lather a piecanous 
basis, and rendered perpetual that of 36 G III c. 7 , which enacts, 
“ that, if any pLrson or persons whatsoever, during the life of the king, 
and until the end of the next session of parliament after a demise of 
the crown, shall, within the realm or without, compass, imagine, invent, 
devise, or intend death or destruction, or any bodily haim tending to 
death or destruction, maim or wounding, imprisonment or restraint of 
the person of the same our sovereign lord the king, his heirs and 
successors, or to deprive or depose him or them from the style, honour, 
or kingly name of the imperial crown of this realm, or of any Other of 
his majesty’s dominions or countries, or to levy war against his majesty, 
his heirs and successors, within this realm, in ordci, by force or con- 
straint, to compel him or them to change his or their measures or 
counsels, or m older to put any force or constiaint upon, or to in- 
timidate or overawe, both houses, or cither house of parliament, or to 
move or stii any foreigner or stianger with force to invade this realm, 
or any other his majesty’s doinimons or countries under the obeisance 
of his majesty, his heirs md successors , and such compassmgs im- 
aginations, inventions, devices, and intentions, or any of them, shall 
express, utter, or declare, b) publishing any punting oi writing, or by 
any overt act or deed , being legally convicted thereof upon the oaths 
of two lawful and credible witnesses, shall be adjudged a traitor, and 
suffer as in cases of high treason " 

This from henceforth will become our standaid of constitutional law, 
instead of the stamte of Edward III, the latterly received inteipreta- 
tions of which it sanctions and embodies But it is to be noted as the 
doctrine of our most approved authorities, that a conspiracy for many 

nsi. to a Mnuoversy bclween two eminent lawyers, sir Bartholomew Showennd sir Robert 
fr. 1 ^ the httu- denying, that a con-piracy to depose the king and 

^ n"^ compassing Ins death Stale 1 rials, ix 710 8t8 ^ 

See also Phillinps s State tnaU 11 39 jB a work to which I iiiiglit li ive referred m othci 

^ In V' ''''O'*" Judeniciil and impartiality of the author 

n"e tre'Jn'r^tc’r = groindwm k'niion which tlu"s‘con!i^r!it- 

the into -i metaphysical pcrsonihciUoii and to argue tint 
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The Statule of Edward III disatssed 

pin poses which, if carried into eficct, would incur the guilt of treason 
will not of itbolf amount to it The consliuctuo iiUcipiclation of com 
passing the king’s death appears onl) ipplicablo to conspiracies, 
whereof the intent is to depose or to use pcisonal compulsion tomids 
him, or to usuip the administration of his govtinnicnt (Hale, 123 
Foster, 213) But though msurioctions in oidcr to thiou doun all 
enclosures, to alter the established law or change religion, or in 
geneial for the reform ilion of alleged grievances of a public nature, 
wherein the insurgents have no special interest, aic in themselves 
tieasonable, yet the previous concert and conspiiacy for such purpose 
could, under the statute of Edward III , only p iss for a misdemeanour 
Hence, while it has been positively laid down, tint an attempt by 
intimidation and violence to force the repeal of a law is high treason,' 
though directed rather against the two houses of parliament than the 
king’s person, the judges did not venture to declare that a mere con- 
spiracy and consultation to raise a force for that purpose Mould amount 
to that offence-* But the statutes of 36 57 Geo III dcteimine the 

intention to levy nar, in order to put any force upon or to intimidate 
either house of parliament, manilcstcd by in overt act, to be treason, 
and so far have undoubtedly extended the scope of the law We may 
hope that so ample a legislative declaration on the law of treason will 
put an end to the preposterous inteipretations which have found too 
much countenance on some not \ery distant occasions The crime of 
compassing and imagining the king’s ck ith must be manifested by 
some overt act , that is, there must be something done in execution of 
a traitorous purpose For, as no haticd towards the person of the 
sovereign, nor any longings for his death, are the imagination which 
the law here intends, it seems to follow that loose words or u'ntings, in 
which such hostile feelings may be embodied, unconnected with any 
positive design, cannot amount to treason It is now theiefore gene- 
rally agreed, that no words will constitute that offenee, unless as evi- 
dence of some overt act of treason , and the same appears clearly to 
be the case with lespect at least to unpublished writings’ 

The second clause of the statute, or that which declares the levying 
of war against the king within the realm to be ticason, has given rise, 
m some instances, to constructions hardly less strained than those upon 
compassing his death It would indeed be a very narrow interpreta- 
tion, as little requued by the letter as warranted by the reason of this 
law, to limit the expression of levying war to rebellions, whereof the 
deposition of the sovereign, or subversion of his government, should be 
the deliberate object Force, unlawfully directed against the supreme 
authority, constitutes this offence , nor could it have been admitted as 
an excuse for the wild attempt of the earl of Essex, on this charge of 
levying war, that his aim was not to injure the queen’s person, but to 

* Lord George Gordon's case, Stale Trials, xxi 04^ 

* Hardy's case, Id xxiv 208 The language of chief justice Eyre is sufficientlyreniarkablc 
lus courage was more wanting than Ins will 

3 Foster, 198 He seems to concur in Hale's opimon, tluit words which being spoken will 
not amount to an overt act to nnke good an indictment for compassing the king's death, yet if 
reduced into writing, and published, will m ikc such an overt act, “if tlic matters coiit'iiiied 
in them import such a compassing'' Hales Picas of Crown, 118 But this is indefinitely 
expressed, and the case of Williams, under James I , which Hale cites m corroboration of 
this Will hardly be approved by any constUiiiioiial lawyer 
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•SiisS SiR“' it".™ ‘fs™ 

of treason before the revolution were made by men so ' 

rupt tliey violate so grossly all natuial nght and all reasonable inter 
pietatio/of law, that it has generally been accounted among 
important benefits of that event to have restored a purer administration 
of criminal justice But, though the memory of those who pronounced 
these decisions is stigmatized, their authority, so far front being abro- 
gated, has influenced later and better men , and it is rather an untor- 
tunate circum itance, that piecedents which, from the character of the 
times when they occurred, would lose at present all respect, having 
been tranfused into te\t-boohs, and formed peihaps the sole basis of 
subsequent decisions, arc still in not a few points the invisible founda- 
tion of our law No lawyer, I conceive, piosecuting for high treason 
in this age, would rely on the case of the duke of Noifolk under Eliza- 
beth, or that of Williams under James I , or that of Benstead under 
Charles I , but he \v ould certainly not fail to dwell on the authorities 
of sir Edward Coke and sir Matthew Hale Yet these eminent men, 
and especially the latter, aware that our law is mainly built on adjudged 
precedent, and not daring to reject that which they would not have 
themselves asserted, will be found to have rather timidly e\crciscd 
their judgment in the construction of this statute, yielding a deference 
- to former authority which we have transferred to then own 

These observations are particulaily applicable to that class of cases 
so repugnant to the general understanding of mankind, and, I believe, 
of most lawyers, wherein trifling insurrections foi the purpose of 
destroying brothels or meeting-houses have been held treasonable 
under the clause of levrying war Nor does there seem any ground for 
the defence vvhich has been made for this construction, by taking a 
distinction, that although a rising to effect a partial end by force is 
only a not, yet where a general purpose of the kind is m view it 
becomes rebellion , and thus, though to pull down the enclosuies in a 
manor be not treason against the king, yet to destroy all 
enclosures throughout the kingdom would be an infringement of his 
sovereign power For, however solid this distinction may be, yet in 

^ ^ evidence, nor rendered probable by the 

S A distinction ever taken upon the several 

trials A fevv apprentices rose m London in the remn of Charles IT 

judges in’tl^ case ^ that Hale hims’lf, a chief baron, dilTcred from the other 

813 A rabble had V'ttTnded‘^achL«euTom‘weri“"^’^ Foster, 

om Westimnster to his lodgings in the Temple 
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government is so much excluded in these instances by the very nature 
of the offence and the means of the offenders, that it is impossible to 
withhold our reprobation from the original decision, upon which, with 
too much respect for unreasonable and unjust authoiity, the latter 
cases have been established These indeed still continue to be cited 
as law , but it is much to be doubted whether a conviction for treason 
will ever again be obtained, or even sought for, under similar circum- 
stances One reason indeed for this, were there no weight m any 
other, might suffice , the punishment of tumultuous risings, attended 
with violence, has been rendered capital by the not act of George I 
and other statutes , so that, in the present s'-.te of the law, it is gene- 
rally more advantageous for the government to treat an offence as 
felony than as treason 

It might for a moment be doubted, upon the statute of Edward VI , 
whether the two witnesses whom the act requiies must not depose to 
the same oveit acts of treason But, as this would give an undue 
secunty to conspirators, so it is not necessarily implied by the expres- 
sion, nor would it be indeed the most unwairantable lattitude that has 
been given to this branch of penal law, to maintain that two witnesses 
to any distinct acts compiised in the same indictment would satisfy the 
letter of this enactment But a more wholesome distinction appears to 
have been taken before the revolution, and is established by the statute 
of William, that, although different overt acts may be proved by two 
witnesses, they must relate to the same species of treason, so that one 
witness to an alleged act of compassing the king's death cannot be con- 
joined with another deposing to an act of levying war, in order to make 
up the required number (7 W 3 as §4. Foster, 257) As for the 
practice of courts of justice before the restoration, it was so much at 
variance n ith all pnnciples, that few prisoners were allowed the benefit 
of this statute, (Foster, 234.) succeeding judges fortunately deviated 
more from their predecessors m the method of conducting trials than 
they have thought themselves at liberty to do m laying down the 
rules of law 

Nothing had bi ought so much disgrace on the councils of govern- 
ment and on the administration of justice, nothing more forably 
spoken the necessity of a great change, than the prosecutions for 
treason during the latter years of Charles II , and in truth dunng the 
whole course of our legal histoiy. The statutes of Edward III and 
Edward VI , almost set aside by sophistical constiuctions, required the 
corroboration of some more explicit law , and some peculiar securities 
were demanded for innocence against that conspiracy of the court with 
the prosecutor which is so much to be dreaded in all trials for political 

Some amon^ them proposed to pull dovn the meeting houses a cry was raised, and several 
of these were destroyed It appeared to be their intention to pull down all within then reach 
Upon this overt act of levying war the prisoners were convicted some of the judges differing 
as to one of them, but merely on application of the evidence to his case. Nohyithstanding this 
solemn decision and the approbation with which sir Michal Foster has stamped it, some diffi 
culty would arise in distinguishing tins case, as reported from many indictments under the not 
act for mere felony and especially from those of the Birmingham rioters in 1791# where the 
similarity of motives, though the mischief in the latter instance was far more extensive, would 
naturally have suggested the same species of prosecution as was adopted against Damaree and 
Pur^ase It may be remarked that neither of these men was executed which, notwith 
standing the sarcastic observation of Foster, might possibly be owing to an opinion which 
«vcry one but a lawyer must have entertained, that their offence did not amount to treason 
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cnmes Hence the attainders of Russell, Sidney, Cornish, and Am- 
strong were reversed by the convention-parliainent without oppositio^ 
and men attached to liberty and justice, whether of the whig or tory 
name, were anxious to prevent any future recurrence of those iniquitous 
proceedings, by which the popular frenzy at one time, the wckedness 
of the court at another, and in each instance with the co-operation of a 
servile bench of judges, had sullied the honour of English justice A 
better tone of political sentiment had begun indeed to prevail, ana the 
spirit of the people must ever be a more effectual security than the 
virtue of the judges, jet, even after the revolution, if no unjust or 
illegal convictions in cases of treason can be imputed to our tribunals, 
th'^re was still not a little of that rudeness towards the prisoner, and 
mamfestation of a desire to interpret all things to his prejudice, which 
had been more grossly displayed by the bench under Charles 11 The 
Jacobites, against whom the law now directed its terrors, as loudly 
complained of Treby and Pollexfen, as the whigs had of Scroggs and 
Jeffenes, and weighed the convictions of Ashton and Anderton against 
those of Russell and Sidney ‘ 

Ashton was a gentleman, who, in company with lord Preston, was 
seized m endeavouring to go over to France with an invitation from 
the Jacobite party The contemporary wnters on that side, and some 
historians who incline to it, have represented his conviction as grounded 
upon insufficient, because only upon presumptive, evidence It is true 
that in most of our earher cases of treason, treasonable facts have been 
directly proved , whereas it was left to the jury in that of Ashton, 
whether they were satisfied of his acquaintance with the contents ot 
certain papers taken on his person There docs not, however, seem to 
be any leason ivhy presumptive inferences are to be rejected in charges 
of treason, or why they should be drawn with more hesitation than in 
other grave offences , and if this be admitted, there can be no doubt 
that the evidence against Ashton was such as is ordinarily reckoned 
conclusive It IS stronger than that offered for the prosecution against 
O’Qu'glcy at Maidstone in 1798, a case of the closest resemblance, 
and yet 1 am not aware that the verdict in that instance was t’ ought 
open to censure No judge, however, in modern times, would ques- 
tion, much less rely upon, the prisoner, as to matenal points of his 
defence, as Holt and Pollexfen did in this trial , the practice of a 
neighbouring kingdom, which, m our more advanced sense of equity 
and candour, we are agreed to condemn (State Trials, xii 646 See 
668 and 799 ) 

It IS perhaps less easy to justify the conduct of chief-justice Treby 
in the tnal of Anderton for printing a treasonable pamphlet The 
testimony came ve^ short of satisfactory proof, according to the 
es ablished rules of English law, though by no means such as men in 


the author of the Jacobite Principles Vindicated, 
or aU DLtie^,ll tuffpr ^ taken about them, 

murdered thou'^h thev Plucknct, and Sidney, and Ashton were doubtless all 

one tnedlw,c^^eo?hrr the crime, wherewith they i,ere charged, the 

Sumptive orrmf’’’ ^ evidence, and the la^t upon nothing but pre 

, ‘'ll >a'v>er, sir Bartho/omew Shower, Ld the assurancS ic 

xrrUboCL wTs^ And Roger North, m his Examen, p 

^ , woours Iiaia 10 show that the evidence m ..\shton s case was slighter than tn Sidney's 
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reneial would slight It chiefly consisted of a comparison between the 
characters of a printed work found concealed in his lodgings and cer- 
tain types belonging to his press , a comparison manifestly less admis- 
sible than that of hand-writing, which is always rejected, and indeed 
totally inconsistent with the rigour of English proof Besides the com- 
mon objections made to a comparison of hands, and which apply more 
forcibly to printed characters, it is manifest that types cast m the same 
font must always be exactly similar But, on the other hand, it seems 
unreasonable absolutely to exclude, as our courts have done, the com- 
parison of hand-writing as inadmissible evidence, a rule which is every 
day eluded by fresh rules, not much more rational m themselves, which 
have been invented to get rid of its inconvenience There seems, how- 
ever, much danger m the construction which draws printed hbels, 
unconnected with any conspiracy, within the pale of treason, and 
especially the treason of compassing the king’s death, unless where 
they directly tend to his assassination No later authority can, as far 
as I remember, be adduced for the prosecution of any libel as treason- 
able, under the statute of Edward III But the pamphlet for which 
Anderton was convicted was certainly full of the most audacious 
Jacobitism, and might perhaps fall, by no unfair construction, within 
the charge of adhering to the king’s enemies , since no one could be 
more so than James, whose design of invading the realm had been fre- 
quently avowed by himself' 

A bill for regulating tnals upon charges of high treason passed the 
commons with slight resistance from the crown lawyers m 1691 (Pari 
Hist V 698 ) The lords introduced a provision in their own favour, 
that upon the trial of a peer in the court of the high steward, all such 
as were entitled to vote should be regulaily summoned, it having been 
the practice to select twenty-three at the discretion of the crown 
Those who wished to hinder the bill availed themselves of the jealousy 
which the commons in that age entertained of the upper house of 
parliament, and persuaded them to disagree with this just and reason- 
able amendment (Id 675 ) It fell to the ground therefore on this 
occasion , and though more than once revived in subsequent sessions, 
the same difference between the two houses continued to be insuper- 
able (Id 721 737 Com.Joum,Feb 8 1695) In the new parlia- 
ment that met in 1695, the commons had the good sense to recede 
from an irrational jealousy NoUvithstanding the reluctance of the 
ministry, for which perhaps the very dangerous position of the king’s 
government furnishes an apology, this excellent statute was enacted as 
an additional guarantee (in such bad times as might occur) to those 
who are prominent m their country’s cause, against the great danger of 
false accusers and iniquitous judges ® It provides that all persons 
indicted for high treason should have a copy of their indictment 
delivered to them five days before their tnal, a period extended by a 

1 State Trials, xil 1245 Ralph, 420 Somers Tracts^ x 472 Ihe Jacobites took a very 
frivolous objection to the conviction of Anderton, that pnnting could not be treason •within the 
statute of Edward III , because it was not invented for a century afterwards According to 
this rule, it could not be treason to shoot the king with a pistol, or poison him wth an 
Amencan drug 

* Pari Hist 965 Joum 17 Feb 1696 Stat 7 W 3 c 3 Though the court opposed 
this bill. It was certainly favoured by the zealous whigs, as much as by the opposite pari> 
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subsequent act to ten 'days, and a copy of the pannel of jurors two 
days befoie their tnal, that they shall be allowed to have witnesses 
jammed on oath, and to make their defence by counsd It clears up 
any doubt that could be pretended on the statute of Edward VI , y 
requinng two witnesses, either both to the same oveit act, or the firs 
to one, and the second to another overt act of the s^e treason (that 
\s, the same kind of treason), unless the pariy shaU voluntarily con- 
fess the charge ‘ It limits prosecutions for treason to the term ot three 
.ears, except m the case of an attempted assassination on the king 
it includes the contested provision for the trial of peers by all who 
lave a right to sit and vote in parliament A later statute, 7 Anne, c 
21 which may be mentioned here as the complement of the former, 
has added a peculiar privilege to the accused, hardly less material than 
any of the rest Ten days before the trial, a hst of the witnesses 
intended to be brought for proving the indictment, with their profes- 
sions and places of abode, must be delivered to the prisoner, along 
with the copy of the indictment The operation of this clause was 
suspended till after the death of the pretended prince of Wales 

Notwithstanding a hasty remark of Burnet, that the design of this 
bill seemed to be to make men as safe in all treasonable practices as 
possible. It ought to be considered a valuable accession to our constitu- 
tion^ law , and no part, I think, of either statute will be reckoned 
inexpedient, when we reflect upon the history of all nations, and more 
especially of our own The history of all nations, and -moie espe- 
cially of our own, in the fresh recollection of those who took a share in 
these acts, teaches us that false accusers are always encouraged by a 
bad government, and may easily deceive a good one A prompt 
belief in the spies whom they perhaps necessarily employ, in the volun- 
tary informers who dress up probable falsehoods. Is so natural and 
constant in the offices of ministers, that the best are to be heard with 
suspicion when they bring forward such testimony One instance at 
least had occurred since the revolution, of charges unquestionably false 
in their specific details, preferred against men of eminence by impos- 
tors who panted for the lauiels of Oates and Turberville (State 
Trials, XU 1051 ) And as men who are accused of conspiiacy against 
a government are generally such as are beyond question disaffected to 
it, the mdiscriminating temper of the prejudging people, fiom whom 
Junes must be taken, is as much to be apprehended, when it happens 
to be favouiable to authority, as that of the government itself, and 
requires as much the best securities, imperfect as the best are, which 
prudence and patriotism can furnish to innocence That the prisoner’s 
witnesses should be examined on oath will of course not be disputed, 
since by a subsequent statute, that strange and unjust anomaly in our 
criminal law has been removed m all cases as well as in treason, but 
the judges had sometimes not been ashamed to point out to the jury, m 

m 1600 were aijested on account of a Jacobite conspiracy 
thei^uld be i^icted for a of them The judges were consulted, whether 

been in 1685 the attornev !?enpr-,l on this single testimony, as Hampden had 
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derogation of the credit of those whom a piisoner called in his behalf, 
that they were not speaking under the same sanction as those foi the 
crown It was not less reasonable that the defence should be con- 
ducted by counsel since that excuse which is often made for denying 
the assistance of counsel on charges of felony, namely, the moderation 
of prosecutors and the humanity of the bench, could never be urged m 
those political accusations wherein the advocates for the prosecution 
contend with all their strength for victory , and the impartiality of the 
court IS rather praised when it is found than relied upon beforehand.^ 
Nor does there he any sufficient objection even to that which many dis- 
like, the furnishing a list of the mtnesses to the pnsoner, when we set 
on the other side the danger of taking away innocent lives by the testi- 
mony of suborned and infamous men, and remember also that a guilty 
person can rarely be ignorant of those who w ill bear witness against 
him , or if he could, that he may always discover those who have been 
examined before the grand jury, and that no others can in any case be 
called on the trial 

The subtlety of the crown lawyers in drawing indictments for trea- 
son, and the wnllingness of judges to favour such prosecutions, have 
considerably eluded the chief difficulties which the several statutes 
appear to throw in their way The government has at least had no 
reason to complain that the construction of those enactments has been 
too ngid The overt acts laid m the indictment are expressed so gene- 
rally that they give sometimes little insight into the particular circum- 
stances to be adduced in evidence , and, though the act of William is 
positive that no evidence shall be given of any overt act not laid m the 
indictment, it has been held allowable, and is become the constant 
practice, to bring forward such evidence, not as substantive charges, 
but on the pretence of its tendmg to prove certain other acts specially 
alleged The disposition to extend a constructive interpretation to the 
statute of Edward III has continued to increase, and was carried, 
especially by the chief-justice Eyre m the trials of 1794, to a length at 
which we lose sight altogether of the plain meaning of words, and 
apparently much beyond what Pemberton or even Jefferies had reached 
In the vast mass of circumstantial testimony which our modern tnals 
for high treason display, it is sometimes difficult to disceni whether 
the g^reat pnnciple of our law, requinng two ivitnesses to overt acts, 
has been adhered to , for certainly it is not adhered to, unless such 
witnesses depose to the acts of the pnsoner, from which an inference 
of his guilt IS immediately deducible ’ There can be no doubt that 
state prosecutions have long been conducted wth an urbanity and 


1 The dextenty with which lord Shaftesbury (the author of the Characteristics) at that time 
In the house of commons, turned a momentary confusion which came upon him while speaking 
on this biU, into an argument for extending the aid of counsel to those who might so much 
more naturally be embarrassed on a trial for their lives, is well known All well informed 
wnters ascribe this to Shaftesbury But Johnson, in the Lives of the Poets, has, through in 
advertence, as I beheve, given lord Halifax (Montagu) the credit of it and some have 
since followed him As a complete refutation of this mistake, it is sufhcient to say that Mr 
Montagu opposed the bill His name appears as a teller on two divisions, 31 December, 
x6qi, and 18 November, 1692 

* It was said by Scroggs and Jefferies, that if one A^itness prove that A bought a kmfc, and 
another that he intended to kill the lung wth it, these are two witnesses within the statute of 
Edward VI But this ha* been lustly reprobated 
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extenor model ation unknown to the age of the Stuarts, or even Aat of 
William, but this may by possibility be compatible with ve^ partial 
wresting of the law, and the substitution of a sort of political reason- 
ing for that strict interpretation of penal statutes which the subject has 
a nght to demand No confidence in the general integrity of a govern- 
ment, much less in that of its lawyers, least of all any belief in the 
guilt of an accused peison, should beguile us to remit that vigilance 
which IS pecuhaily required in such circumstances 

For this vigilance, and indeed for almost all that keeps up m us, 
permanently and effectually, the spirit of regard to liberty and the 
public <’'ood, we must look to the unshackled and indep^dent energies 
of the press In the reign of William III , and through the influence 
of the popular principle in our constitution, this finally became free 
The licensing act, suffered to expire in 1679, was revived in 1685 for 
seven years In 1692, it was continued till the end of the session of 
1693 Several attempts were afterwards made to renew its operation, 
which the less courtly wings combined with the tones and Jacobites to 
defeat “ Both parties indeed employed the piess with great diligence 
in this reign , but while one degenerated into malignant calumny and 
misrepresentation, the signal victory of liberal principles is manifestly 
due to the boldness and eloquence with which they were promulgated 
Even dunng the existence of a censorship, a host of unlicensed publi- 
cations, by the negligence or connivance of the officers employed to 
seize them, bore witness to the inefficacy of its restrictions The 
bitterest invectives of Jacobitism were circulated in the first four years 
after the revolution ’ 

The liberty of the press consists, m a stnct sense, merely in an 
exemption from the supenntendence of a licenser But it cannot be 
said to exist in any security, or sufficiently for its principal ends, where 
discussions of a political or religious nature, whether general or par- 
ticular, are restrained by too narrow and severe limitations The law 
of libel has always been indefinite, an evil probably beyond any com- 
plete remedy, but which evidently renders the liberty of free discussion 
rather more precarious in its exercise than might be wished It appeals 
to have been the received doctnne in Westminstei-Hall before the 
revolution, that no man might publish a wntmg reflecting on the 
government, nor upon the character, or even capacity and fitness, of 
any one employed in it Nothing having passed to change the law, 
the law remained as befoie Hence in the case of Tutchin, it is laid 
down by Holt, that to possess the people with an ill opinion of the 
government, that is, of the ministry, is a libel And the attorney- 
general, in his speech for the prosecution, urges that there can be no 

T touched m the foregoing pige';, besides Hale and Foster see 

bpts-rsute' Tmir^Re^ie^ treason m\eVng^Var. manTremarU if PW- 
i^pss state Inals, Reviewed besides much that is scattered through the notes of Mr 

wf wmtra ^Itdlipps’s work, however, was not publjlied till afte“ my mai 

the lords wfthrown^^ii-^- A bill to the same effect sent down from 
1697 Id 3 Apnl ^ -^Pf h Another bill was rejected on the second reading m 

Erro^t^>nu’^thafml“^ Historv of his Life and 

messenger of the press, whose busmess a Stephens, the 
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reflection on those that are m office under her majesty, but it must cast 
some reflection on the queen who employs them Yet in this case the 
censuie upon the administration, m the passages selected for piosecu 
tion, was merely general, and without refeience to any person, upon 
which the counsel foi Tutchin vainly lelied i 

It is manifest that such a doctrine was irreconcilable with the 
interests of any party out of power, whose best hope to regain it is 
commonly by prepossessing the nation with a bad opinion of their 
adversaries Nor would it have been possible for any ministry to stop 
the torrent of a free press, under the secret guidance of a powerful 
faction, by a few indictments for libel They found it generally more 
expedient and more agreeable to boirow weapons from the same 
armoury, and retaliate ivith unsparing invective and calumny This 
was first practised (first, I mean, with the avowed countenance of 
government) by Swift in the Examiner, and some of his other wntings 
And both parties soon went such lengths in this warfare, that it 
became tacitly understood that the public character of statesmen, and 
the measures of administration, are the fair topics of pietty severe 
attack Less than this indeed would not have contented the political 
temper of the nation, gradually and without intermission becoming 
more democratical, and more capable, as well as more accustomed, to 
judge of Its general interests, and of those to whom they weie intrusted, 
The just limit bebveen political and pnvate censure has been far better 
drawn in these later times, licentious as we still may justly deem the 
press, than in an age when courts of justice had not deigned to acknow- 
ledge, as they do at present, its theoretical liberty No writer, except 
of the most broken reputation, would v'nture at this day on the malig- 
nant calumnies of Swift 

Meanwhile the judges naturally adhered to then established doc- 
trine, and, in prosecutions for political libels, were very little inclined 
to favour what they deemed the presumption, if not the licentiousness, 
of the press They advanced a little fai tlier than their predecessors , 
and, contrary to the practice both before and after the revolution, laid 
It down at length as an absolute principle, that falsehood, though 
alw itys alleged in the indictment, was not essential to the guilt of the 
libel, refusing to admit its truth to be pleaded, or given in evidence, or 
even urged by way of mitigation of punishment’ But as the defend- 
ant could only be convicted by the verdict of a jury, and jurors both 
partook of the general sentiment in favour of free discussion, and 
might in certain cases have acquired some prepossessions as to the 
real truth of the supposed libel, which the court’s refusal to enter upon 

1 State Tnals, MV 1103 1128 Mr Justice Powell told the Rev Mr Stephens, m passing 
sentence on him for a libel on Harley and Marlborough that to traduce on the queen’s minis- 
ters was a reflection on the queen herself It is said however that this and other prosecutions 
were generally blamed for the public feeling was strong in favour of the liberty of the press 
Boyers Reign of Queen Anne, p 286 

^ Pemberton as I have elsewhere observed, permitted evidence to be given as to the truth 
of an alleged libel m publishing that sir Edmondbury Godfrey had murdered himself And 
ivhat may be reckoned more important, in a trial of the famous Fuller on a similar charge. 
Holt repeatedly (not less than five times) offered to let him prove the truth if he could Stat» 
Inals, MV 534 But, on the trial of Franklin, in 1731, for publishing a libel in the Craftsman, 
lord Raymond positively refused to admit of any evidence to prove the matters to be true and 
said he was only abiding by what had been formerly done in other ases of the like nature 
Id r>ai 6so 
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It could not remove, theywere often reluctant to find averdict of guOty; 
and hence arose by degrees a sort of contention which sometimes 
showed Itself upon trials, and divided both the profession of the law 
and the genertd pubhc The judges and lawyers, for the most part, 
mamtained that the piovince of the jury was only to detennme the 
fact of publication, and also whether what arc called the innuendoes 
were properly filled up, that is whether the libel meant that which it 
was alleged m the indictment to mean, not whether such meaning were 
criminaf or innocent, a question of law which the court were exclu- 
sively competent to decide. That the jury might acquit at their plea- 
sure was undeniable, but it was asserted that they would do so in 
violation of their oaths and duty, if they should reject the opinion of 
the judge by whom they were to be guided as to the general law 
Others of great name in our jurisprudence, and the majority of the 
public at large, conceiving that this would throw' the liberty of the 
press altogether into the hands of the judges, maintained that the jury 
had a strict right to take the whole matter into their consideration, 
and determine the defendant’s enmmahty or innocence according to 
the nature and circumstances of the publication This controversy, 
which perhaps hardly aiose w'lthm the period to which the present 
work relates, w'as settled by Mr Fox’s libel bill in 1792 It declares 
the right of the jury to find a general veidict upon the whole mattei 
and though, from causes easy to explain, it is not drawn in the most 
intelligible and consistent inannei, was certainly designed to turn the 
defendant's intention, as it might be laudable or innocent, seditious or 
malignant, into a matter of fact for their inquiry and decision 
The levolution is justly entitled to lionoui as the cia of religious in 
afar greater degree than of civil liberty, the piivilcgcs of conscience 
having no earlier magna charta and petition of light whereto they 
could appeal against encroachment Civil, indeed, and religious liberty 
had appeared, not as twin sisters and co-hens, but rather m jealousy 
and selfish rivalry , it was m despite of the law, it was through mfnng- 
ment of the constitution, by the court’s connivance, by the dispensing 
prerogative, by the declarations of indulgence under Charles and 
James, that some respite had been obtained from the tyranny which 
those who proclaimed their attachment to civil rights had always 
exercised against one class of separatists, and frequently against another 
At the time when the test law was enacted, chiefly with a view 
against popery, but seiiously affecting the protestant nonconformists. 
It was the intention of the house of commons to afford relief to the 
latter by relaxing m some measure the strictness of the act of uni- 
lormity in favour of such ministers as might be induced to conform, 
and by granting an indulgence of worship to those who should persist 
m their separation This bill however dropped m that session Several 
more attempts at an union were devised by worthy men of both parties 

success It was the policy of the court to 
^ comprehension of dissenters, nor would the bishops admit 

acceptance The high-church 
party would nor endure any mention of indulgence ^ In the parhament 

46 
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of 1680, a bill to relieve protestant dissenters from the penalties of the 
35th of Elizabeth, the most severe act in force against them, having 
passed both houses, was lost off the table of the house of lords, at the 
moment that the king came to give his assent , an artifice by which he 
evaded the odium of an explicit refusal. (Pari Hist iv 1311 Ralph, 
559 ) Meanwhile the nonconforming ministers, and m many cases 
their followers, expenenced a harassing persecution under the vanous 
penal laws that oppressed them, the judges, especially m the latter 
part of this reign, when some good magistrates were gone, and still 
more the justices of the peace, among whom a high-church ardour was 
prevalent, crowding the gaols with the pious confessors of puritainsm. 
(Baxter, Neal, Palmer’s Nonconformist’s Memorial ) Under so ngor- 
ous an administiation of statute law, it was not unnatural to take the 
shelter offered by the declaiation of indulgence, but the dissenters 
never departed from their ancient abhorrence of popery and arbitrary 
power, and embraced the terms of reconciliation and alliance which 
the church, m Us distress, held out to them A scheme of compre- 

vective, says, “ Liberty of conscience and toleration arc tilings only to be talked of and pre 
tended to by those that are under but none like or think it reasonable that are in authority 
’Tis an instrument of mischief and dissettlement, to be courted by those who would have 
change, but no way desirable by such as would be quiet, and have the government undisturbed 
For It IS not consistent with public peace and safety without a standing army conventicles 
being eternal nursencs of sedition and rebellion " p 30 " To strive for toleration," he says 

m another place, "is to contend against all government It will come to this whether there 
should be a government in the church or not! for if there be a government there must be a 
laws if there be laws, there must be penalties annexed to the violation of those laws other 
wise the government is precarious and at every man's mercy , that is, it is none at all 
The <, nstitution should be made firm, whether with any alterations or without them, and laws 
put in punctual v „orous executloi Till that is done all will signify nothing The church 
hath lost all through remissness and non execution of law* and by the contrary course things 
must be reduced, or they never will To what purpose arc parliaments so concerned to prepare 
good laws, if the officers who are intrusted wit the execution neglect that duty, and let them 
he dead? This brings laws and government into contempt, and it were much better the laws 
were never made by these the dissenters are provoked, and being not restramed by the exact* 
mg of the penalties they are fiercer and more bent upon theu oivn ways than they would be 
otherwise But it may be said the execution of laws of conformity raiseth the cry of persecu 
lion and will not that be scandalous ? Not so scandalous as anarchy, schism, and eternal 
divisions and confusions both in church and state Better that the unruly should clamour, than 
that the regular should groan, and all should be undone " p 33 Another tract, " Short 
Defence of the Church and ClerOT of England, 1679," declares for union (m his own way), but 
against a comprehension, and still more a toleration “ It is observable that whereas the best 
emperors had made the severest laws against all manner of sectaries, Juban the apostate, the 
most subtle and bitter enemy that Christianity ever had, was the man that set up this way of 
toleration ” p 87 Such was the temper of this odious faction And at the time they were 
instigating the government to fresh seventies, by which, I sincerely believe, they meant the 
pillory or the gallows (for nothing else was wanting), scarce a gaol in England was without 
nonconformist ministers One can hardly avoid rejoiang that some of these men, after the 
revoluuon, expenenced, not mdeed the persecution, but me poverty they had been so eager 
to inflict on others 

The folloivmg passage from a very judicious tract on the other side, “ Discourse of the 
Rclitpon of England, 1667, ’ may deserve to be extracted — “ Whether cogent reason speaks 
fir this latitude, be it now considered How momentous m the balance of this nation those 
rotestants are which are dissatisfled, in the present ecclesiastical polity They are every 
where spread through city and country they make no small part of all ranks and sorts of men 
by relations and commerce they are so woven into the nation’s interest, that it is not easy to 
sever them without unravelling the whole They are not excluded from the nobility, among the 
gentry they are not a few but none re of more importance than they in the trading part of 
the people and those that live by industry, upon whose hands the business of the nation hes 
much It hath been noted that some who bear them no good will ha\ e said that the very air 
of corporations is infested uath their contagion And in whatsoever degree they ate high or 
low ordmanly for good undeistanding st.mdiness ana sobriety, they are not inferior to others 
of the same rank and (juahty neither do they waqt the nauonal courage of Enghshmjn " 
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hension was framed under the auspices of archbishop Sancroft before 
the revolution Upon the completion of the new settlement it was 
determined, with the apparent concurrence of the church, to grant an 
indulgence to separate conventicles, and at the same time, by enlarging 
the terms of conformity, to bring back those whose differences were not 
irreconcilable within the pale of the Anglican communion 

The act of toleration was passed with little difficulty, though not 
without the murmurs of the bigoted churchmen ‘ It exempts from the 
penalties of existing statutes against separate conventicles, or absence 
from the established worship, such as should take the oath of allegi- 
ance, and subscribe the declaration against popery, and such ministers 
of separate congregations as should subscribe the thirty-nine articles 
of the church of England, except thiee, and part of a fouith It gives 
also an indulgence to quakers without this condition Meeting-houses 
arc required to be registered, and are protected from insult by a penalty 
TIo part of this toleration is extended to papists, or to such as deny the 
Tiinity We may justly deem this act a very scanty measure of reli- 
gious liberty, yet it proved more effectual through the lenient and 
liberal policy of the eighteenth century , the subscription to articles of 
faith, which soon became as obnoxious as that to matters of a more 
indifferent nature, having been practically dispensed with, though such 
a genuine toleration as Chnstiamty and philosophy alike demand, had 
no place m our statute-book before the reign of George III 
It was found more impracticable to overcome the prejudices which 
stood against any enlargement of the basis of the English church The 
bill of comprehension, though nearly such as had been intended by the 
primate, and confomiable to the plans so often m vain devised by the 
most wise and moderate churchmen, met with a very cold reception 
Those among the clergy who disliked the new settlement of the crown 
(and they were by far the greater part), played upon the ignorance and 
apprehensions of the gentry The king's suggestion in a speech fiom 
the throne, that means should be found to lender all protestants 
capable of serving him in Ireland, as it looked towaids a repeaLor 
modification of the test act, gave offence to the zealous churchmen 
(Burnet Pari Hist 184.) A clause pioposed m the bill for changing 
the oaths of supremacy and allegiance, in order to take away the 
necessity of receiving the sacrament in the church, as a qualification 
for office, was rejected by a great majority of the lords, twelve wliio" 
peers protesting (Pail Hist 196) Though the bill of compiehension 
proposed to parliament went no farthei than to leave a few sciupled 
cerenmnies at discretion, and to admit piesbyteiian ministers into the 
church without pronouncing on the invalidity of their former ordination, 
It was mutilated in passing thiough the upper house, and the commons, 
after entertaining it for a time, substituted an address to the king, that 
Rouses of convocation, “to be advised with in eccle- 
follow 212 216) It was of course necessaiy to 

S Z *‘'%'‘'‘'o'^mendation But the lower house of convocation, as 

SrSdn^^^Th.^^'f"' obstacle m the way of the king's en- 
k P y They chose a man as their prolocutor who had been 



/24 An attempt at Clerual Comprehensioii 

fonvaxd m the worst conduct of the university of Oxford. They 
displayed m e\erything a factious temper, which held the very names 
of concession and conciliation in abhorrence Meanwhile a commission 
of divines, appointed under the great seal, had made a revision of the 
liturgy, m order to eradicate every thing which could give a plausible 
ground of offence, as well as to render the service more perfect Those 
of the high-church faction had soon seceded from this commission, 
and Its deliberations were doubtless the more honest and rational for 
their absence But, as the complacence of parliament towards eccle- 
siastical authority had shown that no legislative measure could be 
forced against the resistance of the lower house of convocation, it was 
not thought expedient to lay before that synod of insolent priests the 
revised liturgy, winch they would have employed as an engine of 
calumny against the bishops and the croivn The scheme of compre- 
hension, therefore, fell absolutely and finally to the ground > 

A similar relaxation of the terms of conformity would, in the reign 
of Elizabeth, or even at the time of the Savoy conferences, have 
brought back so large a majority of dissenters that the separation of 
the remainder could not have afforded any colour of alann to the most 
jealous dignitaiy Even now' it is said that two thirds of the noncon- 
formists would liaie embraced the terms of re-union But the motives 
of dissent were already somewhat changed, and had come to turn less 
on the petty scruples of the elder puritans, than on a dislike to all sub- 
scriptions of faith and compulsorj' uniformity The dissenting mimsteis, 
accustomed to independence, and finding not unfrequently m the con- 
tiibutions of their disciples a better maintenance than court favour and 
private patronage have left for diligence and piety m the establishment, 
do not seem to have much regretted the fate of this measure None 
of their friends, in the most favourable times, have ever made an 
attempt to renew it There are, indeed, serious reasons why the 
boundaries of religious communion should be as widely extended as is 
consistent with its end and nature , and among these the hardship and 
detriment of excluding conscientious men from the ministry is not the 
least Nor is it less evident that from time to time, according to the 
progress of knowledge and reason, to remove defects and errors from 
the public service of the church, even if they have not led to scandal 
or separation, is the bounden duty of its governors But none of these 
considerations press much on the minds of statesmen , and it was not 
to be expected that any administration should prosecute a religious 
reform for its own sake, at the hazard of that tranquillity and exterior 
unity which is m general the sole end for which they would deem such 
a reform worth attempting Nor could it be dissembled that, so long 
as the endowments of a national church are supposed to require a sort 
of politic organization within the commonwealth, and a busy spint of 
faction for their secunty, it will be convenient for the governors of the 
state, whenever they find this spirit adverse to them, as it was at the 
revolution, to preserve the strength of the dissenting sects as a counter- 
poise to that dangerous influence, which in protestant churches, as well 
as that of Rome, has sometimes set up the interest of one order against 

1 Bumet Ralph But a better account of what took place in the convocation and among 
tho commissioners will be found m Kennefs Compl Hist 557 583 
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that of the community And though the church of Engand made a 
high vaunt of her loyalty, yet, as lord Shrewsbury told Williain of the 
tones m general, he must remember that he was not their king , of 
which indeed he had abundant experience „ 

A still moie material reason against any alteration in the public 
liturgy and ceremonial religion at that feverish crisis, unless with a 
much more decided concurrence of the nation than could be obtained, 
was the nsk of nourishing the schism of the non-jurors These men 
went off from the chuich on grounds merely political, or at ‘most on the 
pretence that the civil power was incompetent to deprive bishops of 
their ecclesiastical jurisdiction, to which none among the laity, who 
did not adopt the same political tenets, were hkely to pay attention 
But the established liturgy was, as it is at present, m the eyes of the 
great majority, the distinguishing mark of the Anglican church, far 
more indeed than episcopal government, whereof so little is known by 
the mass of the people that its abolition would make no perceptible 
difference m their religion Any change, though for the better, would 
offend those prejudices of education and habit, which it requiies such 
a revolutionary commotion of the public mind as the sixteenth century 
witnessed, to subdue, and might fill the jacobite conventicles with ad- 
neients to the old church It was already the policy of the non-jurmg 
clergy to hold themselves up in this respectable light, and to treat the 
Tillotsons and Bumets as equally schismatic in discipline and unsound 
in theology Fortunately however they fell into the snare which the 
established chuich had avoided, and deviating, at least in their writ- 
ings, from the received standard of Anglican orthodoxy, into what the 
people saw with most jealousy, a soit of approximation to the church 
of Rome, gave their opponents an advantage m controversy, and drew 
farther from that part of the clergy who did not much dislike their 
political creed They were equally injudicious and neglectful of the 
signs of the times, when they pi omulgated such extravagant assertions 
of sacerdotal power as could not stand with the regal supremacy, or 
any subordination to the slate It was plain, from the writings of Leslie 
and other leaders of then paity, that the mere restoration of the house 
of Stuait would not content them, without undoing all that had been 
enacted as to the church from the time of Henry VIII , and thus the 
charge of innovation came evidently home to themselves ^ 

The convention parliament would have acted a truly politic, as well 
as magnanimous, part in extending this boon, or rather this nght, of 
religious liberty to the members of that unfortunate church, for whose 
sake the late king had lost his thione It would have displayed to 
mankind that James had fallen, not as a catholic, nor for seeking to 
bestow toleration on catholics, but as a violator of the constitution 
William, in all things superior to his subjects, knew that temporal, and 

ordi 'ini a Iodb dull -ittempt to set up the sacerdotal 

order above aU civil power, at least as to the exercise of its functions, and especially to net nd 

He u JdKievL'nH reasoning, of p^rfesu 6y la?i^ 
fronlTe So ‘hmks they ought to take them 

Wise the eTtirc^inn if phrase, my chaplain, as if they were servants other- 

m^kiug oTmv God f I' c^iaplaiD, as I say my parish pnest, my bishop, 

to^thenf not tlfcP to me^ pX!" "u is fuU 0 /’^' direction, and that I belong 

^ ^ enormous misrepresentation as to the English 
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especially military fidelity, would be in almost every instance proof 
against the seductions of bigotry The Dutch armies have always been 
in a great measure composed of catholics , and many of that profession 
served under him in the invasion of England His own judgment for 
the repeal of the penal laws had been declared even m the reign of 
Janies The danger, if anj, was now immensely diminished, and it 
appears in the highest degree probable that a genuine toleration of 
tiieir worship, with no condition but the oath of allegiance, would have 
bi ought over the majonty of that church to the protestant succession, 
so far at least as to engage m no schemes mimical to it The wiser 
catholics would have perceived that, under a king of their own faith, 
or but suspected of an attachment to it, they must continue the objects 
of perpetual distrust to a protestant nation They would have learned 
that conspiiacy and Jesuitical intrigue could but keep alive calumnious 
imputations, and dimmish the respect which a generous people would 
naturally pay to their sincerity and their misfortune Had the legis- 
lators of that age taken a still larger sweep, and abolished at once 
those tests and disabilities, which, once necessaiy bulwarks against an 
insidious court, were no longer demanded in the more repubhcan 
model of our government, the jacobite cause would have suffered, I 
beheve, a more deadly w ound than penal statutes and double taxation 
were able to inflict But this was beyond the philosophers, how much 
beyond the statesmen, of the time ' 

The tones, in their malignant hatred of our illustrious monarch, 
turned his connivance at popery into a theme of reproach ' It was be- 
heved, and probably with truth, that he had made to his catholic allies 
promises of relaxing the penal laws , and the jacobite intriguers had 
the mortification to find that William had his party at Rome, as well 
as her exiled confessor of St Germain’s After the peace of Ryswick 
many pnests came over, and showed themselves with such incautious 
publicity as alarmed the bigotry of the house of commons, and pro- 
duced the disgraceful act of 1700 against the growth of popery “ The 
admitted aim of this statute was to expel the catholic proprietors of 
land, comprising many very ancient and wealthy families, by rendering 
It necessary for them to sell their estates It first offers a reward of 
100/ to any informer against a priest exercising his functions, and 
adjudges the penalty of perpetual impnsonment It requires every 
person educated in the popish religion, or professing the same, within 

' Seg Burnet (Oxford iv 409 ) and lord Dartmouth's note 

* No opposition seems to have been made in the house of commons but we have a protest 
from fourpeers against iL Burnet, though he offers some shameful arguments m favour of the 
bill, such as might justify any tyranny, admits that it contained some unreasonable seventies, 
and that many were really adverse to it A bill proposed in 1705, to render the late act against 
papists effective, was lost by rig to 43 (Pari Hist vi 514 ) which shows that men were 
ashamed of what they had done A proclamation, however, was issued in 1711, immediately 
after Guiscard s aAempt to kill Mr Harley, for enforcing the penal laws against Roman 
catholics, which was very scandalous, as tending to impute that cnme to them Boyer s Reign 
of Anne, p 429 And in the reign of Geo I (1722) 100,000/ was lavied bj a particular act on 
the estates of papists and non jurors This was only carried by 188 to 172 sir Joseph Jekyll, 
and Mr Onslow, afterwards speaker, opposing it, as well as lord Cowper m the other house 
9G I 0. 18 Pari Hist viu 333. It was quite impossible that those who smcerely mam- 
tamed fho principles of toleration should long contmue to make any exception though the 
exception m this instance was wholly on political grounds, and not out of bigotry, it did not the 
less contravene all that Taylor and Locke had taught men to cherish 
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SIX months after he shall attain the age of eighteen yeap, to take the 
oaths of aUegiance and supremacy, and subscnbe the declaration set 
down in the^ act of Charles II against tiansubstantiation and the 
worship of saints , in default of which he is incapacitated, not only to 
purchase, but to inherit or take lands under any devise or hmitation 
The next of km being a protestant shall enjoy such lands during his 
life* So unjust, so unprovoked a persecution is the disgiace ot th^at 
parliament But the spirit of liberty and tolerance was too strong for 
the tyranny of the law , and this statute was not executed according to 
Its purpose The catholic landholders neither renounced their religion, 
nor abandoned their inheritances The judges put such constructions 
upon the clause of forfeiture as eluded its efficacy , and, I believe, there 
were scarce any instances of a loss of property under this law It has 
been said, and I doubt not with justice, that the catholic gentry, during 
the greater part of the eighteenth century, were as a separated and half 
proscnbed class among their equals, their civil exclusion hanging 
over them in the mtercouise of general society (Butler’s Memoirs of 
Catholics, 11 64.) , but their notonous, thoUj,h not unnatural, disaffec- 
tion to the reigning family will account for much of this, and then 
religion was undoubtedly exercised with httle disguise or apprehension 
The laws were perhaps not much less severe and sanguinary than those 
which oppressed the protestants of France , but, in their actual ad- 
rmnistration, what a contrast between the government of George II 
and Louis XV , between the gentleness of an English court of king’s 
bench, and the ferocity of the pailiaments of Aix and Thoulouse ' 

The immediate settlement of the crown at the revolution extended 
only to the descendants of Anne and of Wilham The former was at 
that time pregnant, and became in a few months the mother of a son 
Nothing therefore urged the convention-parliament to go any farther 
in limiting the succession But the king, in order to secure the elector 
of Hanover to the grand alliance, was desirous to settle the reversion 
of the crown on his wife the pnncess Sophia and her posterity A pro- 
vision to this effect was inserted in the bill of rights by the house of 
lords But the commons rejected the amendment with little opposition , 
not, as Burnet idly insinuates, through the secret wish of a repubhcan 
party (which never existed, or had no influence) to let the monarchy 
die a natural death, but from a just sense that the provision was 
unnecessary and might become inexpedient » Dunng the hfe of the 
young duke of Gloucester the course of succession appeared clear 
But upon his untimely death in 1700, the manifest improbability that 
the limitations already established could subsist beyond the lives of the 
king and princess of Denmark made it highly convenient to preclude 
intngue, and cut off the hopes of the jacobites, by a new settlement of 
the crown on a protestant line of princes Though the choice was 

» hardly necessary to add, that this act wis repealed m 1770 

bv reguIatiiiE the succession was in the house of commons, a proviso ivas offered 

Sion to tile mroerml crown Protsilant pnnce or pnncess m their hereditary succesr 

because It tended to let m r ^ c t much opposed by the whigs bot^ 

more ^cret reason that tbev he should become a protestant, and for a 

It waT rejected by 179 to pil nfst 1 hereditary nght. 

pnncess Sophia wis lilt withoutTdtvision amendment in favour of the 
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truly free in the hands of parliament, and no pretext of absolute iigl - 
could be advanced on any side, there was no question that the prince ' 
Sophia was the fittest object of the nation’s preference She w 
indeed very far removed from any hereditary title Besides the pr 
tended pnnce of Wales, and his sister, whose legitimacy no one di 
puted, there stood m her way the duchess of Savoy, daughter c 
Hennetta duchess of Orleans, and several of the Palatine famib 
These last had abjured the reformed faith, of which their ancestor 
bad been the strenuous assertors, but it seemed not improbable the 
some one might return to it , and, if all hereditary right of the ancien 
English royal line, the descendants ot Henry VII , had not bee 
extinguished, it would have been necessary to secure the succession c 
any prince, who should profess the protestant religion at the time whe 
the existing limitations should come to an end Nor mdeed, on th ' 
supposition tliat the next heir had a right to enjoy the crown, wouh 
the act of settlement have been required ^ According to the tenor am. 
intention of this statute, all pnor claims of inheritance, save that of th 
issue of king William and the princess Anne, being set aside an. 
annulled, tire princess Sophia became the source of a new royal line ^ 
The throne of England and Ireland, by virtue of the paramount wi’ 
of parliament, stands entailed upon the heirs of her body, being pro 
testants In them the right is as truly hereditary as it ever was m th 
Plantagenets or the Tudors But they derive it not from those ancien 
families The blood indeed of Ceidic and of the Conqueror flows 11 
the vems of his present majesty Our Edwards and Henries lUustrati 
the almost unrivalled splendour and antiquity of the house of Brunswic 
But they have transmitted no more nght to the allegiance of Englanc 
than Boniface of Este or Henry the Lion That rests wholly on thi 
act of settlement, and resolves itself into the soveieignty of the legis 
lature We have therefore an abundant secunty that no pnnce of thi 
house of Bruns vie wall ever countenance the silly theories of impre 
scnptible nght, which flattery and superstition seem still to rende 
current in other countnes He would brand his own brow with thi. 
names of upstart and usurpei For the history of the revolution, am 
of that change m the succession which ensued upon it, wall for ages ti 
come be fresh and familiar as the recollections of yesterday And 1 
the people’s choice be, as surely it is, the primary foundation of magis 
tracy, it is perhaps more honourable to be nearer the source, than tc 
deduce a title from some obscure chieftain, through a long roll 01 
tyrants and idiots 

The majority of that house of commons which passed the bill of 
settlement consisted of those who having long opposed the administra- 
tion of William, though with very different principles both as to the 
succession of the crown and its prerogative, were now often called by 
the general name of tones Some, no doubt, of these were adverse to 
a measure which precluded the restoration of the house of Stuait, even 
on the contingency that its heir might embrace the protestant religion 
But this party could not show itself very openly , and Harley, the new 
leader of the tones, zealously supported the entail of the crown on the 

1 The duchess of Sa\oy put lu a very foolish protest against any thing that should be done 
to prejudice Aer nght Ralph qc4 
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princess Sophia But it was determined to 

with additiLal secuntiesfor the subject’s liberty ^ 

was reckoned hasty and defective, some matters of , 

had been omitted, and in the twelve years which had since elapsed, 
new abuses had called for new remedies Ei^t articles were therefi^e 
inserted m the act of settlement, to take effect tmly from the com- 
mencement of the new limitation to the house of Hanover Some ot 
them, as will appear, sprung fiom a natural jealousy of this unknown 
and foreign line, some should stnctly not have been postponed so 
long , but it IS necessary to be content with what it is practicable to 
obtain These articles aie the following — 

That whosoe\er shall hereafter come to the possession of this crown, 
shall join in communion with the church of England as by law esta- 
blished. 

That in case the crown and imperial dignity of this realm shall 
hereafter come to any person, not being a native of this kingdom of 
England, this nation be not obliged to engage m any war for the defence 
of any dominions or territories which do not belong to the croivn of 
England, without the consent of parliament 
That no person ivho shall hereafter come to the possession of this 
crown, shall go out of the dominions of England, Scotland, or Ireland, 
without consent of paihament 

That from and after the time that the further limitation by this act 
shall take effect, all matters and things relatin®’ to the well governing 
of this kingdom, which are properly cognwablc la the privy council by 
the laws and customs of this realm, shall be transacted theie, and all 
resolutions taken thereupon shall be signed by such of the pnvy council 
as shall advise and consent to the same 
That, after the said limitation shall take effect as aforesaid, no person 
born out of the kingdoms of England, Scotland, or Ireland, or the 
dominions thereunto belonging, (although he be naturalized or made a 
denizen — except such as are bom of English parents,) shall be capable 
to be of the pnvy council, or a member of either house of parliament, 
or to enjoy any office or place of trust, either civil or military, or to 
have any grant of lands, tenements, or hereditaments, from the crown, 
to himself, or to any othei or others m trust for him 
That no person who has an office or place of profit under the king, 
or receives a pension from the crown, shall be capable of serving as a 
member of the house of commons 

That, after the said limitation shall take effect as aforesaid, judges’ 
commissions be made quamdiu se bene gesserint, and their salaries 
ascertained and established , but, upon the address of both houses of 
parliament, it may be lawful to remove them 
That no pardon under the great seal of England be pleadable to an 
impeachment by the commons in parliament (12&13W III c 2) 
The first of these provisions was well adapted to obviate the jealousy 
Which the succession of a new dynasty, bred m a protestant church not 
altogether agreeing with our own, might excite in our susceptible 
. similar apprehension of foreign government produced the 
hunts the royal prerogative that any 
imster who could he proved to have advised or abetted a declaration 
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of war m the soecihed contingency would be criminally responsible to 
parliament ‘ The third article was repealed very soon after the acces- 
sion of George I , whose frequent journeys to Hanover is ere an abuse 
of the graciousness with which the parliament consented to annul the 
restriction (i G I c 51 ) 

A very remarkable alteration that had been silently wrought m the 
course of the executive government gave rise to the fourth of the 
remedial articles in the act of settlement According to the original 
constitution of our monarchy, tlie king had his pruy council composed 
of the great officers of state, and of such others as he should summon 
to It, bound by an oath of fidelity and secrecy, by whom all affairs of 
sveight, whethei as to domestic or exterior policy, were debated for the 
most part m his presence, and determined, subordinately of course to 
bis pleasure, by the vote of the major part It could not happen but 
that some counsellors more eminent than the rest should form juntos 
or cabals, for more close and private management, or be selected as 
more confidential adviseis of their sovereign, and the very name of a 
cabinet council as distinguished from the larger body, may be found as 
fai back as the reign of Charles I But the resolutions of the crown, 
whether as to foreign alliances or the 'issuing of proclamations and 
orders at home, or any other overt act of government, were not finally 
taken without the deliberation and assent of that body whom tlie law 
recognised as its sworn and notorious counsellors This was first 
broken in upon after the restoration, and especially after the fall of 
Clarendon, a strenuous assertor of the rights and dignity of the privy 
council “The king,” as he complains, “had in his nature so little 
reverence and esteem for antiquity, and did m truth so much contemn 
old orders, forms, and institutions, that the objection of novelty rather 
advanced than obstructed any proposition ” (Life of Clarendon, 319 ) 
He wanted to be absolute on the French plan, for which both he and 
his brother, as the same historian tells us, had a great predilection, 
rather than obtain a power little less arbitrary, so far at least as private 
rights were concerned, on the system of his three predecessors The 
delays and the decencies of a regular council, the continual hesitation 
of lawyers, whose cowardice renders them as unfit for crime as for 
virtue, were not suited to his temper, his talents, or his designs And 
It must indeed be admitted that the pnvy council, even as it was then 
constituted, was too numerous for the practical administration ol 
supreme power Thus by degrees it became usual for the ministry or 
cabinet to obtain the kin^s final approbation of their measures, before 
they were laid, foi a merely formal ratification, before the council It 


1 It vras frequently contended in the rei^ of George II that subaidiiry treaties for the 
defence of Hanover, or rather such as were covertly designed for that and no other purpose, as 
those with Russia and Hesse CasscI m 1755, were at least contrary to the spirit of the act of 
settlement On the other hand it wasjusUy answered that, altho^h m case Hanover should 
be attacked on the ground of a German quarrel^ unconnected with English politics, wc uere not 
bound to defend her yct^ if a power at war with England should think fit to consider that 
electorate as part of the king s dommion, whidi perhaps according to the law of nations might 
be done, our honour must require that it should be defended against such an attack This is 
true and yet it shows very forably that the separation of the two ought to have been insisted 
upon^ smee the present connexion engages Great Britain in a very disadvantageous mode of 
carrying on its wars, wihout any compensation of national wealth or honour except indeed 
that of employing occasionally in its service a very brave and efficient body of troops 
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^ nf ‘;ir William Temple’s short-lived scheme m 1679 to 

Sg°back the ancienr course, the king pledging himself on the form- 
ation of his new privy council to act m all things by its 

During the reign of William, this distinction of cabinet from the 
pnvv council, and the exclusion of the latter from all business of state, 
became more fully established ' This however produced a serious con- 
sequence as to the responsibility of the advisers of the ciown , and at 
S very time when the controlling and chastising power of parliament 
was most effectually recognised, it was silently eluded by the conceal- 
ment m wnich the oojects of its inquiry could wrap themselves Ihus, 
m the instance of a treaty which tne nousc or commons might deem 
imschievous and dishonourable, the chancellor setting the gieat seal 
to It would of course be responsible , but it is not so evident that the 
first loid of the treasury, or others more immediately advising the 
crown on the course of foreign policy, could be liable to impeachment 
with any prospect of success, for an act in which their participation 
could not be legally proved I do not mean that evidence may not 
possibly be obtained which would affect the leadeis of the cabinet, as 
in the instances of Oxford and Bolingbroke, but that, the cabinet 
Itself having no legal existence, and its membeis being surely not 
amenable to punishment in their simple capacity of privy counsellors, 
which they genei ally share, in modern times, with a gieat number even 
of their adversaries, there is no tangible character to which respon- 
sibility is attached , nothing, except a signature or the setting of a seal, 
from which a bad minister need entertain any further apprehension 
than that of losing his post and reputation * It may be that no absolute 
corrective is practicable for this apparent deficiency in our constitu- 
tional security, but it is expedient to keep it well in mind, because all 
ministers speak loudly of their responsibility, and are apt, upon faith 
of this imaginary guarantee, to obtain a previous confidence from 
parliament which they may m fact abuse with impunity For should 
the bad success or detected guilt of their measures raise a popular cry 
against them, and censure or penalty be demanded by their opponents, 
they will infallibly shroud their peisons in the dark recesses of the 

method is this,’’ siys a member m debate " things arc concerted m the cabinet, 
and then brought to the council sucli a thing is resolved in the cabinet, and brought and put 
on them for thci^r assent, without showing any of the reasons 1 hat has not been the method 
ofLngland If this method be. you will never know who gives advice ” Pari Hist v ear 
in sir Humphrey Mackworih's [or perhaps Mr Harley’s] Vindication of the Rights of the 
Commons of hngland, 1701, Somers Pnets, xi 246, the constitutional doctrine is thus hid 
down, according to the spirit of the recent act of settlement " As to the setting of the great 
se-i of England to foreign alliances, the lord chancellor, or lord keeper for the tunc being, hal 
a plain to follow , that iSi humbly to inform the king tint he cannot legally set the great 
seal of Englan^d to a matter of that consequence unless the same be first debated and resolved 
m council, which method being observed, the chancellor is safe, and the council answerable " 

callel%,efnTr„‘!?Jir‘f ''csponsib.hty of the cabinet, or what is commonly 

called the ministry itt sohdunij if I may use the expression, was canvassed in a reniarkabe dcs 

atrE'eWt°rod"v' mT’T ch.cfjust.ee ortlie'kuiLsben^^^ 

with others <)<-nyuig the proposition, and lord Castlercagh, 

prehend how an Pari Debates, A D , i8o6 1 cannot possibly com 

do I conceive that a nrnfJ for sitting as a cabinet minister could be drawn nor 

would be highly unii^t and*Jllp^l ^ ^1'=* P'acc at the board , so that it 

merecircunfstance ofMoname^oit cul^pable measures from the 
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cabinet, and will employ every art to shift off the burthen of their 
individual liability 

William III jfrom the reservedness of his disposition as well as from 
the great superiority of his capacity for affairs to any of our former 
kings, was far less guided by any responsible counsellois than the spjnt 
of our constitution requires In the business of the partition treaty, 
which, whether nghtly or otherwise, the house of commons reckoned 
highly injunous to the public interest, he had not even consulted his 
cabinet , nor could any minister, except the earl of Portland and lord 
Somers, be proved to have had a concern in the transaction , for, though 
the house impeached lord Orfoid and lord Halifax, they were not in 
fact any farther parties to it than by being m the secret, and the former 
had shown his usual intractability by objecting to the whole measure 
This was undoubtedly such a departure from sound constitutional 
usage as left parliament no control over the executive administration 
It was endeavoured to restore the ancient principle by this provision 
in the act of settlement, that, after the accession of the house of 
Hanover, all resolutifins as to government should be debated in the 
privy council, and signed by those present But, whether it were that 
real objections were found to stand in the way of this article, or that 
ministers shrunk back from so de^ite a responsibility, they procured 
its repeal a very few years afterwards (4 Anne, c 8 6 Anne, c 7 ) 

The plans of government are discussed and determined in a cabinet 
council, forming indeed part of the larger body, but unknown to the 
law by any distinct character or special appointment I conceive, 
though I have not the means of tracing the matter clearly, that this 
change has prodigiously augmented the direct authority of the secre- 
tanes of state, especially as to the interior department, who communi- 
cate the king’s pleasure in the first instance to subordinate officers and 
magistrates, m cases which, down at least to the time of Charles I , 
would have been detennined in council But proclamations and orders 
still emanate, as the law requires, fiom the privy council, and on some 
rare occasions, even of late years, matters of domestic pohey have been 
referied to their advice It is generally understood, however, that no 
counsellor is to attend, except when summoned,^ so that, unnecessarily 
numerous as the council has become, in order to gratify vanity by a 
titular honour, these special meetings consist only of a few persons 
besides the actual ministers of the cabinet, and give the latter no 
apprehension of a formidable resistance Yet there can be no reason- 
able doubt that every counsellor is as much answerable for the measures 
adopted by his consent, and especially when ratified by his signature, 
as those who bear the name of ministers, and who have generally 
determined upon them before he is summoned 

The experience of William’s partiality to Bentmck and Keppel, in 
the latter instance,’ not very consistent with the good sense and digmty 
of his character, led to a strong measure of precaution against the pro- 
bable influence of foieigners under the new dynasty , the exclusion of 


* This IS the modern usage, but of its oncin I cannot speak On one remarkable occasion, 
while Anne was at the pomt of death the dukes of Somerset and Argyle avent down to the couii 
cil chamber without summons to take their scats , but it seems to have been uitcndcd as an 
■uieapected manoeuvre of pohey 
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all oersons not bora within the dominions of the British crown from 
eveS^ office of civil and military trust, and from both 
ment No other country, as far as I recollect, has adopted so sweeping 
rd"squ^to..on , and ’,t must, I think be admitted that it goe a 
greater length than liberal policy can be said to warrant But the 
farrow prejudices of George I were well restrained by this provision 
from gratifying his corrupt and servile German favourites witli lucrative 

of^C6S ^ 

The next article is of far more importance , and would, had it con- 
tinued m force, have perpetuated that struggle between the different 
parts of the legislature, especially the croun and house of common h, 
which the new limitations of the monarchy were intended to annihilate 
The baneful sjstem of rendering the parliament subservient to the 
administration, eithei by offices and pensions held at pleasure, or by 
more clandestine corruption, had not ceased with the house of Stumt 
William, not long after his accession, fell into the worst part of this 
management, which it was most difficult to prevent , and, according to 
the practice of Charles’s reign, induced by secret bnbes the leaders of 
parliamentary opposition to betray their cause on particular questions 
The tory patriot, sir Christopher Musgrave, trod in the steps of the whig 
patriot, sir Thomas Lee A large expenditure appeared eveiy year, 
under the head of secret service money , which was pretty well known, 
and sometimes proved, to be disposed of, in great part, among the 
members of both houses “ No check was put on the number or quality 
of placemen m the lower house New offices were continually created, 
and at unreasonable salaries Those who desired to see a regard to 
virtue and liberty m the parliament of England could not be insensible 
to the enormous mischief of this influence If some apology might be 
offered for it in the precanous state of the rc%olution government, this 
did not take away the possibility of future danger, when the monarchy 
should have regained its usual stability But m seeking for a remedy 
against the peculiar evil of the times, the party in opposition to the 

• It 11 provided by I G I st 3 c 4 th-rt no biU of naturiliznion shall be received with 
out a clause disqualifying the party from sitting m parliament, ft.c “ for the better preserving 
the said clause in the said act entire and inviolate ” I his provision, which was rauicr super 
erogatory, was of course intended to show tin. determination of parliament not to be sovcnicd, 
ostensibly at least, by foreigners under their foreign master 

* Pari Hist. 807 840 Iluriiet says, p 42 , that sir John Trevor, a tory, first put the kmir 
»n this method of corruption Trevor liimsclf avas so venal that he received a present of 1000 
guineas from the aty of London, being then speaker of the commons, for his service in carry- 
ing a bill through the house and, upon lU discovery, was obliged to put the vote, that ha had 
been guilty of a high crime and misdemeanour Ihis resolution bciiigcarticd, he absented him- 
self from the house, and svas c,apcllcd Pari Hist 900 Com Joum 12 Mar 16^ 5 Thedukeof 
Leeds, thapfetcran of secret iniquity, was dtscoacred about ilie same time to have taken bribes 
from the East India Company, and was impeached in consequence, I say discovered, for 
tliere seems little or no doubt of his guilt. 1 he impeachment however was not prosecuted for 

933 Guy, secretary of the treasury, another of 
Charles II s corn, was expelled the house on a similar imputation Id 886 Lord Falkland 
‘^“i of infinious pecu 

mini officcfS of govemmciit came to light througli the inquisitive spirit of p^lia 

bit that corrupt th.in under the Stuarts, 

was nnw been engendered and had flounshed under, their administration, 

snint and pumshiiicnt Long sessions of parliament and a vigilant party 

d n 0"';, “cd Jiavc finally m a great measure remoeed it though EiimePs 

m w ^‘>0 «B“d," says that hom-st bishop, “ t^t is ™oiro 

wve^red parliament among us, makes that few abuses van be inqmrcd into or 
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court during this reign, whose efforts at reformation were too frequently 
misdirected, either through faction or some sinister regards towards 
the deposed family, went into the preposterous extremity of banishing 
all servants of the crown from the house of commons Whether the 
bill for free and impartial proceedings in parliament, which was rejected 
b> a very small majonty of the house of lords m 1693, having in 
the next session passed through both houses, met with the king's 
negatue, to the great disappointment and displeasure of the commons, 
was of this general nature, or excluded only certain specified officers of 
the crown, I am not able to determine , though the prudence and ex- 
pediency of William’s refusal must depend entirely upon that question ‘ 
But in the act of settlement, the clause is quite without exception , 
and, if It had ever taken effect, no minister could have had a seat in 
the house of commons, to bring fonvard, explain, or defend the 
measures of tlie executixe government Such a separation and want 
of intelligence between the crown and parliament must either have 
destroyed the one, or degraded the other The house of commons 
would either, in jealousy and passion, have armed the stiength of the 
people to subvert the monarchy, or, losing that effective control over 
the appointment of ministers, which has sometimes gone near to their 
nomination, would have fallen almost into the condition of those states- 
general of ancient kingdoms, which have met only to be cajoled into 
subsidies, and give a passive consent to the propositions of the court 
It IS one of the greatest safeguards of our liberty, that eloquent and 
ambitious men, sucli as aspire to guide the councils of the crown, are 
from habit and use so connected with the houses of parliament, and 
derive fiom them so much of their renown and influence, that they he 
under no temptation, nor could without insanity be prevailed upon, to 
diminish the authority and pnvileges of that assembly No English 
statesman, since the revolution, can be liable to the v'cry slightest 
suspicion of an aim, or even a wish, to establish absolute monarchy on 
the rums of our constitution Whatever else has been done, or designed 
to be done amiss, the nghts of parliament have been out of danger 
They have, whenever a man of powerful mind shall direct the cabinet, 
and none else can possibly be formidable, the strong security of his 
own interest, which no such man will desire to build on the caprice 
and intiigue of a court And, as this immediate connexion of the 
advisers of the crown with tlie house of commons, so that they aie, and 
ever piofess themselves, as tiaily the servants of one as of the other, is 
a pledge for their loyalty to the entire legislature, as well as to their 

1 Pari Hist 748 829 The house resolved, “ that « hoover advised the kmc not to give the 
royal assent to the act touching free and impartial proceedings m parliament, which was to 
redress a grievance and take off a scandal upon the proceedings of the commons in parliament, 

IS an enemy to their majesties and the kingdom " They laid a representation before the king, 
showing how few instances have been in former reigns of denying the royal assent to bills for 
redress of pnevances, and the great gnef of the commons " for his not having given the royal 
assent to several public bills, and parucularly the bill touching free and impartial proceedings 
m parliament, which tended so much to the clearing the reputauon of this house, after their 
having so freely voted to supply the public occasions " 1 he king gave a courteous but evasive 
answer, as indeed it was natural to expect , but so great a flame was raised in the commons, 
that It was moved to addrcM him for a further answer, w hich however there was sull a sense of 
decorum suffaent to prevent 

Though the particular provisions of this bill do not appear, I th. k it probable that it went 
too far in excluding mihtary as w ell as civil officers 
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sovereicn fl moan, of course, as to the fundamental pnnciples of our 
constitution), so has it preserved for the cornmons their preponderating 
share in the executive adininisti-ation, and elevated them m the e>cs of 
foreign nations, till the monarchy itself has fallen comparatively into 
shadl The pulse of Europe beats according to the tone of our par- 
liament , the counsels of our kings arc there revealed, and by that kind 
of previous sanction which it has been customary to obtain, become, 
as It were, the resolutions of a senate , and wc enjoy the individua 
pride and dignity winch belong to upublicans, with tht steadiness am 
tranquillity which the supremacy of a single person has been supposed 
peculiarly to bestow 

But, if the chief ministers of the crown are indispensably to oe pre- 
sent m one or other house of pailianient, it by no means follows that 
tlie doors should be thrown open to ill those siibiltcrn ret liners, who, 
too low to have had any paiticip ition in the measures of government, 
eoine merely to earn their salaries by a sure and silent vote Unless 
some limitation could be put on the number of such ofhcers, they might 
become the majoiity of evciy parliament, especially if its duration were 
indefinite or very long It was always the popular endeavour of the 
opposition, or, is it was usually denominated, the countiy parly, to 
reduce the number of these dependants , and as constantly the whole 
strength of the court was exerted to keep them up William, in truth, 
from his own errors, and from the disadvantage of the limes, would not 
venture to confide in an unbiassed parliament On the formation, 
however, of a new boaid of icvenue, in 1694, for managing the stamp- 
duties, Its members were incapacitated fiom sitting in the house of 
commons (4 iS. 5 W iSL M c 21 ) Fins, I believe, is the first instance 
of exclusion on account of employment , and a similar act was obtained 
in 1699, extending this disability to the commissioners and some other 
officers of excise &. 12 W III c 2 ^50) But when the absolute 
exclusion of all civil and militar) officeis by the act of settlement was 
found, on cool reflection, too impracticable to b*' maintained, and a 
revision of that article took place in the >ear 1706, the house of com- 
mons were still determined to preserve at least the principle of limita- 
tion, as to the number of placemen within their walls rhe> gave way 
indeed to the other house m a considerable degree, icccding,vvilh some 
unwillingness, from a clause specifying expressly the dcsciiption of 
offices w'hich should not create a disqualification, and consenting to an 
entire repeal of the original article* But they established two pro 
visions of great importance, which still continue the great sccuiilies 
against an overwhelming influence first, that every member of the 

* Hic house of commons introduced into the ict of security, ns it wns called, a lone chusc, 

'nrioiis persons who should he 
riiTiT T i'}* princip .1 officers of state, the couumssionci > of treasury and admi 

ffibuirv fnnrt'm iiumhcr of Ollier nhccnicn I he lords thought fit to repeal the whole pro- 
woZLt ^ “'5 commons by n majority of 205 to 183 , that they 

of the commnne Confcrt ncc nccordm 5 ,l> took pi ice, when lhcmniai,cr 3 

imlunitcd num"her ^ f ^ ^ ^ rcpenl of that provision would admit such nn 

Snes m '‘.'’“'•c. as iiu,.ht destroy the free niid imp irtnl pro 

lords’ s^de nave endanger the Uherticsof the commons of Enghnd aiioso on the 

m^d Fef is to -a great length, feb 11 I he commons deter 

resolved not to scat of a member accepting office and 

Ssoivcd not to insist 913 their dis,ngreeinciiw as to the mnmclausc Ihrceprotests were mitered 
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house of commons accepting an office under the crown, except a higher 
commission in the army, shall vacate his seat, and a new \vnt shall 
issue , secondly, that no person holding an office cieated since the 
25th of October, 1705, shall be capable of being elected or rc-electcd 
at all They excluded at the same time all such as held pensions 
during the pleasure of the crown , and, to check the multiplication of 
placemen, enacted, that no greater number of commissioners should 
be appointed to execute any office than had been employed in its 
execution at some tune before that p iriianient (4 Anne c 8 6 Anne, 

c 7 ) These restrictions ought to be rigorously and jealously main- 
tained, and to receive a construction, in doubtful cases, according to 
their constitutional spirit , not as if they were of i penal nature towards 
individuals, an absurdity in which the careless and indulgent temper ot 
modern times might sometimes acquiesce 

It had been the practice of the Stuarts, especially in the last years oi 
their dynasty, to dismiss judges, without seeking any other pretence, 
who showed any disposition to thwart government in political prosecu- 
tions. The general behaviour of the bench had covered it with infamy 
1 hough the real security for an honest court of justice must be found 
in their responsibility to parliament and to public opinion, it was 
evident that their tenure in oftice must, in the first place, cease to be 
precanous, and tlieir integrity rescued from the severe trial of forfeiting 
the emoluments upon which they subsisted In the debates previous 
to the declaration of rights, we find that several speakers insisted on 
making the judges’ commissions quanutiu se bene gcssc/int, that is, 
during life or good behaviour, instead of durante, plactto, at the discre- 
tion of the crown The former, indeed, is said to have been the 
ancient course till the icign of James I But this was omitted 111 the 
hasty and imperfect bill of nghts The commissions however ot 
William’s judges ran guamdiu se bene gessennt But the king gave an 
unfortunate instance of his very injudicious tenacity of bad prerogatives, 
m refusing his assent, in 1692, to a bill that had passed both houses, 
for establishing this independence of the judges by law and confinmng 
their salaries ‘ We owe this important provision to the act of settle- 
ment , not as Ignorance and adulation have perpetually asserted, to Ins 
late majesty George III No judge can be dismissed from office, except 
m consequence of a conviction for some offence, or the address of both 
houses of parliament, which is tantamount to an act of the legislature* 
It is always to be kept in mind that they are still accessible to the hope 
of further promotion, to the zeal of political attachment, to the flattery 
of princes and ministers , that the bias of their prejudices, as elderly 
and peaceable men, will, in a plurality of cases, be on the side of power, 
that they have very frequently been trained, as advocates, to vindicate 
every proceeding of the crown , fiom all which we should look on them 

in the house of lords a^inst inserting the word ‘'repealed " in preference to the prohibitory 
cl nisc, instead of “ regulated and altered,” all by tory peers It is observable that as the pro 
vision was not to take effect till the house of Hanover should succeed to the throne, the 
sticklers for it might be full as much innuenccd by their lU will to tlut family as by their zeal 
for liberty 

V Burnet, 86 It was represented to the king, he says, by some of thejudges themselves 
nat It was not fi they should be out of all dependence on the court 

• It was originally resolved that they should be removable on the address of either houss 
which was changed afterwards to both houses Corns Journ la Slar , and lo Way 
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with some little vigilance, and not come hastily to a conclusion that, 
because their commissions cannot be vacated by the crown s authonty, 
they are wholly out of the reach of its influence T would by no me^s 
be misinterpreted, as if the general conduct of our courts of justice 
since the revolution, and especially m later times, which in most 
respects have been the best times, were not deserving of that credit it 
has usuaUy gamed, but possibly it may have been 
kept straight than some are wUing to acknowledge by the spirit of 
observation and censure which ever modifies and controls our whole 

^ The last clause in the act of settlement, that a pardon under the 
great seal shall not be pleadable in bar of an impeachment, requires 
no particular notice beyond what has been said on the subject m a 

former chapter * , , j 

In the following session, a new parliament having been assemblech 
in which the tory faction had less mfluence than in the last, and Louis 
XIV having, m the mean time, acknowledged the son of James as king 
of England, the natural resentment of this insult and breach of faith 
was shown in a more decided assertion of revolution -principles than 
had hitherto been made. The pretended king was attainted of high 
treason , a measure absurd as a law, but politic as a denunciation of 
perpetual enmity‘s It was made high treason to correspond with 
htm, or remit money for his service And a still more vigorous measure 
was adopted, an oath to be taken, not only by all civil officers, but 
by all ecclesiastics, members of the universities, and schoolmasters, 
acknowledging William as lawful and rightful king, and denying any 
right or title in the pretended prince of Wales (13 W III c 6 ) The 
tones, and especially lord Nottingham, had earnestly contended, in the 
beginning of the king's reign, against those words m the act of recog- 
nition, which asserted William and Mary to be nghtfully and lawfully 
king and queen They opposed the association at the time of the 
assassination-plot, on account of the same epithets, taking a distinction 
which satisfied the narrov/ understanding of Nottingham, and served 
as a subterfuge for more cunning men, between a king whom they were 
bound in all cases to obey and one whom they could style rightful and 
lawful. These expressions were m fact slightly modified on that 
occasion , yet fifteen peers and ninety-two commoners declined, at 
least for a time, to sign it The present oath of abjuration therefore 
waS a signal victory of the whigs who boasted of the revolution over 
the tones who excused it ’ The renunciation of the hereditary nght, 
for at this time few of the latter party believed m the young man's 

^ clause lit the bill of nghts, that pardons upon an impeach- 
Parl^ 5° to *7 . oa which twelve peers, all whigs, entered a protest 

^ introduced an amendmenr into this bill, to attaint also Mary 

queen of James II But the commons disagreed on the ground that it might 
attamtany one bjran amendment, m wh.c& .uch duT Jm! 
cave wav but hmn nature of an attainder requures The lords, after a conference, 

f f the'to?^; JourFeb‘’6‘ 

Jonmals b^ order of the « 
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spunousness, was complete and unequivocal The dominant faction 
'might enjoy peihaps a charitable pleasure in exposing many of their 
adversaries, and especially the hign-church clergy, to the disgrace and 
remorse of perjury Few or none however who had taken the oath of 
allegiance refused this additional cup of bitterness, though so much 
less defensible, according to the principles they had employed to vin- 
dicate their compliance in the former instance , so true it is that, in 
matters of conscience, the first scruple is the only one which it costs 
much to overcome But the imposition of this test, as was evident in 
a few years, did not check the boldness, or diminish the numbers, of 
the Jacobites , and I must confess, that of all sophistry that weakens 
moral obligation, that is the most pardonable, which men employ to 
escape from this species of tyranny The state may reasonably make 
an entire and heartfelt attachment to its authority the condition of civil 
trust , but nothing more than a promise of peaceable obedience can 
justly be exacted from those who ask only to obey in peace. There 
was a bad spirit abroad in the church, ambitious, factious, intolerant, 
calumnious , but this was not necessarily partaken by all its members, 
and many excellent men might deem themselves hardly dealt with in 
requiring their denial of an abstract proposition, which did not appear 
so totally false according to their notions of the English constitution 
and the church’s doctrine ‘ 


CHAPTER XVI 

ON THE STATE OF THE CONSTITUTION IN THE REIGNS OF ANNE, 
GEORGE I , AND GEORGE II 

Termination of Contest between the Crownand Pail lament — Distinctive 
Pi inciples of Whigs and Toi les — Changes effected in these by Cii - 
cuinstances — Impeachment of Sacheverell displays them again — Re- 
volutions in the Ministiy under Anne — War of the Succession — 
Treaty of Peace bi oken off— Renewed again by the Tory Govern- 
ment — Arguments for and against the Tieaty of Utrecht — The 
Negotiation mismanaged — Intrigues of the Jacobites — Some of the 
Ministers engage in them — Just Alarm for the Hanover Succession 
— Accession of Geoige I — Whigs come into Power — Gieat Disaffec- 
tion in the Kingdom — Impeachment of Tory Ministers — Bill for 
Septennial Parliaments — Peerage Bitl — Jacobitism among the Clergy 
— Convocation — Its Encroachments — Hoadley — Convocation no longer 
suffered to sit — Infringements of the Toleration by Statutes under 
Anne — They are repealed by the Whigs — Principles of Toleration 
fully established — Banishment of Atterbury — Decline of the Jacobites 
— Prejudices against the reigning Family — Jealousy of the Crown — 
Changes in the Constitution whereon it was founded— Permanent 

• ^VllIston mentions, that Mr Baher, of St. John’s, Cambndee, a worthy and learned man, 
as well as others of the college, had thoughts of takmg the oafi of allegiance on the death of 
ting James but the oath of abjuration coming out the ne\t year had such expressions as ts 
xnll scrupled Whistons filepioirs Biog Bnt (Kippis’s edition), art Baker 



Hallam's Conshttiitonal History of England, 7 39 

Mthiary Force— Appreheyistons from it—Establuhment 
Influence over Patliament by Places and Pensions— Attempts to 
restrain it— Place Bill of \nM— Secret Con uption— Commitments 
for Breach of Privilege— of Membeis for Offences— of Strangers for 
Offences against Members— or for Offences against the jfoitse 
Kentish Petition of ifo\— Dispute vnth Lords about Aylesbury 
Election — Proceedings against Mr Murray in 1751 Comimtimnts 
for Offences unconnected with the House— Privileges of the House 
not contiollable by Courts of Law— Danger of stretching this too 
far— Extension of Penal Laws— Diminution of personal Auihonty 
of the Crown— Causes of this— Party Connexions—Influence oj 
political Wntiiigs— Publication of Debates— Increased Influence oJ 
the middle Ranks — pp 739-S05 


The act of settlement was the seal of our constitutional laws, the com- 
plement of the revolution itself and the bill of rights, the last great 
statute which restrains the power of the crown, and manifests m any 
conspicuous degree, a jealousy of parliament in behalf of Us own and 
the subject’s privileges The battle had been fought and gained , the 
statute-book, as it becomes more voluminous, is less interesting m the 
history of our constitution , the voice of petition, complaint, or remon- 
strance is seldom to be traced m the journals , the crown in return 
desists altogether, not merely from the threatening or objurgatory tone 
of the Stuaits, but from that dissatisfaction sometimes apparent m the 
language of William , and the vessel seems nding in smooth water, 
moved by other impulses, and liable perhaps to other dangeis, than 
those of tlie ocean-wave and the tempest The reigns, accoidingly, of 
Anne, Geoige I and George II , afford rather materials for dissertation, 
than consecutive facts for such a work as the present , and may be 
sketched in a single chapter, tliough by no means the least important, 
which the readers study and reflection must enable him to fill up 
Changes of an essential nature were in opeiation during the si\ty yeais 
of these three reigns, as well as in that beyond the limits of this under- 
taking, which in length me isurcs them all , some of them greatly 
enhancing the authority of the crown, or rather of the executive govern- 
ment, while others had so opposite a tendency, that philosophical 
speculators have not been uniform in determining on which side was 
the sway of the balance 


No clear understanding can be acquired of the political history of 
England without distinguishing, with some accuracy of definition, the 
two great parties of whig and toiy But this is not easy, because 
those denominations being sometimes applied to factions in the state, 
intent on their own aggrandizement, sometimes to the principles they 
entertained or professed, have become equivocal, and do by no means, 
at all penods and on all occasions, present the same sense , an am- 
biguity which has been increased by the lax and mcoriect use of 
lamihar language We may consider the woids, m the first instance, 
as expressive of a political theory or principle, applicable to the English 
government They were originally employed at the time of the bill of 
exclusion, though the distinction of the parties they denote is evidently 
at least as old as the long parliament Both of these oarties, it is 
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material to observe^ agreed m the maintenance of the constitution , 
that IS, m the administration of government by an hereditary sovereign, 
and m the concurrence of that sovereign with the two houses of parlia- 
ment m legislation, as well as in those other institutions which have 
been reckoned most ancient and fundamental A favourer of unlimited 
monarchy was not a tory, neither was a republican a whig Lord 
Clarendon was a tory, Hobbes was not , bishop Hoadley was a whig, 
Milton was not But they differed mainly in this , that to a tory the 
constitution, inasmuch as it was the constitution, was an ultimate point, 
beyond which he never looked, and fiom which he thought it altogether 
impossible to sweivc , whereas a whig deemed all forms of government 
subordinate to the public good, and therefore liable to change when 
they should cease to promote that object Within those bounds which 
he, as well as his antagonist, meant not to transgress, and rejecting all 
unnecessary innovation, the whig had a natural tendency to political 
improvement, the tory an aversion to it The one loved to descant on 
liberty and the rights of mankind, the other on the mischiefs of sedition 
and the rights of kings Though both, as I have said, admitted a 
common piinciple, the maintenance of the constitution, yet this made 
the privileges of the subject, that the ciown^s prerogative his peculiar 
care Hence it seemed likely that, through passion and circumstance, 
the tory might aid in establishing despotism, or the whig in subverting 
monarchy The former was generally hostile to the liberty of the 
press, and to fieedom of inquiry, especially m lehgion , the latter their 
friend The piinciple of the one, m short, was amelioration, of the 
other, conservation 

But the distinctive characters of whig and tory were less plainly 
seen, after tlie revolution and act of settlement, in relation to the 
crown, than' to some other parts of our polity The tory was ardently, 
and in the first place, the supporter of the church m as much pre- 
eminence and power as he could give it For the church’s sake, when 
both seemed as it were on one plank, he saciificed his loyalty , for her 
he was always ready to persecute the catholic, and if the tunes per- 
mitted not to persecute, yet to restrain and discountenance, the non- 
conformist He came umvillmgly into the toleration, which the whig 
held up as one of the great tiophies of the i evolution The whig 
spurned at the haughty language of the church, and treated the dis- 
senters with moderation, or perhaps with favour This distinction 
subsisted long after the two parties had shifted their ground as to civil 
liberty and royal power Again, a predilection for the terntonaj 
aristocracy, and for a government chiefly conducted by their influence, 
a jealousy of new men, of the mercantile mteiest, of the commonalty, 
never failed to mark the genuine tory It has been common to speak 
of the whigs as an aristocratical faction Doubtless the majonty of the 
peerage from the revolution downwards were of that denomination 
But this IS merely an instance wheiem the party and the pnnciple are 
to be distinguished The natural bias of the aristocracy is towards the 
crown , but, except in most parts of the reign of Anne, the crown 
might be reckoned with the whig paity No one who reflects on the 
motives which are likely to influence the judgment of classes m society, 
>vould hesitate to predict that an English house of lords would contain 
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a larger proportion of men inclined to the tory principle than of the 
oppolteschwl, and we do not find that experience contradicts this 

be obvious that I have given to each of these political pnn- 
ciples a moral character , and have considered them as they would 
subsist in upright and conscientious men, not as we may find them m 
the dregs of Romulus,” suffocated by selfishness or distorted by facticm 
The whigs appear to have taken a far more comprehensive view of the 
nature and ends of civil society ; their principle is more virtuous, more 
flexible to the variations of time and circumstance, more congenial to 
large and masculine intellects But it may probably be no small 
advantage, that the two parties, or rather the sentiments which have 
been presumed to actuate them, should have been mingled, as we find 
them, m the complex mass of the English nation, whether the propor- 
tions may or not have been always such as we might desire. They 
bear some analogy to the two forces which retain the planetary bodies 
in their orbits , the excess of one would disperse them into chaos, that 
of the other would drag them to a centre And, though I cannot reckon 
these old appellations by any means characteristic of our political 
factions in the nineteenth century, the names whig and tory are often 
well applied to individuals Nor can it be otherwise , since they are 
founded not only on our laws and history, with which most have some 
acquaintance, but in the diversities of condition and of moral tempera- 
ment generally subsisting among manlcind 
It is however one thing to prefer the whig pnnciple, another to 
justify, as an advocate, the party which bore that name. So far as 
they were guided by that pnnciple, I hold them far more friendly to 
the great interests of the commonwealth than their adversaries But, 
in truth, the peculiar circumstances of these four reigns after the 
revolution, the spirit of faction, prejudice, and animosity, above ajl, the 
desire of obtaining or retaining power, which, if it be ever sought as a 
means, is soon converted into an end, threw both parties very often 
into a false position, and gave to each the language and sentiments ot 
the other , so that the two punciples are rather to be traced in writings, 
and those not wholly of a temporary nature, than m the debates ^oi' 
parliament In, the reigns of William and Anne, the whigs, speaking 
of them generally as a great party, had prc'ierved their original character 
unimpaired far more than their opponentt All that had passed in the 
foiinerieign served to humble the tones, and to enfeeble their principle 
The revolution itself, and the votes upon which it was founded, the bill 
of recognition in 1690, the repeal of the non-resistmg test, the act ol 
settlement, the oath of abjuration, were solemn adjudications, as it 
were, against their creed Ihey took away the old argument, that the 
letter of the law was on their side If this indeed were all usurpation, 
the answer was ready , but those who did not care to make it,^or by 

not /iSil”®?' fi” compelled to sacrifice 

evL I, i?^i ' definition of a tory Yet 

Skp of ^ systematic jealousy and 

ancient made them encroach, according to 

They learned m prerogative of William 

ey learned in this no unpleasmg lesson to popular assembhes, to 
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magnify their own privileges and the nghts of the people This tone 
was often assumed by the friends of the exiled family, and in them it 
was without any dereliction of their object It was natural that a 
jacobite should use popular topics m order to thwart and subvert an 
usurping government His faith was to the crown, but to the crown 
on a right head In a toiy who voluntarily submitted to the reigning 
prince, such an opposition to the prerogative was icpiignant to the 
maxims of his cieed, and placed him, as I have said, in a false position 
This IS of course applicable to the leigns of George I and II , and m a 
greater degree in proportion as the toi y and jacobite were more sepa 
rated than they had been perhaps under William. 

The tones gave a striking pioof how far they might be brought to 
abandon their theories, in supporting an address to the queen that she 
would invite the princess Sophia to take up her residence in England , 
a measure so unnatural as well as imprudent that some have ascribed 
It to a subtlety of politics which I do not comprehend But we need 
not, perhaps, look farther than to the blind rage of a party just dis 
carded, who, out of pique towards their sovereign, made her more irre- 
concilably their enemy, and while they hoped to brand their opponents 
with inconsistency, forgot that the imputation would redound with ten- 
fold force on themselves The whigs justly resisted a proposal so little 
called for at that time , but it led to an act for the security of the 
succession, designating a regency m the event of the queen’s decease, 
and providing that the actual parliament, or the last, if none were in 
being, should meet immediately, and continue for si\ months, imless 
dissolved by the successor ‘ 

In the conduct of this party, generally speaking, we do not, I think, 
find any abandonment of the cause of liberty The whigs appear to 
have been zealous for bills excluding placemen fiom the house, or 
limiting their numbers in it , and the abolition of the Scots pnvy 
council, an odious and despotic tribunal, was owing in a great measure 
to the authoiity of lord Somers ” In these measures however the tones 
generally co-operated , and it is ceitainly difficult in the history of any 
nation, to separate the influence of sincere patnotism from that of 
animosity md thirst of power But one memoiable event in the reign 
of Anne gave an oppoitunity for bringing the two theories of govern- 
ment into collision, to the signal advantage of that which the whigs 
professed , I mean the impeachment of Dr Sacheverell Though, with 
a view to the interests of then ministry, this prosecution was very un- 
advised, and has been deservedly censured, ft was of high importance 
in a constitutional light, and is not only the most authentic exposition. 


^ Anne, c 8 Parliamentary History 457 et post Burnet ^9 

* 6 Anne, c 6 Pari Hist 613 Somerville, Hardw Papers, p ii 473 Cunnmgham 
attests the zeal of the whigs for abolishing the Scotch pnvy council, though he is wrong in 
reckoning Lord Cowper among them, whose name appears m the protest on the other side, 11 
135 &c The distinction of old and modem whigs appeared again in this reign the former 
professing, and m general feeling, a more steady attachment to the prinaples of civil liberty 
SirPeter King, sir Joseph Jekyll, Mr Wortley, Mr Hampden, and the historian himself, were 
oftlus dcscnption and conseque ntly did not always support Godolphin P 210 Mr 
Wortley brought m a bill, winch passed the commons in 1710, f^r voting by ballot It was 
opposed by Wharton and Godolphinm the lords, as dangerous to the constitution, and thrown 
out Wortley^ he says, went the next year to Venice, on purpose to inquire into the effects 0/ 
the ballot, which prevailed universally m that repubUe P 285 
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but the most authoritative ratification, of the principles upon which the 

revolution IS to be defended 1 , 

The charge against Sacheverell was, not for impugning what was 
done at the revolution, which he affected to vindicate, but for 
taming that it was not a case of resistance to the supreme powei, and 
consequently no exception to his tenet of an unlimited passive obedi- 
ence ^ The managers of the impeachment had, therefore, not only to 
Drove tliat there was resistance in the revolution, which could not o 
course be sinceiely disputed, but to assert the lawfulness, in great 
emer^^encies, or what is called m politics necessity, of taking arms 
against the law— a delicate matter to treat of at any time, ^d not least 
so by ministers of state and law officers of the crown, in the veiy pre- 
sence, as they knew, of their sovereign ^ We cannot praise too highly 
their speeches upon this charge , some shades, rather of discretion 
than discordance, may be perceptible , and we may distinguish the 
warmth of LecSmere, or the openness of Stanhope, from the caution of 
Walpole, who betrays more anxiety than his colleagues to give no 
offence in the highest quarter , but in every one the same fundamental 
principles of the whig creed, except on which indeed the impeachment 
could not rest, are unambiguously proclaimed “ Since we must give 
up our right to the laws and liberties of this kingdom,” says sir Joseph 
Jekyll, “or, which is all one, be precarious in the enjoyment of them, 
and hold them only during pleasure, if this doctrine of unlimited non- 
resistance prevails, the commons have been content to undertake this 
prosecution ” (State Trials, xv 95 ) “ The doctrine of unlimited un- 
conditional, passive obedience,” says Mr Walpole, “ was first invented 
to support arbitrary and despotic power, and was never promoted or 
countenanced by any govermnent that had not designs some time or 
other of making use of it ” (Id 1 15 ) And thus general Stanhope still 
more vigorously “ As to the doctrine itself of absolute non-resistance, 
It should seem needless to prove by arguments that it is inconsistent 
with the law of reason, with the law of nature, and with the practice of 
all ages and countries Nor is it very material what the opinions of 
some particular divines, or even the doctrine generally preached m 


1 Pari Hist M 805 Burnet, 537 State Trials, xv i It is said m Cove’s Life of Marl- 
borough, 111 741 , that Marlborough and bomers were against this prosecution This writer 
goes out of his May to make a false and impertuient remark on the managers of the impeach 
by their speeches to licentiousness and sedition Id 166 
The managers appointed by the house of commons," says an ardent Jacobite, “ behaved 
with aU the insolence imagmable In their discourse they boldly asserted, even in her 
majestys presence, that if the right to the crown was hereditary and indefeasible, the pnnee 
beyond seas, nieaning the king, and not the queen, had the legal title to it, she having no 
, thereto, but what she owed to the people and that by the revolution principles, on 
wluM the constitution was founded and to which the laws of the land agreed, the people 
aside ’their sovereigns as they saw cause Though, no doubt of it, 
tnere w« a great deal of truth in these asseruons, it is easy to be beheved that the queen was 
them mamtaiued, even m her own presence and m so solemn a 
Ske concourse of subjects For though princes do chensh these and 

as means to advance themselves to a crown, yet, beiug 

r“ m them as those who succeed by af 

nereditaryurquesuonable title ” Lockhart Papers, I 312 

the swec'hK of and the queen did not wholly UTce 

oweiher^wn m and yet nothmg can be more certain than that she 

doctrines which the preservation of it at that very time, to those insolent 

her m the Tower ^ genuine loyalists would scon have lodged 
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some particular reigns, may have been concerning it It is suffif 
for us to know what the practice of the church of England has l| 
when It found itself oppicssed And indeed one may appeal tcl ' 
practice of all churches, of all states, and of all nations in the w? 
how they behaved themselves when they found their civil and relig 
constitutions invaded and oppressed by tyranny I believe we 
further venture to say, that there is not at this day subsisting 
nation or government in the world, whose first original did not rec 
iti foundation either from resistance or compact , and as to our puq 
it Is equal if the latter be admitted For wherever compact is admit 
there must be admitted likewise a right to defend the nghts accn^ 
by such compact To argue the municipal laws of a country in 
case is idle 1 hose laws were only made for the common cours 
things, and can never be understood to have been designed to de 
the end of all laws whatsoever , which would be the consequence c' 
nation’s tamely submitting to a violation of all their divine and hui 
rights ” (State Trials, 127 ) Mr Lechmere argues to the same purj 
in yet stronger terms (Id 61 ) 

But, if these manageis for the commons were explicit m their as 
tion of the whig principle, the counsel for Sacheverell by no me 
unfurled the opposite banner with equal couiage In this was chi 
manifested the success of the former They had recourse to the pi 
chicane of arguing that he had laid down a general rule of obedie 
without mentioning its exceptions, that the revolution was a case 
necessity, and that they fully approved what was done therein Ti 
set up a distinction, which, though at that time perhaps novel, ' 
sometimes since been adopted by tory writers , that resistance to 
supreme power was indeed utterly illcgm on any pretence whatever, 
that the supreme power in this kingdom was the legislature, not 
king , and that the revolution took effect by the concurrence of 
lords and commons ^ This is of itself a descent from the high groi 
of toryism, and would not have been held by the sincere bigots of t 
creed Though specious, however, the argument is a sophism, 
does not meet the case of the revolution For, though the supn 
power may be said to reside in the legislature, yet the preroga 
within its due limits is just as much part of the constitution, and 
question of resistance to lawful authority remains as before Eve 
this resistance had been made by the two houses of parliament, it 
but the case of the civil war, which had been explicitly condemned 
more than one statute of Charles II But, as Mr Lechmere saic 
reply, it was undeniable that the lords and commons did not joir 
‘hat resistance at the revolution as part of the legislative and supre 

1 State Tnals ig6 229 It 19 observed by Cunnincham, p si6 , that Sacheverell’s cou 
except Phipps, were ashamed of him , which is really not far from the case Mr seig 
Pratt, he says, refused a good fee to plead for him " a rare example of honesty among 
yers ’’ Id 290 “ The doctor,” says Lockhart, “ employed sir Simon, aflenvaixis lord 

court, and sir Constantme Phipps, as his counsel, who defended him the best way they c' 
though they were hard put to maintain tlie hereditary right and unlimited doctrine of 
resistance, and not condemn the revolution And the truth on it is, these are so incons 
with one another, that the chief arguments alleged 111 this and other parallel cases came 
more than this , that the revolution was an exception from the nature of govemme 
general, and the constitution and laws of Britain in particular, which necessity, m that 
cular case made expedient and lawful ” Ibid 
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nower but as part of the collective body of the nation (SUte Tn^s, 
407) And sir John Holland had before observed, » that there was a 
res^istance at the revolution was most plain, if talung up arms in ^rk- 
slure, Nottinghamshire, Cheshire, and almost all the ^ f f 

land, if the desertion of a pnnce’s own troops to an invading prince, 
and turning their arms against their soveragn, be resistance (1^ 
no ) It r^ight m fact have been asked whether the dukes of Leeds 
and Shrewsbury, then sitting in judgment on Sachevereli (and who 
afterwards voted him not guilty), might not have been conwcted ot 
treason, if the pnnce of Orange had failed of success The advocates 
indeed of the prisoner made so many concessions as amoun^d to an 
abandonment of all the general question They relied chiefly on 
numerous passages in the homilies, and most approved writers of the 
Anglican chmch, asserting the duty of unbounded passive obedience 
But the managers eluded these m their reply with decent respect 
The lords voted Sachevereli guilty by a majority of 67 to ^9 , several 
voting on each side rather according to their present faction than their 
oivn pnnciples They passed a shght sentence, interdicting him only 
from preaching for tliree years This was deemed a sort of tnumph 
by his adherents , but a severe punishment on a wretch so insignificant 
would have been misplaced, and the sentence maybe compared to the 
nominal damages sometimes given in a suit instituted for the tnal of t 
great nght 

The shifting combinations of party m the reign of Anne, which 
affected the original distinctions of whig and tory, though generally 
known, must be shortly noticed The queen, whose understanding and 
fitness for government were below mediocrity, had been attached to the 
tones, and bore an antipathy to her predecessor. Her first ministry, 
her first parliament, gave presage of a government to be wholly con- 
ducted by that party But this prejudice was counteracted by the per- 
suasions of that celebrated favourite, the wife of Marlborough, who, 
probably from some personal resentments, had throivn her influence 
into the scale of the whigs The v/ell-known records of their conver- 
sation and correspondence present a strange picture of good-natured 
feebleness on one side, and of ungrateful insolence on the other But 
the intenor of a court will rarely endure daylight Though Godolphin 
and Marlborough, m whom the queen reposed her entire confidence, 

1 Cunningham ^ys that the duke of Leeds spoke strongly in favour of the revolution 
though he voted Sachevereli hot gmlty P 398 Lockhart observes, that he added success 
^ essenual pomt for rendering the revolution lawful 

' Irt ar? so much more vehement against resistance than Sachevereli was, that it 

womd have been aiAward to pass a ngorous sentence on him In fact, he or any other clergyman 
nan a right to prwch the homilj against rebellion instead of a sermon As to their laying down 
general rules without adveitmg to the cxcepuous, anapology which the managers set up for them- 

for Sachevereli and the homihes expressly deny all possible 
•iroppuig th«e old compositions, which in some doctrinal 
cSiirrii tenet of non r«isumce, do not represent the sentiments of the modern 

some otbirnfffi-!? “S^eral waj^ it subscn^ to them But the times were not npe for this, or 

Wordsworth’sEcdes Biog' vol vi The quotations 
have increawH*^ other approved works by Sacheverell’s counsel are irresistible, and must 
savs bishon SandprE^^ j conjuncture of cncumstances whatever,” 

la^e km<? unlawM ’ S',!?? =-TPcdient to be done at any Ume that is of itself, and 

reign bemg a thimr m offensive or defensive against a lawibl sove 

im^’at anv sunply and dc toto genere unlawful, may not be done by any 

man, at any time, in my case upon any colour, or pretence whatsoever ” Sute Tnals 231 
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had been thought tones, they became gradually alienated from that 
party, and communicated their own feelings to the queen The house 
of commons very reasonably declined to make an hereditary grant to 
the latter out of the revenues of the post-office in 1 702, when he had 
performed no extraordinary services , though they acceded to it without 
hesitation after the battle of Blenheim 1 This ga/e some offence to 
Anne, and the chief tory leaders m the cabinet, Rochester, Notting- 
ham, and Buckingham, displaying a reluctance to carry on the war 
with such vigour as Marlborough knew to be necessary, were soon 
removed from office Their revengeM attack on the queen, in the 
address to invite the princess Sophia, made a return to power hopeless 
for several years Anne however entertained a desire very natural to 
an English sovereign, yet in which none but a weak one will expect to 
succeed, of excluding cluefs of parties from her councils Disgusted 
with the tones, she was loth to admit the whigs , and thus Godolphin’s 
administration, from 1704 to 1708, was rather sullenly supported, some- 
times indeed thwarted, by that party Cowper was made chancellor 
against the queen’s wishes,* but the junto, as it was called, of five 
eminent whig peers, Somers, Halifax, Whaiton, Orford, and Sunder- 
land, were kept out through the queen's dislike, and in some measure, 
no question, through Godolphin’s jealousy They forced themselves 
into the cabinet about 1 708 , and effected the dismissal of Harley and 
St John, who, though not of the regular tory school in connexion or 
principle, had already gone along with that faction in the late reign, 
and were now reduced by their dismissal to unite with it ’ The whig 
ministry of queen Anne, so often talked of, cannot in fact be said to 
have existed more than two years, from 1708 to 1710, her previous 
administration having been at first tory, and afterwards of a motley 
complexion, though depending for existence on the great whig interest 
which it in some degree prosenbed Every one knows that this 
ministry was precipitated from power through the favounte’s abuse of 
her ascendancy, become at length intolerable to the most forbearing of 
queens and mistresses, conspiring wnth another intrigue of the bed- 
chamber, and the popular clamour against Sacheverell’s impeachment 
It seems rather an humiliating proof of the sway which the feeblest 
prince enjoys even m a limited monarchy, that the fortunes of Europe 
should have been changed by nothing more noble than the insolence 
of one waiting-woman and the cunning of another It is true that this 
was effected by throwng the weight of the crown into the scale of a 
powerful faction , yet the house of Bourbon would probably not have 
reigned beyond the Pyrenees, but for Sarah and Abigail at queen 
Anne’s toilet 

1 Pail Hist. VI 57 They did not scruple, however, to say what cost nothing but veracity 
and gratitude, that Alarlborough had retneved the honour of the nation This was justly ob- 
jected to, as reflecting on the late king but earned by i8o to So Id 58 Burnet 

’ Coxe s llailborough, 1 483 Mr Smith ivas chosen speaker by 248 to 205, a slender major- 
ity but some of the ministenal party seem to have thought him too much a whig Id 485 
Park Hist. 450 The whig newspapers were long hostile to Marlborough 

* Burnet rather genUy shdes over these jealousies between Godolphm and the whig junto 
and Tindal, his mere copyist, is not worth mentioning But Cunnmgham’s lustory, md still 
more the letters published m Cove’s Life of Marlborough, show better the state of party 
intrigues , which the Parliamentary History also illustrates, as well as many pamjdilets of 
the time. Somervil'e has carefully compiled as much as was known when he wrote 
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The object ot the '»ar. “ “ “ "p ““KdrSVdtS SA use 
ance, commenced m i7o-,\vas, P Europe and reducing the 

of commons, for preserving ^ occupation of 

esorbilaut powet of ““ ,Kof Aajou.ti the authonty of the 
the Spanish dominions by the du ...etifir-ition too'ether with th , 
late £ng-s wiU, assigned as a^s«cces 

advantageous, but glorious to England (Nov 27 ParL / 

Loms XIV had perhaps at no time much hope of retaining for his 
^nLn L whole mhentaoce he claimed, und »n severf occaemue 
Side overtures for negotiation, but such as indicated liis de „ 
rather sacrificing the detached possessions of Italy and the Nether 
lands than Spam itself and the Indies ^ After the batUe of Oudenardt, 
however, and the loss of Lille in the campaign of 1708, the exhausted 
state of France and discouragement of his court induced him to ac- 
quiesce in the cession of the Spanish monarchy as a basis of treaty 
In the conferences of the Hague m 1709* ho struggled for a tune to 
preserve Naples and Sicily, but ultimately admitted the terms imposed 
by the allies, with the exception of the famous thirty-seventh article of 
the prehminanes, binding him to procure by force or persuasion the 
resi^ation of the Spanish crown by his grandson withm two months. 
This proposition he declared to be both dishonourable and impractic- 
able, and, the allies refusing to give way, the negotiation w-as broken 
off It was renewed the next year at Gertruydenburg , but the same 
obstacle still proved msurmountable “ 

It has been the prevailing opinion in modem times that the English 
mmistry, rather against the judgment of their allies of Holland, insisted 
upon a condition not indispensable to their security, and too ignoraini- 
ous for their fallen enemy to accept Some may perhaps mcline to 
think that, even had Phihp of Anjou been suffered to reign in Naples, 
a possession rather honourable than important, the balance of power 
would not have been seriously affected, and the probability of durable 
peace been increased This, however, it was not necessary to discuss 

powct wliich the allies possessed of 
secunn^ ^ Spanish monarchy for the archduke, if they had consented 
to waive the thirty-seventh article of the preliminaries If indeed thev 

Ae dehver^ frontier, and by 

king of France^ 

united as crafederacies ^elf-interested and dis- 

. severally are, and as the grand alliance had 


long since become, this appeared^a ver^ H ^ alliance had 

Louis should be playing S^underhanH^ dangerous course of policy, if 
AtiH h,,,. .1. ^ ^ underhand game ae-am^r hi C Anrr'Xt-r 



should 

really 
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sincere m abandoning so favourite an interest The obstinate adher- 
ence of Godolphm and Somers to the preliminaries may possibly have 
been erroneous , but it by no means deserves the reproach that has 
been unfairly bestowed on it, nor can the whigs be justly charged with 
protracting the war to enrich the duke of Marlborough, or to secure 
themselves in power i 

The conferences at Gertruydenburg were broken off in July, 171O} 
because an absolute security for the evacuation of Spam by Philip 
appeared to be wanting, and within sik months a fresh negotiation was 
secretly on foot, the basis of which was his retention of that kingdom 
For the administration presided over by Godolphm had fallen mean- 
while , new counsellors, a new parliament, new principles of govern- 
ment The tones had from the beginning come very reluctantly into 
the schemes of the grand alliance , though no opposition to the war 
had ever been shown m parliament, it was very soon perceived that the 
majority of that denomination had their hearts bent on peace ^ But 
instead of renewing the negotiation m concert with the allies (which 
indeed might have been impracticable), the new ministers fell upon the 
course of a clandestine arrangement, m c\clusion of all the other 
powers, which led to the signature of prehminiaries in September, 
1711, and afterwards to the public congress of Utrecht, and the cele- 
brated treaty named from that town Its chief provisions are too well 
known to be repeated 

The arguments m favour of a treaty of pacification, which should 
abandon the great point of contest, and leave Philip m possession of 
Spam and Amenca, were neither few nor inconsiderable i The 

' The laic biographer of l^farlborough asserts that he ^vas against breaking oft the confer 
cnccs m 1709, though clearly for insisting on the cession of Spain (ni 40 ) Goaolphin, Somers, 
and the wings m general expected Louis XIV to yield the thirty seventh article Cowper, 
hou ever was always dodbtful of this Id 176 

It IS \cry hard to pronounce as it appears to me, on the great problem of Louis’s smeenty 
in this negotuiion No decisive eviaencc seems to have been brought on the contrary side 
Ihe most remarkable authority that way is a passage m the Wemoircs of St Phehpe, iii 263 , 
who certainly asserts that the king of Franct, nad without the kno v ledge of any of his nua» 
istcrs, assured his grandson of a conUnued support But the qucsiion returns as to St Phe- 
hpe s means of knowing so important a secret On the other hand, 1 cannot discover in the 
long correspondence between madame de Mainlcnon and the princcsse dcs Ursins the least 
corroboration of these suspicions, but much to the contrary eflcct Nor does Torcy drop a 
word, tliough writing when all was over, by which we should infer that the court of Vcfsailics 
had any other hopes left in 1709, than what still lingered in their heart from the determined 
spirit of the Castilians themselves 

It appears by the M< 5 moires de Noadles, in 10. (edit 1777,) that Louis wrote to Philip, 
Nov 1708, hinting that he must reluctantly m\e mm up, m answer to one wherein the latter 
had declared that he would not (juit Spam while he had a drop of blood in his veins And on 
the French ambassador at I^Iadnd Amelot, remonstrating against the abandonment of Spam, 
with an evident mUmation that Philip could not support himself alone, the king of France 
answered that he must end the war at any pnee 15 April, 1709 Id 34 In the next year, 
after the battle of Saragosa, which seemed to turn the scale wholly against Philip, Noailles 
was sent to Madrid m order to persuade that prince to abandon the contest Id 107 Ihere 
were some in France who would even have accepted the thirty seventh article, of whom madame 
de Maintcnon seems to have been P 117 \Ve may perhaps think that an explicit offer of 
Naples, on the part of the allies, would have changed the scene nay, it seems as if Louis 
would have been content at this time with Sardinia and Sicily P 108 

* A contemporary histonan of remarkable gravity observes “It was strange to see how 
much the desire of French wine, and the dearness of it, alienated many men from the dukeof 
Marlborough s friendship ” Cunningham, u 220 The hard drinkers complained that they 
were poisoned by port these formed almost a party Dr Aldnch, dean of Christchurch, sur 
named the pnest of Bacchus, Dr Ratcliffe, general Churchill, &c “ And all the bottle com 
pamons, many \ hysiaans, and great numbers of the lawyers and inferior clergy, and, m fine, 
the loose women too, were united together in the faction against the dukeof Marlborough “ 
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kinedom had been impovenshed by twenty years of uninterruptedly 
au^ented taxation; the annual burthens being triple in amount of 
th^ paid before the revolution Yet, amidst these sacn flees, we had 
Se mJrtiacation of finding a debt rapidly increasing, '^^eieof the mere 
interest far exceeded the ancient revenues of the be b^ 

queathed, hke an hereditary curse, to unborn ages Though the sup- 
plies had been raised with less difficulty than in the late reign, and the 
condition of trade was less unsatisfactory, the landed proprietors saw 
with indignation the silent transfer of their wealth to new men, and 
hated the glory that was bought by their own degradation Was it not 
to be feared that they might hate also the revolution, and the protest- 
ant succession that depended on it, when they tasted these fiuits it had 
borne ? Even the army had been recruited by violent means unknown 
to our constitution, yet such as the continual loss of men, with a popu- 
lation at the best stationaiy, had perhaps rendered necessaiy ‘ 

2 The prospect of reducing Spam to the archduke’s obedience was 
grown unfavourable It was at best an odious work, and not very de- 
fensible on any maxims of national justice, to impose a sovereign on a 
great people in despite of their own repugnance, and what they deemed 
their royal obligation Heaven itself might shield their righteous cause, 
and baffle the selfish rapacity of human pohtics But what was the 
state of the war at the close of 1710? The surrender of 7000 English 


under Stanhope at Biihuega had ruined the affairs of Charles, which 
in fact had at no time been truly prosperous, and confined him to the 
single province sincerely attached to him, Catalonia As it was certain 
that Philip had spirit enough to continue the war, even if abandoned 
by his grandfather, and would have the support of almost the entire 
nation, what remained but to carry on a very doubtful contest for the 
subjugation of that extensive kingdom? In Flanders, no doubt, the 
genius of Marlborough kept still the ascendant, yet France had her 
Fabius m Marshall Villars, and the capture of three or four small 
fortresses in a whole campaign did not presage a rapid destruction of 
the enemy’s power 

3 It was acknowledged that the near connexion of the monarchs on 
the thrones of France and Spam could not be desired for Europe Yet 
the experience of ages had shown how little such ties of blood deter- 
mined the policy of courts, a Bourbon on the throne of Spam could 
not but assert the honour, and even imbibe the piejudices, of his sub- 
jects, and as the two nahons were in all things opposite, and must 
' clash m their public interests, there was little reason to fear a subser- 
viency in the cabinet of Madrid, which, even in that absolute monarchy, 
could not be displayed against the general sentiment 

4- The death of the emperor Joseph, and election of the archduke 
Charles in his room, v/hich. took place in the spring of 1711, changed 


aSacM number 'Sf resoled instead tobnng m a bill for raising 

Stat 4 Anne, c lo °Parl Hist as have no lawful calling or employment 

the land service a method hanll Pansh officers were thus enabled to press men for 

afterwirds revived m 1757 (30 Ge^^c but n^ver 

/a/uu'Jco 11 c m, nut never, I believe on any later occasion 
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in no small degree the circumstances of Europe. It was now a struggle 
to unite the Spanish and Austrian monarchies under one head Even 
if England might have little interest to prevent this, could it be indif- 
ferent to the smaller states of Europe that a family not less ambitious 
and encroaching than that of Bourbon should be so enormously ag- 
grandized ? France had long been to us the only source of apprehen- 
sion , but to some states, to Savoy^^ to Switzerland, to Venice, to the 
pnncipahties of the empire, she might justly appear a very necessary 
bulwark against the aggressions of Austria. The Alliance could not be 
expected to continue faithful and unanimous, after so important an 
alteration in the balance of power 

5 The advocates of peace and adherents of the new ministry stimu- 
lated the national passions of Engl nd by vehement reproaches of the 
allies They had thrown, it was contended, m despite of all treaties, 
an unreasonable proportion of expense upon a country not diiectly 
concerned in their quarrel, and rendered a negligent or criminal ad- 
ministration their dupes or accomplices We were exhausting our blood 
and treasure to gam kingdoms for the house of Austria which insulted, 
and the best towns of Flanders ‘‘w the States-General who cheated us 
The barrier treaty of lord Townshend was so extravagant, that one 
might wonder at the presumption of Holland m suggesting its articles, 
much more at the folly of oui government m acceding to tliem It laid 
the foundation of endless dissatisfaction on the side of Austria, thus 
reduced to act as the vassal of a little republic m her own territories, 
and to keep up fortresses at her own expense, which others were to 
occupy It might be anticipated that, at some time, a sovereign of that 
house would be found more sensible to ignominy than to danger, who 
would remove this badge of humihation by dismantling the fortifications 
which were thus to be defended Whatever exaggeration might be m 
these clamours, they were sure to pass for undeniable truths ivith a 
people jealous of foreigners, and prone to believe itself imposed upon, 
from a consciousness of general ignorance and credulity 

These arguments were met by nswers not less confident, though 
less successful at the moment, than they have been deemed convincing 
by the majority of politicians in later ages It was denied that the re- 
sources of the kingdom were so much enfeebled , the supplies were still 
raised ivithout difficulty, commerce had not declined, public credit 
stood high under the Godolphin ministry, and it was especially re- 
markable, that the change of administration, notwithstanding the 
prcspec t of peace, was attended by a great fall in the pnce of stocks 
France, on the other hand, was notonously reduced to the utmost dis- 
hess , and, though it were absurd to allege the misforUmes of our enemy 
•by way of consolation foi our own, yet the more exhausted of the two 
combatants was naturally that which ought to yield , and it was not 
for the honour of our free govemmen that we should be outdone in 
magnanimous endurance of privations for the sake of the great interests 
of ourselves and our posterity by the despotism we so boastfully scorned * 

^ Every contempo*‘ary ^vnter bears testimony to the exhaustion of France, rendered still 
more deplorable by the unfavourable season of 1700 , which produced a famiqe Madame dc 
Mamtenon’s letters to the princess des Ursins are full of the public misery, which she did not 
soften, out of some vam hope that her inflexible correspondent might relent at lenutb and pre« 
vail on the kmg and queen of Spam to abandon thcU thronp 
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The king 01 France had now for half a century been pursuing a system 
of encroachment on the neighbounng states, which the weakness of the 
tivo branches of the Austnan house, and the perfidiousness of the 
Stuarts, not less than the valour of his troops and skill of his generals, 
had long rendered successful. The tide had turned for the first time m 
the present war , victories more splendid than were recorded imnodem 
warfare had illustrated the Enghsh name Were we spontan^usly to 
relinquish these great advantages, and two years after Louis had him- 
self consented to ivithdraw his forces from Spain, our own arms having 
been 111 the mean time still successful on the most important scene of 
the contest, to throw up the game in despair, and leave him far more 
the gamer at the termination of this calamitous war, than he had been 
after those triumphant campaigns which his vaunting medals com- 
memorate ^ Spain of herself could not resist the confederates, even if 
united in support of Philip , which was denied as to the provinces 
composmg the kingdom of Aragon, and certainly as to Catalonia, it 
was in Flanders that Castile was to be conquered , it was France that 
we were to overcome , and now that her iron barrier had been broken 
through, when Marlborough was prepai^ng to pour his troops upon the 
defenceless plains of Picardy, could we doubt that Louis must in good 
earnest abandon the cause of his grandson, as he had already pledged 
himself m the conferences of Gertruydenburg ? 

2 It was easy to slight the influence which the ties of blood exert 
over kings Doubtless they are often torn asunder by ambjtion or 
wounded pnde But it does not follo%v that they have no efficacy, and 
the practice of courts m cementing alliances by intermarriage seems to 
show that they are not reckoned indifferent It might how'ever be 
admitted tliat a king of Spain, such as she had been a hundred years 
before, would probably be led by the tendency of his ambition into a 
course of policy hostile to France But that monarchy had long been 
declining, great rather m name and extent of dominion than intrinsic 
resources, she might perhaps rally for a short penod under an enter- 
pnsing minister , but wth such inveterate abuses of government, and 
so little progressive energy among the people, she must gradually sink 
lower in the scale of Europe, till jt might become the chief pnde of 
her sovereigns that they were the younger branches of thq house of 
Bourbon. To chensh this connexion would be the policy of the court 
of Versailles, there would result from it a dependent relation, an habi- 
tual subservienc}' of the weaker power, a family compact of perpetual 
union, always opposed to Great Britain In distant ages, and after 
iresh combinations of the European commonwealth should have seemed 
almost to efface the recollection of Louis XIV and the war of the suc- 
cession, the Bourbons on the French throne might still claim a sort of 
pnmogenitary nght to protect the dignity of the junior branch by inter- 
ference mth the affairs of Spain , and a late postenty of those who 
conc^smiu ^ Utrecht might be entangled by its improvident 

sessio^^of the Cb^Jes to the empire rendered his pos 

S be desirable, need 

'endaneer it could 

g m^jland, or even the smaller slates, since it was agieed on 
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all hands that he was to be master of Milan and Naples But against 
tins, perhaps imaginary, mischief th& opponents of the treaty set the 
risk of seeing the crowns of France and Spain united on the head of 
Philip In the years i /l l and 1712 the dauphin, the duke of Burgundy, 
and the duke of Berry, were swept away An infant stood alone be- 
tween the king of Spam and the French succession The latter was 
induced, with some unwillingness, to sign a renunciation of this con- 
tingent inheritance But it was notoriously the doctrine of the French 
court that such renunciations were invalid, and the sufferings of Europe 
were chiefly due to this tenet of indefeasible royalty It was very 
possible that Spam would never consent to this union, and that a fresh 
league of the great powers might be formed to prevent it , but, if we 
had the means of permanently separating the two kingdoms m our 
hands, it was strange policy to leave this door for a renewal of the 
old quarrel 

But whatever judgment we may be disposed to form as to the poli- 
tical necessity of leaving Spam and America m the possession of Phihp, 
It IS impossible to justify the course of that negotiation which ended m 
the peace of Utrecht It was at best a dangerous and inauspicious 
concession, demanding every compensation that could be devised, and 
which the circumstances of the war entitled us to require. France was 
still our formidable enemy , the ambition of Louis was still to be dreaded, 
his intrigues to be suspected That an English minister should have 
thrown himself into the arms of this enemy at the first overture of 
negotiation , that he should have renounced advantages upon which he 
might have insisted , that he should have restored Lille, and almost 
attempted to procure the sacrifice of Tournay, that throughout the 
whole correspondence and m all personal interviews with Torcy he 
should have shown the triumphant queen of Great Britain more eager for 
peace than her vanquished adversary , that the two courts should have 
been virtually conspiring against those allies, without whom we had 
bound ourselves to enter on no treaty , that we should have withdrawn 
our troops in the midst of a campaign, and even seized upon the towns 
of our confederates while we left them exposed to be overcome by a 
superior force , that we should have first deceived those confederates 
by the most direct falsehood in denying our clandestine treaty, and then 
dictated to them its acceptance, are facts so disgraceful to Bolingbroke, 
and m somewhat a less degree to Oxford, that they can hardly be pal- 
liated by establishing the expediency of the treaty itself 

For several yeais after the treaty of Ryswick, the intrigues of ambi- 
tious and discontented statesmen, and of a misled faction m favour of 
the exiled family, grew much colder, the old age of James and thy. 
infancy of his son being alike incompatible wth their success The 
Jacobites yielded a sort of provisional allegiance to the daughter oi 
their king, deeming her, as it were, a regent in the heir’s minonty, and 
willing to defer the consideration of his claim till he should be compe- 
tent to make it, or to acquiesce in her continuance upon the throne, if she 
could be induced to secuie his reversion ' Meanwhile, under the name 

1 It IS evident from Mnepherson’s Papers, that all hopesof a restoration m the reign of Anne 
were givqn up m England They soon revived however as to Scotland, and grew stronger 
about the time of the union 
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of tones and tiigh-churchmen, they earned on a more dangerous war 
b, sapping the bulwarks of the revolution settlement The disaffected 
clergy poured forth sermons and libels, to impugn the pnnciples of the 
whigs or ti-aduce their characters Twice a year especiaUy, on the 30th 
of January and 29th of May, they took care that every stroke upon 
bellion and usurpation shoidd tell against the expulsion of the Stuarts 
and the Hanover succession They inveighed against the dissenters 
and the toleration They set up pretences of loyalty towards the queen, 
descanting sometimes on her hereditary right, in order to throw a slur 
on the settlement They drew a transparent veil over their designs, 
which might screen tliem fiom prosecution, but could not impose, nor 
was meant to impose, on the reader Among these the most distin- 
miished was Leslie, author of a periodical sheet called the Rehearsal, 
pnnted weekly from 1704. to 170S , and as he, though a non-juror, and 
unquestionable jacobite, held only the same language as Sacheverell, 
and others who affected obedience to /he government, we cannot much 
be deceived in assuming that their v,f ws were entirely the same ^ 

The court of St Germains, m the krst years of the queen, preserved 
a secret connexion with Godolphin and Marlborough, though justly 
distrustful of their smeenty, nor is it by any means clear that they 
made any strong professions ^ Tt en evident determination to reduce 
the power of France, their appiovimation towards the whigs, the 
averseness of the duchess to Jacobite prncmles, taught at length that 
unfortunate court how little it had to expect hrom such ancient friends 
The Scots, on the other hand, were eager for the young king's immediate 
restoration , and their assurances finally produced his unsuccessful 
expedition to the coast m 1708 ’ This alarmed the queen, who at least 
had no thoughts of giving up any part of her dominions, and probably 
exasperated the tivo ministers (Burnet, 502 ) Though Godolphin's 
partiality to the Stuart cause was always suspected, the proofs of his 
intercourse ivith their ermssanes are not so stiong as against Marl- 

1 The Rehearsal is not ivntten in such a manner as to gair over many proselytes The 
scheme of fighting against hherty inth her own arms had not >et come into vogue or rather 
Leslie was too mere a bigot to practise it He is wholly for arbitrary power but the common 
stuff of hisjoumal is high church notions of all descriptions This could not win many m the 
reign of Anne 

- Maepherson, i 608 If Carte s anecdotes are true, which is very doubtful, Godolphin, 
after he was turned out, declared his concern at not having restored the lung that he thought 
Harley would do it, hut by French assistance, which he did not intend , that the tones had 
always distressed him, and his admmistrauon had passed m a struggle with the whigjunto 
Id 170 Somerville says, he was assured that Carte was reckoned credulous and ill uiformed 

by the Jacobites P 273 It seems indeed, by some passages m hlacpherson’s Papers, that 

the Stuart agents either kept up an intercourse with Godolphin, or pretended to do so Vol 
u 2 et post. But It IS evident that they had no confidence in him 

It must he observed, however, that lord Dartmouth, m his notes on Burnet, repeatedly 
mtimalcs that Godolphin a secret object in his ministry was the restoration of the house of 
Stuart, and that with this view he suffered the act of secunty m Scotland to pass, which 
raised such a clamour that he was forced to close with the whigs in order to save hiroelf It 
is said also by a very good auihontj , lord Hardwicke, (note on Burnet. Oxf edit v 352 1 that 
there vvas some^ng not e^y to be accounted for m the conduct of the ministry preceding the 
Siving us to understand in the subsequent partTf^the note^that 
d?rectlv connivance with it And this is confimed by Ker of Kersland, 

who diwtly the treasurer with extreme remissness, if not somethmg worse Mem 

susiwet God^hm Papers, 1 308 ) Yet it seems almost impossible to 

rt^herself ^ treachery, not only towards the protestant succession, but his mis- 

48 
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borough, who, so late as 1711, declared himself more positively than 
he seems hitherto to hav^done in favour of their restoration ' But 
the extreme selfishness and treachery of his character makes it difficult 
to believe that he had any further view than to secure himself m the 
event of a revolution which he judged probable His interest, which 
was always his deity, did not he in that direction, and his great 
sagacity must have perceived it 

A more promising overture had by this time been made to the young 
claimant from an opposite quartei Mr Harley, about the end of 
1710, sent the abbd Gaultier to marshal Benvick (natural son of James 
II by Marlboiough’s sister), with authority to treat about the restoia- 
tion , Anne of course retaining the crown for her life, and secunties 
being given for the national religion and liberties The conclusion of 
peace was a necessary condition The Jacobites m the English par- 
liament were directed in consequence to fall in Avith the court, which 
rendered it decidedly superior Harley piomised to send over in the 
next year a plan for carrying that design into effect But neither at 
that time, nor during the remainder of the queen’s life, did this dis- 
sembling mmistei take any further measures, though still m stnct con- 
nexion with that party at home, and with the court of St Gennains * 
It was necessaiy, he said, to proceed gently, to make the army their 
own, to avoid suspicions which would be fatal It was manifest that 
the course of his admmistiation was wholly inconsistent with his pio- 
fessions, the friends of the house of Stuart felt that he betrayed, 
though he did not delude them, but it was the misfortune of this 
minister, 01 rather the just and natural rewaid of crooked counsels, 
that those he meant to serve could neither believe in his fnendship, 
nor forgive his appearances of enmity It is doubtless not easy to 
pionounce on the real intentions of men so destitute of sincerity as 
Harley and Marlborough, but in believing the former favourable to 
the protestant succession, which he had so eminently contributed to 
establish, we accede to the judgment of those contemporaries who 
were best able to foim one, and especially of the very Jacobites with 
whom he tampered And this is so powerfully confirmed by most ol 
his public measures, his averseness to the high tones, and their con 
sequent hatied of him, his irreconcilable disagreement with those ol 
his colleagues who looked most to St Germains, his frequent attempts 
to renew a connexion with the wings, his contempt of the Jacobite 
creed of government, and the little prospect he could have had of 
retaining power on such a revolution, that, so far at least as may be 
presumed from what has hitherto become public, there seems no reason 
for counting the earl of Oxford among those from whom the house of 
Hanover had any tieachery to apprehend’ 

* Macphcrson, II i^8 228 283 and SomerviUc, 272 

* 'Memoirs of Berwick, 1778 (English translaiion) And compare Lockhart's Commentaries, 
p 368 Maepherson, sub ann 1712 and 17x3, passim 

® The pamphlets on Harley s side, and probably wntten under his inspection for at least the 
first year after his elevation to power, such as one entitled ** Faults on both Sides,” a«;cnbcd 
to Richard Harley, his relation (Somers Tracts, xu 678 ) ** Spectator's Address to t^ie Whigs 
on Occasion of the Stabbing^Mr Harley.” or the ‘'Secret History of the October Club,” 1711 
(I behc\e by De Foe), seem to have for tneir object to reconcile as many of the whigs as pos 
siblc to his administration, and to display Ins aversion to the violent tones There can be no 
doubt that his first project was to have excluded the more a^Rtnopious whigs, such as Whajjnp 
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The Pretender, meanwhile, had mends m the tory government more 
sincere, probably, and zealous than Ovford In the year 1712 lord 
Bolingbroke, the duke of Buckingham, president of the council, and 
the duke of Ormond, were engaged jn this connexion The last of 

and Sunderland, as well as the duke of Jrarlborough and his wife, and coalesced with Corvpr 
and Somers, both of whom were also in favour of the queen But the steadiness ""'S 

party, and their resentment of his duplicity, forced him into the opposite quarters, though he 

never'lost sight ofh,s schemes for reconahation , 'ri,„ 

The dissembling nature of this unfortunate statesfhan rendered Ins designs suspected The 
whies at least m 1713, in thetr correspondence n ith the comt of Hanover, speak of him as 
enurely in the Jacobite interest Maepherson, ii 472 509 Cunningham, who u on the 
whole unfat ourabie to Harley, says, that “men of all parties agreed in concluding that his 
designs were in the Pretender’s favour And it is certain that he affected to have it thought 
so ” P 303 Lockhart also hears witness to the reliance placed on him by the Jacobites, and 
argues with some plausibility (p 377 l^hat the duke of Hamilton s appointment as ambas&dor 
to France, m 1712, must have been designed to further their object though he believed that 
the death of that nobleman, m a duet with lord Mohun, just as he was setting out for 
Pans, put a stop to the scheme, and “ questions if it was ever heartily re-assumed by lord Ox- 
ford ’ — “ This I know, that hu lordship regretting to a fnend of mine the duke s death, next 
day after it happened, told him that it disordered all their schemes, seeing Great Dntam did 
not afford a person capable to discharge the trust which %vas committed to his grace which 
sure was somewhat very extraordinaiy and what other than the king’s restoration could there 
he of so very great importance, or require such dexterity in manamng, is not easy to imagine 
And indeed it is more than probable that before his lordship could pitch upon one he might 
depend on in such weighty matters, the discord and division which happened betwixt him and 
the other mimsters of state diverted or suspended his design of serving the king ” Lockhart’s 
Comment , p 410 But there is more reason to doubt whether this design to serve the king 
ever existed. 

I If we mai trust to a book printed in 1717, with the title, '* Minutes of Monsieur Mesnagers 
Negotiations wth the Court of England towards the Close of the last Reim, written by him- 
self,” that agent of the French cabinet entered into an arrangement with Bolingbrokein March, 
v]vi, about the Pretender It was agreed that Louis should ostensibly abandon him, but 
should not be obliged, in cooC of the queen s death, not to use endeavours for his restoration 
lady Masham was wholly lor this, but onaied “the rage and irreconcilable aversion of the 

f catest part of the common people to her (the queen’s) brother was groivn to a height ” But 
must confess, that, although Maepherson has exuacted the abote passage, and a more 
judicious ivnter, Somerville, quotes the book freely as genuine, (Hist of Anne, p 581, S.C ) 
I found m reading it what seemed to me the strongest grounds of su.spicion It is printed in 
England, wathout a word of preface to ex-plain how such important secrets came to be divulged, 
or by what means the book came before the world the correct information as to English cus- 
tomsand persons frequently betrays a native pen the truth it contains, as to Jacobite intrigues, 
might have transpired from other sources, and m the main was pretty well suspected, as the 
Report of the Secret Committee on the Impeachments in 1715 shows , so that, upon the whole, 
I cannot but reckon it a forgery in order to injure the tory leaders. 

But however this may be, we find Bohngbroke in correspondence with the Stuart agents in 
the latter part of 17x2 Maepherson, 366 And his own correspondence with lord Strafibrd 
shows his dread and dislike of Hanover (Bol Corr 11 487 et ahbi ) The duke of Bucking- 
ham wrote to St Gennains in July that year, with strong expressions of his attachment to the 
ause, and preying the necessity of the prince’s conversion to the protestant religion Mac- 
pherson, 327 Ontiond is mentioned in the duke of Benvick^s letters as in correspondence with 
him , and Lo^ckhart says there was no reason to make the least question of his affection to the 
kingi whose friends were consequently well pleasedat his appointment to succeed Marlborough 
m the command of the army, and thoughtit portended some good designs in favour of him 
Id 376 

Of Ormond’s sincenty in this cause there can indeed be little doubt hut there is almost as 
1 to suspect that of Bolingbroke as of Oxford eveept that, having more rashness 

and less principle, he was ^tter fitted for so dangerous a counter revolution But in realitv 

hLe of government, and would doubtless 

^ ^ Hanover with more pleasure, if his piospects in that quarter had been 

dant he disanrinin scMion of lar (, when he had becomelord of the ascen- 

® by his delays as much as his more cautious nvalhad 

1 ■ writerrepeatedlj asserts that a majority of the house ofeom- 

'vanted only the least encouragement 
d^hbfful and fam “ttlem^t But I thmk this very 

“l>“wt were steadj to the protestant succession Lord 
Dartmouth, lord Powlett, lord Trevor, and the bishop of London were certainlj^ nor ^ 

48 * 
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these, being m the command of the army, little glory as that hi ought 
him, might become an important auxiliary Harcourt, the chancellor, 
though the proofs are not I believe, so direct, has always been leckoned 
’ m the same interest Several of the leading Scots peers, with little 
disguise, avowed their adherence to it, especially the duke of Hamil- 
ton, who, luckily perhaps for the kingdom, lost his life m a duel, at the 
moment when he was setting out on an embassy to France The rage 
expressed by that faction at his death betrays the hopes they had enter- 
tained from him A strong phalanx of toiy members, called the 
October Club, though by no means entirely Jacobite, were chiefly 
influenced by diose who were such In the new parliament of 1713, 
the queen’s precarious health excited the Stuart partisans to press 
foi ward with more 7cal The masque was more than half drawn aside , 
and, vainly urging the ministry to fulfil their piomises while yet in 
time, they cursed the insidious cunning of Harley and the selfish 
cowardice of the queen Upon her they had for some years relied 
Lady Masham, the bosom favouiite, was entirely theirs, and every 
word, every look of the sovereign, had been anxiously observed, m the 
hope of some indication that she would take the road which affection 
and conscience, as they fondly argued, must dictate But whatever 
may have been the sentiments of Anne, her secret was never divulged, 
nor IS there, as I apprehend, however positively the contrary is some- 
times asserted, any decisive evidence whence we may infer that she 
even intended her brothers lestoration > The weakest of mankind 

there be any reasonable doubt, os I conceive, of the duhe of Shrewsbury On the other side 
besides Ormond, Harcourt, and Bohngbrokc, were tlic diihe of Buchingham, sir Willnm Wynd 
ham, and probably Mr Bigmloy 

1 It IS said that the duke of Leeds, who was now in the Stuart interest, had sounded her in 
1711, but with no success in discovcnng her intention Maimherson, aia The duke of Buck 
ingham pretended, in the above mentioned letter to St Oermains, June, 1712, that he had 
oltcn pressed the queen on the subject of her brother’s restoration, but could get no other 
answer than, " you see he does not make the least step to oblige me ' or, “ he may thank 
himself for It he knows I always loved him better than the other ' Id 328 This alludes to 
the Pretender’s pertinacity, as the writer thought it, in adhering to his religion and it may be 
very questionable, whether he had ever such conversation with the queen at all But, if he had. 
It does not lead to the supposition, that under all circumstances she meditated his restoralion 
If the book under the name of Mesnager is genuine, which I much doubt, Mrs Masham had 
never baen able to elicit any thing decisive of her majesty’s inclinations , nor do any of the 
Stuart correspondents in Maepherson pretend to know her intentions with certainty The fol 
lowing passage in Lockhart seems rather more to the purpose On his coming to parhament 
in 1710, with a “ high monarchical address ” avhich he had procured from the county o^ Edin 
burgh, “ the queen told me, though I had almost always opposed her measures, she did not 
doubt of my affection to her person, and himed I would not concur in the design against Mrs 
Masham, or for bnngmg over the prince of^Honover At first I was somewhat surprised, but 
recovenng myself, I assured her I should never be accessory to the imposing any hardship or 
affront upon her and as for the prince of Hanover, her majesty might judge from the address 
I had read, that I should not be acceptable to my constituents if I gave my consent for bring 
ing over any of that family, either now or at any time hereafter At that she smiled, and I 
withdrew and then she said to the duke (Hamilton), she believed I was an honest man and a 
fair dealer and the duke replied, he could assure her I liked her majesty and all her father’s 
baims ” P 317 It appears in subsequent parts of this book, that Lockhart and his friends 
were confident of the queen’s inclinations in the last year of her life, though not of her 
resolution. . 

The truth seems to be, that Anne wras very dissembling, as Swift repeatedly says m his pn 
vate letters, and as feeble and timid persons in high station generally are that she hated the 
house of Hanover, and in some measure feared them but that she bad no regard for the Pre- 
tender (for It IS really absurd to talk like Somerville of natural affection under all the circum- 
stances), and feared him a great deal more thanthe other diat she had however some scruples 
about his nght, which were counterbalanced by her attachment to the church of England 
consequently, that she was wavering among opposite impulses, but with a predominating 
tinudity which would have probablv kept all -«iht 
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have ^^enerally an instinct of self-preservation which leads them right, 
and perhaps more than stronger minds possess, and Anne could 
scarcely help perceiving that her own deposition from the throne would 
be the natural consequence of once admitting the r 

one whose claim was equally good to the possession The assertory of 
hereditary descent could acquiesce m her usurpation "O 
they found it necessary for their object, if her hfe should be protracted 
to an ordinary duration, it was almost certain that Scotland first, and 
afterwards England, would be wested from her impotent grasp Yet, 
thout^h I beheve the queen to have been sensible of this, it is impi^- 
siblelo pronounce with certainty that either through pique against the 
house of Hanover, or inability to resist her own counsellors, she might 
not have come into the scheme of altering the succession. 

But if neither the queen nor her lord treasurer were inclined to take 
that vigorous course which one party demanded, they at least did 
enough to raise just alarm in the other, and it seems strange to deny 
that the protestant succession was m danger As lord Oxford’s ascend- 
ancy diminished, the signs of impending revolution became less 
equivocal Adherents of the house of Stuart were placed in civil and 
military trust, an Irish agent of the Pretender was received in thr 
character of envoy from the court of Spam , the most audacious madi 
festations of disaffection were overlooked^ Several even m parlia- 
ment spoke with contempt and aversion of the house of Hanover * It 

I The duchess of Gordon, m June, X711, sent a silver medal to the faculty of advocates at 
Edinburgh, with a head on one side, and the inscription, Cujus est on the other, the British 
isles, tvim the word Reddite The dean of faculty Dundas of Amiston, presented this medal, 
and there seems reason to beheve that a majority of the advocates voted for its reception 
Somerville, p 452 Bohngbroke, in writing on the subject to a fnend, it must be owned, 
speaks of the proceeding ivith due disapprobation Bohngbroke Corresp 1 343 No measures 
however were taken to mark the court’s displeasure * 

“ Nothing IS more certam," says Bohngbroke in his letter to sir Wd’ Wyndham, perhaps 
the finest of his writings, "than this truth, that there was at that tuno jio formed design in the 
party, whatever views some particular men might have, against his majesty’s accession to the 
throne ” P 23 This is yt effect to confess a great deal and in other parts of the same letter, 
he makes admissions of the same kind though he says that he and other toneshaddetermiped, 
befbre the queeu’s death, to have no connexion tvith the Pretender, on accoimt of his rehgious 
bigotry P III 

“ Lockhart gives us a speech of sir WHlham Whitelock m 1714, bitterly inveighing against 
the elector of Hanover who, he hoped, would never come to the crown Some of the wJugs 
cned out on this that he should be brought to the bar when AVlutelock said he would not 
recede an inch he hoped the queen would outhve that pnnee, and in corapanson to her he did 
not value all the princes of Germany one farthing P 460 Sivift, m '* Some Free Thoughts 
upon the present State of Affairs,*' s with muen contempt of the house of Hanover 

and Its Eovereim and suggests, in dension, that the mfant son of the electoral prmce might 
be mnted to t^e up ks residence in England He pretends m this tract, as m all Jus writmgs, 
to deny entirely that there was the least tendency towards lacobitism either in any one of the 
m^cry , or even any enunent mdividual out of it , but with so impudent a disremmi of truth, 
^t 1 am not perfectly convinced of his own innocence as to that intrigue Thus in his 
Inquiry into the Behai lour of the Queen’s last Ministry, he sajs, ‘‘ I remember, durmg the 
tot treity of peace, discoursing at several tunes with some very eminent persons of the oppo- 
acquaintance I asked them seriously, whether they or any of 
suspect the queen or the ministry to have any favourable 

0f^e^°«^S o“ that they behe^ed nothing 

m the matter, S,c. He then tells us that he had the cunosity to ask almost every person m 
pwt employment, whether they knew or had heard of any one 

*eTcSld^‘uiter inclination toivards thif Pretender aiid the^ wlole 
certain old lord amount to above five or sue among whom one was a 

f^l^e, fc %ol^Jv^n consequence and of a broken 



758 State of Parties at death of A nne A ccession of George T 

was surely not unreasonable m the whig party to meet these assaults 
of the enemy with something beyond the ordinary weapons of an 
o'pposition They affected no apprehensions that it was absurd to 
entertain Those of the opposite faction, who wished well to the pro- 
testant interest, and were c^ed Hanovenan tones, came over to their 
side, and joined them on motions that the succession was in danger^ 
No one hardly, who either hoped or dreaded the consequences, had 
any doubts upon this score , and it is only a few moderns who have 
assumed the privilege of setting aside the persuasion of contemporaries 
upon a subject which contemporaries were best able to understand 
/^e we then to censure the whigs for urging on the elector of Hanover, 
who, by a strange apathy or indifference, seemed negligent of the great 
prize reserved for him , or is the bold step of demanding a writ of 
summons for the electoral prince as duke of Cambridge to pass for a 
factious insult on the queen, because, in her imbecility, she was leaving 
the crown to be snatched at by the first comer, even if she were not, as 
they suspected, in some conspiracy to bestow it on a proscnbed heir 
I am much inclined to believe that the great majority of the nation 
were m favour of the protestant succession , but if the princes of the 
house of Brunswic had seemed to retire from the contest, it might have 
been impracticable to resist a predominant faction in the council and 
m parhament , especially if the son of James, listening to the remon- 
strances of his English adherents, could have been induced to renounce 


however, some passages in this tract, as in others written by Swift, m relation to that tune, 
which serte to illustrate the obscure machinations of those famous last years of the queen 

r On a motion m the house of lords that the protestxmt succession was in danger, April s 
171^, the ministry had only a majonty of 76 to 6g, several bishops and other tones voting 
against them Pari History vi 1334 Even m the commons the division ivas but *56 to 
208 Id 1347 

® Somerville has a separate dissertation on the danger of the protestant succession, mtended 
to prove that it was in no danger at all, except through the violence of the whigs in eaasperat 
mg the queen It is true that Lockhart’s Commentanes were not published at this time but 
he had hlacpherson before him and the Memoirs of Benvack, and even aave credit to the 
authenticity of Mesnager, which I do not But this sensible, and on the whole impartial 
water, had contracted an excessive piejudice against the whigs of that penod as a party, 
though he seems to adopt their principles His dissertation is a laboured attempt to explain 
away the most evident facts and to deny what no one ol either party at that time would pro 
bably have m pavate denied 

^ Ihe queen was very ill about the close of rvij m fact it became evident, as it had long 
been apprehended that she could not live much longer The Hanovenans, both whigs and 
tones, urged that the electoral pnnce should be sent for it was thought that whichever of the 
competitors should have the start upon her death would succeed m securuig the croivn Mac* 
pherson 385 546 557 et alibi Can there be a more complete justification of this measure, 
which Somerville and the tory waters treat as disrespectful to the queen f The Hanovenan 
envoy, Schutz, demanded the wnt for the electoral pnnce without his master’s orders but it 
was done with the advice of all the whig leaders. Id 592 ,and witli the sanction of the electress 
Sophia, who died immediately after “All who are for Hanover believe the coming of the 
electoral pnnce to be advantageous all those against it are fnghtened at it ” Id 596 It was 
doubtless a critical moment and the court of Hanover might be excused for pausing in the 
choice of dangers as the step must make the queen decidedly their enemy She was greatly 
offended, and forbad the Hanovenan minister to appear at court. Indeed she wrote to the 
elector, on May 19 ,expiessing her disapprobation of the pnnce scorning over to England and 
“her determination to ojmose a project so contrary to her royal authonty, however fatal the 
consequences may be ” Id 621 Oxford and Boungbroke iqtimate the same Id 59a , and 
see Bohngbroke Corresp iv 512 , a very strong passage The measure was given up whether 
from unwiUmmess on the part of George to make the queen irreconcilable, or, as is at least 
equally probable, out of jealousy of his son The former certainly disappointed his adherents 
by more apparent apathy than their ardour reqmred which will not be surprising, when we 
reflect that, even upon the throne, he seemed to care very little about it Maepherson, sub 
nun 17x4 passim 
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a faith which, m the eyes of too many, was the sole pretext for his 

^“'The queen’s death, which came at last perhaps ra*er more quicMy 
than was foreseen, broke for ever the 

George I, unkno^vn and absent, was proclaimed ^ 

murmur, k if the crown had passed m the most regular descent But 
this was a momentary calm The Jacobite party, ^ecovenug from &e 
first consternation, availed itself of its usual arnis, and of with 
which the new king injudiciously supplied it Many of the tones who 
would have acquiesced m the act of settlement seem to have looked 
on a leading share in the administration as belonging of nght to what 
was called the church party, and complained of the formation ot a 
ministry on the whig pnnciple In later times, also, it has been not 
uncommon to censure George I for governing, as it is called, by a 
faction Nothing can be more unreasonable than this reproach Was 
he to select those as his advisers, who had been, as we know and as 
he believed, m a conspiracy with his competitor^ Was lord Oxford, 
even if the king thought him faithful, capable of uniting with any 
public men, hated as he was on each side ? Were not the tones as 
truly a faction as their adversanes, and as intolerant dunng their own 
power ^ “ Was there not, above all, a danger that, if some of one 
denomination were drawn by pique and disappointment into the ranks 
of the Jacobites, the whigs, on the other hand, so ungratefully and 
perfidiously recompensed for their arduous services to the house of 
Hanover, might think all royalty irreconcilable with the principles of 
freedom, and raise up a republican party, of which the scattered ele- 
ments were sufficiently discernible m the nation?® The exclusion 
indeed of the whigs would have been so monstrous both in honour and 
policy, that the censure has generally fallen on their alleged monopoly 
of pubhc offices But the mischiefs of a disunited, hybrid ministry had 
been sufficiently manifest in the two last reigns , nor could George, a 
stranger to his people and their constitution, have undertaken without 
rum that most difficult task of balancing parties and persons, to which 
the great mind of William had proved unequal Nor is it true that the 
tones, as such, were proscnbed, those who chose to serve the court 


1 He was stron?!/ pressed by his English adherents to declare himself a protestant He 
wrote a veiy good answer Slacphersoij, 436 iUadanie de Maintenon says some cathohcs 
u^ed him to the same course, ** par une pohtigue poussee un peu trop loin ** Lettres a la 
Pnncesse des Ursins, u 428 

The rage of the tmy party against the queen and lord Oxford for retaining whigs m office 
IS notorious from Sivifds pnvate letters, and many other authorities And Bolingbrohe, in his 
l Wyndham, very fairly oiras their intention "to fill the employments of the 

Ungdom, down to the meanest, with tones”— "We imagined,” he proceeds, "that such 
all attemntfdifnn^i^i?^ advantage of our ni^bere and our property, would secure us agamst 
m r v{ ^ ^ soon become too considerable not to make 

b^hei eTw^r^nne'^n 'c happen aftetavmds concerning which , to speak truly, I 

'^^''‘'^’“‘Jl'dresoluuon" P ii It is mtheTamusing to 

re\rards went another^wlv'^ itat an injury was done them when these 

been^rcepliblc m um« a g“d L^lato something of the same prejudice has not 

said tot^ "it observed, could with any propriety be 

laie brought onrmgedfer m crown might 

ncompauble. ® ‘ propositions are not wholly 
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met with court favour, and m the very outlet the few men of bufficient 
eminence, who had testified their attachment to the succession, received 
equitable rewards , but, most happily for himself and the kingdom, 
most reasonably according to the principles on which alone his throne 
could rest, the first prince of the house of Brunswic gave a decisive 
preponderance m his favour to Walpole and Townshend above Har- 
court and Bolmgbroke 

The strong symptoms of disaffection which broke out m a few 
months after the lung’s accession, and which can be ascribed to no 
grievance, unless the formation of a whig ministry was to be termed 
one, prove the taint of the late times to have been deep seated and 
extensive ‘ The clergy, m very many instances, were a curse rather 
than a blessing to those over whom they were set , and the people, 
while they trusted that from those polluted fountains they could draw 
the living waters of truth, became the dupes of factious lies and sophis- 
try Thus encouraged, the heir of the Stuarts landed m Scotland, 
and the spirit of that people being m a great measure Jacobite, and 
very generally averse to the union, he met with such success as, had 
their independence subsisted, would probably have established him on 
the throne But Scotland was now doomed to wait on the fortunes of 
her more powerful ally , and, on his invasion of England, the noisy 
partisans of hereditary right discieditcd their faction by its cowaidice 
Few rose m arms to support the rebellion, compared with those who 
desired its success, and did not blush to see the gallant savages of the 
Highlands shed their blood that a supine herd of priests and country 
gentlemen might enjoy the victory The severity of the new govern- 
ment after the rebellion has been often blamed , but I know not 
whether, according to the usual rules of policy, it can be proved that 
the execution of two peers and thirty other persons, taken with arms m 
flagrant rebellion, was an unwarrantable excess of punishment There 
seems a latent insinuation m those who have argued on the other side, 


^ This IS well put by bishop ^ViUls in his speech on the bill against Atterbury, Pari Hist 
viu Q05 In a pamphlet^ entitled English Advice to the Freeholders tSoiners Tracts, xiu 521 ), 
asenbed to Atterbury himstlf, a most virulent attack is made on the government, merely be- 
cause what he calls the church party had been thrown out of ofiicc ** Among all who call 
themselves whigs,” he says, “ and arc of any consideration as sueh, name me the man I can 
not prove to be au inveterate enemy to the church of England and I will be a convert that 
instant to their cause ’ It must be ovned perhaps that the whig ministry might better have 
avoided some reHections on the late times in the addresses of both houses , and still more 
some not very constituUonal recommendations to the electors, in the proclamation calling the 
new parliament in 1714 Pari Hist vi 44 50 ** Never was pnnee more universally vn ell 

received by subjects than his present majosty on Ins arrival and never was less done by a 
pnnee to create a change m people s afiections But so it is, a very observable change hath 
happened Evil infusions were spread on the one hand and, it may be, there was too great 
a stoicism or contempt of populanty on the other ’* Argument to prove the Affections of ^e 
People of England to be the best Security for the Government p 11 (1716) This is the 
pamphlet wntlen to recommend lenity towards the reh< Is, v\liicli Addisou has answered in the 
Freeholder It is invidious, and perhaps secretly Jacobite Bohngbroke observes, in the letter* 
already quoted, that the Pretender's jonnicy Iroui Bar, m 1714. was a mere farce, no party 
being ready to receive him but * the menaces of the whigs, oacled by some very rash decLa 
rations [those of the king], and little circumstances of humour, which frequently oflend more 
than real injunes, and by the entire change of aU pei^ons in employment, blew up the coals ” 
P 34 Then, he owns, the tones looked to Bor The violence of tlie whigs forced them 
into the arms of the Pretender ” It is to be remarked on all this, that, by Bolmgbroke s owy 
account, the tones, if they had no “ formed design ” or ** settled resolution ” that way, wci^ 
n6t very determined in their repugnance before the queen s death and that the chief violence 
of which they complained was, that George choae to employ his fnends rather than his enemies. 
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as if the Jaqobite rebeUion, being founded on an was 

more excusable than an ordinary treason— a proposition which it would 
not have been quite safe for the reigning dynasty to acknowled^ 
Clemency, however, is the standing policy of constitutional govern- 
ments, as seventy is of despotism , and, if the ministers of George I 
Sight have extended it to part of the inferior suffereis (for surely those 
of higher rank were the first to be selected) with s^ety to their Piaster, 
they would have done well in spanng him the odium that attends all 

bSadlSSd on all hands, at the present day, that the charge 
of high treason in the impeachments against Oxford and Bolingbroke 
was an intemperate excess of resentment at their scandalous dereuction 
of the public honour and interest The danger of a sanguinary revenge 
inilamed by party spirit is so tremendous that the worst of men ought 
perhaps to escape rather than suffer by a retrospective, or, what is no 
better, a constructive, extension of the law The particular charge of 
treason was, that in the negotiation for peace they had endeavoured to 
procure the city of Tournay for the king of France, which was main- 
tained to be an adhering to the queen’s enemies within the statute of 
Edward III ^ But as this construction could hardly be brought 
within the spirit of that law, and the motive was certainly not treason- 
able or rebellious, it would have been incomparably more ■'constitu- 
tional to treat so gross a breach of duty as a misdemeanour of the 
highest kind This angry temper of the commons led ultimately to 
the abandonment of the whole impeachment against lord Oxford , the 
upper house, though it had committed Oxfoid to the Tower, which 
seemed to prejudge the question eis to the treasonable character of the 
imputed offence, havmg two years afterwards resolved that the charge 
of treason should be fiist determined, before they would enter on the 
articles of less importance , a decision with which the commons were 
so ill satisfied, that they declined to go forward with the prosecution 
The resolution of the peers was hardly conformable to precedent, to 
analogy, or to the dignity of the house of commons, nor will it perhaps 
be deemed binding on any future occasion , but the ministers prudently 
suffered themselves to be beaten rathei than aggravate the fever of the 
people by a prosecution so full of delicate and hazardous questions ® 

1 The tnals after this rebellion were not conducted with quite that appearance of impartiality 
which we now exact from judges. Chief baron Montagu reprimanded a jury for acquitting 
some persons mdicted for treason , and Tindal, an historian very strongly on the court side, 
admits that the dymg speeches of some of the sufferers made an impression on the people, so 
^ to increase rather than lessen the number of Jacobites Contmuation of Hapin, p 501 (folio 
edit ) There seems however, upon the whole, to have been greaterand less necessary severity 
alter the rebellion m 1745 and upon this latter occasion it is impossible not to reprobate the 
execution of Mr ^tclilfe brother of that earl of Derwentwater who had lost his head in 1716, 
alter an absence of thirty years from his country, to the sovereign of which he had never pro- 
1 could owe any, except by the fiction of our law 

73 carried against Oxford by 247 to 127 sir Joseph Jekyll strongly 

»2a?nst%ol’ before (Id 67 ) that they had more than sufficient evidence 

»he inHrro° Edward III A motion was made in the lords, to consult 

amounted to treason, but lost by 84 to sa Id 154. Lord 
Throronnsnl challenged all the lawyers in England to disprove that proposition, 

have^done this ^ was pwhaps premature but the house must surely 

case of lord Straffor'if sentence, or shown themselves more passionate than in the 

tbis Mm!, vet division was 88 to 56 There was a schism in the whig party at 

this time , yet I should suppose the mmisters might have prevented this deleat, if they had 
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One of these questions, and by no means the least important, would 
doubtless have arisen upon a mode of defence alleged by the earl of 
Oxford in the house, when the articles of impeachment were brought 
up “ My lords,” he said, “ if ministers of state, acting by the imme- 
diate commands of their sovereign, are aftenvard? to be made account- 
able for their proceedings, it may, one day or other, be the case of all 
the members of this august assembly” (Pari Hist vii 105) It was 
indeed undeniable that the queen had been very desirous of peace, and 
a party, as it were, to all the counsels that tended to it. Though it 
was made a charge against the impeached lords, that the instructions 
to sign the secret preliminanes of 1711 with M Mesnager, on the part 
of France, were not under the great seal, nor countersigned by any 
minister, they were certainly under the queen's signet, and had all the 
authonty of her personal command This must have brought on the 
yet unsettled and very delicate question of ministenal responsibility in 
matters where the sovereign has interposed his own command, a 
question better reserved, it might then appear, for the loose generalities 
of debate than to be determined ivith the precision of cnminal law 
Each party, m fact, had m its turn made use of the queen’s personal 
authonty as a shield , the whigs availed themselves of it to parry the 
attack made on their mimstry, after its fall, for an alleged mismanage- 
ment of the war in Spam before the battle of Almanza,' and the 
modem constitutional theory was by no means so established in pubhc 
opinion as to bear the rude brunt of a legal argument Anne herself, 
like all her predecessors, kept in her own hands the reins of power, 
jealous, as such feeble characters usually are, of those m whom sha 
was forced to confide, (especially after the ungrateful return of the 
duchess of Marlborough for the most affectionate condescension), and 
obstinate in her judgment, from the very consciousness of its weak- 
ness, she took a share in all business, frequently presided in meetings 
of the cabinet, and sometimes gave directions without their advice ^ 
The defence set up by lord Oxford would undoubtedly not be tolerated 


been anxious to do so It secrito, however, by a letter in Coxe’s Memoirs of Walpole, vol u 
p 123 , that the government ere for dropping the charge of treason against Oxford, it being 
very certain that there is not sufficient evidence to convict him of that crime,” but for pressmg 
those of misdemeanour 

'Pari Hist \i 073 Burnet, 560 , makes some observations on the vote passed on this oc- 
casion censunng the late ministers for advisuig an offensive war m Spam ‘‘A rcscJution in 
counal IS only the sovereign’s act, who upon neanng his counsellors deliver their opmions, 
forms his own resolution a counsellor may mdeed be liable to censure for what he may say 
at that board but the resolution taken there has been hitherto treated ivith^a silent respect 
but by that precedent it will be hereafter subject to a parbamentary mquiry ” Speaker Onslow 
justly remarks that these general and indefimte scntuneiits axe liable to much exception, and 
that the bishop did not try them by his whig principles The first instance where I find the 
responsibility of some one for every act of the crown strongly laid dou n is m a speech of the 
duke of Argyle 1111739. Pari Hist ix 113S ** It is true,” he says, “ the nature of our con 

sutution reqmres that public acts should be issued out in lus majes^s name , but for all that, 
ray lords he is not the author of them ' 

* “Lord Bolingbroke used to say that the restraining orders to the duke of Ormond were 
proposed in the cabinet council, m the queen’s presence, by the earl of Oxford, who had not 
communicated his mtention to the rest of the ministers and that lord Bolingbroke was on tho 
point ofgivmghisopimon against It, when the queen, -without suffermgthc matter to be debated, 
directed the:»e orders to be sent, and broke up the council This story ivas told by the laU 
lord Bolingbroke to my father" Note by lord Hardwicke on Burnet (Oxf edit vl 119) 
The noble annotator has given us the same anecdote m ihe Hardwicke State Papers, u 482 
but with this vananfic that lord Bolingbroke there ascribes the orders to the queen herself, 
though he conjectured them to have proceeded from lord Oxford. 
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at present, if alleged m direct terms, by either house of parhament, 
however it may sometimes be deemed a sufficient apology for a mims- 
ter by those whose bias is towards a compliance with power, to 
insinuate that he must either obey against his conscience, or resign 

against his will r 

Upon this prevalent disaffection, and the general dangers of the estab- 
lished government, was founded that measure so frequently arraigned 
in later times, the substitution of septennial for triennial parliaments 
The ministry deemed it too penlous for their master, certainly for 
themselves, to encounter a general election in 1717 , but the arguments 
adduced for the alteration, as it was meant to be permanent, were 
drawn from its permanent expediency Nothing can be more 
extravagant than what is sometimes confidently bolted out by the 
Ignorant, that the legislature exceeded its rights by this enactment , 
or, if that cannot legally be advanced, that it at least violated the 
trust of the people, and broke in upon the ancient constitution The 
law for triennial parliaments was of little more than twenty years' 
continuance It was an experiment which, as was argued, had 
proved unsuccessful , it was subject, like every other law, to be 
repealed entirely, or to be modified at discretion As a question of 
constitutional expediency, the septennial bill was doubtless open at the 
time to one serious objection Every one admitted that a parliament 
subsisting indefinitely dunng a king’s life, but exposed at ^ times to 
be dissolved at his pleasure, would become far too little independent 
of the people, and far too much so upon the crown But if the 
period of its continuance should thus be extended from three to seven 
years, the natural course of encroachment of those in power, or some 
momentous circumstances like the present, might lead to fresh pro- 
longations, and giadually to an entire repeal of what had been thought 
so impoitant a safeguard of its purity Time has happily put an end 
to apprehensions which are not on that account to be reckoned un- 
reasonable 1 


Many attempts have been made to obtain a return totnenmal parha- 
ments , the most considerable of which was in 1733, when the powerful 
talents of Walpole and his opponents were arrayed on this great question. 
It has been less debated in modern times than some others connected 
with parliamentary reformation So long indeed as the sacred duties 
of choosing the representatives of a free nation shall be perpetually dis- 
graced by tumultuary excess, or, what is far worse, by gross corruption 
and luinous profusion, evils which no effectual pains are taken to 
redress^ and which some apparently desire to perpetuate, were it only 
tO" throw discredit upon the popular part of the constitution, it would 
be evidently inexpedient to curtail the present duration of parliament. 
But even, independently of this not insuperable objection, it may well 
doi^ted whether tiiennial elections would make much percept- 
ible difference in the coursa-of government, and whether that difference 
would on the whole be beneficial It will be found, I believe, on a 


on suU^aiuSr apprehension that parliomeiU, having taken this step, might go 

of Wdo^i, was not quite idle We find from Coxe’s Memoirs 

'ts tcm there ^ a oroiSt nn'r septennial house of conunons had nearly tun 

icrui, mere was a project of once more proionging its life 
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retrospect of the last hundred years, that the house of commons would 
have acted, m the mam, on the same principles, had the elections 
been more frequent , and certainly the effects of a dissolution, when it 
has occurred in the regular order, have seldom been very important. 
It has also to be considered whether an assembly which so much takes 
to Itself the character of a deliberative council on all matters of policy, 
ought to follow with the precision of a weather-glass the unstable 
prejudices of the multitude There are many who look too exclusively 
at the functions of parliament, as the protector of civil liberty against 
the crown , functions, it is true, most important, yet not more indis- 
pensable than those of steering a firm course m domestic and external 
affairs, with a circumspectness and providence for the future, which no 
wholly democratical government has ever yet displayed It is by a 
middle position between an oligaichical senate and a popular assemblj, 
that the house of commons is best preserved both m its dignity and 
usefulness, subject indeed to swerve towards either character by tha. 
continual variation of forces which act upon the vast machine of our 
commonwealth But what seems more important than the usual term 
of duration, is that this should be permitted to take its course, except 
m cases where some great change of national policy may perhaps 
justify Its abridgment The crown would obtain a very senous advan- 
tage over the house of commons, if it should become an ordinary thing 
to dissolve parliament for some petty ministenal interest, or to avert 
some unpalatable resolution Custom appears to have established, and 
with some convenience, the substitution of slx for seven years as the 
natural hfe of a house of commons , but an habitual irregularity m this 
respect might lead in time to consequences that most men would 
deprecate And it may here be permitted to express a hope, that the 
necessary dissolution of pailiament within six months of a demise of 
the crown wall not long be thought congenial to the spirit of our 
modem government 

A far more unanimous sentence has been pronounced by postenty 
upon another great constitutional question, that arose under George I 
Lord Sunderland persuaded the king to renounce his important prero- 
gative of making peers , and a bill was suppoited by the ministry, limit- 
ing the house of lords, after the creation of a very few more, to its actual 
numbers The Scots w'ere to have twenty-five hereditary, instead of 
■sixteen elective, members of the house , a provision neither easily 
leconciled to the union, nor required by the general tenor of the bill 
This measure was carried with no difficulty through the upper house, 
whose interests were so manifestly concerned in it But a similar 
motive, concurring with the efforts of a powerful malcontent part/, 
caused its rejection by the commons (Pari Hist vii 589 ) It was 
justly thought a proof of the king’s ignorance or indifterence m every 
thing that concerned his English crown, that he should have consented 
to so momentous a sacrifice , and Sunderland was reproached for so au- 
dacious an endeavour to strengthen his private faction at the expense of 
the fundamental laws of the monarchy Those who maintained the expe- 
diency of limiting the peerage had recourse to uncertain theones as to 
the ancient constitution, and denied this prerogative to have been ongin- 
all) ^rested in the crown A more plausible argument was derived from 
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the abuse, as it was then genefally accounted, of creating at once twelve 
peers m the late reign, for the sole end of establishing a majority 
for the court , a resource which would be always at the command of 
successive factions, till the British nobility might become as numerous 
and venal as that of some European states It was argued that mere 
was a fallacy in concluding the collective power of the house of lords 
to be augmented by its limitation, because every single peer would 
evidently become of more weight in the kingdom , that the wealth of 
the whole body must bear a less proportion to that of the nation, and 
would possibly not exceed that of the lower house, while on the other 
hand it might be indefinitely multiplied by fresh ci cations , that the 
crown would lose one great engine of corrupt influence over the com- 
mons, which could never be truly independent, while its principal 
members were loolang on it as a stepping-stone to hei editary honouis > 
Though these reasonings, howevei, are not destitute of considerable 
weight, and the unlimited pierogative of augmenting the peeiage is 
liable to such abuses, at least in theory, as might overthiow oui foim 
of government , while in the opinion of some, whether erroneous or 
not. It has actually been exerted with too little discretion, the argu- 
ments against any legal limitation seem more decisive The crown 
has been carefully restrained by statutes, and by the lesponsibihty of 
its advisers, the commons, if they transgress their boundaries, aie 
annihilated by a proclamation , but against the ambition, or, what is 
much more likely, the perverse haughtiness of the aristocracy, the con- 
stitution has not furnished such direct secunties And as this would 
be prodigiously enhanced by a consciousness of their power, and by a 
sense of self-importance which every peer would derive from it, after 
the limitation of their numbers, it might break out m pretensions very 
galling to the people, and m an oppressive extension of piivileges which 
were already sufficiently obnoxious and arbitrary It is true that the 
resource of subduing an anstocratical faction by the creation of new 
peeis could never be constitutionally employed, except in the not veiy 
probable case of a nearly equal balance , but it might usefully hang 
over the heads of the whole body, and deter them from any gross 
excesses of faction or oligarchical spint The nature of our govern- 
ment requires a general harmony between the two houses of parlia- 
ment, and indeed any systematic opposition between them would of 
necessity bring on the subordination of one to the other m too marked 
a manner , nor had there been wanting, within the memory of man, 
several instances of such jealous and even hostile sentiments as could 
only be allayed by the inconvenient remedies of a prorogation or a 
dissolution These animosities were likely to revive with more bitter- 
ness, when the country gentlemen and leaders of the commons should 
come to look on the nobility as a class into which they could not enterj 
and the latter should forget more and more, m their inaccessible dig- 
nity, the near approach of that gentry to themselves in respectability 
of birth and extent of possessions * 
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These innovations on the part of the new government were main- 
tained on the score of its unsettled state, and want of hold on the 
national sentiment It may seem a reproach to the house of Hanover 
that, connected as it ought to have been with the names most dear to 
English hearts, the protestant religion and civil liberty, it should have 
been driven to try the resources of tyranny, and to demand more 
authonty, to exercise more control, than had been necessary for the 
worst of their predecessors Much of this disaftection rvas owung to 
the cold reserve of George I , ignorant of the language, alien from the 
prejudices of his people, and continually absent in his electoral domi- 
nions, to which he seemed to saciifice the nation’s interest and tlie 
secunty of his owi crown It is certain that the acquisition of the 
duchies of Bremen and Verden for Hanover in 1716 exposed Great 
Bntain to a very senous dangei, by provoking the king of Sweden tc 
join in a league for the restoration of the Pretendci * It might have 
been impossible (such was the precai lousncss of our revolution settle- 
ment), to have made the abdication of the electorate a condition of the 
house of Brunswic’s succession , but the consequences of tint con- 
nexion, though much exaggerated by the factious and disaftected, were 
in vanous manners detrimental to Enghsh interests during these two 
reigns , and not the least, in that thej estranged the affections of the 
people from sovereigns whom they regarded as still foreign 

The tory and Jacobite factions, as 1 have observed, were powerful in 
the church This had been the case ever since the revolution The 
avowed non-jurors were busy with the press, and poured forth, espe- 
cially dunng the encouragement tliey received in part of Anne’s reign, 
a multitude of pamphlets, sometimes argumentative, more often viru- 
lently libellous Their idle cry that the church was in danger, which 
both houses in 1704 thought fit to denv by a formal vote, alarmed a 
senseless multitude Those who took the oaths w ere frequently known 
partisans of the exiled family , and those who affected to disclaim that 
cause defended the new settlement with such timid or faithless arms 
as served only to give a triumph to the adversary About the end of 
William’s reign grew up the distinction of high and low churchmen , 
the first distinguished by great pretensions to sacerdotal power, both 
spintual and temporal, by a repugnance to toleration, and by a firm 
adherence to the tory principle in the state , the latter by the opposite 
charactenstics These were pitched against each other in the two 

friend 'ind co-adjutor, Addison, who forgot a liiile m part> and control cr^ their ancient 
friendship 

Lord Sunderland held out, by way of inducements to the bill, that the lords would part w ith 
scandalum magnatura, and permit the commons to administer an oath and that ihckingwonld 
give up the prerogative of pardoning after an impeachment. Co\es Walpole, ii 17a Mere 
trifles in comparison \iath the innovations projected 

' The letters m Coxe s Memoirs of Walpole vol u , abundantly show the German national- 
ity the impolicy and neglect of his dutic:> the rapacity and petty selfi-'hness of George 1 The 
wmga were much dissaii^fied but fear of losing their places made them his slaves Nothing 
can be more demonstrable than that the kings character the mam cause of preservmg 
Jacobitism, as that of his competitor was of weakening it 

The habeas corpus wai se\eral times suspended in this reign as it liad been m that of Wil- 
liam. Though the perpetual conspiracies of the Jacobites afrorded a sufficient apology forthia 
measure ituas indiviously held upas inconsistent with a government which professed to stand 
on the pnnaples of libertj Paxl Hist v 1^3 207 604, vii 276 vni 38 But some of 
these suspensions were too long especially the last, from October 1722 to October 1723 Sir 
Joseph Jekyll, with his usual zeal for hberty, moved to reduce the ume to sue tnonth« 
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houses of convocation, an assembly which virtually ceased to exist 

under George I , /r v i. r i 

The convocation of the province of Canterbury (for that of Yorlc 
seems never to have been important) is smnmoned by the archbishop s 
wnt, under the king’s direction, along with every parliament, to which 
If bears analog}' both m its constituent parts and in its pnmaiy func- 
tions It consists (since the refomiation) of the suffiagan bishops, 
forming the upper house , of the deans, archdeacons, a proctoi or proxy 
for each chapter, and two from each diocese, elected by the parochial 
clergy, who together constitute the lower house In this assembly 
subsidies were gianted, and ecclesiastical canons enacted In a few 
instances, under Henry VIII and Elizabeth, they were consulted as to 
momentous questions affecting the national religion, the supiemacy of 
the foi-merwas approved in 1533, the articles of faith weie confirmed 
in 1562, by the convocation But their power to enact fresh canons 
without the king’s licence, was expiessly taken away by a statute of 
Henry VIII , and, even subject to this condition, is limited by seveial 
later acts of parliament, (such as the acts of unifoimity under Elizabeth 
and Charles II , that confirming, and therefore rendenng unalterable, 
the thirty-nine ai tides, those relating to non-residence and other church 
matters,) and still more perhaps by the doctiine gradually established 
m Westminster Hall, that new ecclesiastical canons are not binding on 
the laity, so gieatly that it will ever be impossible to exercise it in any 
effectual manner The convocation accordingly, with the exception of 
1603, when they established some regulations, and of 1640 (an unfortu- 
nate precedent), when they attempted some more, had little business 
but to grant subsidies, which however were from the time of Henry 
VIII always confirmed by an act of parliament, an intimation, no 
doubt, that the legislature did not wholly acquiesce m their power even 
of binding the clergy in a matter of property This practice of eccle- 
siastical taxation was silently discontinued in 1664, at a time when the 
authonty and pre-eminence of the church stood very high, 'SO that it 
could not then have seemed the abandonment of an important pnvilege 
From this time the cleigy have been taxed at the same rate and in the 
same manner with the laity ^ 

It was the natural consequence of this cessation of all business, that 
the convocation, after a few formalities either adiourned itself or was 

1 " It was first settled by a verbal ajjreement bchveen archbishop Sheldon and t*-" lord 
chancellor Clarendon, and tacitly given into by the clergy in genernl as a great case to them 
i? The first public act of any kind relating to it was an act of parliament in 1665, 

by which the clergy were, m common with the laity< charged with the tax given m that act , 
and were discharged from the pa3mient of the subsidies they bad granted before in convoca* 
tion but in tjus act of parliament of 1665 there is an express saving of the right of the clergy 
to lax t^mselves in convocation, if they think fit but that has been never done since, nor 
^ know of, and the clergy have been constantly Croat that time charged with 
We Imty in all public aids to the crown by the house of commons In consequence of thts 
(but from what period I cannot say), without the intervention of any particular law for it, ex 
1 shall njention presentlj , the clergy (who are not lords of parliament) have assumed, 
smd without any objection enjoyed, the privilege of voting m the election of members of the 
tomnions, m wrtue of their ecclesiastical freeholds This has constantly been prac 
^ began there are two acts of parliament which suppose it to he now 

18 Geo II c 18 Gibson, bishop of London, said to me, 
ch., » taxation of the clergy out of convocation) was the greatest allcration in the con 
fdamriv 5^ 1“*^' without an express law ' Speqker Onslow s note on Rgmet (Oxff fd 
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prorogued by a royal wnt , nor had it ever, with the few exceptions 
above noticed, sat for more than a few days, till its supply could be 
voted But, about the time of the revolution, the party most adverse 
to the new order sedulously propagated a doctnne that the convocation 
ought to be advised with upon all questions affecting the church, and 
ought even to watch over its mteiests as the parliament did over those 
of the kingdom * The commons had so far encouraged this faction as 
to refei to the convocation the gieat question of a leform in the htuigj 
for the sake of comprehension, as has been mentioned m the last 
chapter , and thus put a stop to the king’s design It was not suffered 
to sit much dunng the rest of that reign, to the great discontent of its 
ambitious hieragogues The most celebrated of these, Atterbury, 
published a book, entitled the Rights and Privileges of an English 
Convocation, in answer to one by Wake, aftei wards archbishop of 
Canterbury The speciousness of the former, sprinkled with competent 
learning on the subject, a graceful style, and an artful employment of 
topics, might easily delude, at least the willing reader Nothing indeed 
could, on reflection, appear more inconclusive than Atterbur/s argu- 
ments Were we even to admit the perfect analogy of a convocation 
to a parliament, it could not be doubted that the king may, legally 
speaking, prorogue the latter at his pleasure , and that, if neither money 
were required to be granted nor laws to be enacted, a session would be 
very short The church had by prescription a right to be summoned 
m convocation , but no prescnption could be set up for its longei con- 
tinuance than the crown thought expedient, and it was too much to 
expect that William III was to gratify his half-avowed enemies with a 
pnvilege of remonstrance and interposition they had never enjoyed 
In the year 1701 the lower house of convocation pretended to a right 
of adjourning to a different day from that fixed by the upper, and con- 
sequently of holding separate sessions They set up other unpre- 
cedented claims to independence, which were checked by a prorogation ^ 
Their aim was in all lespects to assimilate themselves to the house of 
commons, and thus both to set up the convocation itself as an assembly 
collateral to parliament, and m the mam independent of it, and to 
maintain their co-ordinate power and equality m synodical dignity to 
the prelates’ house The succeeding reign, however, began under tory 
auspices, and the convocation was in more activity for some years 
than at any former period The lower house of that assembly still 
distinguished itself by the most factious spirit, and especially by inso- 
lence towards the bishops, who passed m general for wings, and whom, 
while pretending to assert the divine rights of episcopacy, they laboured 
to deprive of that pre-eminence in the Anglican synod which the eccle- 
siastical constitution of the kingdom had bestowed on them ® None 

1 The first authoniy I ha\e observed for this pretension is an address of the house of lords, 
Nov 19 167s, to the throne, for the frequent meeting of the convocation, and that they do 
in.*kc to the king such rcprescntatioos as may be for the safety of the religion established 
Loids’ Journals This address was renewed Feb 22 1677 But what took place m con^ 
Qucnce I am not appnsccL It shows, however, some degree of dissatisfaction on the part of 
Inc bishops, who must be presumed to have set forward these addresses, at the virtual annihil 
ation of their s>nod, which naturally followed from its relinquishment of self taxation 

* Kcnnct, 799 842 Burnet, 280 This assembly had been sufTcred to sit, probably, m con 
t'*9ucncc of the tory maxims which the mnusiry of that \ car professed 

Wilkins’s Concilia, iv Burnet, passim Bo>ei^s Life of Queen Anne, aa*j Sofii?rvtlIpt 
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was more prominent in their debates than Atterbury himself, whoin, in 
the zenith of tory influence, at the close of her reign, the queen reluc- 
tantly promoted to the see of Rochester 
The new government at first permitted the convocation to hold its 
sittings But they soon excited a flame which consumed themselves 
by an attack on Hoadley, bishop of Bangoi, who had preached a 
sermon abounding with those principles concerning religious liberty, of 
which he had long been the courageous and powerful asserlor ^ The 
lower house of convocation thought fit to denounce, through the report 
of a committee, the dangerous tenets of this discourse, and of a work 
not long before published by the bishop A long and celebrated war 
of pens instantly commenced, known by the name of the Bangonan 
controversy , managed, perhaps on both sides, with aU the chicanery of 
polemical \vriters, and disgusting both from its tediousness, and from 
the manifest unwillingness of the disputants to speak ingenuously what 
they meant® But, as the principles of Hoadley and his advocates 
appeared, m the main, little else than those of protestantism and tole- 
ration, the sentence of the laity, m the temper that was then gaming 
ground as to ecclesiastical subjects, was soon pronounced in their 
favour , and the high-church party discredited themselves by an oppo- 
sition to what now pass for the incontrovertible truisms of religious 
liberty In the ferment of that age, it was expedient for the state to 
scatter a little dust over the angry insects , the convocation was accord- 
ingly prorogued in 1717, and has never again sat for any business 
(Tmdal, 539 ) Those who are imbued with high notions of sacerdotal 
power have sometimes deploied this extinction of the Anglican great 
council, and though its necessity, as I have already observed, cannot 
possibly be defended as an ancent part of the constitution, there are 
not wanting specious arguments for the expediency of such a synod 
It might be urged that the church, considered only as an integral 
member of the commonwealth, and the greatest corporation within it, 
might justly claim that right of managing its own affairs which belongs 
to every other association , that the argument from abuse is not suffi- 


1 The lower house of convocation, in the late reign, among their other vagaries, had request- 
ed that some synodical notice might be taken of the dishonour done to the churcii by a ser- 
mon preached by Mr Benjamin Hoadley, at St Lawrence, Jewry, Sept zp 1705, containing 
positions contrary to the doctnne of the church, expressed in the first and second parts m the 
homily against disobedience and wilful rebellion ’’ XVillans, iv 634. 

* These qualities arc so apparent, that after turning over some forty or fifty tracts and con- 
suming a ^od many hours on the Bangonan controversy, I should find some difficulty in 
sta^g with precision the propositions in dispute It is however evident that a dislike, not 
pci^ps exactly tolhe house of Brunsivic, but to the tenor of George I ’s administration, and 
to Hoadley himself, as an eminent advocate for it, who had been rewarded accordingly, was 
^ Ihe bottom a leading motive with most of the church party some of whom, such as Hare, 
onginallyof a whig connexion, might have had disappointments to exasperate them 
lucre was nothing whatever in Hoadley s sermon injurious to the established endowments 
and pnyilegK, nor to the discipline and government, of the Knglish church even m theory 
it this naa been the case, he might be reproached with some inconsistency in bccommg so large 
a partaker of her honours and emoluments He even admitted the usefulness of censures for 
open immoralities, though denying all church authonly to oblige any one to external commu 
nion or to pass any sent^ce which should determine the condiuon of men ivith respect to tht 
Hoadicy’s Works, u 465 403 Another great question m this 
/Ii-ni-rl rehmous hberty, as a avil right, which the convocation explicitly 

hiuch debated exercise of private judgment m rebg’on, 
It-,? me^t virtually to take away, so the other perhaps unreasonably exageer 

af the vsh!e ef “e the combat, particularly the delicate problem 

ot tne value oi sincerity as a plea for nutenal errors 
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cicnt, and is rejected with mdignition when applied, as historically it 
might be, to representative governments and to civil liberty, that in 
the present state of things, no refonnation even of sccondarj import- 
ance can be effected without dilficult), nor m> looked for in greater 
matters, both from the indifierencc of the legisl iture, and the reluctance 
of the clergy to admit its interposition 

It IS answered to these suggestions, that we must t ike espericnce 
when we possess it, rather than inalogj, for our guide , that ecclesixs- 
lical assemblies hue, m all ages and countries, been imsehievous, 
where they have been powerful, which that of our we dthy ind numer- 
ous clergy must always be, tint if, however, the com oc ilion could be 
brought under tlie management of the state (vhieli by the nuure of 
Its component parts might seem not unlikely), it must le id to the pro- 
motion of Servile men, iiid the evrlusion of iiieiit still more than it 
present, tint the severe remark of Cliiendon, who observes that of 
all mankind none form so bad in estimate of human affairs is church- 
men, is abundantly conliriiied b) e\peiience, tint the representation 
of the church m the house of lords is sufficient for the protection of 
Us interests, that the clergy have m mlluencc v.hich no other corpo- 
ration enjojs over the bulk of the n ition, and are apt to abuse it for 
the purposes of undue ascendancj, unjust restraint, or factious ambi- 
tion, that the hope of any lealgood in reformation of the church by 
Us own assemblies, to whatever sort of refoim we may look, is utterly 
thimerical, finally, that as the laws now stand, which few would inchnc 
to alter, the ratilication of parliament must be indispensable for any 
material change It seems to admit of no doubt that these reasonings 
ought much to outweigh those on the opposite side. 

In the last four years of the queen’s reign, some inroads had been 
made on the toleration granted to dissenters, whom the high church 
party held in abhorrence I hey hid for i long time inveighed against 
what was called occasional conformity, or the compliance of dissenters 
with the provisions of the test act m order merely to qualify them- 
selves for holding office or entering into corporations. Nothing could, 
m the eyes of sensible men, be more advantageous to the church, if a 
re-union of those who had separated from it were advantageous, than 
this practice. Admitting even that the motive was self-interested, has 
an established government, m church or state, any better ally than the 
self-mterestcdness of mankind ? Was it not what a presbytenan or 
independent minister would denounce as a base and worldly sacrifice ' 
and if so, was not the interest of the Anglican clergy exactly m an in 
verse proportion to this ^ Any one competent to judge of human 
affairs w ould predict, what has turned out to be the case, that when the 
barrier was once taken down for the sake of convenience, it would not 
be raised again for conscience, that the most latitudinarian theory, the 
most lukewarm dispositions in religion, must be prodigiously favourable 
to the reigning sect , and that the dissenting clergy, though they might 
retain, or even extend their influence over the multitude, would gradu- 
ally lose it with those classes who could be affected by the test But, 
even if the tory faction had been cool-headed enough for such reflec- 
tions, It has, unfortunately, been sometimes less the aim of the clergy 
to reconcile those who differ from them than to keep them in a state of 
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dishonour and depression Hence, m the first parliament of ^ne, a 
bill to prevent occasional conformity more than once passed the com- 
-nons, and on its being rejected by the lords, a great majority of 
yVilham’s bishops voting against the measure, it was sent up again in a 
very reprehensible manner, tacked, as it was called, to a grant of 
money, so that, according to the pretension of the commons in 
respect to such bills, the upper house must either refuse the supply, or 
consent to what they disapproved. (Pari Hist vi 362 ) This how- 
ever having miscarried, and the next parliament bemgof better prmci- 
ples, nothmg farther was done till 1711, when lord Nottingham, a 
vehement high-churchman, having united ivith the whigs agamst the 
treaty of peace, they were injudicious enough to gratify him by con- 
cumng m a bill to prevent occasional conformity (10 Anne, c. 2) 
This was followed up by the mimstry in a more decisive attack on the 
toleration, an act for preventing the growth of schism, which extended 
and confirmed one of Charles II , enforcing on all schoolmasters, and 
even on all teachers in private families, a declaration of conformity to 
che established church, to be made before the bishop, from whom a 
licence for exercising that profession was also to be obtained ‘ It is 
impossible to doubt for an instant, that if the queen’s hfe had pre- 
served the tory government for a few years, every vestige of the tolera- 
tion would have been effaced. 

These statutes, records of their adversaries’ power, the whigs, now 
lords of the ascendant, determined to abrogate The dissenters were 
unanimously zealous for the house of Hanover and for the ministry, 
the church of very doubtful loyalty to the crown, and still less affection 
to the whig name. In the session of 1719, accordingly, the act agamst 
occasional confonmty, and that restrainmg education, were repealed.® 
It had been the intention to have also repealed the test act , but the 
disunion then prevaihng among the whigs had caused so formidable an 
opposition even to the former measures, that it was found necessary to 
abandon that project Walpole, more cautious and moderate than the 
mmistry of 1719, perceived the advantage of reconcihng the church as 
far as possible to the royal family and to his oivn government , and it 
seems to have been an article m the tacit compromise with the bishops, 
who were not backward in exerting then influence for the croivn, that 
he should make no attempt to abrogate the laws which gave a mono- 
poly of power to the Anglican commimion We may presume also 
that the prelates undertook not to obstruct the acts of indemnity passed 
from time to time in favour of those who had not duly qualified them- 
selves for the offices they held, and which, after some time becoming 
regulin, have in effect thrown open the gates to protestant dissenters, 
though still subject to be closed by either house of parliament, if any 


inn*-5 ^ 1349' lie schism act^ according to Lockhart, was pro. 

Sranfy the high tones, and to put lord Oxford under the 
“ Though the earl of Oxford voted for it him- 
vnl-Tf ^ j who endeavoured to restrain some parts which they reckoned too 

parucularly his brother auditor Harley, spoke and 

voted against It very earnestly ” P 46a 

wlugs out of pott er, among whom was Walpole, facdously and incon- 
^ much diffii^dty 
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jealousies should induce them to refuse their assent to this annual 
enactment ' 

Meanwhile the principles of religious hberty, in all senses of the 
word, gained strength by this eager controversy, naturally pleasing as 
they are to the proud independence of the English character, and 
congenial to those of civil freedom, which both parties, tory as m»jch as 
whig, had now learned sedulously to maintain The non-junng and 
high-church factions among the clergy produced few eminent men, 
and lost credit, not more by the folly of their notions than by their 
general want of scholarship and disregard of their duties The univer- 
sity of Oxford was tainted to the core with Jacobite prejudices, but it 
must be added that it never stood so low in respectability as a place of 
education.’ The government, on the other hand, was studious to pro- 
mote distinguished men , and doubtless the hierarchy m the first sixty 
years of the eighteenth century might very advantageously be com- 
pared, m point of conspicuous ability, with that of an equal period 
that ensued The maxims of persecution were silently abandoned, as 
well as Its practice , Warburton, and others of less name, taught those 
of toleration with as much boldness as Hoadley, but without some of 
his more invidious tenets , the more popular writers took a liberal tone , 
the names of Locke and Montesquieu acquired immense authonty, 
the courts of justice discountenanced any endeavour to revive oppress- 
sive statutes , and, not long after the end of George the Second’s 
reign, it was adjudged m the house of lords, upon the broadest princi- 
ples of toleration laid down by lord Mansfield, that nonconformity with 
the established church is recognised by the law, and not an offence at 
which It cormives 

Atterbury, bishop of Rochester, the most distinguished of the party 
denominated high-church, became the victim of his restless character 
and implacable disaffection to the house of Hanover The pretended 
king, for some years after his competitor’s accession, had fair hopes 
from different powers of Europe, — France, Sweden, Russia, Spam 

^ The first act of this kind appearb to have been m 1737 t Geo II c 23 It was repcaced 
next year, intermitted the next, and afterwards renewed m every year of tliat reign except the 
fifth, the seventeenth, the t\/cnty second, the twenty third, the twenty sixth, and the thirtieth. 
Whether these occasional interruptions were intended to pre\cnt the nonconformists from 
relying upon it, or were caused by some accidental circumstance, must be left to conjecture 
I believe that the renewal has been regular every year since the atc'^ssion of George III 

® We find in Gutch’s Collectanea Cunosa vol 1 p 53 a plan, ascribed to lord chancellor 
Macclesfield, for taking away the election of heads of colleges from the fellows, and vesting 
the nomination m the great officers of state m order to cure the disaflcction and want of dis 
ciphne which was justly complained of This remedy would have been perhaps the substitu 
tion of a permanent for a temporary evil It appears also that archbishop Wake wanted to 
have had a bill, m 1716, for asserting tlie royal supremacy, and better regulating the clergy of 
the two uiuversiues (Coke s Walpole, 11 122 ) but 1 do not know that the precise nature of 
this IS anywhere mentioned I can scarcely quote Amherst’s Terras Films as authonty it is a 
very clever, though rather libellous, invective a^inst the university of Oxford at that time 
but from internal evidence, as well as the eonbrmation which better authonties afford it, 1 
have no doubt that it contains much truth 

Those who have looked mudi at the ephemeral literature of these two reigns must be aware 
of many publications fixing the charge of proalent disaffection on tins university, down to tlie 
death of George II and Dr King the famous Jacobite master of St Mary Hall, idmits 
that some were left to reproach him for apostasy in going to court on the accession of the late 
king m 1760 The general reader will remember the Isis by Mason, and the Tnuraph of Isis 
by Warton , the one a severe invective, the other an indignant vindication but m this instance 
notwithstanding the advantages which satire is supposed to have over panegync, we must 
award the laurel ^0 the worse cause, and, what is more extraordinary, to the worse cet 
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Austna, — (each of whom, in its turn, was ready to make use of this 
instrument,) and from the powerful faction who panted for his restora- 
tion This was unquestionably veiy numerous, though we have not 
as yet the means of fixing with certainty on more than comparatively a 
small number of names But a conspiracy for an invasion from'Spam 
and a simultaneous rising was detected in 1 722, which implicated three 
or four peers, and among them the bishop of Rochester ^ The evi- 
dence, however, though tolerably convincing, being insufficient for a 
conviction by process at law, it was thought expedient to pass a bill of 
pains and penalties against this prelate, as well as others against two 
of his accomplices The proof, besides many corroborating circum- 
stances, consisted in three letters relative to the conspiracy, supposed 
fo be written by his secretary Kelly, and appearing to dictated by the 
Dishop He was depnved of his see, and banished the kingdom for 
life * This met ivith strong opposition, not limited to the enemies oJ 
the royal family, and is open to the same objection as the attainder 0) 
sir John Fenwick, the danger of setting aside those precious securities 
against a wicked government wfiich the law of treason has furnished 
As a vigorous assertion of the state’s authority over the church we may 
commend the policy of Atterbuiys deprivation , but perhaps this was 
ill purchased by a mischievous precedent It is however the last act 
of a violent nature in any important matter, which can be charged 
against the English legislature 

No extensive conspiracy of the Jacobite faction seems ever to have 
been in agitation after the fall of Atterbuiy The Pretender had his 
emissanes perpetually alert , and it is understood that an enormous 
mass of letters fiom his Enghsh fnends is in existence but very few 
had the courage, or rather folly, to plunge into so desperate a course as 
rebellion. Walpole’s prudent and vigilant administration, without 
transgressing the boundaries of that free constitution for which alone 
the house of Brunswic had been preferred, kept in check the disaffected 

' Layer, who suffered on account of this plot, had accused several peers, among others lord 
Coivper, who complained to the house of the publication of his name and indeed, though he 
was at that time strongly in opposition to the court, the charge seems wholly incredible Lord 
Strafford however was probably guilty , lords North and Orrery certainly so Pari Hist, 
viii 203 There IS even ground to suspect that Sunderland, to use TindaVs words, “ in the 
latter part of his life had entered into correspondencies and designs which would have been 
fatal to himself or to the public " P 657 This is mentioned by Loxe, 1 165 , and certainly 
confirmed by Lockhart, ii 68 70 But the reader will hardly give credit to such a story as 
Horace Walpole has told that he coolly consulted sir Robert, his pohtical rival, as to the part 
thej should take on the long’s death Lord Orford’s Works, i\ 287 

* State Trials xvi 324 Pari Hist viii 195 et post Ivlost of the bishops voted against their 
restless brother and Wilhs, bishop of Salisbury, made a very good but rather too aenmomousa 
speech on the bill Id 298 Hoadley, who was no orator, published two letters in the news 
paper, signed Bntannicus, in answer to Atterbury’s defence which, after all that had passed 
he might better have spared Atteiburg’s own speech is certainly below his fame, especially 
the Mroration Id. 267 

No one, I presume, will affect to doubt the reality of Atterbury’s connexions with the Stuart 
^ily either before his attainder or during his exile The proofs of the latter were published 
by lord Hailes m 1768, and may be found also in Nichnlls’s edition orAtterbiiry s Correspon 
*48 Additional evidence IS fumisheU by the Lockhart papers, vol 11 passim 
Ine Smart papers obtained lately from Rome, and now in his majesty’s possession, are 
to furnish copious evidence of the Jacobite intrigues, and to aflect some persons not 
tutUerto suspected We have reason to hope that they will not be long withheld from th* 
puDlic, every motive for concealment being wholly at an end 

It IS said that there were not less than ^ty Jacobites in the parliament of 1728 Coxe, 

ii aai ' ' 
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He wisely sought the friendship of cardinal Fleury, aware that no 
other power m Europe than France could effectually assist the banislied 
family After his own fall and the death of Fleury, new combinations 
ot foreign policy arose , his successors returned to the Austrian con. 
ne\ion , a war with I' ranee broke out, the grandson of James II 
became master, for a moment, of Scotland, and even advanced to the 
centre of this peaceful and unprotected kingdom But this was hardlv 
more ignominious to the government than to the Jacobites themselves , 
none of them joined the standard of their pretended sovereign, and 
the rebellion of 1745 was conclusive, by its own temporary success, 
against the possibility of his restoration ' From this time the govern- 
ment, even when in search of pretexts for alarm, could hardly affect to 
dread a name grown so contemptible as that of the Stuart party It 
survived however for the rest of the reign of George II in those mag- 
nanimous compotations, which had always been the only evidence of 
Its courage and fidelity 

Though the Jacobite party had set before its eyes an object most 
dangerous to the public tranquillity, and which, could it have been 
attained, would have hi ought on again the contention of the seven- 
teenth century , though in taking oaths to a government against which 
they were in conspiracy, they showed a systematic disregard of obliga- 
tion, and were as little mindful of allegiance, in the years 1715 and 
1745, to the prince they owned in their hearts, as they had been to him 
whom they professed to acknowledge, it ought to be admitted that they 
weie rendered more numerous and formidable than was necessary by 
the faults of the reigning kings or of their ministers They were not 
actuated for the most part (perhaps with very few exceptions) by the 
slavish principles of indefeasible right, much less by those of despotic 
power They had been so long in opposition to the court, they had so 
often spoken the language of liberty, that we may justly believe them 
to have been its friends It was the policy of Walpole to keep alive the 
strongest prejudice in the mind of George II , obstinately retentive of 
piejudice, as such narrow and passionate minds always are, against 
the whole body of the tones They were ill received at court, and 
generally excluded, not only from those departments of office which 
the dominant party have a right to keep in their power, but fiom the 
commission of the peace, and every othei subordinate trust This 


1 The tones, it is observed in the MS journal of Mr Yorke (second earl of H- dwickc), 
showed no sign of affection to the government at the time when the invasion was espected in 
1743, but treated it all with indifference. Farl Hist, xiii 668 In fact a disgracetul apathy 
pervaded the nation and according to a letter from Mr Fox to Mr Winnington in 174s, 
which I only quote from recollection, it seemed perfectly uncertain from this general passive 
ness, w hether the revolution might not be suddenly brought about Yet very few comparatively, 
1 am persuaded, had the slightest attachment or prejudice in favour of the house of Stuart 
but the continual absence from England, and the Hanoverian predilections of the two Georges, 
the feebleness and facotiousness of their administrauon, and of public men m general, and an 
indefinite opmion of misgovemmcnt raised through the press, though certainly w ithout oppres 
Sion or arbitrary acts had gradually alienated the mass of the nation But this would not 
lead men to expose their lives and fortunes add hence the people of England a thing almost 
incredible, lay quiet and nearly unconcerned, while tin. little irmy of Higlilandcrs came every 
day nearer to the capital It is absurd, however, to suppose that thej' could have been really 
successful by marching omvard thqugh their defeat might have been more glorious at Finch 
ley than at Culloden 

’See Pari Hist xiii. 1244 , and other proofs might be brought from the same work, as we I' 
as from miscellaneous authonties of the age of George II 
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lUiberal and selfish course retained many, no doubt, in the Pretender's 
camp who must have perceived both the improbability of his restoration, 
and the difficulty of reconcding it with the safety of our constitution 
He was indeed, as well as his son, far less worthy of respect than the 
contemporary Brunswic kings without absolutely wanting capacity or 
courage, he gave the most undeniable evidence of his legitimacy by 
constantly resisting the counsels of wise men, and yielding to those of 
priests , while his son, the fugitive of CuUoden, despised and deserted 
by his own party, insulted by the court of France, lost with the advance 
of years even the respect and compassion which wait on unceasing 
misfortune, the last sad inhentance of the house of Stuart * But they 
were little known in England, and from unknoivn princes men aie pi one 
to hope much if some could anticipate a redress of every evil Irom 
Frederic Pnnce of Wales, whom they might discover to be destitute of 
respectable qualities, it cannot be wondeied at that others might diaw 
equally flattering prognostics fiom the accession of Charles Edward 
It is almost ceitam that if either the claimant or his son had embraced 
the protestant religion, and had also manifested any superior strength 
of mind, the German prejudices of the leigning family would have 
cost them the throne, as they did the people’s affections Jacobitism, 
in the great majority, was one modification of the spirit of liberty 
burnmg stiongly in the nation at this period It gave a rallying point 


1 See m the Lockhart Papers, ii 565 , a cunous relation of Charles Edward’s behaviour in 
refusms to quit France after the peace of Au. h Chapelle It was so insolent and absurd that 
the government was provoked to arrest him at the opera, and literally to order him to be 
bound hand and foot an outrage which even his preposterous conduct could hardly excuse 
Dr King was in correspondence with this prince for some years' after the latter's 
foolish, though courageous, visit to London in September, 1750 which he left again m 
five days, on finding himself deceived by some sanguine fnends King says he was 
wholly Ignorant of our history and constitution ‘ I never heard him express any 
noble or benevolent sentiment, the certain indications of a great soul and good heart 
or discover any sorrow or compassion for the misfortuaes of so many north> men who 
had Suffered in his cause ” Anecdotes of his own Tunes, p loi He goes on to charge him 
with love of money and other faults But his great folly in keeping a mistress, Mrs Walkin 
haw, whose sister was housekeeper at Leicester house, alarmed the Jacobites “ These were 
all men of fortune and distmction, and many of them persons of the first quality, who attached 
themseh es to the P as to a person who they imagined might be made the instrument of saving 
iheir country They were sensible that by Walpole's administration the English goiemment 
was become a system of corruption and that Walpole s successors, who pursued his plan 
withoutany of his abilities, had reduced us to such a deplorable situation that our commercial 
interest was sinking, our colonies in danger of being lost, and Great Britain, which, if her 
powers were properly exerted, as they were afterwards m Mr Pitt’s administration, was able 
to give laws to other nations, was become the contempt of all Europe ” P 2o3 This is in 
truth the secret of Jacobitism But possibly that party were not sorry to find a pretext for 
hreakmg off so hopeless a connexion, which they seem to have done about 1753 Mr Pitt’s 
great successes reconciled them to the administration and his liberal conduct brought back 
those who had been disgusted by4in exclusive policy On the accession of a new king they 
u James’s , and probably scarcely one person of the rank of a gentleman south of 

"'^/^tind to dispute the right of the house of Brunswic after 1760 Dr King him 
self. It niay be observed, laughs at the old passive obedience doctrine (page 103 ) , so far was 
he from being a Jacobite of thatschooL 

A few non junng congregations hngered on far into the reign of George HI , presided ovei 
by the successors of some bishops Mhom Lloyd of Nonvich, the last of those depnved at the 
revolution, had consecrated in order to keep up the schism A list of these is given m D 0 > IVs 
Life of San«oft, vol 11 p 34 , whence it avouH appear that the last of them died in 1779 I 
gn trace the line a little farther a bishop of that separation, named Cartwright, resided at 
biireasbury m 1793, carrying on the business of a surgeon State T nals, xxui 1073 I liave 
‘ m the west of England still later He had become howeier a 

subject to king George a singular proof of that tenacity of life by which religious 
wets, after dwindling down through neglect excel frogs and tortoises and that even when 
ibLj ha\ e become -dmost equalU cold » 
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to that indefinite discontent, which is excited by an ill opinion of rulers, 
and to that disinterested, though ignorant patiiotism which boils up in 
youthful minds The government in possession was hated, not as 
usurped, but as coirupt, the banished line was demanded, not so much 
because it was legitimate, but because it was the fancied means of 
redressing grievances and regenerating the constitution Such notions 
were doubtless absurd , but it is undeniable that they were common, 
and had been so almost from tlie levolution I speak only, it will 
be observed, of the English Jacobites, in Scotland the sentiments of 
loyalty and national pnde had a vital energy, and the Highland chief- 
tains gave their blood, as freely as their southern allies did their ivine, 
for the cause of their ancient kings 
No one can have looked m the most cursory manner at the political 
writings of these two reigns, or at the debates of parliament, without 
being struck by the continual predictions that our liberties were on the 
point of extinguishment, or at least by apprehensions of their being 
endangered It might seem that little or nothing had been gained by 
the revolution, and the substitution of an elective dynasty This 
doubtless it was the interest of the Stuart party to maintain or insinu- 
ate , and m the conflict of factions, those who with far opposite views, 
had separated from the court, seemed to lend them aid The declama- 
tory exaggerations of that able and ambitious body of men who co- 
operated against the ministry of sir Robert Walpole have long been 
rejected, and perhaps in the usual reflux of popular opinion, his 
domestic administration (for in foreign policy his views, so far as he 
was permitted to act upon them, appear to have been uniformly 
judicious,) has obtained of late rather an undue degree of favour I 
have already observed that, for the sake of his own ascendency in the 
cabinet, he kept up unnecessarily the distinctions of the whig and tory 
parties, and thus impaii ed the stability of the royal house, which it was 
his chief care to support And, though his government m as so far from 
anything oppressive or arbitrary that, considered either relatively to 
any former times, or to the extensive disaffection known to subsist, it 
was uncommonly moderate, yet, feeling or feigning alarm at the 
Jacobite intrigues on the one hand, at the democratic tone of public 
sentiment and of popular writings on the other, he laboured to preserve 
a more narrow and oligarchical spint than was congenial to so great 
and brave a people, and trusted not enough, as indeed is the general 
/ault of ministers, to the sway of good sense and honesty over dis- 
interested minds But, as he never had a complete influence over his 
master, and knew that those who opposed him had little else in view 
than to seize the reins of power and manage them worse, his devia- 
tions from the straight course are more pardonable 
The clamorous invectives of this opposition, combined ivith the sub- 
sequent dereliction of avowed pnnciples by many among them when m 
power, contnbuted more than anything else in our history to cast 
obloquy and suspicion, or even ridicule, on the name and occupation 
of patriots Men of sordid and venal character always rejoice to 
generalise so convenient a maxim as the non-existence of public virtue 
It may not however be improbable, that many of those who took a part 
m this long contention, were less insincere than it has been the fashion 
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to believe, though led too far at the moment by their own passions, as 
well as by the necessitj of colounng highly a picture meant for the 
multitude, and reduced aftenvards to the usual compromises and con- 
cessions, without which power m this country is ever unattainable. 
But waving a topic too generally histoncal for the present chapter, it 
will be wo^ while to consider what sort of ground there might be for 
some prevalent subjects of declamation, and whether the power of 
mvemment had not, in several respects, been a good deal enhanced 
since the begmning of the century By the pow'er of government I 
mean not so much the personal authority of the sovereign as that of his 
ministers, acting perhaps mthout his directions, which, since the reign 
if Wilham, IS to be distinguished, if we look at it analytically, from the 
monarchy itself 

I The most sinking acquisition of power by the crown in the new 
model of government, if I may use such an expression, is the perma- 
nence of a regular military force. The reader cannot need to be re- 
mmded that no army existed before the civil war, that the guards in 
the reign of Charles II were about 5000 men, that m the breathing- 
time between the peace of Ryswick and the war of the Spanish suc- 
cession, the commons could not be brought to keep up more than 7000 
troops Nothing could be more repugnant to the national prejudices 
than a standing arm) The tones, partly from regard to the ancient 
usage of the constitution, partly, no doubt, from a factious or disaffected 
spint, were unanimous in protesting against it. The most disinterested 
and zealous lovers of liberty came with great suspicion and reluctance 
into what seemed so penlous an innovation. But the court, after the 
accession of the house of Hanover, had many reasons for insistmg 
upon so great an augmentation of its power and secunty It is re- 
markable to perceue by what stealthy advances this came on. Two 
long wars had rendered the army a profession for men in the higher 
and middling classes, and famihansea the nation to their dress and 
rank, it had achieved great honour for itself and the English name, 
and in the nature of mankmd the patnotism of glory is too often an 
overmatch for that of hberty The two kings were fond of warUke 
policy, the second of war itself, their schemes, and those of their 
ministers, demanded an imposing attitude m negotiation, which an 
army, it was thought, could best give, the cabinet was for many years 
entangled in affiances, shifting sometimes rapidly, but m each com- 
bination liable to produce the interruption of peace. In the new system 
which rendered the houses of parliament partakers m the executive 
administration, they were drawn themselves into the approbation ol 
every successive measure, either on the propositions of ministers, or, 
as often happens more mi rectly, but hardly less effectually, by passing 
a negative on those of their opponents The number of troops for which 
a vote was annually demanded, after some v anauons, in the first years 
of George I , was, dunng the whole administration of sir Robert Wal- 
pole, ^cept when the state of Europe excited some apprehension of 
chsturbance, rather more than 17,000 men, mdependent of those oa 
^ es^bhshment. but including the garrisons of Minorca d 

Gibraltar And this continued with little alteration to be our standn<» 
army m time of peace dunng the eighteenth century ** 



778 The Establishment of a Permanent Military Force 

Tins army was always understood to be kept on foot, as it is still 
expressed in the preamble of every mutiny-bill, for belter preserving 
the balance of power in Europe '1 he commons is ould not for an in- 
stant admit that it svas necessary as a permanent force, in order to 
maintain the government at home There can be no question however 
that the court saw its advantage in this light, and I am not perfectl) 
sure that some of the multiplied negotiations on the continent in that 
age were not intended as a pietext for keeping up the arm>, 01 at least 
as a means of exciting alarm for the security of the estabhslied govern- 
ment In fact, there would have been rebellions in the time of George I , 
not only m Scotland, which peihaps could not otherwise have been 
preserved, but in many parts of the kingdom, had the parliament ad- 
hered with too pertinacious bigotrj' to their ancient maxims Yet these 
had such influence that it was long befoie the aimy was admitted by 
eveiy one to be perpetual, and I do not know that it has ever been 
lecogmscd as such in our statutes Mr Pulteney, so late as 1732, a 
man neither disaffected 1101 democratical, and whose views extended 
no farther than a change of hands, declared that he “ahv lys had been, 
and always would be, against a standing army of any kind, it was to 
him a teriible thing, whether under the denomination of parliamentary 
or any other A standing army is still a standing army, w'hatever name 
It be called by , they are a body of men distinct from the body of the 
people , they are governed by different laws , blind obedience ind an 
entire submission to the orders of their commanding officer is their only 
principle The nations around us are already enslaved, and have been 
enslaved by those very means , by means of their standing armies they 
have eveiy one lost their liberties, it is indceu impossible that the 
libenies of the people can be preserved in any countiy where a nume- 
rous standing army is kept up ’’ (Park Hist viii 904 ) 

This wholesome jealousy, though it did not prevent what was indeed 
for many reasons not to be dispensed with, the establishment of a 
regular force, kept it within bounds which possibly the administiation, 
if left to Itself, would have gladly overleaped A clause in the mutiny- 
bill, first inserted in 1718, enabling couits martial to punish mutiny 
and desertion with death, which had hitherto been only cognisable as 
capital offences by the civil magistiate, was earned by a very small 
majority in both houses (Id vii 536) An act was passed in 1735, 
directing that no troops should come within two miles of any place, 
except the capital or a garrisoned town, during an election (8 Geo 1 1 
c 30 Pail Hist viii 883 ), and on some occasions, both the commons 
and the courts of justice showed that they had not forgotten the maxims 
of their ancestors as to tlie supremacy of the civil pow’er * A more im- 
portant measure was projected by men of independent principles, at 
once to secure the kingdom against attack, invaded as it had been by 


^ The mihtxiry hT.ving been cnllcd m to quell in allcpcd not at Westminster election m 1741, 
It was resolved} Dec 22nd * that the presence of a rcpulnr body of nruicd soldiers at mi election 
of members to serve m pirhamcnt is a high infringement of the liberties of the subject, a 
manifest violation of the freedom of elections and an open defiance of the laws and coustiiu 
tion of this kingdom " The persons concerned n this having been ordered to attend the house 
received on their knees a very severe reprimand from the speaker Pari Hist iv 326 Upon 
some occasion, the arcumstances of which I do not recollect chief justice Willcs uttered some 
laudaVe sentiments as to die subordination of military power 
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rebels in 1745, and thrown into the most ignomimous panic on the 
rumours of a French armament in 1756, to take away the pretext for a 
large standmg force, and perhaps to furmsh a guarantee against any 
evil purposes to ivhich m foture times it might be subservient, by the 
estabhshment of a national mihtia, under the sole authority, indeed, of 
the crown, but commanded by gentlemen of sufficient estates, and not 
liable, except m war, to be marched out of its proper county This 
favounte plan, ivith some reluctance on the part of the government, 
was adopted in 1757 ' But though, dunng the long periods of hostilities 
which have unfortunately ensued, this embodied force has doubtless 
placed the kingdom in a more respectable state of secunty, it has not 
much contributed to dimmish the number of our regular forces , and, 
from some defects in its constitution, arising out of too great attention 
to our ancient local divisions, and of too mdiscnmmate a dispensation 
vnth personal semce, which has filled the ranks with the refuse of the 
community, the militia has growm unpopular and burthensome, rathei 
considered of late b> the government as a means of recniiting the army 
than as worthy of preservation in itself, and accordingly thrown aside 
in tune of peace, so that the person who acquired great popularity as 
the author of this institution, lived to see it worn out and gone to 
decay, and the pnnciples, above all, upon which he had brought it 
foni ard, just enough remembered to be turned into ndicule. Yet the 
success of that magnificent organization which, in our own time, has 
been established m France, is sufficient to evince the possibihty of a 
national militia, and we know with what spint such a force ■ft as kept 
up for some years in this country, under the name of volunteers and 
yeomanry, on its only real basis, that of property, and in such local 
distribution as convemence pointed out 
Nothing could be more idle, at any time since the revolution, than 
to suppose that the regular army would pull the speaker out of his 
chair, or in any manner be employed to confirm a despotic power in 
the crown. Such power, I think, could never have been the waking 
dream of eitner king or minister But as the slightest inroads upon 
pnvate rights and hberties are to he guarded against m any nation that 
deserves to be called free, we should always keep in mind not only that 
the mihtary power is subordinate to the civil, but as this subordination 
must cease where the former is frequently emplojed, that it should 
never be called upon in aid of the peace without sufficient cause. No- 
thing would more break down this notion of the law’s supremacy than 
the perpetual interference of those who are really governed by another 
law', for the doctnne of some judges, that the soldier, being still a 
citizen, acts onl} m preservation of the pubhc peace, as another citizen 
IS bound to do, must be felt as a sophism, even by those who cannot 
find an answer to it And, even in slight circumstances, it is not con- 
lormable to the pnnciples of our government to make that vain display 
of nmitary autlionty which disgusts us so much m some contmental 
kingdoms But, not to dwell on this, it is more to our immediate pur- 
pose, that the e.\ecutn'e power has acquired such a coadjutor m the 


' :Uni Hardwicke threw out the nuhna bill la 1750, thjahin; 
republican and, in fact, bang adverse to the scheme. Pari 
X etaoiTS, u 43 Coze’s Memoirs of I.orti Walpole, 430 


some of Its clauses rather too 
Hist 70.^ H Waipolc s 
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regular army that it can, m no probable emergency, have much to 
apprehend from popular sedition The increased facilities of transport, 
and several improvements in military art and science, which will occur 
to the reader, have in later times greatly enhanced this advantage ^ 

II It must be apparent to every one that since the restoration, and 
especially since the revolution, an immense power has been thrown 
into the scale of both houses of parliament, though practically in more 
frequent exercise by the lower, in consequence of then annual session 
during several months, and of their almost unlimited nghts of investi- 
gation, discussion, and advice But, if the croivn should by any means 
become secure of an ascendency m this assembly, it is evident that, 
although the orerogative, technically speaking, might be diminished, 
the power might be the same, or even possibly more efficacious , and 
that this result must be proportioned to the degree and security of such 
an ascendency A parliament absolutely, and in all conceivable cir- 
cumstances, under the control of the sovereign, whether through in- 
timidation or corrupt subservience, could not, without absurdity, be 
deemed a co-ordinate power, or, indeed, m any sense, a restraint upon 
his will This IS, however, an extreme supposition, which no man, 
unless both grossly factious and ignorant, ivill ever pretend to have 
been realised But, as it would equally contradict notorious truth to 
assert that every vote has been disinterested and independent, the 
degree of influence which ought to be permitted, or which has at any 
time existed, becomes one of the most important subjects in our con- 
stitutional policy 

I have mentioned m the last chapter both the provisions inserted in 
the act of settlement, with the design of excluding altogether the pos- 
sessors of public office from the house of commons, and the modifica- 
tions of them by several acts of the queen These were deemed by the 
country party so inadequate to restrain the dependents of power from 
overspreading the benches of the commons that perpetual attempts 
were made to carry the exclusive pnnciple to a far greater length In 
the next two reigns, if we can trust to the uncontradicted language of 
debate, or even to the descnptions of individuals in the lists of each 
parliament, we must conclude that a very undue proportion of depen- 
dents on the favour of government were made its censors and coun- 
sellors There was still, however, so much left of an independent 
spirit, that bills for restricting the number of placemen, or excluding 
pensioners, met always with countenance, they were sometimes re- 
jected by very slight majorities , and, after a time, sir Robert Walpole 
found It expedient to reserve his opposition for the surer field of the 
other house ^ After his fall, it was reputed with some justice to his 
successors, that they shrunk in power from the bold reformation which 
they had so frequently endeavoured , the king was indignantly averse 

1 By the act of 6 Anne, c. 7 all per'ions holding pensions from the crown during pleasure 
were made incapable of sitting in the house of commons which was extended by 1 Geo I c 
j5 , to those who held them for any term of years But the difficulty was to ascertain the fact 
the goiemment refusing information Mr Sandys accordingly proposed a bill in 1730, by 
which every member of the commons was to take an oath that he did not hold any such pen- 
sion, and that, in case of accepting one, he would disclose it to the house lyithin fourteen days 
This was carried by a small majority through the commons, but rejected in the other house 
which happened again in 1734 and in 1740 Pari Hist viii 789 ix. 369 xi 510 The 
Wmg, in an angry note to lord rownshend, on the first occasion, calls it "this villanous bill ” 
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to all retrenchment of his power, and they wanted probably both the 
inclination and the influence to cut off all corruption Yet we owe to 
this ministry the place-bill of 1743, which, derided as it was at the 
time, seems to have had a considerable effect, excluding a great 
number of infenor officers from the house of commons, which has 
never since contained so revolting a list of court-deputies as it did in 
the age of Walpole* 

But while this acknowledged influence of lucrative office might be 
presumed to operate on many staunch adherents of the actual ad- 
ministration, there was alwa) s a strong suspicion, or rather a general 
certainty, of absolute corruption The pi oofs in smgle instances could 
never perhaps be established, which, of course, is not surprising But 
no one senously called in question the reahty of a systematic distn- 
bution of money by the crown to the representatives of the people , nor 
did the corrupters themselves, in whom the cnme seems always to be 
deemed less heinous, disguise it in private * It is true that the appro- 
priation of supplies, and the established course of the exchequer, render 
the greatest part of the public revenue secure from misapplication, 
but, under the head of secret service money, a very large sum was 
annually expended without account, and some other parts of the civil 
list were equally free from all public examination * The committee of 
secrecy appointed after the resignation of sir Robert Walpole endea- 
voured to elicit some distinct evidence of this misapplication , but the 
obscunty natural to such transactions, and the guilty collusion of sub- 
altern accomplices, who shrouded themselves m the protection of the 
law, defeated every hope of punishment, or even personal disgrace.* 
This practice of direct bribery continued, beyond doubt, long after- 
wards, and is generally supposed to have ceased about the termination 
of the American n ar 

There is hardly any doctrine with respect to our government more 
m fashion, than that a considerable influence of the crown (meaning of 

Coxe's Walpole, ii 517 673 A bill of the same genUeman to limit the number of placemen 
in the house had so far worse success, that it did not reach the Serbonian hog Pari Hist xi. 
m 3 Bishop Shcrlocl. made a speech against the prevention of corrupt practices by the pension 
bill, which whether justly or not, excited much indignation, and even gate rise to the proposal 
of a bill for putting an end to the translation of bishops Id viii. B47 

I 3$ Geo II c 22 The king can e very reluctantly into this measure in the preceding 
session of 1742, Sands s, now become chancellor of the exchequer, had opposed ft, though 
originally his own aUegmg in no very parliamentary manner, that the new ministry had not 
yet been able to remove his majesty’s prejudices Pari Hist xu 896 

“ Mr Fox declared to the duke of New castle, when the office of secretary of state, and what 
was called the management of the house of commons was offered to him, " that he never 
desired to touch a penny of the secret service money, or to know the disposition of it, farther 
than w-^ necessary to enable him to speak to the members without being ridiculous " 1\>- 
dington’s Diary, 15th Mar , 1754 H Walpole confinns this in nearly the same words Me e 
of Last Ten Years, i 332 

* In Cove’s Alem of Sir R Walpole, iii 609 , we have the draught, by that minister, of an 
^tended vindication of himself after his retirement from of&ce> in order to show the impossi 
bihty of mi^pplyinij pubUc money, which, however, he does not show and his clabonte 
account of the method by which payments are made out of the exchequer, though valuable in 
““^sspects, seems rather intended to lead aside the unpractised reader 

This secret committee were checked at every step for want of sufficient powers It la 
ateurd to assert, like Mr Coxe, that they advanced accusations which they could not prove 
when the means of proof were withheld Scrope and Paxton, the one secretary, the other 
soUator to the treasury, being examined about very I^rge sums traced to their hands, and 
other matters, refused to answer Questions, and a biU to indemnify evidence waslostm theupoei 
house Pari Hi:,t \iu 625 ct post. 
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course a corrupt influence) mboth houses of parliament, and especially 
in the commons, has been rendered indispensable by the vast enhance- 
ment of their own power over the public administration. It is doubt- 
less most expedient that many servants of the crown should be also 
servants of the people , and no man who values the constitution would 
separate the functions of ministers of state from those of legislators 
The glory that waits on wisdom and eloquence in the senate, should 
always be the great prize of an English statesman, and his high road 
to the sovereign’s favour But the maxim that private vices are public 
benefits is as sophistical as it is disgusting , and it is self-evident, both 
that the expectation of a clandestine recompense, or what in effect is 
the same thing, of a lucrative office, cannot be the motive of an upright 
man in his vote, and that if an entire parliament should be composed 
of such \*enal spirits, there would be an end of all control upon the 
crown There is no real cause to apprehend that a virtuous and 
enlightened government would find difficulty in resting upon the repu- 
tation justly due to it , especially when we throw into the scale that 
species of influence which must ever subsist, the sentiment of respect 
and loyalty to a sovereign, of friendship and gratitude to a minister, of 
habitual confidence in those intrusted with power, of averseness to 
confusion and untried change, which have in fact more extensive 
operation than any sordid motives, and which must almost always 
render them unnecessary 

III The co-opeiation of both houses of parliament with the exe- 
cutive government enabled the latter to conveit to its own purpose 
what had often in former times been employed against it, the power of 
inflicting punishment for breach of privilege But as the subject of 
parliamentary privilege is of no slight importance, it will be convenient 
on this occasion to bring the whole before the leader in as concise a 
summary as possible, distinguishing the power, as it lelates to offences 
committed by members of either house, 01 against them singly, or tlie 
houses of parhament collectively, or against the government and the 
pubhc 

I It has been the constant practice of the house of commons to 
repress disorderly or indecent behaviour by a censure delivered through 
the speaker Instances of this are even noticed in the journals under 
Edward VI and Mary , and it is in fact essential to the regular pro 
ceedings of any assembly In the former reign they also committed 
one of their members to the Tower But in the famous case of Arthur 
Hall m 1581, they established the first precedent of punishing one of 
their own body for a printed libel derogatory to them as a part of the 
legislature , and they inflicted the threefold penalty of imprisonment, 
fine, and expulsion From this time forth it was understood to be the 
law and usage of parhament, that the commons might commit to prison 
any one of their members for misconduct m the house, or relating to it 
The right of imposing a fine was very rarely asserted after the instance 
of Hall But that of expulsion, no earlier precedent whereof has been 
recorded, became as indubitable as frequent and unquestioned usage 
could render it It was carried to a great excess by the long parlia- 
ment, and again in the year 1680 These, however, were times of 
extreme violence , and the prevailing faction had an apology m the 
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designs of the court, which required an energy beyond the law to 
counteract them The offences too, which the whigs thus punished m 
1680 were in tieir effect against the power and even existence of par- 
hamenL The pnvilege was far more unwarrantably exerted by the 
opposite party in 1714, against sir Richard Steele, expelled the house 
for wnting The Cnsis, a pamphlet reflecting on the ministiy This 
was, perhaps, the first mstance wherein the house of commons so 
identified itself with the executive administration, independently of the 
sovereign’s person, as to consider itself hbelled by those who impugned 
Its measures ‘ 

In a few instances an attempt was made to carry this farther, by 
declaring the party incapable of sitting m parliament It is hardly 
necessary to remark that upon this rested the celebrated question of 
the Middlesex election in 1769 If a few precedents, and those not 
before the ) ear 1680, were to determine all controversies of constitu- 
tional law, it is plain enough from the journals that the house have 
assumed the power of incapacitation But as such an authonty is 
highly dangerous and unnecessary for any good purpose, and as, 
according to all legal rules, so extraordinary a power could not be 
supported except by a soit of prescription which cannot be shown, the 
final lesolution of the house of commons, which condemned the votes 
passed in times of great excitement, appears far more consonant to just 
pnnciples 

2 The power of each house of parliament over those who do not 
belong to it is of a more extensive considemtion, and has lam open, in 
some respects, to more doubt than that over its own members It has 
been exercised, m the first place, very frequentlv, and from an early 
period, m order to protect the members personally, and in their pro- 
perties, from anything winch has been construed to interfere with the 
discharge of their functions Every obstruction in these duties, by 
assaulting, challenging, insulting any single representative of the com- 
mons, has from the middle of the sixteenth century downwards, that is, 
from the beginning of their regular journals, been justly deemed a 
bleach of piivilege, and an offence against the whole body It has 
been punished generally by commitment, either to the custody of the 
house's officer, the serjeant-at-arms, or to the king’s prison This 
summary proceeding is usually defended by a technical anMogy to 
what are called attachments for contempt, by which every court of 
record is entitled to punish by imprisonment, if not also by fine, any 
obstruction to its acts or contumacious resistance of them. But it 
tended also to raise the dignity of parliament in the eyes of the people, 
at times when the government, and even the courts of justice, were not 
greatly inclined to regard it , and has been also a necessary safeguard 
against the insolence of power The majority are bound to respect, 
and indeed have respected, the sights of every member, however 
obnoxious to them, on all questions of privilege Even in the case 
most likely to occur in the present age, that of libels, which by no 
unreasonable stretch come under the head of obstructions, it would be 


Walpole sajre, in speaking for Steele, “the liberty of the press n 
of th^Oi legislature dare to punish that as a crime, which is 
not declared to be so by any law framed by the whole ! ” 
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unjust that a patnotic legislator, exposed to calumny for his zeal in the 
public cause, should be necessarily driven to a troublesome and un- 
certain process at law, when the offence so manifestly affects the real 
interests of parliament and the nation The application of this pnn 
ciple must of course require a discreet temper, which was not perhaps 
always observed in former times, especially in the reign of William III 
Instances at least of punishment for breach of privilege by personal 
reflections are never so common as in the journals of that turbulent 
penod 

The most usual mode however of incurring the animadversion of the 
house was by molestations in regard to property It was the most 
ancient pnvilege of the commons to be free from all legal process, dur- 
ing the term of the session and for forty days before and after, except 
on charges of treason, felony, or breach of the peace I have elsewhere 
mentioned the gieat case of Ferrers, undei Henry VIII , wherein the 
house first, as far as we know, exerted the power of committing t* 
pnson those who had been concerned m arresting one of its members , 
and have shown that, after some little intermission, this became their 
recognised and customary nght Numberless instances occur of its 
exercise It was not only a breach of pnvilege to serve any sort of 
process upon them, but to put them under the necessity of seeking 
redress at law for any civil injury Thus abundant cases are found in 
the journals, where pei sons have been committed to prison for entenng 
on the estates of members, carrying away timber, lopping trees, digging 
coal, fishing in their waters Their servants, and even their tenants, if 
the trespass were such as to affect the landloid’s property, had the 
same protection ^ The grievance of so unparalleled an immunity must 
have been notorious, since it not only deprived creditors of any possible 
redress, after sessions became annual, (and the prorogations were always 
managed with a regard to the hmited term of pnvilege), but enabled 
rapacious men to establish unjust claims m respect of property , the 
alleged trespasses being generally founded on some disputed nght 
The house were finally roused to a sense of the miquity they were 
sanctioning On a complaint of breach of privilege by trespassing on 
a fishery (Jan 25 1768), they heard evidence on both sides, and deter- 
mined that no breach of privilege had been committed , thus indirectly 
taking on them the decision of a freehold right A few days after they 
came to a resolution, “ that m case of any complaint of a breach of 
privilege, hereafter to be made by any member of this house, if the 
house shall adjudge there is no ground for such complamt, the house 
will order satisfaction to the person complained of for his costs and 
expenses incurred by reason of such complaint.”’ But little oppor 
tunity was given to try the effect of this resolution, an act having 
parsed m two years afterwaids, whicli has altogether taken away the 
exemption from legal process, except as to the mimunity trom personal 


^ Tlie instnnces arc so numerous that to select n few would perhaps give an inadequate 
notion of the vast e^xteusion which privilege received In fact, hardly anything could be done 
disagreeable to a member, of which he might not mform the house, and cause it to be punished 
* Joumab nth Feb It had been onginaUy proposed, that the member making the com 
plamt should pay the party’s costs and cjrocnses which was amended, I presume, m con 
sequence of some doubt as to the power of the house to enforce it 
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arrest, which still continues to be the privilege of both houses of parlia- 
ment (10 G III c 50) f 1, a 

3 A more important class of offences against pnvilege is of such as 
affect either house of parliament collectively In the reign of EUzabeth 
we have an instance of one committed for disrespectful words against 
the commons A few others, either for words spoken or published 
libels occur m the reign of Charles I even before the long parliament , 
but those of 1641 can have httle weight as precedents, and we may say 
nearly the same of the unjusUfiable proceedings m 1680 Even since 
the revolution, we find too many proofs of encroaching pnde or intem- 
perate passion, to which a numerous assembly is always prone, and 
which the prevalent doctrine of the house's absolute power in matter? 
of privilege has not contnbuted much to restram The most remark 
able may be briefly noticed 

The commons of 1701, wherein a tory spirit was strongly predominant, 
by what were deemed its factious delays in voting supplies, and m 
seconding the measures of the kmg for the security of Europe, had 
exasperated all those who saw the nation’s safety m vigorous prepara- 
tions for war, and led at last to the most angry resolution of the lords 
which one house of parliament in a matter not affecting its privileges 
has ever recorded against the other* The grand jury of Kent, and 
other freeholders of the county, presented accordingly a petition on the 
8th of May, 1701, imploring them to turn their loyal addresses into 
bills of supply (the only phrase in the whole petition that could be 
construed into disrespect), and to enable his majesty to assist his allies 
before it should be too late The tory faction was wrought to fury by 
this honest remonstrance They voted that the petition was scandalous, 
insolent, and seditious, tending to destroy the constitution of parha- 
ment, and to subvert the established government of this realm , and 
ordered that Mr Colepepper, who had been most fonvard m presenting 
the petition, and all others concerned m it, should be taken into custody 
of the serjeant * Though no attempt was made on this occasion to call 
the authonty of the house into question by habeas corpus or other legal 
remedy, it xvas discussed in pamphlets and in general conversation, 
with little advantage to a power so arbitrary, and so evidently abused 
in the immediate instance ’ 


1 Resolved, That whatever ill consequences may arise from the so long deferring the sup* 
pUes for the year's service are to be attnbuted to the fatal counsel of putting off the meeting of 
a parhament so long, and to unnecessary delays of the house of conun.ns Lords’ Joum 23 
June, ryot The commons had previously come to a vote, that all the ill consequences which 
may at this tune attend the delay of the supphes granted by the commons for Ae preservmg 
the pubhc peace, and m ai n t a i n ing the balance of JEurope, are to be imputed to those who, to 
promixc^ mdemnity for their oivn enormous enmes, mive used their utmost endeavours to 
m^c a breach between the two houses Commons’ Joum , June 20 

Joum 8 May Pari Hist v 1230 Ralph, 547 This histonan, who generally affects to 
take the popjjlar side, inr eighs against this petition, because the tones hadamajontyin the 
commons —ns partiality arumg out of a dislike to the king, is very ma^est throughout the 
second volu e He is foreed to admit afterwards, that the house disgusted the people by then 
rotes on thn, occasion P 976 r r r 

> ^toryoftheKenUsh Petiuon Somers Tracts, m 242 Legion's Paper Id 264 VIb. 

Commons (either by Harley or sir Humphrey Mack worth) Id 
constitutional principles , but the author holds very strong 
ofpetitiomng After quotmg the statute of Charles II against tumults 
® petitions, he says " By this statute it may be observed, that not 
if occasion also for which they may peution 

which is for the alteration of matters estabiishedia church or sUte for want whereof some icon- 

SO 
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A very few years after this high exercise of authority, it was called 
forth in anotliei case, stiU moie remarkable and even less warrantable 
The liouse of commons had an undoubted nght of dctenmning all dis* 
puted returns to the writ of election, and consequently of judging upon 
the right of every vote. But, as the house could not pretend that it had 
given this nght, or that it was not, like an> other franchise, vested in 
the possessor by a legal title, no pretext of reason or analogy could be 
set up for denying that it might also come, in an indirect manner at 

veoieuce may anse to tliat county from which the petition shall be brought For it is plain by 
the express words and meaning of that statute that the grievance or matter of the petition must 
anse m the same county as the petition itself *1 hey may indeed petition the king foraparliament 
to redress their grievances » and they ma> petition that parliament to make one law thatis ad\ an 
tageous, and repeal another that is prejudicial to tlie trade or interest of that count) but they 
h''\e no power by thisstatule,norby the constitution of the Enghshgovemraent, todircct the par- 
liament m the general proceedings concenung the whole langdoin for the law declares that a 
general consultation of all the wise representatives of parliament is more for tlie safety of Eng 
land than the hasty advice of a number of petitioners of a private county, ofa giandjur) , or of a 
few justices of the peace, who seldom have atmestate of the case represented to them * P 313 

These are certaimy what must appear in tlie present day v ery strange hmitations of the sub- 
ject's right to petition cither house of parliament But it is really true that such a nght was 
not generally recognised, nor frequently exercised m so large an extent as is now held unques 
tionablc Wc may search whole volumes of the journals, while the most animating topics were 
in discussion, without finding a single mstance of such an inicrposition of the constituent witJi 
the representative body In this particular case of ihe Kentish petition, the words m the reso- 
lution, that it tended to destroy the constitution of parliament and subvert the established 
government, could be founded on no pretence but its unusual interference with the counsels 
of the legislature With this exception, I am not aware (stating this however with some 
diffidence) of any merely political petition before the Septennial bill m 1717, agamst 
which several were presented from corporate towns one of which was rejected on account 
of laii^age that the house thought iiidcccot and as to these it maybe observed, tliat towns 
returning members to parliament had a particular concern m the measure before the house 
They relate however, no doubt, to general polic>, and seem to establish a popular pnnciple 
which stood 00 little authority 1 do not of course include the petitions to the long pailiament 
in 1640 nor one addressed to the Convenuon in 1689, from trie inhabitants of London and 
Westminster, pressing their declaration of William and Mary , both m times too critical to 
furnish regular prcccacnts But as the popular principles of government grew more established, 
•he nght of pciiuomiig on general grounds seems to hav e been better recognised and instances 
may be found dunng the idmiiuslration of sir Robert Walpole, though still by no means fre 
quent Pari flisr xil 119 ihe city of London presented a netiuon against the bill for 
naturalization of the Jews, m 1753 as being derogatory to the Christian reUgion as well as 
detrimental lo trade Id \i\ 1417 It caused however some animadversion forMr Norllicy, 
in the debate next session on the jiroposal to repeal this bill alluding to this very petition and 
to the comments Mr Pelham made 011 it, as “so like the famous Kentish peliuon. tliat if they 
had been treated in the same manner it would have been what they deserved,” observes in 
reply, tliat the ‘ nght of petuionnig cither the Utng or the parliament in a decent and subims- 
sivc manner, and without any notoiu appcarancC agamst any iliin^^ they think, may affect tlieir 
religion and liberties will never 1 hope, be taken irom the subject” Id xv 149. see also 
376 And It is Very remarkable that nothwiilistandiog the violent clamour exated by that 
unfortunate statute, no petitions for its repeal arc to be found in the journals They arc equally 
silent wath regard lo the mamage act, another topic of popular obloquy Some petitions 
appear to have been presented against the bill for naturalization of foreign protestants but 
probably on the ground of its injurious eilcct on the parties themselves The great multiph 
cation of petitions on matters wholly unconnected with particular mtcrcsts cannot, I beUeve, 
be traced higher than those for the abolition of the slave trade in 1787 Uiough a few were 
presented for reform about the end of the Anicnaan war, which would undoubtedly havebcen 
rejected with indignation in any earlier stage of our constitution It nuiy be remarked aLo 
that petilio^ agamst bills iniposin,, duties an, not rcceiv cd, prolxably on the pnnapje that they 
are intended for the general inicrcsts, though alKcting the parties who thus complain of them 
Hatscll, m 500 ^ 

convocation of pubhc meetings for the debate of political questions, as preparatory to 
^uch addresses or petitions, is still less according to the practice ami pruceJents of our anccs 
tors nor docs it appear tliat the shenfis or other magistrates arc more invested with a nght of 
convening or prc-iding in assemblies of this nature Uuan any other persons though within the 
^undsol the public peace, it would not perhaps be contended that they have ever been unlaw 
ml But that their ongin can be distinctly traced higher than the year 17^ I am notprepared 
to asvert It will of course be understood that this note is mcn.ly historical, anci witaout 
reference to the expediency of that clu igc m our constitutional theory which it iUustrates 
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least before a court of justice, and be judged by the common principles 
of la\V One Ashby, however, a burgess of Aylesbury, having sued the 
returning officer for refusing his vote, and three judges of the king’s 
bench, against the opinion of chief-justice Holt, having determined for 
different'reasons that it did not he, a wnt of error was brought m the 
house of lords, when the judgment was reversed The house of com- 
mons took this up indignantly, and passed various resolutions, assert- 
ing their exclusive right to take cognisance of all matters relating to 
the election of their members The lords repelled these by contrary 
resolutions. That by the known laws of this kingdom, every person 
having a nght to give his vote, and being wilfuUy denied by the officer 
who ought to receive it, may maintain an action against such officer to 
recover damage for the injurj' , That the contrary assertion is destruc- 
tive of the property of the subject, and tends to encourage corruption 
and partiality in returning officers , That the declaring persons guilty 
of breach of pnvilege for prosecuting such actions, or for soliciting and 
pleading in them, is a manifest assuming a power to control the law, 
and hinder the course of justice, and subject the property of Enghsh- 
men to the arbitrary votes of the house of commons They ordered a 
copy of these resolutions to be sent to all the shenffs, and to be com- 
municated by them to all the boroughs m their respective counties 
A proiogation soon afterwards follow'ed, but served only to give 
breathing time to the exasperated parties, for it must be observed, 
that though a sense of dignity and pnvilege no doubt swelled the 
majonties in each house, the question was v erv much involved m the 
general whig and toiy course of politics But Ashby, during the recess, 
having proceeded to execution on his judgment, and some other actions 
having been brought against the returning officer of Aylesbury, the 
commons again took it up, and committ^ the parties to Newgate 
The) moved the court of king’s bench for a habeas corpus , upon the 
return to which, the judges, except Holt, thought themselves not war- 
ranted ter set them at liberty against the commitment of the house 
(State Tnals, xiv 849 ) It was threatened to bnng this by wTit of error 
before the lords, and, m the disposition of that assembly, it seems pro- 
bable that tliey would have inflicted a severe wound on the privileges 
of the lower house, which must in all probability have turned out a sort 
of suicide upon their own But the commons interposed by resolving 
to commit to prison the counsel and agents concerned in prosecuting 
the habeas corpus, and by addressing the queen not to grant a wnt of 
error The queen properly answered, that as this matter, relatmg to 
the course of judiciaJ proceedings, was of the highest consequence, she 
thought It necessary to weigh very carefully what she should do The 
lords came to some important resolutions That neither house of par- 
liament hath any power by any vote or declaration to create 'to them- 
selves anv new pnvilege that is not warranted by the known laws and 
customs of parliament, That the house of commons, m committing to 
Ixewgate certain persons for prosecuting an action at law, upon pre- 
tence that their so doing was contrary to a declaration, a contempt of 
the junsdiction, and a breach of the pnviltges of that house, have 
assumed to ffiemselves alone a Iegisla4ve power, by pretendmg to 
attnbute the force of law to their declaration, have claumed a jurisdic- 
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tion not warranted by the constitution, and have assumed a new pnvi 
lege, to which they can show no title by the law and custom of 
parhament, and have thereby, as far as in them lies, subjected the 
nghts of Englishmen, and the freedom of their persons, to the arbitrary 
votes of the house of commons. That every Englishman, who is 
imprisoned by any authority whatsoever, has an undoubted right to a 
writ of habeas corpus, in order to obtain his liberty by the due course 
of law , That for the house of commons to punish any person foi 
assisting a prisoner to procure such a wnt is an attempt of dangerous 
consequence, and a breach of the statutes provided for the liberty of 
the subject , That a writ of error is not of grace but of right, and ought 
not to be denied to the subject when duly applied for, though at the 
request of either house of parliament 

hese vigorous resolutions produced a conference between the 
houses, which was managed with more temper than might have been 
expected from the tone taken on both sides But, neither of them 
receding in the slightest degree, the lords addressed the queen, 
requesting her to issue the writs of error demanded upon the refusal of 
the king’s bench to discharge the parties committed by the house of 
commons The queen answered the same day, that she should have 
granted the writs of error desired by them, but finding an absolute 
necessity of putting an immediate end to the session, she was sensible 
there could have been no further proceeding upon them The meaning 
of this could only be, that by a prorogation all commitments by order 
of the lower house of parliament are determined, so that the parties 
tould stand in no need of a habeas corpus But a great constitutional 
question was thus wholly eluded ' 

We may reckon the proceedings against Mr Alexander Murray, in 
1751, among the instances wherein the house of commons has been 
hurried by passion to an undue violence This gentleman had been 
active in a contested Westminster election, on an anti-ministerial and 
perhaps Jacobite interest In the course of an inquiry before the 
house, founded on a petition against the return, the high-baihff named 
Mr Murray as having insulted him m the execution of his duty The 
house resolved to hear Murray by counsel in his defence, and the high- 
baihff also by counsel m support of the charge, and ordered the former 
to give bail for his appearance from time to time These, especially 
the last, were innovations on the practice of parhament, and justly 
opposed by the more cool-headed men After heanng witnesses on 
both sides, it was resolved that Murray should be committed to New- 
gate, and should receive this sentence upon his knees This command 
<ie steadily refused to obey, and thus drew on himself a storm of wrath 
at such insolence and audacity But the times were no more, when the 
commons could inflict whippings and pillories on the refractory , and 
they were forced to content themselves with ordering that no person 
should be admitted to him in prison, which, on account of his ill health, 
they soon afterwards lelaxed The public voice is never favourable to 
such arbitrary exertions of mere power at the eMiiration of the ses- 
sion, Mr Mill ray, thus grown from an intriguing Jacobite into a con 
fcssor of popular liberty, was attended home by a sort of triumphal 
* Pnrl Hiit VI a=s.etpnu State Tnak, xu? ^95 et post 
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procession amidst the applause of the people In the next session he 
was again committed on the same charge , a proceeding extremely 
violent and arbitrary i 

It has been always deemed a most important and essential privilege 
of the houses of parliament, that they may punish in this summary 
manner by commitment all those who disobey their orders to attend as 
witnesses, or for any purpose of their constitutional duties No inquiry 
could go forward before the house at large or its committees, without 
this power to enfoice obedience , especially when the information is to 
be extracted from public officers against the secret wishes of the court 
It IS equally necessaiy (or rather more so, since evidence not being on 
oath m the lower house, there can be no punishment in the course of 
law), that the contumacy or prevarication of witnesses should incur a 
similar penalty No man would seek to take away this authority from 
parliament, unless he is either very ignorant of what has occurred m 
other times and in his own, or is a slave in the fetters of some 
general theory 

But far less can be advanced for seveial exertions of power on record 
in the journals, which under the name of privilege must be reckoned by 
impartial men irregularities and encroachments, capable only at some 
periods of a kind of apology from the unsettled state of the constitution 
The commons began, in the famous or infamous case of Floyd, to arro- 
gate a power of animadverting upon political offences, which was then 
wrested from them by the upper house But in the first parliament of 
Charles I they committed Montagu (afterwards the noted serni-popish 
bishop) to the serjeant, on account of a published book, containing doc- 
trines they did not approve (Joums. vu 9 July, 1729) For this was 
evidently the mam point, though he uas also charged with reviling two 
persons who had petitioned the house, which bore a distant resemblance 
to a contempt In the long parliament, even from its commencement, 
every boundary was swept away , it was sufficient to have displeased 
the majority by act or word , but no precedents can be derived from a 
cnsis of force struggling against force If we descend to the reign of 
William III , It will be easy to discover instances of commitments, 
laudable in their purpose, but of such doubtful legality and dangerous 
consequence that no regaid to the motive should induce us to justify 
the precedent Graham and Burton, the solicitors of the treasury in 
all'the worst state prosecutions under Charles and James, and Jenner, 
a baron of the exchequer, were committed to the Tower by the council 
immediately after the king’s proclamation, ivith an intention of pro- 
ceeding cnmmally against them Some months afterwards, the sus- 
pension of the habeas corpus, which had taken place by bill, having 
ceased, they moved the king’s bench to admit them to bail, but the 
house of commons took this up, and, after a report of a committee as 
to precedents, put them in custody of the serjeant-at-arms (Com 
Journs 25 Oct 1689) On complaints of abuses in victualling the 
nav)^ the commissioners of that department were sent for in the ser- 
jeanrs custody, and only released on bail ten days afterwards (ParL 
Hist vu 803 ) But, without minutely considering the questionable 

of Walpole’s Memoirs of the last Ten Yean 
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Instances of piiviltge that we nia> regret to find, 1 will select one 
wherein the house of commons appears to liave gone far be) ond either 
the reasonable or custom iry limits of privilege, and that with very little 
prete\t of public necessity In the reign of Gcoige I , a newspaper 
called Mist’s Journal was notoiious as the organ of the Jacobite faction 
A passage full of the most impudent longings for the Pretender’s restora- 
tion having been laid before the house, it was resolved, May 28 1721, 
“ That the said paper is a false, malicious, scandalous, infamous, and 
traitorous libel, tending to alienate the affections of his majesty’s sub- 
jects, and to e\ctte the people to sedition and rebellion, with an inten- 
tion to subvert the pieseiit happy establishment, and to introduce 
popeiy and arbitrary power” They went on after this resolution to 
commit the printer Mist to Newgate, and to address the king that the 
authors and publishers of the h&l might be prosecuted (Park Hist 
Dec 5 ) It IS to be observed that no violation of privilege cither was, 
or indeed could be alleged as the ground of this commitment , which 
seems to imply that tlic house conceived itself to be invested with 
a general powci, at least in all political misdemeanoms 

I have not observed any case more recent than this of Mist, wherein 
any one has been committed on a charge w Inch could not possibly be 
inteipreted as a contempt of the house, or a breach of its privilege 
It became however the practice, without previously addressing the 
king, to direct a prosecution by the attorney-general for offences of a 
public nature, which the commons had learned m the course of any 
inquiiy, or which had been formally laid before them (Lords’ Journs 
10 J in 1702 Pad Hist vi 21) This seems to have been introduced 
about the beginning of the reign of Anne, and is undoubtedly a far 
more constitutional course than that of arbitrary punishment by over- 
straining their privilege In some instances, libels have been publicly 
burned by the order of one or other house of parliament 

I have principally adveited to the powers everted by the lower house 
of parliament, in punishing those guilty of \ lolating their privileges 
It will of course be understood that the lords aie at least equal m 
authority In some respects indeed they have gone beyond I do not 
mean that they would be supposed at present to have cognisance of 
any offence whatever, upon which the commons could not animadvert 
Notwithstanding what they claimed in the case of Floyd, the subse- 
quent denial by the commons, and abandonment by themselves, of 
any onginal jurisdiction, must stand in the way of their assuming such 
authority over misdemeanours, moie extensively at least than the com- 
mons, as has been shown, have in some instances exercised it But, 
while the latter have, with very few exceptions, and none since the 
lestoration, contented themselves with commitment during the session, 
the lords have sometimes imposed fines, and, on some occasions m the 
reign of George II , have adjudged parties to impiisonment for a 
ceitam time In one instance, so late as that reign, they sentenced 
a man to the pillory, and this had been done several times before 
The judgments, however, of earlier ages give far less credit to the 
lunsdiction than they take from it Besides tlie ever memorable case 
of Floyd, one John Blount, about the same time (27 Nov 1621), w'as 
sentenced by the lords to imprisonment and hard labour in Bnde- 
well during life i^Hargrave’s Juridic Arguments, vol 1 p 1 &c ) 
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It may surprise those who have heard of the happy balance of the 
Eno-Iish constitution, of the responsibility of every man to the law, and 
of the security of the subject fiom all unlimited power, especially as to 
personal freedom, that this power of awarding punishment at discre- 
tion of the houses of parliament is generally reputed to be universal 
and uncontrollable This indeed was by no means received at the 
time when the most violent usurpations under the name of privilege 
were first made, the power was questioned by the royalist party who 
oecame its victims, and, among others, by the gallant Welshman, 
judge Jenkins, whom the long parliament had shut up in the Tower 
But it has been several times brought into discussion before the ordi- 
nary tnbunals , and the result has been, that if the power of parlia- 
ment IS not unlimited in nght, there is at least no remedy provided 
against its excesses 

The house of lords in 1677 committed to the Tower four peers, 
among whom was the earl of Shaftesbury, foi a high contempt , that is, 
for calhng in question, during a debate, the legal continuance of par- 
liament after a prorogation of more than twelve months Shaftesbury 
moved the court of king^s bench to release him upon a wnt of habeas 
corpus But the judges were unanimously of opinion, that they had no 
junsdiction to inquire into a commitment by the lords of one of their 
body, or to discharge the party during the session, even though there 
might be, as appears to have been the case, such technical informality 
on the face of the commitment, as would be sufficient in an ordinary 
case to set it aside (State Trids, vi 1369 i Mod Reports, 159 ) 

Lord Shaftesbury was at this time in vehement opposition to the 
court. Without insinuating that this had any effect upon the judges, it 
is certain that a few years afterwards they were less inclined to magnify 
the pnvileges of parliament Some who had been committed, very 
wantonly and oppressively, by the commons in 1680, under the name of 
abhorrers, brought actions for false impnsonmcnt against Topham, the 
serjeant-at-arms In one of these he put in what is called a plea to 
the junsdiction, denying the competence of the court of kin^s bench, 
inasmuch as the alleged trespass had been done by order of the 
longhts, citizens, and burgesses of parliament But the judges over- 
ruled this plea, and ordered him to plead in bai to the action We do 
not find that Topham complied with this, at least judgments appear to 
have passed against him in these actions ' The commons, after the 
resolution, entered on the subject, and summoned two of the late 
judges, Pemberton and Jones, to their bar Pemberton answered that 
he remembered little of the case, but if the defendant should plead 
that he did arrest the plaintiff by order of the house, and should plead 
that m the junsdiction of the king^s bench, he thought, with submis- 
sion, he could satisfy the house that such a plea ought to be overruled, 
and that he took the law to be so veiy clearly The house pressed for 
Ills reasons, which he rather declined to give But on a subsequent 
day he fully admitted that the older of the house was sufficient to take 
any one into custody, but that it ought to be pleaded m bar, and not to 
the junsdiction, which iioiild be of no detnment to the party, nor affect 
Ins substantial defence It did not appear however that he had given 

^ State Trials, icii 832 T Jenes, Reports, 20S 
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»ny intimation from the bench of so favourable a leaning towards the 
rights of parliament , and his present language might not uncharitably 
be ascribed to the change of times The house resolved that the 
orders and proceedings of this house being pleaded to the jurisdiction 
of the court of km^s bench, ought not to be oieiiuled, that the 
judges had been guilty of a breach of privilege, and should be taken 
into custody (Journs, lo 12 19 July, 1689) 

I have already mentioned that, m the course of the controversy be- 
tween the two houses on the case of Ashby and White, the commons 
had sent some persons to Newgate for suing the returning officer of 
Aylesbury m deh. iicc of their resolutions , and that, on then applica- 
tion to the king’s bench to be discharged on their habeas corpus, the 
majority of the judges had refused it Three judges, Powis, Gould, 
and Powell, held that the courts of Westminstei Hall could have no 
power to judge of the commitments of the houses of parliament , that 
they had no means of knowing what were the privileges of the com- 
mons, and consequently could not know their boundaries , that the law 
and custom of parliament stood on its own basis, and was not to be 
decided by the general rules of law , that no one had ever been dis- 
charged for such a commitment, which was an argument that it could 
not be done Holt, the chief-justice, on the other hand maintained 
that no privilege of parliament could destroy a man’s nght, such as 
that of bunging an action for a civil injury, that neither house of 
parliament could separately dispose of the liberty and property of the 
jieople, which could only be done by the whole legislature , that the 
judges were bound to take notice of the customs of parliament, be- 
cause they are pait of the law of the land, and might as well be learned 
as any other part of the law “ It is the law,” he said, “ that gives the 
queen her prerogative , it is the law gives jurisdiction to the house of 
lords, as it is the law limits the jurisdiction of the house of commons ’’ 
TTie eight other judges having been consulted, though not judicially, 
are stated to have gone along with the majority of the court, in holding 
that a commitment by either house of parliament was not cogmsable 
at law But from some of the resolutions of the lords on this occasion 
which I have quoted above, it may seem probable that, if a writ of 
error had been ever heard before them, they would have leaned to the 
doctrine of chief justice Holt, unless indeed withheld by the reflection 
that a similar punciple might easily be extended to themselves 
(State Trials, xiv 849 ) 

It does not appear that any commitment for breach of privilege was 
disputed until the year 1751 , when Mr Alexander Murray, of whom 
mention has been made, caused himself to be brought before the court 
of king’s bench on a liabeas corpus But the judges were unanimous 
in refusing to discharge him “ The house of commons,” said Mr 
justice Wright, “ is a high court, and it is agreed on all hands that 
they have power to judge of their own privileges , it need not appear 
to us what the contempt is for , if it did appear, we could not judge 
thereof” — “This court,” said Mr justice Denison, “has no jurisdiction 
m the present case We granted the habeas corpus, not knowing 
what the commitment was , but now it appears to be for a contempt of 
the privileges of the house of commons What the pnvileges of either 
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house are we do not know , nor need they tell us what the contempt 
was, because we cannot judge of it , for I must call this court infenor 
to the commons with respect to judging of their privileges, and con- 
tempts against them ” Mr justice Foster agreed \vith the tivo others, 
that the house could commit for a contempt, which, he said, Holt had 
never denied in such a case as this before them. (State Trials, vni 30 ) 
It would be unnecessary to produce later cases which have occurred 
since the reign of George II , and elicited still stronger expressions 
from the judges of their incapacity to take cogmsance of what may be 
done by the houses of parliament 

Notwithstanding such imposing authorities, there have not been 
wanting some who have thought that the doctnne of uncontrollable 
privilege is both eminently dangerous in a free country, and repugnant 
to the analogy of our constitution The manly language of lord Holt 
has seemed to rest on better pnnciples of public utility, and even 
perhaps of positive law^ It is not however to be inferred that the 
nght of either house of parliament to commit persons, even not of 
their own bod) , to prison, for contempts or breaches of pnvilege, ought 
to be called in question In some cases this authority is as beneficial, 
and even indispensable, as it is ancient and established Nor do I by 
any means pretend that if the warrant of commitment merely recites 
the party to have been guilty of a contempt or breach of pnvilege, 
the truth of such "allegation could be examined upon a return to a wnt 
of habeas corpus, any more than in an ordinary case of felony What- 
ever mjustices may thus be done cannot have redress by any legal 
means , because the house of commons (or the lords, as it may be) are 
the fit judges of the fact, and must be presumed to have determined it 
according to nght But it is a more doubtful question whether, if they 
should pronounce an offence to be a breach of pnvilege, as in the case 
of the Aylesbury men, which a court of justice should perceive to be 
clearly none, or if they should commit a man on a charge of mis- 
demeanour, and for no breach of pnvilege at all, as m the case of Mist 
the pnnter, such excesses of junsdiction might not legally be restrained 
by the judges If the resolutions of the lords m the business of Ashby 
and Wkite are constitutional and true, neither house of parliament can 
create to itself any new pnvilege , a proposition surely so consonant to 
the rules of Enghsh law, which require prescnption or statute as the 
basis of every nght, that few will dispute it , and it must be still less 
lawful to exercise a junsdiction over imsdemeanours, by committing a 
part)' who would regularly be only held to bail on such a charge. Of 
this I am very certain, that if Mist, in the year 1721, had applied for 
his discharge on a habeas corpus, it would have been far more difficult 


This IS very elaborately and dispassioua el> argued by Hr Hargrave m his Juridical Ar- 
^ments, above ated alsovol ii. p 183 ‘ I understand it, ’ he says “ to be clearly part of 

toe Uvv ;md ci^tom of parliament that each bouse of parliament may inquire into and imprison 
for breachM of pnvilege ' But this he thinks to be limited bylaw, and after allowing it clearly 
m cases of obstruction, arrest, assault S.c , on members, admits also that “the ludicauve 
pooler wnbng, speaking, or publishing of gross redeebons upon the whole parhament or 
upon mtoer hoi^, though perhaps onginalfy quesUonable, seems now of too long a standing 
iua of too much frequenev m pracuce to be well counteracted " But after mentiomng the 

case, Mr H observes “lam myself far from being con- 
t^iMtmcnt for contempts by a house of parhament, or by the highest court of 
“n nd^'i^'‘" pavilcged from all exa 
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to have opposed it on the score of precedent or of constitutional nght, 
tlian it was foi the attorney-general of Cliarles I , nearly one hundred 
yeais before, to resist the famous arguments of Sclden and Littleton, in 
the case of the Buckingliamshire gentlemen committed by the council 
If a few scattered acts of power can make such precedents as a court 
of justice must take as its mlc, I am sure the decision, neither in this 
case nor in that of ship-money, was so unconstitutional as we usually 
suppose It was by dwelling on all authonties in favour of liberty, and 
by setting aside those which made against it, that our ancestors over- 
threw the claims of unbounded prerogative Nor is this parallel less 
stnking when we look at the tone of imohcit obedience, respect, and 
confidence with which the judges of the eighteenth century have 
spoken of the houses of p irhanicnt, as if their sphere were too low for 
the cognisance of such a transcendent authonty ' The same language 
almost to the words, was heard from the lips of the Hydes and 
Berkeleys m the preceding age, in reference to the king and to the 
privy council But as, when the spirit of the government was almost 
wholly monarchic il, so since it has turned chielly to an aristocracy, the 
courts of justice have been swayed tow'ards the predominant influence, 
not, in general, by any undue motives, but bee luse it is natural for them 
to support pow'er, to shun offence, and to shelter themselves behind pre- 
cedent They have also sometimes h rd in view the analogy of parlia- 
mentary commitments to their own power of attachment for contempt, 
which they hold to be equ illy uncontroll iblc , a doctrine by no means 
so dangerous to the subject’s libeit), but liable also to no trifling 
objections = 

The consequences of this utter iriesponsibility in each of the two 
houses will appear still more serious, when we advert to the unlimited 
power of punishment which it draws with it. The commons indeed 
do not pretend to imprison beyond the session , but the lords have 
imposed fines and definite imprisonment , and attempts to resist these 
have been unsuccessful (Haigiave, ubi supra) If the mattei is to 
rest upon precedent, or upon what oven ides precedent itself, the 
absolute failure of jurisdiction m the ordinary couits, theie seems 
nothing (decency and discietion excepted) to prevent their repeating 
the sentences of James I ’s reign, whipping, branding, hard labour for 
life Nay, they might oider the usher of the black rod to take a man 
from their bar, and hang him up m the lobby Such things would not 

1 justice Could m Crosby’t* cabc as reported bj \\ i!>.on, obscr\cs It ts true tins court 
did, in the instance alluded to b> tlic council at the bar ‘ vcs*s caic, a "WUson 151 ), deter 
nunc upon the privilege of parliament m the case of a libel hut then that pnsilege \s ^5 pro- 
mulfTcd and known it existed in records and law books, and ^‘as allowed by parliament itself 
But rvift /« case ive tjcru knew that v.e ‘“Vtrr tntstaKen , foy Jtause ^ Lomttwtts kaje 

mice detet mined that ptiJilCj^e does not eoct ndto matters of Ithel'^ It ippenrb, therefore, 
Mr justice Gould thought a dccHraiioii of the house of cominors was better authonty 
than 1 decision of the court of common plcii as to a privilege wluch, as he says, exiitcd in 
records and law hooks 

^ “ I am far from subscribing to all the latitude of the doctrine of attachments for contempts 
of tlie king’s courts of ^\ estminster especially che king s bench, os ic is somctiraes stated, and 
it has been sometimes practised ” Hargrave, 11 213 

“The pnnciple upon which attachments issue for libels on courts is of a more enlarged and 
imporniU nature it is to keep a b^aze 0/ glory around i^un , and to deter people from attempt* 
mg to render them contemptible m the eyes of the people ” Wilmot's Opinions and Judgments 
p 270 Yet the king, who seems as much entitled to this blaze of glor> as his judges is diiven 
to the verdrt of a jury before the most libellous iwsuU on hjm can be punished 
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be done, and, being done, would not be endured , but it is much that 
any sworn ministers of the law should, even by mdefimte language, 
have countenanced the legal possibility of tyrannous power m England. 
The temper of government itself, in modern times, has generally been 
mild , and this is probably the best ground of confidence in the dis- 
cretion of parliament, but popular, that is, numerous bodies are 
always prone to excess, both from the reciprocal influences of their 
passions, and the consciousness of irresponsibility, for which reasons 
a democracy, that is, the absolute government of the majority, is in 
general the most tyrannical of any Public opinion, it is true, in this 
country, imposes a considerable restraint , yet this check is somewhat 
less powerful m that branch of the legislature which has gone the 
farthest in chastising breaches of privilege I would not be understood 
however to point at any more recent discussions on this subject , were 
It not, indeed, beyond the limits prescribed to me, it might be shown 
that the house of commons, in asserting its jurisdiction, has leceded 
from much of the arbitrary power which it once arrogated, and which 
some have been disposed to bestow upon it 

IV It IS commonly and justly said, that civil liberty is not only con- 
sistent with, but m Its teims implies, the restrictive limitations ol 
natuial liberty, which are imposed by law But as these are not the 
less real limitations of liberty, it can hardly be maintained that the 
subject’s condition is not impaired by very numerous restraints upon 
his will, even without refeience to their expediency The price may 
be well paid , but it is still a price that it costs some sacnfice to pay 
Our statutes have been growing in bulk and multiplicity with the 
regular session of parliament, and with the new system of govern- 
ment , all abounding with prohibitions and penalties, which every man 
IS presumed to know, but which no man, the judges themselves 
included, can really know with much exactness We literally walk 
amidst the snaies and pitfalls of the law The very doctrine of the 
more rigid casuist, that men aie bound in conscience to observe all 
the laws of their countiy, has become impiacticable thiough their 
complexity and inconvenience , and most of us are content to shift off 
their penalties in the mala pt ohibzia with as little scruple as some feel 
m risking those of graver offences But what more peculiarly belongs 
to the present subject is the systematic encroachment upon ancient 
constitutional pnnciples, which has for a long time been made thiough 
new enactments proceeding from the crown, chiefly in respect to the 
revenue ^ These may be tiaced indeed m the statute-book, at least as 


’ effect of continual new statutes jstvell poinl^ outut a speech ascribed to sir Wiiliam 
Wyndham, in 1734 --•* Ihe learned gentleman spokefhe says) of the prerogative of t^e croivn, 
and asked us if it had lately been extended beyond the bounds prescribed to it by law Sir, I 
will not say that there ha\c been lately any attempts to extend it beyond the bounds pre 
xenbed by law, but I mil say that these bounds have been of Jate so vastly enlarged 
that there seems to be no great occasion for any such attempt What are the many 
I^ml laws made inthin these forty years, but so many extensions of the prerogative of 
the crown and as niany diminutions of the liberty of the subject” And whatever the nects- 
“'■““Sbtus into the enacting of such laws, it was a fatal necessity it has greatly 

wi-irrhi particuIaF care ought to be taken not to throw xmy more 

•weight into that scale ” Pari Hist ix a6a 


weight into that scale ” Pari Hist ix 463 

statiiies vvhich have strengthened the hands of the exccuuvc power, w* 
ahould menuon die not act, , Geo I stat a c s . whereby aU persons tumultuouSy assera 
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high as the restoration, and really, began in the arbitrary times of revo* 
lution which preceded iL They have, ho\ye\ er, been gradually extended 
along with the public burthens, and as the seventy of these has 
prompted fresh artifices of evasion It would be cunous, but not 
within the scope of this work, to analyze our immense fiscal law, and 
to trace the history of lU innovations These consist partlj m taking 
away the cognisance of offences against the revenue from juries, whose 
partiality m such cases there was in truth much reason to apprehend, 
and vesting it either in commissioneis of the revenue itself or m 
magistrates , partly m anomalous and somewhat arbitrarj' powers with 
regard to the collection , partly m deviations from the established 
rules of pleading and evidence, by throw mg on the accused party in 
fiscal causes the burthen of proving his innocence, or by superseding 
the necessity of rigorous proof as to matters wherein it is ordinarily 
required , and partly in shielding the officers of the crown, as far as 
possible, from their responsibility for illegal actions, b> permitting 
special circumstances of justification to be given m evidence without 
being pleaded, or by throwang impediments of various kinds m the 
way of the prosecutor, or by subjecting him to unusual costs in the 
event of defeat 

These restraints upon personal liberty, and what is worse, these 
endeavours, as they seem, to prevent the fair administration of justice 
between the crown and the subject, have m general, more especially m 
modern times, excited little regard as they have passed through the 
houses of parliament A sad necessity has over-ruled the maxims of 
ancient law , nor is it my business to censure our fiscal code, but to 
point out that it is to be counted as a set-off against the advantages of 
the revolution, and has m fact diminished the freedom and justice 
which we claim for our polity And tliat its provisions have sometimes 
gone so far as to give alarm to not very susceptible minds may be 
shown from a remarkable debate m the year 1737 A bill having been 
brought in by the ministers to prevent smuggling, which contained 
some unusual clauses, it was strongly opposed, among other peers, by 
lord chancellor Talbot himself, of course, m the cabinet, and by lord 
Hardwick, then chief-justice, a regularly bred crown-lawer, and m his 
whole life disposed to hold very high the authority of government 
They objected to a clause subjecting any three persons travelling with 
arms, to the penalty of transportation, on proof by two witnesses, that 
their intention was to assist in the clandestine landing, or carrying 
away prohibited or unaccustomed goods “ We have in our laws,” said 
one of the opposing lords, “no such thing as aenme by implication, nor 
can a malicious intention ever be proved by witnesses Facts only are 
admitted to be pioved, and from those facts the judge and jury are to 
determine with what intention they were committed , but no judge or 
jury can ever, by our laws, suppose, much less determine, that an 
action, m itself innocent or indifferent, was attended with a cnminal 


bled to the disturbance of the public peace, and not dispersing within one hour after proclama- 
tion made by a single magistrate, are made guilty of a capital felony I am by no means 
controverting the expediency of this law but, especnlly when combmed with the prompt aid 
of a mihtary force, it is surely a compensation for iiiiich that may seem to have been thrown 
mto the pvDular scale 
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aiid malicious intention. Another security for our liberties is, that no 
subject can be impnsoned unless some felonious and high crime be 
sworn agamst him This, with respect to private men, is the very 
foundation stone of all our hberties, and if we remove it, if \\e but 
knock off a comer, we may probably overturn the whole fabnc. A 
third guard for our liberties is that right which every subject has, not 
only to provide himself ivith arms proper for his defence, but to 
accustom himself to the use of those arms, ana to travel vnth them 
whenever he has a mind ” But the clause in quesUon, it was con- 
tended, was repugnant to all the maxims of free government No 
presumption of a crime could be drawn from the mere weanng of arms, 
an act not only mnocent, but highly commendable , and therefore the 
admitting of witnesses to prove “^hat any of these men were armed, m 
order to assist m smuggling, would be the admitting of witnesses to prove 
an intention, which was inconsistent with the whole tenor of our laws * 
They objected to another provision, subjecting a party against whom 
information should be given that he intended to assist in smugghng, to 
impnsonment without bail, though the offence itself were in its nature 
bailable , to another, which made informations for assault upon officers 
of the revenue tnable m any county of England , and to a yet more 
startling protection thrown round the same favoured class, that the 
magistrates should be bound to admit them to bail on charges of kill- 
mg or wounding any one in the execution of their duty The bill itself 
was earned by no great majonty , and the provisions subsist at this 
day, or perhaps have received a further extension. 

It iviU thus appear to every man who takes a comprehensive view of 
our constitutional history, that the executive government, though shorn 
of Its lustre, has not lost so much of its real efficacy by the conse- 
quences of the revolution as is often supposed , at least, that with a 
regular army to put down insurrection, and an influence sufficient to 
obtain fresh statutes of restriction, if such should ever be deemed 
necessary, it is not exposed, in the ordinary course of affairs, to any 
serious hazard But we must here distinguish the executive gov em- 
inent, using that word in its largest sense, from the crown itself, or the 
personal authority of the sovereign This is a matter of rather delicate 
inquiry, but too material to be passed by 

The real power of the pnnee, in the most despotic monarchy, must 
have Its limits from nature, and bear some proportion to his courage, 
his activity, and his intellect The tyrants of the East become puppets 
or slaves of their vizirs , or it turns to a game of cunning, wherein the 
winner is he who shall succeed in tying the bow-stnng round the other’s 
neck. After some ages of feeble monarchs, the titular royalty is found 
wholly separated from the power of command, and glides on to pos- 
terity m its languid channel, till some usurper or conqueror stops up 
the stream for ever In the civilized kingdoms of Europe, those very 
institutions which secure the permanence of rojal families, and afford 
them a guarantee against manifest subjection to a minister, take 
ger^rally out of the hands of the sovereign the practical government 
of his people Unless his capacities are above the level of ordmary 


>g Geo 11 C.3S sect, lo 13 Pari Htst l 
D ly tbe eaptcssions axe not quite correct, lor t! 


i23g I quote this as I find it . but proba^ 
rcosomng u not so 
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kings, he must repose on the wisdom and diligence of the statesmen he 
employs, with the sacrifice, perhaps, of his own prepossessions in policy, 
and against the bent of his personal affections The power of a king 
of England is not to be compared with an ideal absoluteness, but with 
that which could be enjoyed in the actual state of society, by the same 
nelson in a less bounded monarchy 

The descendants of William the Conqueror on the English throne, 
down to the end of the seventeenth century, have been a good deal 
above the average m those qualities which enable, or at least induce, 
kings to takeon themselves a laige share of the public administration, 
as will appear by comparing their line with that of the house of Capet, 
or perhaps most others during an equal peiiod Without going farther 
back, we know that Henry VII , Henry VIII , Elizabeth, the four kings 
of the house of Stuart, though not always with as much ability as dili- 
gence, were the mastei-movers of their own policy, not very susceptible 
of advice, and always sufficiently acquainted with the details of govern- 
ment to act ivithout it This was eminently the case also with William 
HI , who was truly his own minister, and much bettei fitted for that 
office than those who served him The king, according to our consti- 
tution, IS supposed to be present in council, and \/as in fact usually, or 
very frequently, present, so long as the council remained as a delibe- 
rative body for matters of domestic and foreign policy But, when a 
junto or cabinet came to supersede that ancient and responsible body, 
the king himself ceased to pieside, and received their advice separately, 
according to their respective functions of treasurer, secretary, or chan- 
cellor, or that of the whole cabinet through one of its leadmg members 
This change however was gradual, for cabinet councils were some- 
times held m the presence of William and Anne, to which other 
counsellors, although not strictly of that select number, were occa- 
sionally summoned 

But on the accession of the house of Hanover, this personal superin- 
tendence of the sovereign necessarily came to an end The fact is hardly 
credible, that, George I being incapable of speaking English, as sir 
Robert Walpole was of conversing in French, the monarch and his 
iiinister held discourse with each other in Latin * It is impossible 
Jhat, with so defective a means of communication, (for Walpole cannot 
oe supposed to have spoken readily a language very little familiar in 
this country,) Geoige could have obtained much insight into his 
domestic affairs, or been much acquainted with the characters of his 
subjects We know, in truth, that he nearly abandoned the considera- 
tion of both, and trusted his ministers with the entire management of 
this kingdom, content to employ its great name for the promotion of 
his electoral interests This continued in a less degree to be the case 
with his son, who, though better acquainted with the language and cir- 
cumstances of Great Bntain, and more jealous of his prerogative, was 
conscious of his incapacity to determine on matters of domestic 
government, and reserved ffimost his whole attention for the pohtics 
of Germany 

1 Cox’s Walpole, i 296 H Walpole s Works, iv 476 The former, however seems to rest 
on H Walpole’s verbal commumcatioii whose want of accuracy, or veracity, or both, is so 
palMble that no great stress can be laid on his testimony I believe, however, that the fact 
of George I and ms minister conversing m Latm may be proved on other authority 
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The broad disnnctions of party contributed to weaken, the reai 
supremacy of the sovereign It had been usual before the revolution^ 
and in the two succeeding reigns, to select ministeis individually at 
discretion , and, though some might hold themselves at liberty to 
decline office, it was by no means deemed a point of honour and 
fidehty to do so Hence men m the possession of high posts had no 
stiong bond of union, and frequently took opposite sides on public 
measures of no light moment The queen paiticularly was always loth 
to discard a servant on account of Ins vote in parliament , a conduct 
generous perhaps, but feeble, inconvenient, when carried to such 
excess, in our constitution, and m effect holding out a reward to ingrati- 
tude and tieachery But the whigs having come exclusively into office 
under the line of Hanover (which, as I have elsewhere observed, was 
inevitable), formed a sort of phalanx, which the crown was not alwa> s 
able to break, and which never could have been broken, but for that 
internal force of repulsion by which personal cupidity and ambition are 
L\ er tending to separate the elements of factions It became the point 
of honour among public men to fight uniformly under the same banner, 
though not perhaps for the same cause , if indeed there was any cause 
really fought for, but the advancement of a paity In this preference 
of certain denominations, or of certain leaders, to the real pnnciples 
which ought to be the basis of political consistency, there was an evi- 
dent deviation from the true standard of public virtue , but the igno- 
miny attached to the derehction of friends for the sake of emolument, 
though It was every day incurred, must have tended gi idually to purify 
the general character of parliament Meanwhile the crown lost all that 
party attachments gained , a truth indisputable on reflection, though 
while the crown and the party m power act in the same direction, the 
lelative efficiency of the two forces is not immediately estimated It 
ivas seen, however, very manifestly in the year 1746 , when, after long 
bickenng between the Pelhams and lord Granville, the king's favourite 
nunister, the former, in conjunction uith a majority of the cabinet, 
threw up their offices, and compelled the king, after an abortive effort 
at a new administration, to sacrifice his favourite, and replace those in 
power whom he could not exclude from it The same took place m a 
later penod of his reign, when after many stiuggles he submitted to the 
ascendancy of Mi Pitt 1 


I H Walpole s lUeinoini of the hst Ten Vear^ Lord Waldegrave’s hlemoirs In this well 
written little book, which haiing been published m the modem fashion, at a price dispropor 
tioned to its length, has not been sufliciently known, the chiricter of George II in reference 
to his constitutional position is thus delicately drawn “He has more knowledge of foreign 
alTairsthan most of his ministers, and has good general notions of the constitution, strcngui, 
^4 JJitcrest of this country, out, being past thirty wljcn the Hanover succession took place, 
and having since experienced the violence of party, the irjusuce of popular clamour, the cor- 
rapnon of parliaments, and the selfish motives of pretended patriots, it is not surprising that 
he should have contracted some prejudices in favour of those governments where the royal 
authonty IS under less restramt Yer prudence has so far prei-iiled over these prejudices, that 
Uicj have never influenced his conduct. On the contrary, many 'aw s have been enacted m 
favoim of pubhc liberty and in the course of a long reign there has not I ecn a single attempt 
to extend the prerogative of the crown beyond its proper limits He lias as much personal 
though Ills political courage seems somewhat problematical however, it 
cV,.,,, .11,^ is always been as firm and undaunted m the ^oset as he 

in iVite 111, ^1 Oudemude and Detuiigcn, he might not have proved quite so good a king 
in t^ hiu ted mon^chy ” P s Ihis was^tten m 1757 

^ mcau w ho adhered .. the pnnciples expressed hv that name, thought 
ui constitutional prrrogauv e of the Crovii impaired by a conspiracy of its aervaalst fhi 
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It seems difficult for any king of England, however conscientiously 
observant of the lawful nghts of his subjects, and of the limitations they 
impose on his prerogative, to rest alwaj s very content with this practi- 
cal condition of the monarchy The choice of his counsellors, the con- 
duct of government, are intrusted, he will be told, b> the constitution 
to his sole pleasure Yet both as to the one and the other he finds a 
perpetual disposition to restrain his evercise of power , and, though it 
IS easy to demonstrate that the public good is far better promoted by 
the virtual control of parliament and the nation over the whole execu- 
tive government than by adhering to the letter of the constitution, it is 
not to be expected that the argument will be conclusive to a royal 
understanding Hence, he may be tempted to play rather a petty 
game, and endeavour to regain, by intrigue and insincenty, that power 
of acting by his own will, which he thinks unfairly wrested from him. 
A king of England, in the calculations of politics, is httle more than 
one among the public men of the day , taller indeed, hke Saul or 
Agamemnon, by the head and shoulders, and therefore with no slight 
advantages in the scramble , but not a match for the many, unless he 
can bnng some de\tent> to second Ins strength, and make the best of 
the self-interest and animosities of those with whom he has to deal 
And of this there will generally be so much, that in the long run he 
wall be found to succeed in the greater part of his desires Thus 
George I and George II , in whom the personal authonty seems to 
have been at the lowest point it has ever reached, drew their ministers, 
not always wilhngly, into that course of continental politics which was 
supposed to serve the purposes of Hanover far better than of England 
It is well known that the Walpoles and the Pelhams condemned in 
private tins excessive predilection of their masters for their native 
country which alone could endanger their English throne ’ Yet after 


notions are expressed m some Letters on the Eogbsh Nation, published about 17^6, under the 
name of Battista Angeloni by Dr Shebbearc, once a Jacobite, and sttU so bitter an enemy of 
VVilliam III and George I Uiat he stood in the pillory, not long aftenvards, for a libel on 
those princes (among other things) on which Hc-ace AVidpoIe jusUy animadverts, as a stretch 
of the law by lord Mansfield destructive of ad lustoncal truth hlemoirs of the last Ten Years, 
11 328 Shebbeare, however, was aftenvards pensioned, a'ong with Johnson by lord Bute, 
and at the time when these letters were written may possibly have been in the Leicester house 
mterest. Certain it is that the self interested cabal who belonged to that little court endea 
voured too successful!} to persuade its chief and her son that the crown was reduced to a state 
of vassalage, from which it ought to be emanapatnl , and the government of the duLe of 
Newcastle, as strong in party connexion as it was contempuble in abibty and reputauon, 
afforded them no bad argument The consequences arc well hnowm, but do not enter into the 
plan of this vf rk 

1 Many pn. ,fs of this occur m the correspondence published by Mr Coxe. Thus Horace 
Walpole writing to his brother sir Robert, in 1739 says ‘ Kang Wilham had no other object 
but the hberties and balance of Europe , but, good God ! what is the case now ? I will tell 
you m confidence httle low, partial electoral notions are able to stop or confound the best 
conducted project for the pubhc ” Mem. of sir R, Walpole, ui 533 The Walpoles had, 
some years before, disapproved the pohey of lord Toivnshend on account of his favouring the 
king’s Hanoverian prejudices Id I 334 And in the precedingreign both these whig leaders 
were extremely disgusted with the Germanism and contmual absence of George I , Id 11 116 
197 though first'iownshend,and afietwards Walpole, according to the necessity, orsupposed 
necessity, which controls statesmen (that is, the fear of losing their places,) became m appear- 
ance the passive mstruments of ro> at pleasure 
It Is nowhoweverknoun ihatGeorge II had been induced by Walpole to come into a scheme 
by which Hanover after his decease, was to be separated from England. It stands on the 
ludisDutable authonty of speaker Onslow ‘ A httle while before sir Robert Walpole s fall, 
lana ^ a popular act fo save himself for he went very unwUhngly out of his offices and power,) 
he look me one day aside, and said, ‘ What wiU you say, speaker, if this hand of mme 
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the two latter brothers had inveighed against lord Grenville, and dnven 
him out of power for seconding the king's pertinacity in continumg the 
war of 1743, they went on themselves in the same track for at least two 
years, to the imminent hazard of losing for ever the Low Countries and 
Holland, if the French government, so indiscnminately charged ivitli 
ambition, had not displayed extraordinary moderation at the treaty of 
Aix la Chapelle The twelve years that ensued gave more abundant 
proofs of the submissiveness with ivhich the schemes of George II for 
the good of Hanover were received by his ministers, though not by bis 
people , but the most striking instance of all is the abandonment by 
Mr Pitt himself of all his former professions m pouring troops into 
Germany I do not inquire whether a sense of national honour might 
not render some ol these measures justifiable, though none of them 
were advantageous? but it is certain that the stiong bent of the king’s 
paitiahty foiced them on against the repugnance of most statesmen, as 
well as of the great majority m parhament and out of it 

Comparatively however with the state of prerogative before the 
revolution, we can hardly dispute that there has been a systematic 
diminution of the reigning pnnce’s control, which, though it may be 
compensated 01 concealed in ordinary times by the general influence of 
the executive administration, is of material importance in a constitu- 
tional light Independently of other consequences which might be 
pointed out as probable or contingent, it affords a real secunty against 
endeavours by the ciown to subvert or essentially impair the other 
parts of our goveinnient For, though a king may believe himself and 
his posterity to be interested in obtaining arbitiary power, it is far less 
likely that a minister should desire to do so — I mean arbitrary, not m 
relation to temporary or partial abridgements of the subject’s hberty, 
but to such points as Charles I and James II attempted to execute. 
What indeed might be effected by a king, at once able, active, popular, 
and ambitious, should such ever unfortunately appear in this country. 
It is not easy to predict , certainly hi^ reign would be dangerous, on 
one side or other, to the present balance of the constitution But 
against this contingent evil, or the far more probable encroachments 
of ministers, which, though not going the full length of despotic power, 
might slowly undermine and contract the nghts of the people, no posi- 
tive statutes can be devised so effectual as the vigilance of the people 
themselves and their increased means of knowing and estimating the 
measures of their government 


bnng a message from the king to the houscof commons, declaring his consent to having any of 
his after his death, to be made, by act of parliament, incapable of inheriting and enjoy- 

the croNvn, Tnd possessing the electoral donimionB at the simc time?' i\fy ansuer \vaS| 
Sir, It wiU be as a message from hea\cn ’ He replied, * It will be done * But it was not done, 
and I have good rcison to btlicve itnould have been opposed, and rejected at that time, 
because it came from him, and by the means of those who liad alwa^ s been most clamorous for 
xt and thus perhaps the opportunity was lost when wdl it come again? It u as said that the 
pnnee at wat juncture would have consented to it, if lie could have had thu credit and popu 
lamy of measure, and that some of lus fnends were to have moved it in parliament, but 
that the design at v-t James s prevented it Notwithstandingall this, I have had some thoughts 
that neither court cvcrreally^mtendud the thing itself but that it came on and went off, by a 
jealousy of each otlier m it, and thit both were equally pleased that it did so, from an coual 
lonane^ natural) for their own. native country” Notes on Burnet iv 400 Oxf edit. 
authcatuSy^ ^ before, but not in such a manner as to preclude n doubt of iU 
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'Ihi. publtcnlion of ruiiular ijcv/stjapt-ri, partlv (koi^ntd for tin. corn- 
numicatiou ol uittllij^tncc, pari!, Iw the tli^cuhsiou of politie il topics, 
may bo referred to the Utlur p.Ui of the rtigu of Anne, when thtj 
obt lined grt it circul ilion, niid becuin. the .iccrediicd org in^ of dilTcrtiU 
fictions I ho lory inmibiLra 'leic iniiu)(.d it the \iv.ictiy of the presj, 
both m periodic il "ind other wntin ;■>, wliicli led to i st imp dut\, in- 
tended cliiell) to diiiiinisli their nimdiei, nul iv i> tie irlj i>roducing 
more periiicioiib restrictions, such isreiievmg the licensing let, or com- 
pelling authors to leknowledge their niiiieo* 1 he .C hoae.er did not 
tike* place, and the goiernmeiit more honojinbl) coped .vith their 
idverjiries in the simenirfite, nor, with Sv ift ind IJohiigbtoke on 
their bide, could they require, escept indeed through the b idncjj of 
their ciuse, iny iid from the irm ol po er^ 

In a single holir, these* t«o gre u m islers of ! ingntge were clnngcd 
from ideocaleb of tliecroiwi to tribunes of the people, botii more dio- 
tinguished as writers in this dtered scene of their fortunes, and Cer- 
tainly among the first pohtie d comint itits with the we ijions ol the 
piess whom the world has e'ler f no.in liohngbrol es inihience was of 
course greater in Liigland, ind, nth all the signal faults of his public 
elnraeter, with ill the factiousness which diet ited most of his writings, 
and the indefinite declam I'lon or shallow reasoning which the, frcciuently 
display, the) ln\o merits not dw ivs sumciently acknowledged He 
seems first to have made the tones reject tlieirolu tenets of eealted pre- 
rogative and hereditary nglit, ind seorn the higli ehurch theories vhich 
they had maintained under Wilh iiii nul Aniit His DisSertUion on 
Parties, and Letters on the History of Engl ind, are m fact written on 
whig principles (if I know what is me uit by tli it name) m their general 
tendeney, howeiera poliliciiii, who had alw lys some partieul ir end m 
lies , m ly have f illeii into seienl inconsistencies '1 he s uiie eharacter 
IS duo to the Craftsman, nul to most of the tem[)oriry pamphlets 
directed against sir Robert Walpole 'Iliey teemed, it is true, with 
evaggeraled declamations on the side of liberty, hut that was the side 
they took, it wis to generous prejudices they appealed, nor did they 
ever advert to the limes before the reiolulioii hut with contempt or 
abhorrence Libels there weie indeed of a different class, proceeding 
from the Jacobite school , hut these obtained little regard , the Jacob- 
ites themscKes, or such is ilfccted to he so, having more frequently 
espoused that cause from i sense of dissatisfaction with the conduct of 
the reigning family, th m from much regard to the pretensions of the 
other Upon the whole matter it must be evident to every person vvno 
IS at all conversant with the publications of George II 's reign, with the 
poems, the novels, the essays, and almost all the literature of the lime, 
that what are called the popular or liberal doctrines of government 

< A bill \ as brought in for this purpose m 171a, which Swift 111 his History of the Last Four 
Years, who never pniilcd nuytliin}, with his nunc, naturall> hhmes It niijcnrncd probably 
on account of this provision Pari Hese vi 1141 Hut the nuccii, on opening the session, in 
Apnl, 1713, recommended some nesv law to check the licentiousness of the press Id 1 173 
Noihiiig however was done m coiisciiuence 

’ Boliiicbroke’s letter to the hxaiiuncr, in 1710, excited so much attention, that it was 
answered by lord Cowper, then clnnceltor, in a latter to the laller Somers Irtcts, xiu 75 , 
where su: Walter Scott juspy observes, tliat the fact of two such statesmen becoming the cor- 
respendenu of uenodical pubhcaiions shows the influence thee must have acquired over the 
"'ibhc mind 
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were deddediy preTafent. Tiie supporters thenisdTes of the Walpole 
and Pelham administradoas, though piofessedly^whlgs, aad teaacio^ 
01 rsToIutioa cnadpIeSj mads complamts, ootb. hi paiiiameat aas in. 
pamphlets, of the democratical spini, tas lasaucrdiaation 10 auLiiOH-*, 
the tendeaev 10 repuhhcaa seatHUSut^ waich they ^alleged to xia%e 
gained ground among me people. Ic is certam. that the tone 01 popn- 
opimon gai e some coeutenaace to these assertions, thoi-gh much 
exaggerated, in order to create alarm in the aristocratimi classes, and 
furnish arguments against redress of abuses, 

The two houses of parLament are supposed to deliberate with closed 
doors. It 13 alwajs competent for any one njeaiber to Inrst that 
strangers be exdndid, not on any special ground, but by merely enforc- 
ing the standing order for that purpose. It aas been scveiai cmes 
resolved, that it is a high breach of privilege to pabish ^y spee^^ 
or piCceetLngs of the commons; though they nave since dirked their 
own votes and resolnnons to be pnnted, hlany pei^ns have been 
punished b* commitment for tuxs onence, and it ^s sail highly irregul^, 
ID anj debate, to allude to the reports in newspap-ers- encent for the 
purpose of animadverting on the breach of privilege.^ Nervithstand- 
ing this pretended strictness, notices of the mere interesting dlscassions 
vere frequently made public; and cadre speetmes nreresoiaetiines circi- 
lated b,. 'those who had 50 ..ght pop.ilanty in deKvenng them. After 
the acc^sioa of George L we Sad a pretty regular sncaant of debates 
m an pubLcaaon, Boyers HiStoncal Register, which was con- 

tmeed to the year 1737 They were afrervarcs pahnshed monthly, and 
much more at leagtn, m the London and the Gtedemans ilagarmes ; 
the latter, as is well known unproved by the pen of Johnson, yet not 
so as to lose by any means the leading scope of the arguments. It 
follows of course that the restredon upon tne presence of strangers 
had been almost entirely d-spensed with. A transparent v;^ was 
threrm over this mnovat-on hj disguising the names of the speaker^ or 
more commonly by pnnnng only imtia! and nnai letters. This ndicu- 
lous aaectanon of concea-insnt was extended to many omer words in 
pohncai writings, and had nor whoily ceased m tae Amencaa war. 

It IS almosc unpossmle to over-rate the value of this regular puhlica- 
Uen of proceedings in paruamcnt, earned as it na.=i been in enr own 
time to nea-Wj. as great copioasnsss and accuram- as Is probably attain- 
able It tends manifesdy and powerfuilv to keep 'vimin bcwncs the 
supineness and negegence, the parnaLrvand coirupnon, to which every 
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parliament, either from the nature of its composition or the frailty of 
mankind, must more or less be hable. Perhaps the constitution would 
not have stood so long, or rather would have stood hke an useless and 
untenanted mansion, if this unlawful means had not kept up a per- 
petual intercourse, a reciprocity of influence, between the parliament 
and the people A stream of fresh air, boisterous perhaps sometimes 
as the wmds of the nortli, yet as healthy and invigorating, flows in to 
renovate the stagnant atmosphere, and to prevent that malaria which 
self-mterest and oligarchical evclusiveness are always tending to gener- 
ate Nor has its importance been less perceptible m affording the means 
of -vniidicating the measures of government, and secunng to them, when 
just and reasonable, the approbation of the majonty among the middle 
ranlvs, whose weight in the scale has been gradually enhanced during 
the last and the present centunes 
This augmentation of the democratical influence, using that term as 
applied to the commercial and industrious classes in contradistinction 
to the terntonal anstocracj, was the slow but certain effect of accumu- 
lated wealth and diffused Imowledge, actmg however on the traditional 
notions of freedom and equality which had ever prevailed m the 
English people The nation, e vhausted by the long wars of William 
and Anne, recovered strength in thirty j ears of peace that ensued , and 
in that penod, especiallj under the prudent rule of Walpole, the seeds 
of our commercid greatness vv ere gradually npened- It was evidently 
the most prosperous season that England had ever expenenced , and 
the progression, tliough slow, being uniform, the reign perhaps of 
George 11 might not disadvantageously be compared, for the real 
happiness of the community, with that more bnlliant but uncertain and 
oscillator)' condition v/hicli has ensued A distingmshed writer has 
observed that the labourer’s wages have never, at least for many ages, 
commanded so large a portion of subsistence as in this part of the 
eighteenth centur)' * The public debt, though it excited alarms from its 
magnitude, at which we are now accustomed to smile, and though too 
little care was taken for redeeming it, did not press very heavily on 
the nation , as the low rate of interest evmces, the government secun- 
ties at three per cent, hav ing generally stood above par In the war of 
1743) which from the selfish practice of relymg wholly on loans did not 
much retard the immediate advance of the country, and still more 
after the peace of Aix la ChapeUe, a staking increase of wealth became 
perceptible.’ This w as shown m one circumstance directly affecting 
the character of the constitution. The smaller boroughs, which had 
been from the earhest tune under the command of neighbounng peers 
and gentlemen, or sometimes of the crown, were attempted by nch 
capitalists, with no other connexion or recommendation than one which 
IS generally sufficient. This appears to hav e been first observed in the 
general elections of 1747 and 1754)* ^d though the prevalence of 
bnben in a less degree is attested by the statute-book, and the journals 
of parhament from the revolution, it seems not to have broken down 

^laldiAS, Pnnaple* z£ Political Econoni> (tS^o), p 279 
* Macpher;>on {or Anderson), Hist of Commerce ChalmePs Estimate of Strength of Great 
Entain. Sinclair’s Hist otKt\eniitjC:t/n 7 nu//ita/tts 
» rmda], apud Pari Hist xiv 66 I have read the same in other books, but know not al 
present wberc to search for the passage^ 
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all flood-gates till near the end of the reign of George II or rather 
perhaps the first part of the next The sale of seats m parliament, 
like any other transferable property, is never mentioned in any book 
that I remember to have seen of an earlier date than 1760 We may 
dispense therefore with the inquiry in what manner this extraordinary 
traffic has affected the constitution, obseiving only that its influence 
must have tended to counteiact that of the territorial aristocracy, 
which IS still sufficiently piedominant The country gentlemen, who 
claimed to themselves a character of more independence and patriot- 
ism than could be found in any other class, had long endeavoured to 
protect their ascendency by excluding the rest of the community from 
parliament Tins was the principle of the bill, which, after being 
frequently attempted, passed into a law during the tory administration 
of Anne, requiring every member of tlie commons, except those for the 
universities, to possess, as a quahfication for his seat, a landed estate, 
above all encumbrances, of 300/ a year By a later act of George II , 
with which it was thought expedient, by the government of the day, to 
gratify the landed interest, this property must be stated on oath by 
every member on taking his seat, and, if required, at his election (33 
G II c 20) The law is however notoriously evaded , and though 
much might be uiged m favour of rendering a competent income the 
condition of eligibility, few would be found at present to maintain that 
the freehold qualification is not required both unconstitutionally, 
according to the ancient theory of representation, and absurdly, accord- 
ing to the present state of property m England. But I am again 
admonished, as frequently I have been in writing these last pages, to 
break off from subjects that might carry me too far away from the 
business of this history , and, content with compiling and selecting the 
records of the past, to shun the difficult and ambitious office of judging 
the present, or of speculating upon the future 
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^ purpose hid passed the commons m 1696 the city of London 

fet PeMUomng against it Joums Nov ai ac The house refused to 

° KPUons be read I suppose on the ground tliat they related to a matter of 
. policy ahese towns however had a. very fair pretext for alleging that they were 

olace \i here^e "shmUH Oiat any merdiant might serve for a 

nSr Dec leu ^ ^ -himself a voter, on maJong oath that he was worth 5000/ Jour- 


8o6 Different consMiitions of Scots and English Parliaments. 


It is not very profitable to inquire into the constitutional antiquities of 
a country which furnishes no authentic histonan, nor laws, nor charters, 
to guide our research, as is the case with Scotland before the twelfth 
century The latest and most laborious of her antiquaries appears to 
have proved that her institutions were wholly Celtic until that era, 
and gieatly similar to those of Ireland (Chalmers’s Caledonian, vol i 
passim ) A total, though probably gradual, change must therefore 
have taken place in the next age, brought about by means which have 
not been satisfactorily explained The crown became strictly heredi- 
tary, the governors of districts took the appellation of earls, the whole 
kingdom was subjected to a feudal tenure, the Anglo-Norman laws, 
tribunals, local and municipal magistiacies were introduced as far as 
the royal influence could prevail, above all a surprising number of 
families, chiefly Norman, but some of Saxon or Flemish descent, settled 
upon estates granted by the kings of Scotland, and became the foun- 
deis of Its aristocracy It was, as truly as some time afterwards in 
Ireland, the encroachment of a Gothic and feudal polity upon the 
inferior civilization of the Celts, though accomplished with far less 
resistance, and not quite so slowly Yet the Highland tribes long 
adhered to their ancient usages , nor did the laws of English origin 
obtain in some other districts two or three centuries after their estab- 
lishment on both sides of the Forth ^ 

It became almost a necessary consequence fiom this adoption of the 
feudal system, and assimilation to the English institutions, that the 
kings of Scotland would have their general council or parliament upon 
nearly the same model as that of the Anglo-Norman sovereigns they 
so studiously imitated If the statutes ascribed to William the Lion, 
contemporary with our Henry II , are genuine, they were enacted, as 
we should expect to find, with the concurrence of the bishops, abbots, 
* barons, and other good men (probi homines) of the land , meaning 
doubtless the inferior tenants in capite.“ These laws indeed are ques- 
tionable, and there is a great want of unequivocal records till almost 
the end of the thiiteenth century The representatives of boroughs 
are first distinctly mentioned in 1326, under Robert I , though some 
have been of opinion that vestiges of their appearance in parliament 
may be traced higher , but they are not enumerated among the classes 
present in one held m 1315 ® In the ensuing reign of David II , the 
three estates of the realm are expressly mentioned as the legislative 
advisers of the crown (Dalrymple, 11 241 Wight, 26 ) 

A Scots parliament resembled an English one in the mode of convo- 
cation, in the ranks that composed it, in the enacting powers of the 
king, and the necessaiy consent of the three estates , but differed in 
several very important respects No freeholders, except tenants in 
capite, had ever any right of suffrage , which may, not improbably, 
have been in some measure owing to the want of that Anglo-Saxon 
institution, the countv-court These feudal tenants of the crown came 
in person to parhament, as they did in England tiU the reign of Henry 


• Id soo it post Dalrymplc's Annals of Scotland, 28 30 &c. 

’ Chalmers, 741 Wight’s Law of Election in Scotland, 28 

•Id as Dalrymplc’s Ann^, 1 139 235 283 n 55 „6 Chalmers, 743 Wight thinxs 
Iney might perhaps only have had a voice la ihe iinposmon of taxes 
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III , and sat together \vith the prelates and barons in one chamber. A 
pnnce arose in Scotland in the first part of the fifteenth century, 
resembling the English Justinian in his politic regard, to strengthening 
hiso.vn j^erogative and to maintaining pubhc order It las enacted 
by a Ian of James I , m 1427, that the smaller barons and free tenants 
“need not to come to parliament, so that of every shenfidom 
there be sent t. o or more v ise men, chosen at the head court, ’ to 
represent the rest These were to elect a speaker, through v horn they 
were to communicate with the king and other estates* Tms was 
evadentl, designed as an assimilation to the English house of commons 
But the* statute not bemg imperative, no regard v^as paid to this per- 
mission , and It IS not till 15S7 that we find the representation of the 
Scots counties finallv established by lav. , though one importart object 
of James’s pohej' was never attained, tne ditlerent estates of parha- 
ment havmg always voted promiscuously, as did the spiritual and the 
temporal lords m England. 

But no distinction between the national councils of the two kingdoms 
was more essential th-’n what appears to have been introduced into the 
Scots parliament under David II In the year 1367 a parhament 
having met at Scone, a comrmttee was chosen by the three estates, 
vho seem to have had full powers delegated to them, the others 
returning home on account of the advanced season. The same was 
done m one held next year, v ithout any assigned pretext But m 1369 
this committee i as chosen only to prepare all matters determinable in 
parhament, or fit to be therein treated for the decision of the three 
estates on the last day but one of the session.* The former scheme 
appeared possibly, even to those careless and unvvilhng legislators, too 
complete an abandonment of their function But even modified as it 
was m 1369, It tended to devolve the wnole business of parhament on 
this elective committee, subsequendy known by the appellation of lords 
of the articles It came at last to be the general practice, though some 
exceptions to this rule may be found, that nothmg was laid before par- 
liament v/ithout their prevaous recommendation , and there seems 
reason to think, that m the first parhament of James I , in 1424, such 
full powers were delegated to the committee as had been granted 
before m 1367 and 136S, and that the tnree estates never met agam to 
sanction their resolutions (Wight, 62. 65 ) The preparatory com- 
mittee IS not uniformly menUoned in the preamble of statutes made 
durmg the reign of this pnnce and his two next successors , hut there 
may be no reason to mfer from thence that it was not appomted. 
From the reign ot James IV the lords of articles are regularly named 
m the records of every parhament. (Id 69 ) 

It IS said that a Scots parhament, about the middle of the fifteenth 
century, consisted of near one hundred and ninety persons (Pinker- 
ton, 1 373 ) We do not find however that more than half this number 
attended. A list of those present in 1473 gi\es but fourteen 
bishops and abbots, twenty'-t > o earls and barons, thirty -four lairds or 
lesser tenants m capite, and eight deputies of boroughs (Id. 360 ) 


• Stilu.t3 of ScoUacd, 1427 

* DalnTop'-, Arnais, i., r 5 i 
of ScoJand, 1 3 +i 




So8 Aif/t of Scottish Kings to restrain the Aristocracy 

The ro>al boroughs entitled to be represented m parliament were above 
thirty , but it was a common usage to choose the deputies of other 
towns as their proxies (Pinkerton, i 372 ) The great object with them 
as well as with the lesser barons, was to save the cost and trouble of 
attendance It appears indeed that they fonned rather an insignificant 
portion of the legislatue body They are not named as consenting 
parties in several of the statutes of James III , and it seems that on 
some occasions they had not been sunuiioncd to parliament, for an act 
was passed in 1504, “that the commissanes and headsmen of the 
burghs be warned when taxes or constitutions are given, to ha\e tlieir 
advice therein, as one of the tliiee estates of the realm ” (Id ii 53 ) 
Tins howeier IS an express recognition of their right, though it might 
have been set aside by an irregular exercise of power 

It was a natural result from the constitution of a Scots parliament, 
together with the general state of society in that lungdom, that its 
efforts were almost umfonnly directed to augment and invigorate the 
royal authontj Their statutes afford a remarkable contrast to those 
of England in the absence of provisions against the exorbitancies of 
prerogative.* Robertson has observ'cd that the kings of Scotland, from 
the time at least of James I , acted upon a steady system of repressing 
the aristocracy , and though this has been called too refined a suppo- 
sition, and attempts have been made to explain otherwise their conduct, 
It seems strange to deny the operation of a motive so natural, and so 
readily to be inferred from their measures The causes so well pointed 
out by this histonan, and some that might be added , the defensible 
nature of great part of the country , the extensive possessions of some 
powerful families , the influence of feudal tenure and Celtic clanship , 
the hereditary jurisdictions, hardly controlled, ev en m theory, by the 
supreme tribunals of the crown , the custom of entenng into bonds of 
association for mutual defence , the frequent minorities of the reigning 
princes , the necessary abandonment of any strict regard to monarch- 
ical supremacy, during the struggle for independence against England , 
the election of one great nobleman to the crown and its devolution 
upon another , the residence of the two first of the Stuart name in their 
own remote domains , the want of any such effectiv e counterpoise to 
the anstocracy as the sovereigns of England possessed m its yeomanry 
and commercial towns , placed the kings of Scotland in a situation 
which neither for their own nor their people’s interest they could be 

1 In a statute of James II (1440) " the three estates conclude tt u spuaful that our 
sovereign lord the kmgnde throughout the realm mcontment as shall be seen to the council 
where any rebelhon, slaughter, burmng, robbery outrage, or theft has happened," S.c Sta 
tutes of Scotland 11 32 Pinkerton (i. rga ), leavmg out the words m itmics, has argued on 
false premises. “ In this smgular decree we find the legislative bodj regardmgthe longmthe 
modem hght of a chief magistrate, bound equally wath the meanest subject to obedience to the 
laws ” Sx, It IS evident that the estates spoke m this instance as counsellors, not as le^lator. 
That IS merely an oversight of a very wcfl informed historian, who is by no means in the tram 
mels of any pohbcal theory 

A remarkable expression, however, is found in a statute of the same kmg, m 1450 , which 
enacts that any man rising in war against the king or receivmg such as have commiUed 
treason, or holdmg houses against the kmg, or assaultmg castles or places where the long’s 
power shall happen to be, -juttl out ilie consetU of tJie t/ree os tales, shall be punished as a 
traitor Pinkerton, 1 213 I am inclmed to think that the legislators had m vaew the possible 
recurrence of what had very lately happened, that an ambitious cabal imght get the kmjs per- 
son mto their power The peculiar arcuuistances of Scotland are to be taken mto account 
when we consider these statutes, which are not to be looked at as mere insulated texts 
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expected to endure. But an impatience of submitting to the insolent 
and encroaching temper of their nobles drove James I , (before whose 
time no settled scheme of reviving the royal authority seems to ha.ve 
been conceived) and his two next descendants into some courses which, 
thouo'h excused or extenuated by the difficulties of their position, were 
rather too precipitate and violent, and redounded at least to their own 
destruction The reign of James IV, from his accession in 14S8 to his 
unhappy death at Flodden, in 1513, was the fiistof toleiable prosperity, 
the crown having by this time obtained no inconsiderable strength, 
and the course of law being somewhat more established, though the 
aristocracy M'ere abundantly capable of withstanding any inaternl 
encroachment upon tlieir privileges 
Though subsidies were of course occasionally demanded, yet from 
the poverty of the realm, and the extensive domains which the ciown 
retained, they were much less frequent than in England, and thus one 
principal souice of difference was removed , noi do we read of any 
opposition in parliament to what the loids of ai tides thought fit to 
piopound Those who disliked the government stood aloof from such 
meetings, where the sovereign was m his vigour, and had sometimes 
crushed a leader of faction by a sudden stroke of power , confident 
that they could better fiustrate the execution of laws than their enact- 
ment, and that questions of light and piivilege could never be tiied so 
advantageously as in the field Hence it is, as 1 have aheady observed, 
that we must not look to the statute-book of Scotland for many limita- 
tions of monarchy Even in one of James II , which enacts that none 
of the royal domains shall for the futuie be alienated, and that the 
king and his successors shall be sworn to obseiwe this law, it may be 
conjectured that a provision rather deiogatory m semblance to the 
king's dignity was introduced by his own suggestion, as an additional 
secuiity against the importunate solicitations of the aristocracy whom 
the statute was designed to restrain (Pinkerton, 1 234.) The next 
reign was the struggle of an imprudent, and, as far as his means 
extended, despotic pnnce, against the spirit of his subjects In a paF 
liament of 1487, we find I think, ahnost a solitary instance of a statute 
that appeals to have been directed against some illegal proceedings of 
the government It is provided that all civil suits shall be determined 
by the ordinary judges, and notbefoie the-king's council (Statutes of 
Scotland, 11 177) James 111 was killed the next year in attempting 
to oppose an extensive combination of the rebellious nobility In the 
reign of James IV , the influence of the aristocracy shows itself rather 
more in legislation , and two peculiarities deserve notice, in which, as 
It is said, the legislative authority of a Scots parliament was far higher 
than that of our own They were not only often consulted about peace 
or war, which in some instances was the case in England, but, at least 
in the sixteenth century, their approbation seems to have been neces- 
sary (Pinkerton, 11 266 ) This, though not consonant to our modern 
notions, was certainly no more than the genius of the feudal system 
and the character of a great deliberative council might lead us to 
expect , but a more remakable singularity was, that what had been 
propounded by the lords of articles, and received the ratification of the 
three estates, did not require the king’s consent to give it complete 



8io The Court of Session Jurtsprudence of Scotland 

validity Such at least is said to have been the Scots constitution in 
the time of James VI , tliough we may demand very full proof of such 
an anomaly, which the language of their statutes, expressive of the 
king^s enacting power, by no means leads us to infer ‘ 

The kings of Scotland had always their aula or cuiia regis, claiming 
a supreme judicial authority, at least m some causes, though it might 
be difficult to determine its boundanes, or how far they were respected 
They had also bailiffs to administer justice in their own domains, and 
sheriffs in every county for the same purpose, wherever grants of 
regality did not exclude their jurisdiction Ihese regalities were here- 
ditary and ternton il , they extended to the infliction of capital punish- 
ment , the lord possessing them might reclaim or repitdge (as it was 
called, from the surety he was obliged to give that he would himself do 
justice) any one of his vassals who was accused befoie another juris- 
diction The barons, who also had cognisance of most capital offences, 
and the royal boroughs, enjoyed the same privilege An appeal lay, m 
civil suits, from the baron’s court to that of the sheriff or lord of regality, 
and ultimately to the parliament, or to a certain number of persons, to 
whom It delegated its authority ” This appellant jurisdiction of parlia- 
ment, as well as that of the king’s privy council, which was original, 
came, by a series of provisions from the year 1425 to 1532, into the 
hands of a supreme tribunal thus gradually constituted m its present 
form, the court of session It was composed of fifteen judges, half of 
whom, besides the president, were at first churchmen, and soon 
established an entire subordination of the local courts in all civil suits 
But It possessed no competence m criminal proceedings, the hereditary 
junsdictions remained unaffected for some ages, though the king’s two 
justiciaries, replaced afterwards by a court of six judges, went their 
circuits even through those counties wherein charters of regality had 
been granted Two remarkable iimovations seem to have accompanied, 
or to have been not far removed m time from, the fiist formation of the 
court of session , the discontinuance of juries in civil causes, and the 
adoption of so many principles from tlie Roman law as have given the 
junsprudence of Scotland a very different character from our own ’ 

In the reign of James V it might appear probable tliat by the m- 
fluence of laws favourable to public order, better enforced through the 
council and court of session than before, by the final subjugation of 
the house of Douglas and of the earls of Ross in the Noith, and some 
slight increase of wealth in tlie towns, conspiring with the general 
tendency of the sixteenth century throughout Europe, the feud^ spirit 
would be weakened and kept under in Scotland, or display itself only 
in a parliamentary resistance to what might become m its turn danger- 
ous the encroachments of arbitrary power But immediately after- 
wards a new and unexpected impulse was given , religious zeal, so 
blended with the ancient spint of anstocratic independence that the 
two motives are scarcely distinguishable, swept before it in tlie first 
whirlwind almost every vestige of the royal sovereignty The Roman 

I Pmn-'rton, u 400 Lamp, m. 33 

* Kaims’s Law 'tracts Pinkerton, 1 151 et alibi Stuart on Public Law of Scotland 

» Kainis’s Law 1 nets Pinkerton s Hist of Scotland, i 117 237 388 n 313 Robertson 
I 43 Stuart on Law of Scotland ' 
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' catholic religion was abobshed with the forms indeed of a pailiament, 
but of a parliament not summoned by the crown, and by acts that 
obtained not its assent The Scots church had been n^ensely nch , 
Its nches had led, as every where else, to neglect of duties and dis- 
soluteness of life , and these vices had met with their usual punish- 
ment m the people’s hatred ^ The refonned doctrines gamed a more 
rapid and general ascendency than m England, and were accompanied 
with a more strenuous and uncompromising enthusiasm It is probable 
that no sovereign retaining a strong attachment to the ancient creed 
would long have been permuted to reign , and Mary is entitled to 
every presumption, m the great controversy that belongs to her name, 
that can reasonably be founded on this admission But, without 
deviating into that long and intricate discussion, it may be given as 
the probable result of fair inquiry, that to impeach the characters of 
most of her adversaries would be a far easier task to the historian 
than to exonerate her own ’ 

The history of Scotland fiom the reformation assumes a character, 
not only unlike that of preceding times, but to which there is no 
parallel m modern ages It became a contest, not between the crown 
and the feudal aristocracy as before, nor between the assertors of 
prerogative and of pnvilege, as in England, nor between the possessors 
of established power and those who deemed themselves oppressed by 
It, as IS the usual source of civil discord, but between the temporal 
and spintual authorities, the crown and the church , that in general 
supported by the legislature, this sustained by the voice of the people 
Nothing of this kind, at least in any thing like so great a degree, has 
occurred in other protestant countries , the Anglican church being, in 
its original constitution, bound up with the state as one of its integrant 
parts, but subordinate to the whole , and the ecclesiastical order in the 


* Robcrtbon, i 149 M'Cne's LUe of Knox, p 15 At least one half of the wealth of Scot- 
land was in the hands of the clergy, chiefly of a few indmduajs Ibid 

* I have read a good deal on this celebrated controversy , but, where so much is disputed, it 
IS not easy to form an opinion on every point But, upon the wholm I think there are only two 
hypotheses that can be advanced with any colour of reason The first is, that the mtircfer of 
Domley was projected by Bothwell, Maitland, and some others, without the queen’s express 
knowledge, but with a reliance on her passion for the former, which would lead her ^th to 
shelter him from punishment, and to raise him to her bed . and that, m both respects, this ex- 
pectation was fully realised by a criminal connivance at the escape of one whom she must 
believe to have been concerned in her husband’s death, and by a still more infamous marriage 
with him. This, it appears to me, is a conduston that may he drawn by reasoning on admitted 
facts, according to the common rules of presumptive evidence The second supposition is, that 
she had given a prevaous consent to the assassination This is tendered probable by several 
arcumstanccs, and especially by the famous letters and sonnets, the genuineness of which has 
TCcn so warmly disputed X must confess that they seem to me authentic, and that Mr Lamg’s 
dissertation on tne murder of Darnleyhas rendered Mary’s innocence, even as to participation 
m that enme, an untenable proposition No one of any weight, X believe, has asserted it since 
nis time, «cept Dr Lmgard, who manages the evidence with his usual adroitness, but by ad- 
mittmg the general authcntiaty ot the letters, quahfied by a mere conjecture of interpolation, 

I predecessors deemed the very key of the citadel 

I shall dismi^ a subject so foreign ic my purpose, with remarking a fallacy which aflecls 
almost the whole argument of Marv 5 most strenuous advocates ’Dieyseem to fancy that, if 
me carls of Murray and Morion, and secretary Maitland of Lethington, canbeproved to have 
in Damley s murder, the queen herself is at once absolved But it is generally 
WM one ot those who conspired with Bothwe'l for this purpose , and 
absolutd;> coDsentmg, was by his own acknowledgment at his execution 
j ^ conspTOcy With respect to Murray inde^ there is not ashadow of evidence, 
second BothwelVs scheme*, but, even if his participaUon 
Here presumed, it would not alter m the shghtest degree the proofs as to the queen 
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kingdoms and commonwealths of the continent being either destitute 
of temporal authonty or at least subject to the civil magistrate’s 
supremacy 

Knox, the founder of the Scots’ reformation, and those who concurred 
with him, both adhered to the theological system of Calvin, and to the 
scheme of polity he had introduced at Geneva, with such modifications 
as became necessary from the greater scale on which it was to be 
practised Each pansh had its ministei, lay-elder, and deacon, who 
held their kiik-session for spiritual jurisdiction and other purposes , 
each ecclesiastical province its synod of ministers and delegated elders 
presided over by a superintendent, but the supreme power resided in 
the general assembly of the Scots’ church, constituted of all ministers 
of parishes, with an admixture of delegated laymen, to which appeals 
from inferior judicatories lay, and by whose determinations or canons 
the whole were bound The superintendents had such a degree of 
episcopal authority as seems implied in their name, but concurrent!) 
with the parochial ministers, and in subordination to the general 
assembly , the number of these was designed to be ten, but only-five 
weie appointed^ This form of church polity was set up m 1560 , but 
according to the irregular state of things at that time m Scotland, 
though fully admitted and acted upon, it had only the authonty of the 
church, with no confirmation ot parliament , which seems to have 
been the first step of the former towards the independency it came to 
usurp Meanwhile it was agreed that the Roman catholic prelates, 
including the regulars, should enjoy two thirds of their revenues, as 
well as their rank and seats in pailiament , the remaining third being 
given to the crown, out of which stipends should be allotted to the 
protestant clergy Whatever violence may be imputed to the authors 
of the Scots' refoimation, this arrangement seems to display a modera- 
tion which we should vainly seek in our own The new church was 
however but inadequately provided for , and perhaps we may attribute 
some part of her subsequent contumacy and encroachment on the state 
to the exasperation occasioned by the latter’s parsimony, or rather 
rapaciousness, in the distribution of ecclesiastical estates ” 

It was doubtless intended by the planners of a presbyteiian model, 
that the bishoprics should be extinguished by the death of the posses- 
sors, and their revenues be converted, partly to the maintainance of the 
cleigy, partly to other public interests But it suited better the men in 
power to keep up the old appellations for their oivn benefit As the 
catholic prelates died away, they were replaced by protestant ministers, 
on pnvate compacts to alienate the principal part of the revenues to 
those through whom they were appointed After some hesitation, a 
convention of the church, in 1572, agreed to recognise these bishops, 
until the king’s niajonty and a final settlement by the legislature, and 

1 SpoUisttOod’s Church Hist 153 M'Cnc's Life of Knox, 11 6 Life of Melville, 1 1^3 
Robertson’s Hist of Scotland Cook’s Hist of the Reformation in Scotland 'these three 
modem writers leave, apparently little to inquire as to tins important period of history the 
first with an intcnscness of sympathy, that enhances our interest, though it may not always 
command our approbation , the two last with a cooler and more philosophical impartiality 

* M'Cne’s Life of Knox, u, 197 et alibi Cook, 111 308 According to Robertson, 1 291 , 
me whole revenue of the protestant church, at least in Mary’s reigp, was but 24,000 pounds 
Scots, wluch scem» almost mcredible 
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to permit them a certain portion of junsdiction, though not greater 
than that of the superintendent, and equally subordinate to the general 
assembly They were not consecrated , nor would the slightest dis- 
tinction of order have been endured by the church Yet even thi* 
moderated episcopacy gave offence to ardent men, led by Andrew 
Melville, the second name to ICnox in the ecclesiastical history of 
Scotland, and, notwithstanding their engagement to leave things as 
they were till the determination of parliament, the geneial assembly 
soon began to restrain the bishops by their own authority, and finally 
to enjoin them, under pain of excommunication, to lay down an office 
which the> voted to be destitute of warrant from the word of God, and 
injurious to the church Some of the bishops submitted to this deciee , 
others, as might be expected, stood out m defence of their dignity, 
and were supported both by the king and by all who conceived that 
the supreme power of Scotland, m establishing and endowing the 
church, had not constituted a society independent of the common- 
wealth A series of acts in 1584, at a time when the court had obtained 
a tempoiary ascendant, seemed to restore the episcopal government 
in almost its piistine lustre But the popular voice was loud against 
episcopacy , the prelates were discredited by their simomacal aliena- 
tions of church-revenues, and by their connexion with the court , thr 
king was tempted to annex most of their lands to the crown by an act 
of parliament m 1587, Adamson, archbishop of St Andrews, who had 
led the episcopal party, was driven to a humiliating retractation before 
the general assembly , and, in 1 592, the sanction of the legislature was 
foi the first tirne obtained to the whole scheme of presbytenan polity , 
and the laws of 1584 were for the most part abrogated 
The school of Knox, if so we may call the early presbytenan ministers 
of Scotland, was full of men breathing their master’s spirit , acute in 
disputation, eloquent in discourse, learned beyond what their successors 
have been, and intensely zealous m the cause of reformation They 
wielded the people at will , who, except in the Highlands, tin ew off 
almost with unanimity the old religion, and took alarm at the slightest 
indication of its revival Their system of local and general assemblies 
infused, together with the forms of a republic, its energy and impatience 
of exterior control, combined with the concentration and unity of pur- 
pose that belongs to the most vigorous government It must be con- 
fessed that the unsettled state of the kingdom, the faults and weakness 
of the regents Lennox and Morton, the inauspicious beginning of 
James’s personal administration under the sway of unworthy favountes, 
the real perils of the reformed church, gave no slight pretext for the 
clergy’s inteiference with civil policy Not merely in their repre- 
sentative assemblies, but m the pulpits, they perpetually remonstrated, 
in no guarded language, against the rmsgovernment of the court, and 
even the personal indiscretions of the king This they pretended to 
claim as a privilege be>ond the restraint of law Andrew Melville 
having been summoned before the council m 1584, to give an account 
of some seditious language alleged to have been used by him in the 
pulpit, dechned its jurisdiction on the ground that he was only respon- 
\ instance, to his presbytery for words so spoken, 0/ 

which the king and council could not judge without violating the im 
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munities of the church. Precedents for such an immunity it would not 
have been difficult to findj but they must have been sought m the 
archives of the enemy It was rather early for the new repubhc to 
emulate the despotism she had overthrown. Such, however, is the 
uniformity with which the same passions operate on bodies of men in 
similar circumstances, and so greedily do those, whose buth has 
placed them far beneadi the possession of power, mtOMcate themselves 
with its unaccustomed enjoyments It has been urged m defence of 
Melvdle, that he only demed the competence of a secular tribunal in 
the first instance, and that, after the ecclesiastical forum had pro- 
nounced on the spintual offence, it was not disputed that the avil 
magistrate might vmdicate his own authonty^- But not to mention 
that Melville’s claim, as I imderstand it, was to be judged by his 
presbytery m the first mstance, and ultimately by the general assembly, 
from which, according to the presbytenan theory, no appeal lay to a 
civd court , It IS manifest that the government would have come to a 
very disadvantageous conflict with a man, to whose defence the eccle- 
siastical judicature had already pledged itself For m the temper of 
those tunes it was easy to foresee the determination of a synod or 
presbytery 

James however and his counsellors were not so feeble as to endure 
this open renewal of those extravagant pretensions which Rome had 
taught her pnesthood to assert. Melville fled to England , and a 
parliament that met the same year sustamed the supremacy of the 
civil power ivith that violence and dangerous latitude of expression so 
frequent in the Scots’ statute-book. It was made treason to dechne 
the jurisdiction of the king or council m any matter, to seek the dimi- 
nution of the power of any of the three estates of parliament, which 
struck at all that had been done agamst episcopacy, to utter, or to con- 
ceal, i\hen heard from others m sermons or faniihar discourse, any false 
or slanderous speeches to the reproach of the king, his council, or their 
proceedings, or to the dishonour of his parents and progemtors, or to 
meddle in the affairs of state It was forbidden to treat or consult on 
any matter of state, civil or ecclesiastical, ivithout the king’s express 
command , thus rendenng the general assembly for its chief purposes, 
if not its existence, altogether dependent on the croivn. Such laws not 
only annihilated the pretended immumties of the church, but went very 
far to set up that tyrannj, which the Stuarts afterwards exercised in 
Scotland till their expulsion. These i^ere in part repealed, so far as 
affected the church, m 1592 , but the crown retained the exclusive nght 
of convenmg its general assembly, to which the presbytenan hierarchy 
stiU gives but an evasive and reluctant obedience (M’Cne’s Life of 
Melville, Robertson. Spottiswood.) 

These bold demagogues were not long in avading themselves of the 
advantages which they had obtamed m the parhament of 1592, and 
through the troubled state of the realm. They began again to inter- 
meddle with pubhc affairs, the administration of which was sufficiently 
open to censure. This licence brought on a new cnsis m 1596 Black, 


it Cne s Life of Melville, i aS? 296 It is loipossiUe to thinV without respect of this most 
powerful wiuer, before whom there are few hvmg controversialists that would not trrmllZ ^ 
his presbyterum Hildehrandism IS a httle remad^’e m this age. “°“remUe but 
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one of the ministers of St Andrews, inveighing against the govern- 
ment from the pulpit, painted the fang and queen, as well as their 
council, in the darkest colours, as dissembling enemies to religion 
James, incensed at this attack, caused him to be summoned before the 
privy-counciL The clergy decided to make common cause with the 
accused- The council of the church, a standing committee lately 
appointed by the general assembly, enjoined Black to decline the 
jurisdiction The fang by proclamation directed the members of this 
council to retire to their several panshes They resolved, instead of 
submitting, that since they were convened by the warrant of Christ, in 
a most needful and dangeious time, to see unto the good of the church, 
tliey should obey God rather than man The king offered to stop the 
proceedmgs, if they would but declare that they did not decline the 
civil junsdiction absolutely, but only m the particular case, as being 
one of slander, and consequently of ecclesiastical competence For 
Black had asserted before the council, that speeches delivered in the 
pulpits, although alleged to be treasonable, could not be judged by the 
king, until the church had first taken cognisance thereof But these 
ecclesiastics, in the full spint of the thirteenth century, determined by 
a majonty not to recede from their plea. Their contest with the court 
soon excited the populace of Edinburgh, and gave nse to a tumult, 
which, whether dangerous or not to the king, was what no government 
could pass over without utter loss of authority 
It was in church assembhes alone that James found opposition His 
parliament, as had invariably been the case in Scotland, went readily 
into all that was proposed to them , nor can we doubt that the gentry 
must for the most part have revolted fiom these insolent usurpations 
of the ecclesiastical order It was ordained in parliament, that every 
minister should declare his submission to the fang's junsdiction m aU 
matters civil and cnminal , that no ecclesiastic^ judicatory should 
meet without the fang's consent, and that a magistrate might commit 
to pnson any minister reflecting in his sermons on the kin^s conduct 
He had next recourse to an instrument of power more successful fre- 
quently than intimidation, and generally successful in conjunction with 
It , gaimng over the members of the general assembly, some by pro- 
mises, some by exciting jealousies, till they surrendered no small por- 
tion of what had passed for the pnvileges of the church The crown 
obtained by their concession, whicb^ then seemed almost necessary to 
confirm what the legislature had enacted, the nght of convoking as- 
semblies, and of nominating ministers m the pnncipal towns James 
followed up this victory by a still more impoi tant blow It was enacted 
Aat fifty-one ministers, on being nominated by the king to titulai 
bishopncs and other prelacies, might sit in parliament as representa- 
tives of the church This seemed justly alarming* to the zealots of 
parity , nor could the general assembly be brought to acquiesce with- 
out such very considerable restrictions upon these suspicious commis- 
sioners, by which name they prevailed to have them called, as might 
in some measure aflord secunty against the revival of that episcopal 
dominiUiQn, towards which the endeavours of the crown were plainly 
mrecteo. But the king paid little regard to these regulations, and 
inus tne name and parhamentary station bishops were restored in 



8 1 6 Estabhshment of Episcopacy T he Five A r tides of Perth 

Scotland after only six years from their abolition (Spottiswood. 
Robertson. M'Crie ) 

A king like James, not less conceited of his wisdom than full of the 
dignity of his station, could not avoid contracting that msuperablj 
aversion to the Scottish presbytery, which he expressed m his Basilicon 
Doron, before his accession to the English throne, and more vehe 
mently on all occasions afterwards He found a very different race of 
churchmen, well trained in the supple school of courtly conformity, and 
emulous flatterers both of his power and his wisdom The minister' 
of Edinburgh had been used to pray that God would turn his heart 
Whitgift, at the conference of Hampton Court, falling on his knees, 
exclaimed, that he doubted not his majesty spoke by the special giace 
of God It was impossible that he should not redouble his endeavours 
to introduce so convenient a system of ecclesiastical government into 
his native kingdom He began, accordingly, to prevent the meetings 
of the general assembly by continued piorogations Some hardy pres- 
bytenans ventured to assemble by their own authority, which the 
lawyers construed into treason The bishops were restored by pailia- 
ment, in 1606, to a part of their revenues , the act annexing these to 
the crown being repealed They were appointed by an ecclesiastical 
convention, more subservient to the crown than formerly, to be per- 
petual moderators of provincial synods The clergy still gave way 
with reluctance , but the crown had an irresistible ascendency m parlia- 
ment , and m 1610 the episcopal system was thoroughly established 
The powers of ordination, as well as jurisdiction, were solely vested m 
the prelates , a court of high commission was created on the English 
model, and, though the general assembly of the church still continued. 
It was merely as a shadow, and almost mockery, of its original im- 
portance The bishops now repaired to England for consecration , a 
ceremony deemed essential in the new school that now predominated 
m the Anglican church , and this gave a final blow to the polity m 
which the Scottish reformation had been founded ^ With far more 
questionable prudence, James, some years afterwards, forced upon the 
people of Scotland what were called the five articles of Perth, reluc- 
tantly adopted by a general assembly held there in 1617' These wen 
matters of ceremony, such as the posture of kneeling m the eucharist, 
the nte of confirmation, and the observance of certain holidays , but 
enough to alarm a nation fanatically abhorrent of every approximation 
to the Roman worship, and already incensed by what they deemed the 
corruption and degiadation of their church (Lamg, 74. 89 ) 

That church, if indeed it preserved its identity, was wholly changed 
n :haracter , and became as much distinguished in its episcopal form 
by servility and corruption as dunng its presbyterian democracy by 
faction and turbulence The bishops at its head, many of them 
abhorred by their own countrymen as apostates and despised for their 
vices, looked for protection to the sister church of England m its pride 
and triumph It had long been the favourite project oft he court, as it 
naturally was of the Anglican prelates, to assimilate in all respects the 
two eslabhshments That of Scotland still wanted one essential cha- 
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ractenstic, a regular liturgy But m preparing what was called the 
service book, the English model was not closely followed , the vana- 
tions having all a tendency towards the Romish worship It is far 
more probable that Laud intended these to prepare the way for a 
similar change m England, than that, as some have surmised, the 
Scottish bishops, from a notion of independence, chose thus to distm- 
amsh their oivn ritual What were the consequences of this unhappy 
mnovation, attempted with that ignorance of mankind which kings and 
priests, when left to their own guidance, usually display, it is here 
needless to mention In its ultimate results, it preserved the hbpties 
and overthrew the monarchy of England In its more immediate 
effects. It gave rise to tlie national covenant of Scotland , a solemn 
pledge of unity and perseveiance in a great public cause long since 
devised, when the Spanish armada threatened the liberties and religion 
of all Bntain, but now directed against the domestic enemies of both 
The episcopal government had no friends, even among those who 
seived the king To him it was dear by the sincerest conviction, and 
by its connexion with absolute power, still more close and direct thai 
m England But he had reduced himself to a condition where it was 
necessary to sacrifice his authonty in the smaller kingdom, if he would 
hope to preserve it in the greater, and in this view he consented, in 
the parliament of 1641, to restore the presbytenan discipline of the 
Scottish church , an offence against his conscience (for such his pre- 
judices led him to consider it) which he aftenvards repented, when he 
discovered how absolutely it had failed of seiving his mterests 
In the great struggle with Charles against episcopacy, the encroach- 
ments of arbitrary rule, for the sake of which, in a great measure, he 
valued that form of church polity, were not overlooked , and the pai- 
liament of 1641 piocured some essential improvements in the civil 
constitution of Scotland Tnennial sessions of the legislature, and 
other salutaiy reformations, were borrowed from their fnends and 
coadjutors m England But what was still more important, was the 
abolition of that destiuctive control over the legislature, which the 
crown had obtained through the lords of articles These had doubtless 
been originally nominated by the several estates in parliament, solely 
to expedite the management of business, and relieve the entire body 
from attention to it But, as early as 1561, we find a practice estab- 
lished, that the spiritual lords should choose the temporal, generally 
eight m number, who ucre to sit on this committee, and conversely, 
the burgesses still electing their own To these it became usual to add 
some of the officers of state, and in 1617 it was established that eight 
of them should be on the list Charles proem ed, without authonty of 
parliament, a further innovation m 1633 The bishops chose eight 
peers, the peers eight bishops , and these appointed sixteen commis- 
sioners of shires and boroughs Thus the whole power was devolved 
upon the bishops, tlie slaves and sycophants of the crown. The par- 
liament Itself met only on two days, the first and last of their pretended 
session, the one time in order to choose the lords of articles, the other 
to ratify what they proposed (Wight, 69 etpost) So monstrous an 
Anomaly' could not long subsist in a high-spinted nation This impro* 
vident assumption of power by lovv-bom and odious men precipitated 

52 
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their downfall, and made the destruction of the hierarchy appear the 
necessaiy guarantee for parliamentary independence, and the ascen- 
dant of the anstociacy But, lest the court might, in some other form, 
regain this preliminary oi initiative voice in legislation, which the 
experience of many governments has shown to be the surest method of 
keeping supieme authority in their hands, it was enacted in 164 . 1 , that 
each estate might choose lords of articles or not, at its discretion , but 
that all propositions should in the first instance be submitted to the 
whole parliament, by whom such only as should be thought fitting 
might be refeired to the committee of articles for consideration 
This parliament, however, neglected to abolish one of the most 
odious engines that tyranny ever devised against public virtue, the 
Scots law of treason It had been enacted by a statute of James I 111 
1424, that all Icasing-makers, and tellers of what might engender dis- 
cord between tlie king and his people, should forfeit life and goods ^ 
This act was renewed under James II It was aimed at the factious 
aristocracy, who perpetually excited the people by invidious reproaches 
against the king's administration But m 1584, a new antagonist to 
the crown having appeared in the presbyterian pulpits, it was deter- 
mined to silence opposition by giving the statute of leasing-makmg, as 
it was denominated, a more sweeping operation. Its penalties were 
accordingly extended to such as should “ utter untrue or slanderous 
speeches, to the disdain, reproach, and contempt of his highness, his 
parents and progenitors, or should meddle in the affairs of his high- 
ness or his estate ” The “ hearers and not reporters thereof" were 
subjected to the same punishment It may be remarked that these 
Scots statutes are woided with a latitude nevei found in England, even 
in the worst times of Henry VIII Lord Balmermo, who had opposed 
the court in the parliament of 1633, letamed in his possession a copy 
of an apology intended to have been presented by himself and other 
peers in their exculpation, but fiom which they had desisted, in appre- 
hension of the king’s displeasuie This was obtained clandestinely, 
and in breach of confidence, by some of his enemies , and he was 
indicted on the statute of leasing-making, as having concealed a slander 
against his majesty’s government A juiy was returned with gross 
partiality, yet so outrageous was the attempted violation of justice that 
Balmermo was only convicted by a majonty of eight against seven. 
For in Scots Junes a simple majonty was sufficient, as it is still in all 
cases except treason It was not thought expedient to carry this sen- 
tence into execution , but the kingdom could never pardon its govern- 
ment so infamous a stretch of power (Lalng, ibid ) The statute 
itseif however seems not to have shared the same odium we do nqt 
find any effort made for its repeal , and the ruling party m 1641, unfoi 
tunately, did not scruple to make use of its sanguinary provisions 
against their own adversanes (Arnot’s Cnm Trials, p 122) 

The conviction of Balmermo is hardly more repugnant to justice 
than some other cases m the long reign of James VI Eight yeais 
after the execution of the eail of Gowne and his brother, one Sprot a 
notaiy, having indiscreetly mentioned that he was m jiossession of 


^ Statutes of Scotland, vol ii p 8 Pinkerton, 


1 11 ^ J.-aing, III iiy 
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letters, wntten by a person since dead, -which evinced his participa- 
tion in that mystenous conspiracy, was put to death for conceahng 
them- Thomas Ross suffered, in 161S, the punishment of treason for 
pubhshmg at Oxford a blasphemous hbel, as the indictment caUs it, 
agamst the Scots nation. (Amot’s Cnminal Tnals, p 7 ° ) I 
not what he could have said worse than what their sentence agamst 
him enabled others to say, that, amidst a great vaunt of Christianity 
and civilization, they took away men’s h\ es by such statutes, and such 
constructions of them, as could only be paralleled in the annals of the 
worst tyrants By an act of 1584, the pnvy council were empowered 
to examine an accused party on oath , and, if he dechned to answer 
an) question, it was held denial of their junsdiction, and amounted to 
a conviction of treason. This was expenenced by tivo jesuits, Cnghton 
and Ogilvy, m 1610 and 1615, the latter of nhom was executed.’ One 
of the statutes upon which he was indicted contamed the singular 
absurdity of “ annulhng and rescindmg e\ ery thing done, or hereafter 
to be done, m prejudice of the royal prerogative, m any time bygone or 
to come.” 

It -was perhaps impossible that Scotland should remam mdifferent in 
the great quarrel of the sister kingdom. But haiang set her heart upon 
two things incompatible in themselves from the outset, according to the 
circumstances of England, and both of them ultimately impracticable, 
the continuance of Charles on the throne and the establishment of a 
presbytenan church, she fell into a long course of disaster and igno- 
mmy, till she held the name of a free constitution at the will of a con- 
queror Of the three most conspicuous among her nobility in this 
penod, each died by the hand of the executioner , but the resemblance 
IS in nothmg besides , and the characters of Hamilton, Montrose, and 
Argyle are not less contrasted than the factions of which they were the 
leaders. Humbled and broken down, the people looked to the re-es- 
tafahshment of Charles II on the throne, though brought about by the 
sternest minister of Cromwell’s tyraimy, not only as the augury of 
prosperous days, but as the obhteration of pubhc dishonour 

They were miserably deceived in every hope. Thirt)’^ infamous years 
consummated the misfortunes and degradation of Scotland. Her fac- 
tions have always been more sanguinary, her rulers more oppressive, 
her sense of justice and humanity less active, or at least show-n less in 
public acts, dian can be charged agamst England. The parliament of 
1661, influenced by wicked statesmen and lawyers, left far behmd the 

1 The Gewne couspiracy is well known to be one of the most difficult problems m history 
j^not has gi\en a \er> good account of it, p eo , and shcvn its truth, which could notrcason- 
ablj be questioned, whatever mom e we nuiy assign for it He has laid stress on Logan s let- 
teis, which appear to have been unaccountably shgbted by some writers I have long had a 
snspiaon, founded on these letters, that the earl of Both lell, a dating man of desperate for- 
tunes, was in some m a nn er concerned in the plot, of i hich the earl of Goisne and lus brother 
were the instruments 

’ Amot, p. 67 sej. , State Trials, ii. Sit The prisoner was told that he was not charged 
icr sa^ung mass, nor for seducing the people to popery nor for any thing that concerned his 
consaence hut for declining the km^s authority, and mamtammg treasonahle opinions, as the 
libelled on made it treason not to answer the king or his council in any matter which 
should be 

1 most monstrous imqiuUes of a monstrous junsprudence, the Scots criminal 

law, 10 debar a prisoner from any defence inconsistent with the indictment that is, he might 
OMy a lac^ bu' was not permitted to assert that, being true it did not ivanant the ccnrhi wi« 
of guilt. Amot, 354 
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royalist commons of London , and rescinded as null the entire acts of 
1641, on the absurd pretext that the late king had passed them through 
force. The Scots’ constitution fell back at once to a state little better 
than despotism The lords of articles u ere revived, accordmg to the 
same form of election as under Charles I A few years afterwards the 
duke of Lauderdale obtained the consent of parliament to an act, that 
whatever the king and council should order respecting ill ecclesiastical 
matters, meetings, and persons, should have the force of law A 
militia, or rather army, of 22,000 men, was established, to march 
wherever the council should appoint, and the honour and safet) of the 
king require Tines to the amount of 85,000^, an enormous sum in 
that kingdom, were imposed on the covenanters The earl of .Vrg^le 
brought to the scaffold by an outrageous sentence, his son sentenced to 
lose his life on such a construction of the ancient law against leasing- 
makmg as no man engaged in political affairs could be sure to escape, 
the w orst system of constitutional laws administered by the w orst men, 
left no alternative but implicit obedience or desperate rebellion 

The presb> tenan church of course fell by the act w hich annulled the 
parliament wherein it had been established Episcopacy revav ed, but 
not as It had once existed in Scotland , the junsdiction of the bishops 
became unlimited , the general assemblies, so dear to the people, w ere 
laid aside 1 The new prelates were odious as apostates, and soon 
gamed a still more indelible title to popular hatred as persecutors, 
riiree hundred and fifty of tlie pi esbv tenan clergj' (more than one 
third of the whole number) 'were ejected from their benefices’ Then 
began the preaching m com enticles, and the secession of the e.\cited 
and exasperated multitude from the churches , and then ensued the 
ecclesiastical commission with its inquisitonal vigilance, its fines and 
corporal penalties, and the free quarters of the soldiery, with all that 
can be implied in that word Then came the fruitless insurrection, and 
the fanatical assurance ot success, and the certain discomfiture by a 
disciphned force, and tlie consternation of defeat, and the unbounded 
cruelties of the conqueror And this went on with perpetual aggrav'a- 
tion, or very rare intervals, through the reign of Charles , the tj ranny 
of Lauderdale far exceeding that of Middleton, as his own fell short of 
the duke of York’s No part, 1 bcliev'e, of modem histoiy^ for so long 
a penod, can be compared for the wickedness of government to the 
Scots administration of this reign In proportion as the laws grew 
more rigorous against the presbj tenan worship, its followers evinced 
more steadiness , dnv en from tlieir com enticles, they resorted, some- 
times by night, to the fields, the woods, the mountains , and, as the 
troops were continually employed to disperse them, they came with 
arms which they were often obliged to use , and thus the hour, the 
place, the circumstance, deepened every impression, and bound up 
their faith wath indissoluble associations The same causes produced 


V Lainff IV m KirUon p 141 “ Whoso shall compare,’ he saj-s, "this set of hishooi 

with the old bishops established m the > ear 1612. shall fiod that these w ere but a sort of 
mie;, compared "^vilh our new bumops * ** 

’Lamg. iv 32 I^Uon sajs 3^ p 149 These Here what Here called the voiine 
ministers, iho e -ftho bad entered the church since 1649 ^ ^ young 
by acbnowleJgiuj tlie Authont> of bishops 


They might ha\ e bept their cures 
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a dark fanaticism, which beheved the revenge of its own ivrongs to be 
the execution of divme justice , and, as tins acquired new stiengm by 
every successive aggravation of tyranny, it is literally possible that a 
continuance of the Stuart government might have led to something 
very like an extermination of the people in the western counties of 
Scotland In the year 1676 letters of intercommuning were published , 
a wnt forbidding all persons to hold intercourse with the parties put 
under its ban, or to furnish them with any necessary of life on pam of 
being reputed guilty of the same crime But seven years afterwards, 
when the Cameronian rebelhon had assumed a dangerous character, a 
proclamation was issued against all who had ever harboured or com- 
muned with rebels , courts were appointed to be held for their trial as 
traitors, which were to continue for the next three years Those who 
accepted the test, a declaration of passive obedience repugnant to the 
conscience of the presbytenans and imposed in 1681, were excused 
horn these penalties, and by this means they were eluded 
The enormities of this detestable government are far too numerous, 
even m species, to be enumerated in this slight sketch , and of course 
most instances of cruelty have not been recorded The privy-council 
was accustomed to extort confessions by torture , that grim divan of 
bishops, lawyers, and peers sucking in the groans of each undaunted 
enthusiast, in hope that some imperfect avowal might lead to the sacri- 
fice of other victims, or at least warrant the execution of the present 
It IS said that the duke of York, whose conduct m Scotland seems to 
efface those sentiments of pity and respect which other parts of his life 
might excite, used to assist himself on these occasions (Laing, iv 116 ) 
One Mitchell having been induced, by a piomise that his life should be 
spared, to confess an attempt to assassinate Sharp the primate, was 
brought to trial some years afterwards , when four lords of the council 
deposed on oath that no such assurance had been given him , and 
Sharp insisted upon his execution The vengeance ultimately taken 
on this infamous apostate and persecutor, though doubtless m violation 
of what is justly reckoned an universal rule of morality, ought at least 
not to weaken our abhorrence of the man himself 
The test above mentioned was imposed by parliament in i68r, and 
contained, among other things, an engagement never to attempt any 
alteration of government in church or state The earl of Argyle, son 
of him who had perished by an unjust sentence, and himself once 
before attainted by another, though at that time restored by the king, 
was still destined to illustrate the house of Campbell by a second 
martjrdoni He refused to subscribe the test without the reasonable 
explanation that he would not bind himself from attempting, in his 
station, any improvement m church or state This exposed him to an 
accusation of leasmg-making (the old mjstery of iniquity in Scots law) 
treason He was found guilty through the astonishing audacity 
of the crown lawyers and servihtj of the judges and jury It is not 
perhaps certain that his immediate execution would have ensued , but 
no ™nn evei" trusted securely to the mercies of the Stuarts, and Argyle 
escaped in disguise by the aid of his daughter-in-law The council 
proposed that this lady should be publicly whipped , but there was an 
excess of atrocity in the Scots on the court side, which no Lnghshman 
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could reach , and the duke of York felt as a gentleman upon such a 
suggestion. (Life of James II , i 710 ) The carl of Argyle was brought - 
to the scaftold a few years afterwards on this old sentence , but after 
his unfortunate rebellion, which of course ivould ha\e legally justified 
his execution 

The Cameronians, a party rendered wild and fanatical through m- 
tolerab’c oppression, pubhshed a declaration, wherein, after renouncing 
their allegiance to Charles, and expressing their abhorrence of murder 
on the score of religion, they announced their determination of re- 
taliating, according to their power, on such pnvj'-counsellors, officers 
in command, or others, as should continue to seek their blood The 
fate of Sharp was thus before the eyes of all who emulated his crimes , 
and m terror the council ordered, that whoever refused to disown this 
declaration on oath, should be put to death m the presence of two 
witnesses Every officer, every soldier, was thus intrusted with the 
privilege of massacre , the unarmed, the women and children, fell in- 
discriminately by the sword and besides the distinct testimonies that 
remain of atrocious cruelty, there exists in that kingdom a deep tradi- 
tional horror, the record, as it were, of that confused mass of crime and 
misery which has left no other memorial * 

A parhament summoned by James on his accession, with an intima- 
tion from the throne that they were assembled not only to express their 
own duty', but to set an example of comphance to England, gave, with- 
out the least opposition, the required proofs of loyalty They acknow- 
ledged the king’s absolute power, declared their abhorrence of any 
pnnciple derogatory to it, professed an unreserved obedience m all 
cases, bestowed a large revenue for life. They enhanced the penalties 
against sectaries , a refusal to give evidence against traitors or other 
delinquents was made equivalent to a conviction of the same offence , 

It was capital to preach even in houses, or to hear preachers m the 
fields The persecution raged with still greater fury in the first part of 
this reign But the same repugnance of the episcopal party to the 
king’s schemes for his own rehgion, which led to his remarkable 
change of policy in England, produced similar effects in Scotland He 
had attempted to obtain from parliament a repeal of the penal laws 
and the test , but, though an extreme servihty or a general intimidation 
made the nobility acquiesce in his propositions, and two of the bishops 
were gained over, yet the commissioners of shires and boroughs, who 
voting promiscuously in the house, had, when united, a majonty over 
the peers, so firmly resisted every encroachment of popery, that it was 
necessary to try other methods than those of parliamentary enactment 
After the dissolution the dispensmg power was brought mto play , the 
pnvy-council forbade the execution of the laws against the cathohcs , 
several of that rehgion were introduced to its board , tlie royal boroughs 
were depnved of their pnvnleges, the king assuming the nomination of 
their chief magistrates, so as to throw the elections wholly into the 
hands of the crown. A declaration of indulgence, emanatmg from the 
long’s absolute prerogative, relaxed the seventy of the laws against 


^ Qoud of Witnesses, passim De Foe's Hist, of Church of Scotland Ki4. tWr T^my 
Scott's notes in Minstrelsy of Scottish Bolder, &c. £cc. 
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presbytenan conventicles, and, annulling the oath of^supremacy and 
the test of 1681, substituted for them an oath of allegiance, acknow- 
ledging his power to be unhmited He promised at the same time 
that, “he would use no force nor invincible necessity against any ma" 
on account of his persuasion, or the protestant religion, nor would de- 
pnve the possessors of lands formerly belonging to the church ” A 
very intelhgible hint that the protestant religion was to exist only by 
this gracious sufferance 

The oppressed presbytenans gained some respite by this mdulgenc^ 
though instances of executions under the sanguinary statutes of the 
late reign are found as late as the beginning of 1688 But the memory 
of their suffenngs was mdehble, they accepted, but ivith no gratitude, 
the insidious mercy of a tyrant they abhorred. The Scots’ conspiracy 
with the pnnce of Orange went forward simultaneously ivith that of 
England, it included several of the council, from personal jealousy, 
dislike of the king’s proceedings as to religion, or anxiety to secure an 
mdemmty they had little deserved in the approaching crisis The 
people rose in different parts of Scotland, the Scots’ nobility and 
gentry m London presented an address to the prince of Orange, re- 
questing him to call a convention of the estates, and this irregular 
summons u as universally obeyed 

The king was not without fnends m this convention , but the whigs 
had from every cause a decided preponderance England had led the 
way, William was on his throne, the royal government at home was 
wholly dissolved , and, after enumerating in fifteen articles the breaches 
committed on the constitution, the estates came to a resolution “ That 
James VII , bemg a professed papist, did assume the royal power, and 
acted as king, without ever talang the oath required by law, and had, 
by the advice of evd and wicked counsellors, invaded the fundamental 
constitution of the kmgdom, and altered it from a legal limited 
monarchy to an arbitrary despotic power, and hath exerted the same 
to the subversion of the protestant religion, and the violation of the 
laws and liberties of the kingdom, whereby he hath forfaulted (forfeited) 
his nght to the crown, and the throne has become vacant.” It was 
evident that the English vote of a constructive abdication, having been 
partly groimded on the lung’s flight, could not without still greater 
violence be applied to Scotland, and consequently the bolder denomi- 
nation of forfeiture was necessarily employed to express the penalty of 
his misgovemment There was, m fact, a very sinking difference m 
the circumstances of the two kingdoms In the one, there had been 
illegal acts and unjustifiable seventies, but it was, at first sight, no 
very' strong case for national resistance, which stood rather on a calcu- 
lation of expediency than an mstinct of self-preservation or an impulse 
revenge. But m the other, it had been a tyranny, dark as 
that of the most barbarous ages, despotism, which m England was 
scarcely in blossom, had borne its bitter and its poisonous fruits no 
word of shghter import than forfeiture could be chosen to denote the 
national rejection of the Stuart line, 

A dedarahon and claim of rights was drawn up, as in England, 
together with the resolution that the crown be tendered to William 
ana Alary, ^d descend afterwards m conformity with the huutalions 
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enacted in the sister kingdom This declaration excluded papists from 
the throne, and asserted the illegality of proclamations to dispense 
with statutes, of the inflicting capital punishment without jurj", of im- 
prisonment without special cause or delay of trial, of exacting enormous 
fines, of nominating the magistrates m boroughs, and seveial otlier vio- 
lent preceedings in the b\o last reigns These articles the convention 
challenged as their undoubted right, against which no declaration or 
precedent ought to operate They reserved some other important 
gnevances to be redressed in parliament Upon this occasion, a noble 
hre of liberty shone forth to the honour of Scotland, amidst those scenes 
of turbulent faction or servile corruption which the annals of her par- 
liament so perpetually displayed. They seemed emulous of English 
freedom, and were proud to place their own imperfect commonwealth 
on as firm a basis 

One great alteration in the state of Scotland was almost necessanly 
involved in the fall of the Stuarts Their most conspicuous object had 
been the maintenance of the episcopal church , the line was drawaa far 
more closely than in England , in that church w ere the court’s friends, 
out of It were its opponents Above all, tlie people were out of it, and 
in a revolution brought about by the people, their voice could not be 
slighted It was one of the articles accordingly in the declaration of 
nghts, that prelacy and piecedence m ecclesiastical oflice w'ere repug- 
nant to the genius of a nation reformed by presbj ters, and an unsup- 
portable grievance which ought to be abolished. William, there is 
reason to beheve, had offered to preserve the bishops, in return for 
their support in the convention But this, not more happily for Scot- 
land than for himself and his successors, they refused to give. No 
compromise, or even acknowledged toleration, was practicable m that 
country bebveen two exasperated factions, but, if oppression was 
necessary, it w'as at least not on the majority that it ought to fall But 
besides this, theie was as clear a case ol forfeiture in tlie Scots’ epis- 
copal church as in the royal family of Stuart The mam controversy 
between the episcopal and presbytenan churches iVas one of dry aiiti- 
quanan criticism, little more interesting than those about the Rom.an 
senate, or the Saxon wittenagemot, nor perhaps more capable of de- 
cisive solution , It was at least one as to which the bulk of mankind 
are absolutely mcapableof forming a rational judgment for themselves 
But, mingled up as it had always been, and most of all in Scotland, 
with faction, with revolution, wi^ power and emolument, w’lth courage 
and devotion, and fear, and hate, and revenge, this and dispute of 
pedants drew along with it the most glowing emotions of the heart, a nd 
the question became utterly out of the province of argument. It was 
very possible that episcopacy might be of apostohcal institution , but 
for this institution houses had been burned and fields laid waste, and 
the gospel had been preached in wildernesses, and its ministers had 
been shot m their prayers, and husbands had been murdered before 
their wives, and virgins had been defiled, and many had died by the 
executioner, and by massacre, and m imprisomnent, and in exile and 
slavery, and women had been tied to st^es on the sea-shore tiU the 
tide rose to overflow them, and some had been tortured and mutilated. 
It was a rehgion of the boots and the thumb-screw, frhicli^ a good man 
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must be ver>^ cold-blooded indeed if he did not hate and reject from 
the hands which offered it For, after ah, it is much more certain thAt 
the Supreme Being abhors cruelty and persecution, than that he ha^ 
set up bishops to have a superiority over presbyters 

It was howevei a serious problem at that time, whether the presby- 
terian church, proud and stubborn as she had formerly shown herself so, 
could be brought under a necessary subordination to the civil magis- 
trate, and whether the more fanatical part of it, whom CargiU and 
Caineion had led on, would fall again into the ranks of social life But 
here expenence victoriously confuted these plausible apprehensions 
It was soon perceived that the insanity of fanaticism subsides of itself, 
unless purposely heightened by persecution The fiercer spint of the 
sectanes was allayed by degrees, and, though vestiges of it may 
probably still be perceptible by observers, it has nevei, in a political 
sense, led to dangerous effects The chuich of Scotland, in her general 
assemblies, preserves the forms, and affects the language, of the six- 
teenth century , but the Erastianism, against which she inveighs, 
secretly controls and paralyses her vaunted liberties , and she cannot 
but acknowledge that the supremacy of the legislature is hke the collar 
of the watch-dog, the price of food and shelter, and the condition upon 
which alone a religious society can be endowed and established by any 
prudent commonwealth ' The judicious admixture of laymen m these 
assemblies, and, in a far greater degree, the perpetual intercourse -with 
England, which has put an end to everything hke sectanan bigotry, and 
even exclusive communion, in the higher and middling classes, are the 
principal causes of that remarkable moderation which for many years 
has charactenzed the successors of Knox and klelviUe 
The convention of estates was turned by an act of its own into a 
parhament, and continued to sit dunng the king’s reign This, which 
was rather contrary to the spint of a representative government than 
to the Scots constitution, might be justified by the very unquiet state of 
the kingdom and the intngues of the Jacobites hlany excellent 
statutes were enacted in this parliament, besides the provisions included 
m tlie declaration of rights, twenty-six members were added to the 
representation of the counties, the tyrannous acts of the two last 
reigns ncre repealed, the unjust attainders were reversed, the loids of 
articles were abohshed After some years, an act was obtained against 
wrongous imprisonment, still more effectual perhaps m some respects 
than that of the habeas corpus m England The prisoner is to be 
released on bail within twenty-four hours on application to a judge, 
unless committed on a capital charge, and m that case must be brought 


The practice obsened in summanuig- or dissolving the great nationil assembly of the 
church of Scotland -which, according to the prcsb>tenan theory, can onlj be done by lU ovvn 
amhonty, is rather amusing ‘ The moderator dissolves the asscmblj in the name of the Lord 
jesui Lhnst, the head of the church , and, by the same authority, appoints another to meet 
on a certain da> of tlic ensuing’ j car 'Ihc Jord bjgh commissioner then dissolves thcas. crably 
EdmW^h p inorher to meet on the same daj ” ^Vmots History 

1 ani inclined to smpect, but -tvith no very certain recolleclion of what I liave been told, that 
Amot has muspheed the order in which this xi> done, and that the lord high comraibsioneristhc 

^dretse'd m the modera^^ ^ 
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to trial wthin sixty days A judge refusing to give full effect to the 
act IS declared incapable of pubhc trust 

Notwithstanding these great improvements m the constitution, and 
the cessation of religious tyranny, the Scots are not accustomed to 
look back on the reign of William mth much complacency The 
regeneration was far from perfect , the court of session continued to be 
corrupt and partial, severe and illegal proceedings might sometmies be 
imputed to the council, and m one lamentable instance, the massacre 
of the Macdonalds in Glencoe, the dehberate crime of some statesmen 
tarnished not slightly the bright fame of their deceived master though 
It was not for the adherents of the house of Stuart, under whom so 
many deeds of more extensive slaughter had been perpetrated, to fill 
Europe with their invectives against this military execution ^ The 
^plscopal clergy, driven out injuriously by the populace from their 
livings, were permitted after a certain time to hold them again in some 
instances under certain conditions, but William, perhaps almost the 
only consistent friend of toleration in his kingdoms, at least among pubhc 
men, lost by this indulgence the affection of one party, without in the 
slightest degree conciliating the other “ The true cause, however, of 
the prevalent disaffection at this period was the condition of Scotland, 
an ancient, independent kingdom, inhabited by a pioud, high-spirited 
people, relatively to another kingdom, which they had long regarded 

I The lung’s instructions by no means warrant the execution, espenally with all its circum 
sanccs of cruelty, but they contain one unfortunate sentence — “ If Maclean [s,cl of Glencoe, 
and that tribe can be well separated from the rest, it will be a proper vindication of the public 
justice to extirpate that seat of thieves ” This was written, it is to be remembered, while they 
were exposed to the penalues of the law for the rebellion But the massacre would never have 
been perpetrated, if lord Breadalbane and the master of Stair, two of the worst men in Scot- 
land, had not used the foulest arts to effect it It is an apparent great reproach to the govern 
ment of William, that they escaped with impunity but political necessity bears down justice 
and honour Lamg, iv 246 Carstarcs' State Papers 
* Those who took the oaths were allowed to coutmue m their churches without compliance 
with the presbytenan discipUnc, and many more wlio not only refused the oaths but prayed 
openly for James and his family Carstares, p 40 But in 1693 an act for settling the peace 
and quiet of the church ordains, that no person be admitted or continued to be a minister or 
preacher unless he have takentbe oath of allegiance, and subsenbed the assurance thathe held 
the lung to be de facto et de jure, and also the confession of faith and that he owns and ac- 
knowledges presbytenan church-go\ emmeut to be the only government of this church, and 
that he will submit thereto and concur therewith, and will never endeavour, directly or mdi- 
rcctly, the prejudice orsubvcrsion thereof Id 715 Lamg, iv 255 
nils act seems not to have been slncUy insisted upon and the episcopal clergy, though 
their advocates did not forget to raise a cry of persecuuon, which was beheved m England, are 
said 10 have been treated with singular favour De Foe ch illeiiges tliem to sliow any one 
minister that ever ivas deposed for not acknowledging the church, if at the same time he offered 
to acknowledge the government and take the oaths and says they have been often challenged 
on this head Hist of Churdi of Scotland p 319 In fact, a statute was passed in 1693, 
which confirmed all ministers who would qualify themselves by talung the oaths and no less 
than 116 (according to Lamg, iv 259 ) did so contmue nay, De Foe reckons 165 at the time 
of ihe umon P 320 

The ngid presbytenans inveighed against any toleration, as much as they did against the 
lung s authority over their own church But the government paid httle attention to their bi- 
gotry besides the above tn-ntioned episcopal clergymen, those who seceded from the church, 
ihough universally JacobilM and most dangerously so, were indulged with meeung houses la 
all towns and by an act of the nucen, 10 Anne, c 7 , obtained a full toleration, on condition of 
praying for the royal family, with wluch diey never compUed It was thought necessary to 
put them under some fr^h reslnctions m 1748, their real for the Pretender being uotonous and 
umvcipL by an act at Geo U c 34 which has very properly been repealed after the motive 
for It had wholly ceased, and even at first was hardly reconalable witli the general pnnap'-s 
of religious liberty though it lU becomes fbose to censure it who vmdicate the penal laws 0/ 
fcuxaocth against popery 
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with enmity, still with jealousy, but to which, in despite of their theory 
tical equality, they Tvere kept in subordination by an insurmountable 
necessity The union of the two crowns had withdrawn their sovereign 
and his court, yet their government had been national, and on the 
whole wth no great mtemuxture of English influence. Many reasons 
however might be given for a more complete mcorporation, which had 
been the favourite proiect of James I , and was discussed, at least on 
the part of Scotland, by commissioners appointed m 1670 That treaty 
failed of making any progress , the terms proposed being such as the 
English parliament would never have accepted. At the revolution a 
similar plan was just hinted, and abandoned. Meanwhile, the new 
character that the Enghsh government had assumed rendered it more 
difficult to preserve the actual connexion. A king of both countries, 
especially by origin more allied to the weaker, might maintam some 
impartiality m his behaviour towards each of them But, if they were 
to be ruled, in effect, nearly as two republics , that is, if the power of 
their parhaments should be so much enhanced as ultimately to deter- 
mine the principal measures of state (which was at least the case m 
England), no one who saw their mutual jealousy, rising on one side to the 
highest exasperation, could fail to anticipate that some great revolution 
must be at hand , and that an umon, neither federal nor legislative, but 
possessing every mconvemence of both, could not long be endured. The 
w ell known business of the Danen Company must have undeceived 
every rational man who dreamed of any ^temative but incorporation 
or separation The Scots parhament took care to bnng on the crisis 
fay the act of security m 1704- It was enacted that, on the queen's 
death wthout issue, the estates should meet to name a successor of the 
royal hne, and a protestant , but that this should not be the same 
person who would succeed to the crown of England, unless durmg her 
majesty's reign conditions should be estabhshed to secure from Eng- 
hsh influence the honour and mdependence of the kingt^om the author- 
ity of parhament, the rehgion, trade, and liberty of die nation. This 
was explained to mean a free intercourse with the plantations, and the 
benefits of the navigation act The prerogative of declanng peace 
and war was to be subjected for ever to the approbation of parliament, 
lest at any future time these conditions should be revoked. 

Those who obtained the act of secunty were partly of the Jacobite 
faction, who saw m it the hope of restonng at least Scotland to the 
bamshed heir , partly of a very different description, whigs in pnnciple, 
and determined enemies of the Pretender, but attached to their coun- 
try, jealous of the Enghsh court, and detenmned to settle a legislative 
union on such terms as became an independent state Such an union 
was now seen m England to be mdispensable , the treaty was soon 
aften\ards begun, and, after a long discussion of the terms between the 
commissioners of both kingdoms, the incorporation took effect on the 
1st of May, 1707 It is provided b> the articles of this treaty, con- 
firmed by the parliaments, that the succession of the united kmgdom 
shall lemain to the pnncess Sophia, and the heurs of her body, being 
protestante , that all privileges of trade shall belong equally to both 
nations , that there shall be one great seal, and the same com, weights, 
and measures, that the episcopal and presbytenan diurches of England 
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and Scotland shall be for ever established, as essential and fundamental 
parts of the union , that the united kingdom shall be represented by 
one and the same parliament, to be called the parliament of Great 
Eiitam, that the number of peers for Scotland shall be sixteen, to be 
elected for every parliament by the whole body, and the number of 
representatives of the commons forty-five, two thirds of wl win to be 
chosen by the counties, and one third by the boroughs , that the crown 
be restrained from creating any new peers of Scotland , that both parts 
of the united kingdom shall be subject to the same duties of excise, 
and the same customs on export and import , but that, when England 
raises two millions by a land-tax, 48,000/ shall be raised in Scotland, 
and m like proportion 

It has not been unusual for Scotsmen, even in modem times, while 
they cannot but acloiowledge the expediency of an union, and the 
blessings which they have reaped from it, to speak of its conditions as 
less favourable than their ancestors ought to have claimed. For this 
however there does not seem much reason The ratio of population 
would indeed have given Scotland about one eighth of the legislative 
body, instead of something less than one twelfth , but no government 
except the merest democracy is settled on the sole basis of numbers , 
and if the companson of wealth and of public contributions was to be 
admitted, it may be thought that a country, which stipulated for itself 
to pay less than one fortieth of direct taxation, was not entitled to a 
much greater share of the representation than it obtained. Combining 
the two ratios of population and property, there seems little objection 
to this part of the union , and m general it may be observed of the 
articles of that treaty, what often occurs with compacts intended to 
oblige future ages, that they have rather tended to thiow obstacles in 
the way of reformations for the substantial benefit of Scotland, than to 
protect her against encroachment and usurpation 

This however could not be securely anticipated m the reign of Anne , 
and, no doubt, the measure was an expeiiment of such hazaid that 
eveiy lover of his country must have consented in trembling, or revolted 
from It with disgust No past experience of history was favourable to 
the absorption of a lesser state (at least where the government partook 
so much of the republican form) in one of superior power and ancient 
rivalry The representation of Scotland m the united legislature was 
too feeble to give any thmg like security against the English prejudices 
and animosities, if they should continue or revive The church was 
exposed to the most apparent perils, brought thus within the power of 
a legislature so fiequently influenced by one which held her not as a 
sister, but rather a bastard usurper of a sister’s inheritance , and, though 
her permanence was guaranteed by the tieaty, yet it was hard to say 
how far the legal competence of parliament might hereafter be deemed 
to extend, or at least how far she might be abridged of her privileges, 
and impaired in her dignity^ If very few of these mischiefs have 

1 Archbishop Tcnison said, in the debates on the union, he thought the narrow notions of all 
churches had been their rum, and that he believed the church of Scotland to be as true a pro 
testaiit church as the church of England, though he could not say it was as perfect Carstares, 
759 rhis sort of language was encouraging but the exclusitc doctrine, or jus divinum, was 
sure to rctam many advocates, and has always done so Fortunately fpe Gre^r Britain it has 
not had the sbghtest effect on the laity m modem times ’ 
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resulted from the union, it has doubtless been owing to the prudence of 
our government, and chiedy to the general sense of nght, and the dimi- 
nution both of national and religious bigotry dunng the last century 
But It IS always to be kept m mind, as the best justification of those who 
came into so great a sacnfice of natural patriotism, that they gave up 
no excellent form of polity, that the Scots constitution had never pro- 
duced the people’s happiness, that their parhament was bad in its com- 
position, and in practice little else than a factious and venal anstocracy , 
that they had before them the alternatives of their present condition, 
with the prospect of unceasing discontent, half suppressed by unceas- 
ing corruption, or of a more honourable, but very precarious, separation 
oflhe two kingdoms, the renewal of national wars and border-feuds, at 
a cost the poorer of the two could never endure, and at a hazard of 
ultimate conquest, which, with all her pride and bravery, the expenence 
of the last geneiation had shown to be no impossible tenn of the 
contest 

The union closes the story of the Scots constitution From its own 
nature, not more than from the gross prostitution with which a majority 
had sold themselves to the surrender of their own legislative existence. 
It vas long odious to both parties m Scotland An attempt to dissolve 
it by the authority of tlie united parliament itself was made in a very 
few years, and not very decently supported by the whigs against the 
queen’s last mmisti y But, after the accession of the house of Hanovei, 
the Jacobite party displayed such strength in Scotland, that to main- 
tain the union was evidently indispensable for the leigning family 
That party comprised a large proportion of the supenor classes, and 
neatly the whole of the episcopal church, which, though fallen, was for 
some years considerable m numbers The national prejudices ran m 
favoui of their ancient stock of kings, conspiring with the sentiment of 
dishonour attacned to the union itself, and jealousy of some innovations 
which a legislature they were unwilling to recognise thought lit to intro- 
duce It IS certain that Jacobitism, m England little moie, after the 
reign of George I , than an empty word, the vehicle of indefinite dis- 
satisfaction m those who were never ready to encounter peril or sacnfice 
advantage for its affected principle, subsisted in Scotland as a vivid 
emotion of loyalty, a generous piomptitude to acc or suffer in its cause, 
and, even when all hope was extinct, clung to the recollections of the 
past, long after the veiy name was only knorni by tradition, and every 
feeling connected with it had been wholly effaced to the south of the 
Tweed It is believed that some peisons m that country kept up an 
intercourse with Charles Edward as their sovereign till his decease in 
17S7 They had given, forty years befoie, abundant testimonies of 
dieir activity to serve him. That rebellion is, m more respects than 
one, disgraceful to the British government , but it furnished an oppor- 
tunity for a wise measure to prevent its recurrence, and to break down 
in some degree the anstocratical ascendency, by abolishing the here- 
ditary jurisdictions which, according to the genius of the feudal system, 
were exercised by territorial proprietors under royal charter or pre- 
scription. Much, however, still remains to be done, m order to place 
mat now wealthy and well-instructed people on a footing with the 
I nghsh, as to the just participation of pohtical liberty, but what would 
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best conform to the spirit of the act of union might possibly sonietimes 
contravene its letter. 


CHAPTER XVIII. 

ON THE CONSTITUTION OF IRELAND. 

Ancient State of It eland — Its Kingdoms and Chieftainships — Law of 
Tanistry and Gavel-kind— Rude Stats of Society — Invasion of Henry 
II — Acquisitions of English Barons — Forms of English Constitu- 
/ tion established— Exclusion of native Irish from them— Degeneracy 
of English Settlers — Parliament of Ireland — Disorderly State of the 
Island — The Irish regain part ^ their Territories — English Law 
confined to the Pale — Poyninfs Law — Royal Authority revives 
under Henry VIII — Resistance of Irish to Act of Supremacy — Pro- 
testant Church established by Elizabeth — Effects of this Measure — 
Rebellions of her Reign — Opposition in Parliament — Arbitrary Pro- 
ceedings of Sir Henry Sidney — James I — Laws against Catholics 
enforced— English Law established throughout Ireland — Settlements 
of English in Mnnstei, Ulster, and other Parts — Injustice attending 
them — Constitution of Irish Parliament — Charles I promises Graces 
to the Irish — Does not confirm them — Administi ation of Strafford— 
Rebellion of 1641 — Subjugation of Insh by Ciomwell — Restoration 
of Charles II — Act of Settlement — Hopes of Catholics under Charles 
and James — Wai of 1689, and final Reduction of Ireland — Penal 
Laws against Catholics — Dependence of Ii ish on English Pailiament 
— Giowth of a Patriotic Paity in 1753 — ^pp. 83 o-S 73 

The antiquities of Insh history, imperfectly recorded, and rendered 
more obscure by controversy, seem hardly to belong to our present 
subject But the political order or state of society among that people 
at the penod of Henry II ’s invasion must be distinctly apprehenaed 
and kept in mind, before we can pass a judgment upon, or even under- 
stand, the course of succeeding events, and the policy of the English 
government in relation to that island 

It can hardly be necessary to mention (the idle traditions of a deriva- 
tion from Spam having long been exploded) that the Irish are descended 
from one of those Celtic tribes, which occupied Gaul and Bntain some 
centuries before the Chnstian era. Their language, however, is so far 
dissimilar from that spoken in Wales, though evidently of the same 
root, as to render it probable that the emigration, whether from this 
island or from Armorica, was in a remote age , while its close resem- 
blance to that of the Scottish Highlanders, which hardly can be called 
another dialect, as unequivocally demonstrates a nearer affinity of the 
two nations It seems to be generally believed, though the antiquaries 
are far from unanimous, that the Irish are the parent tribe, and planted 
llicir colony in Scotland since the commencement of our era 
About the end of the eighth century some of those swarms of 
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Scandinavian descent which were poured out m such unceasing and 
irresistible multitudes on France and Bntam began to settle on the 
coasts of Ireland, These colonists v/ere known by the name of 
Ostmen, or men from the east, as m France they were called Normans 
from their northern ongin. They occupied the sea-coast from Antrim 
easterly round to Limenck, and by them the prmcipal cities of Ireland 
were built They waged war for some time agamst the aboriginal 
Irish in the intenor, but though better acquainted %vith the arts of 
cmhzed life, their infenonty in numbers caused them to fail at length 
m this contention , and the piratical invasions from their brethren in 
Nonvay becoming less frequent m the eleventh and twelfth centunes, 
they had fallen into a state of dependence on the native pnnces 
The island was divided into five provincial kingdoms, Leinster, 
Munster, Ulster, Connaught, and Meath , one of whose sovereigns 
was chosen king of Ireland m some general meeting, probably of 
the nobility or smaller chieftains and of the prelates But there seems 
to be no cleEir tradition as to the character of this national assem- 
bly, though some mamtam it to have been tnennially held The 
monarch of the island had tnbutes from the infenor kings, and a 
certain supremacy, especially m the defence of the country agamst 
invasion , but the constitution was of a federal natuie, and each was 
independent m ruling his people, or in making war on his neighbours. 
Below the Inngs were the chieftains of different septs or families, perhaps 
in one or two degrees of subordination, beanng a relation, which may 
be loosely called feudal to each other and to the crown * 

These chieftainships, and perhaps even the kmgdoras themselves, 
though not partible, followed a very different rule of succession tlian 
that of pnmogemture They were subject to the law of tanistry, of 
which the pnnciple is defined to be, that the demesne lands and dignity 
of chieftainship descended to the eldest and most worthy of the same 
blood, these epithets not being used, we may suppose, synonjnnously, 
but in order to indicate tliat the preference given to senionty was to be 
controlled by a due regard to desert No better mode, it is evident, 
of providing for a perpetual supply of those civil quarrels, in which 
the Irish are supposed to place so much of their enjoyment, could have 
been devised Yet, as these grew sometimes a litde too frequent, it 
was not unusual to elect a tanist, or reversionary successor, m the life- 
time of the reigning chief, as has been the practice of the more civili/ed 
nations An infant was never allowed to hold the sceptre of an Insh 
kingdom, but was necessanly postponed to his uncle or other kinsman 
of mature age, ds was the case also in England, even after the consoli- 
dation of the Anglo-Saxon monarchy » 

The land-oi\ners who did not belong to the noble class bore the same 
name as their chieftam, and were presumed to be of the same hnea'^’e 
But they held their estates by a very different and an extraordmmy 


' Mr Junes Ware's Antiquities of Ireland Lehnds History of Ireland, Introduction 
Lcdwichb Dissertations 

» Id. Auct aLo Davis’s RcMrls, ajj , and his "Discovery of the true Causes why Ireland 
-^uMued hll W Majesty’s happy Rei^n, ’ i6g Sir John Davis, author of 
the philosophical jioaaTvuOi Seavro.', was duef justice of Ireland under James I The 

tract Just quoted Is well tno«i as a concise «id lummous exposition of llie hutory of iKal 
country from the Enghsh invasion. v u* mar 
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tenure, that of Irish gavel-kmJ On the decease of a proprietor, in- 
stead of an equal partition among his children, as m the gavcl-kind of 
English law, the chief of the sept, according to the generally received 
e\planation, made, oi was entitled to make, a fresh division of all the 
lands within his" district , allotting to the heirs of the deceased a por- 
tion of the integral territory along with the other members of the tribe 
It seems impossible to conceive that these partitions were renewed on 
every death of one of the sept But they are asset ted to have at least 
taken place so frequently, as to produce a continual change of posses- 
sion, and consequently to preclude altogether the improvement of the 
soil The policy of this custom doubtless sprung fiom too jealous a 
solicitude as to the excessive inequality of wealth, and from the habit 
of looking on the tribe as one family of occupants, not wholly divested 
of Its onginal right by the necessary allotment of liiids to paiticular 
cultivators It bore some degiee of analogy to the institution of the 
year of jubilee m the Mosaic code, and, what may be thought more 
immediate, was almost exactly similar to the rule of succession which 
is laid down in the ancient laws of Wales 

In the terntones of each sept, judges called Brehons, and taken ou/ 
of certain families, sat with primeval simplicity upon turfen benches i*. 
some conspicuous situation, to determine contioversies Their usages 
are almost wholly unknown , for what have been published as frag- 
ments of the Brehon law seem open to great suspicion at least of being 
interpolated^ It i« notoiious, that accoiding to the custom of many 
states in the infancy of civilization, the Irish aamitted the composition 
or fine for murder, instead of capital punishment , and this was divided, 
as in other countiies, between the kindred of the slam and the judge 
In the twelfth century it is evident that the Irish nation had made 
far less progress in the road of impiovement than any othei of Europe 
in circumstances of climate and position so little unfavourable They 
had no aits, that deseive the name, noi any commerce, their best line 
of sea-coast being occupied by the Noiwegians They had no fortified 


MVarc Lcland Ledwich Davis's Discovery, ibid Reports, 49 It is remTrkablL that 
DaMS seems to have been aware of an analogy between the custom of Ireland and Wales, and 
yet that he only quotes the statute of Rutland, la Edw I , which by itself docs not prove it 
It is however proved, if I understand the passage, by one of the Leges Walhaj, published by 
Wotton, p 1*^9 A gavel or partition was made on thu death of every member of a family for 
three generations, alter which none could be enforced But these parceners were to be all in 
the same degree so that nephews could not compel their uncle to a partition, but must wait 
till his death, when they were to be put on an equality with their cousms and this, I suppo‘^e, 
IS meant by the expression m the statute of Rutland, ** quod hccrcditatcs remaneant partibilcs 
inter coiisiimles Juetedes 

3 Leland seems to favour the authenticity of the supposed Brehon laws published by Vallan 
cey Introduction. 29 The style is said to be verj distinguishable from the Irish of the 
twelfth or thirteenth century, and the laws themselves to have no allusion to the settlement ot 
lorcigners m Ireland or to coined money whence some asenbe them to the eighth century 
On the other hand, Lcdwich proves that some parU must be later than tlie tenth century 
Dissertations, 1 270 And others hold them to be not older than the thirteenth Canip^Il s 
Historical Sketch of Irel^d^, 41 It is also maintained that they are very unfaithfully trans 
latcd But, when we find the Anglo-Saxon and Norman usages, relief, aid, wardship, trial bv 
|ury (and that unanimous), and a sort of correspondence m the ranlxS of society witn those of 
England, (which all we read elsewhere of the ancient Irish seems to contradict), it is imnossi 
ble to resist the suspicion that they are either extremely mterpo’atcd, or were compiled in a 
late age, and among some of the septs who had most mtercourse with the English We knnw 
that the degenerate colonists, such as the earls of Desmond, adopted the Brelion law in th-lr 
terntones but^his would probably be with some adm \ urc of tlhat to which they luad been 
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towns, nor any houses or castles of stone , the first having been erected 
at Tuam a very few \ ears before the un’asion of Henr).^ Their comer- 
sion to Chnsnamty indeed, and the multitudeof cathedral and conien- 
tual churches elected throughout the island, had been the cause, and 
pronably the sole cause, of the nse of some cities, or Milages with that 
name, such as Armagh, Cashel, and Tnm. But neither the chiefs nor 
the people lo-ted to be confined within their precmcts, and chose rather 
to dwell in scattered cabins amidst the free sohtude of bogs and moun- 
tains. As we might expect, their quahties were such as belong to man 
by his onginal nature, and which he displays in all parts of the globe 
where the state of society is inartificial they were gay, generous, hos- 
pitable, ardent m attachment and hate, credulous of falsehood, prone 
to anger and violence, generally crafty, and crueL With these % ery 
general attnbutes of a barbarous people, the Insh character was dis- 
tmgmshed by a peculiar vivacit) of imagination, an enthusiasm and im- 
petuosity of passion, and a more than ordinary bias towards a submis- 
sive and superstinous sp’nt m religion 
This spirit may jusdv be traced in a great measure to the virtues and 
piety of the early preachers of the gospel m that country Their m- 
fluence, though at this remote age, and vath our imperfect knowledge. 
It may hardly be distmguishable amidst the hcentiousness and ferocity 
of a rude people, w as necessarily directed to counteract those vices, and 
cannot ha\e failed to mitigate and compensate their eviL In the 
seventh and eighth cencunes, while a total ignorance seemed to over- 
spread the face of Europe, the monastenes and schools of Ireland pre- 
served, m the best manner they could, such learning as had survived 
the re’ olunons of the Roman world. But the learning of the monas- 
tenes had never much efficacy m dispelhng the ignorance of the laity ; 
and mdeed even m them it had decayed long before the twelfth cen- 
tury The clergy were respected and numerous. The bishops alone 
amounting at one time to no less tnan 300 (Ledvrich, i 395 ) Ana it 
has been mamtained by our most learned waiters, that they were wholly 
independent of the see of Rome till a httle before the English m/asion, 
vshen one of their primates thought fit to sohcit the pad from thence 
on his consecration, according to me disdplme long practised m oth^" 
western churches 

It will be readily percei/ed that the government of Ireland must 
have been almost entirely anstocratical, and not very unlike of the 
feudal confederaaes m France dunng the ninth and tenth centimes. It 
was perhaps siili more oppressive. The ancent condition of the com- 
mon people of Ireland, says sir James Ware, was very’ httle different 
fromslavery (.Antiquities of Irel^d, n. 76 ) Unless we believe this con- 
diuon to hav e been greatly detenorated under the rule of their nati . e 
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chieftains after the English settlement, for which there seems no good 
reason, we must give little credit to the fanciful pictures of prosperity 
and happiness in that period of abongmal independence which the 
Insh, in their discontent with later times, have been apt to draw They 
had, no doubt, like all other nations, good and wise pnnces, as well as 
tyrants and usurpers But we find by their annals that out of two 
hundred ancient kings, of whom some brief memorials are recorded, 
not more than thirty came to a natural death (Ledwich, i 260 ) , while, 
for the later penod, the oppression of the Irish chieftains, and of those 
degenerate English who trod in their steps, and emulated the vices 
they should have restrained, is the one constant theme of history 
Their exactions kept the peasants m hopeless poverty, their tyranny in 
perpetual fear The chief claimed a right of taking from his tenants 
provisions for his own use at discretion, or of sojourning in their houses 
This was called coshery, and is somewhat analogous to the royal pre- 
rogative of purveyance A still more ternble oppression was the 
quartering of the lords’ soldiers on the people, sometimes nutigated by 
a composition, called by the Insh bonaght^ For the perpetual war- 
fare of these petty chieftains had given rise to the employment of mer- 
cenary troops, partly natives, partly from Scotland, known by the un- 
couth names of Kerns and GaUow-glasses, who proved the scourge 
of Ireland down to its final subjugation by Ehzabeth. 

This unusually backward condition of society furnished but an in- 
auspicious presage for the future Yet we may be led by the analogy 
of other countnes to think it probable that if Ireland had not tempted 
the cupidity of her neighbours, there would have arisen m the course 
of time some Egbert or Harold Harfager to consolidate the provincial 
kingdoms into one hereditary monarchy , which by the adoption of 
better laws, the m reuse of commerce, and a frequent intercourse with 
the chief courts of Eureoe, might have taken as respectable a station 
as that of Scotland in i \e commonwealth of Chnstendom. If the two 
islands had afterwards b come incorporated through intermarriage of 
their sovereigns, as would very likely have taken place, it might have 
been on such conditions of equality as Ireland, till lately, has never 
known , and certainly without that long tragedy of cnme and misfor- 
tune which her annals unfold. 

The reduction of Ireland, at least m name, under the dominion of 
Henry II was not achieved by his own efforts He had little share in 
It, beyond receiving the homage of Insh pnnces, and granting charters 
to his English nobility Strongbow, Lacy, Fitz-Stephen, were the real 
conquerors through whom alone any portion of Insh temtory was 
gained by arms or treaty , and as they began the enterprise without 
the king, they earned it on also for themselves, deeming their swords 
a better secunty than his charters This ought to be kept m mind, as 
reveahng the secret of the English government over Ireland, and fur- 
nishing a justification for what has the appearance of a negligent aban- 
donment of its authonty The few barons, and other adventurers, who 
by dint of forces hired by themselves, and, in some instances, by con- 
ventions with- the Irish, settled their armed colonies in the island, 
t ough they had done much for Henry II , in causing his name to be 
1 Ware, u 74 Davis’s Discovery, 174 Spensers State of Ireland, 39a 
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acknowledged, his administration to be established in Dublin, and in 
holding their lands by his grant They claimed in then turn, accord- 
ing to the practice of all nations and the pnnciples of equity, that those 
who had borne the heat of the battle should enjoy the spoil wthoul 
molestation Hence, the enormous grants of Henry and his succes- 
sors, though so often censured for impohcy, ivere probably what they 
could scarce avoid , and though not perhaps absolutely stipulated as 
the pnce of titular sovereignty, were somethmg very hke it (Davis, 
135 ) But what IS to be censured, and what at all hazards they were 
bound to refuse, was the \iolation of their faith to the Irish prmces, in 
shanng among these insatiable barons their ancient temtones ; which, 
setting aside the wrong of the first invasion, were protected by their 
homage and submission, and sometimes by positive conventions The 
whole island, m fact, wdi the exception of the county of Dubhn and 
the mantime towns, was divided before the end of the thirteenth cen- 
tury, and most of it in the twelfth, among ten English famihes earl 
Strongbow, who had some colour of hereditary tide, accordmg to our 
notions of law, by his marnage wth the daughter of Dermot, king oi 
Leinster, oblainmg a grant of that province , Lacy acquinng Aleath, 
which was not reckoned a part of Leinster, in the same manner , the 
whole of Ulster being given to de Courcy , the whole of Connaught to 
de Burgh , and the rest to six others These, it must be understood, 
they were to hold m a sort of feudal suzeramty, parcelhng them 
among their tenants of the English race, arid expellmg the natives, 
or driving them into the worst parts of the country by an mces- 
sant warfare. 

The Insh chieftains, though compelled to show some exterior signs 
of submission to Henry, never thought of renouncing their own autho- 
nty or the customs of their forefathers , nor did he pretend to mterfere 
wth the government of their septs, content with their promise of hom- 
age and tnbute, neither of which were aftenvards paid But in those 
parts of Ireland which he reckoned his own, it was his aim to establish 
the English laws, to render the lesser island, as it were, a counterpart 
m all Its cml constitution, and mirror of the greater The colony from 
England was already not inconsiderable, and hkely to increase , the 
Ostraen, who inhabited the mantime tow ns, came very willmgly, as all 
settlers of Teutonic cngm have done, into the English customs and 
language , and upon this basis, leavmg the accession of the abonginal 
people to future contmgencies, he raised the edifice of the Insh consti- 
tution He gave charters of pnvilege to the chief towns, began a divi- 
sion into counties, appointed shenffs and judges of assize to admmister 
justice, erected supreme courts at Dubhn, and perhaps assembled par- 
liaments (Leland, 80 et post. Davis, 100 ) His successors pursued 
the same course of policy , me great charter of hberties, as soon as 
granted by John at Runnymede, was sent over to Ireland and the 
whole common law, with all its forms of process, and every pnvilege it 
was deemed to comey, became the birthnght of the Anglo-Insh 
colonists.^ ° * 

These had now spread over a considerable part of the island. 
Twelve counties appear to have been established bj John, compre- 

' Inst. 343. Lclnad, 203 Harus’s Hibenuca, u 14 
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bending most of Leinster and Munster, while the two ambitious 
families of Courcy and de Burgh encroached more and more on the 
natnes in the other provinces * But the same necessity, which grati- 
tude for the Services, or sense of the power of the great famihes had 
engendered, for rewarding them by excessive grunts of territory, led to 
other concessions that rendered them almost independent of tlie 
monarch) (Lehnd, 1 70 ) The franchise of a county palatine gave a 
right of exclusive ci\il and cnminal junsdiction , so that the king's 
^v^t should not run, nor his judges come within it, tliough judgment in 
Its courts might be rc\crscd b) writ of error in the 1 mg's bench I he 
lord might enfeoft ten-'wts to hold b> knight’s scrviee of himself , he 
hadfulmost all regalian Mghts, the lands of those attainted for treason 
escheated to him , he acted m even, thing rather as one of tlie great 
feudatanes of France or Germany thin a subject of the English 
crown Such had been Chester, and onl> Chester, in England, but in 
Ireland this dangerous independence was pennitted to Strongbow in 
Leinster, to Lacy in Meath, and at a later time to the Butlers and 
Geraldines m parts of Munster Strongbow’s vast inhentance soon 
fell to five sisters, who took to tlieir shares, witli the same palatine 
rights, the counties of Carlow, Wexford, Kilkenn>, Kildare, and the 
distnct of Leix, since called the Queen’s Count) » In all these palati- 
nates, forming by far the greater portion of the English terntories, the 
king's process had its course only within the lands belonging to the 
church (Davis, 147 Leland 291 ) The Enghsli aristocracy of Ire- 
land, in the thirteenth and fourteenth centunes, bears a much closer 
analog) to that of France in rather an earlier penod than any thing 
which the history of this island can show 

Pressed by the inroads of these barons, and despoiled frequentl) of 
lands secured to them by grant or treat), the native chiefs had recourse 
to the throne for protection, and would in all likelihood have submitted 
wathout repining to a sovereign who could have afiforded it (Id. 194. 
209) But John and Henry III , in whose reigns the independence of 
the aristocracy was almost complete, though insisting by writs and 
proclamations on a due observance of the laws, could do little more 
for their new subjects, who found a better chance of redress in stand- 
ing on their own defence The powerful septs of the north enjojed 
their libert) But those of Munster and Leinster, intermixed wath the 
Enghsh, and encroached upon from every side, were the victims of 
constant injustice , and abandoning the open country for bog and 
mountain pasture, grew more poor and barbarous in the midst of the 
general advance of Europe Alanv remained under the )oke of En“'- 
lish lords, and in a worse state than that of villenage, because still less 


* These comuies are Dublin, KJdare, Meath (uicludinj Westmeath), Louth Carlow, Wex 

ford Kilkenny Waterford Cork, Tipperary, Kerry, and Limenck In the reign of Edward 
I we find sheriffs also of Connaught and Roscommon Leland i. rg aims except the north 
em province and some of the central drsincts, all Ireland n as shire ground, and subject to the 
crown in the thirteenth century, honever It might fall away in the two next Those n ho write 
confusedly about this subject, pretend that the authontx of the kmg at no ume extended ^ 
yond the pale whereas that name was not known, I believe till the fifteenth century IJnder 
the great earl of Perr broke who died in laig the whole island was perhaps nearly as much 
reduced under obedience as in the reign of Khzabeth Leland, 205 ’ 

* Da^ns 140 WiUiain Manschal earl of Pembroke who marned the dnu-hter of eari 
btrongbow left five soas and 6\c daughter:* the first all died wiuiout issue 
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protected by the tribunals of justice The Irish had originally stipulated 
with Henry 11 for the use of their own laws (Leland, 225 ) They 
were consequently held beyond the pale of English justice, and regarded 
as aliens at the best, sometimes as enemies, in our courts Tbus, as 
by the Brehon customs murder was only punished by a fine, it was not 
hdd felony to kill one of Insh race, unless he had confonned to the 
English law ^ Five septs, to which the royal families of Ireland be- 
longed, the names of O’Neal, O’Connor, O’Bnen, O’Malachlin, and 
Mac Murrough, had the special immunity of being within the piotec- 
tion of our law, and it was felony to kill one of them I do not know 
by what means they obtained this privilege , for some of these were 
certainly as far from the king’s obedience as any m Ireland* But 
oesides these a vast number of charters of denization were gi anted to 
particular persons of Insh descent from the reign of Henry II down- 
wards, which gave them and their postenty the full birthrights of Eng- 
lish subjects nor does there seem to have been any difficulty in pro- 
curing these * It cannot be said, therefore, that the English govern- 
ment, or those who represented it in Dublin, displayed any reluctance 
o emancipate the Irish from thraldom Whatever obstruction might 
oe interposed to this was from that assembly whose concurrence was 
necessary to eveiy general measure, the Anglo-Irish parliament Thus, 
m 1278, we find the first instance of an application from the community 
of Iieland, as it is termed, but probably from some small number of 
septs dwelling among the colony, that they might be admitted to live 
by the English law, and oftenng 8000 marks for this favour The letter 
of Edward I to the justiciary of Ireland on this is sufficiently charac- 
teristic both of his wisdom and his rapaciousness He is satisfied of 
the expediency of granting the request, provided it can be done with 
the general consent of the prelates and nobles of Ireland , and diiects 
the justiciary, if he can obtain that concurrence, to agree with the 
petitioners for the highest fine he can obtain, and for a body of good 
and stout soldiers (Leland, 243 ) But this necessary consent of the 
anstocracy was withheld Excuses were made to evade the king’s 
desire It was wholly incompatible with their systematic encroach- 
ments on their Insh neighbours to give them the safeguard of the 


* Davis, loo log He quotes the following record from an assize at Waterford, m the 4th 
of Edward II (1311), which may be extracted, as bneily illustrating the state of law in Ire- 
land better than any general positions **Quod Kobertus le Wayleys rectatus de mortc 
Johannis fihi I\or Mtc Gillcmory, fclonicS per ipsum intcr/ecti, etc Vemt et bene cogno\it 
quod pncdictum Johannem interfccit diat tamen quod per ejus interfecuonem fcloniam cem* 
miitere non potint, quia dicit^ quod prsdictus Johannes fiiit purus Hibcmicus, etnon de Iibcro 
sanguinci etc cum dominus dicli Johannis, cujus Hibemicu^ idem Johannes fuit, die quo 
mt^iectus fuit, soluUoncm pro ipso Johanne Hibemico suo sic uiterfecto petere voluent, ipsc 
Robertus paratus ent ad respondendum de solutione pracdicid prout jusuiia suadcbit Et super 
hoc 'cnit quidam Johannes le Peer, ct djcit pro dommo rege, quod pncdictus Johannes fihus 
Wor Mac Gillcmory, ct antecessores sui de cocnomine prsdicto a tempore quo dominus 
Hennci^ nhus imperatncis, quondam dominus Hibcmim, tntavus doraini regis nunc, i^uit in 
rlibcrnia. legem Anglican^ in Hiberma usque ad hanc oiem habere, ct secundum ipsam 
icg^ judican ct deduci dcl^t ” We have here both the general rule, that the death of an 
imlmiaa was only pumshable by a compo^mon to bis lord, and the exception m behalf of 
those nati>cs who had conformed to the English law 

II u ^ Leland, 82 It %vas necessary to plead m bar of an action, that the plaintiO" was 
HiDcmicus, et non de quinquc sangumibus 

J Davis, 108 ‘ If I 'hould collect out of the records all the chatters of this bind, I should 

mabe a volume Uicrcof b hey began as early as tlic reign of Henry III Leland, 324 
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king’s writ for their possessions The Irish renewed their supplication 
more than once, both to Edward I and Edward III , they found the 
same read* ness in the English court , they sunk at home through the 
same unconquerable oligarchy (Leland 289) It is not to be imagined 
that the entire Inshry partook in this desire of renouncing their ancient 
customs Besides the prejudices of nationahty, there was a strong 
inducement to preserve the Brehon laws of tanistry, which suited better 
a warlike tnbe than tlie hereditary succession of England But it 
was the imequivocal duty of the legislature to avail itself of every 
token of voluntary submission , which, though beginning only with the 
subject septs of Leinster, would gradually incorporate the whole nation 
in a common bond of co-equal pnvileges with their conquerors 
Meanwhile, these conquerors were themselves brought under a moral 
captivity of the most disgraceful nature , and, not as the rough soldier 
of Rome is said to have been subdued by the art and learning of 
Greece, the Anglo-Norman barons, that had wrested Ireland from the 
native possessors, fell into their barbarous usages, and emulated the 
vices of the vanquished This degeneracy of the English settleis 
began very soon, and continued to increase for several ages They 
intermamed with the Irish , they connected themselves with them by 
the national custom of fostenng, which formed an artificial relation- 
ship of the stnctest nature,' they spoke the Insh language, they 
affected the Irish dress and manner of weanng the hair,* they even 
adopted, in some instances, Insh surnames, they harassed their 
tenants with every Insh exaction and tyranny, they administered Insh 
law, if any at all , they became chieftams rather than peers , and 
neither regarded the long’s summons to his parliaments, nor paid any 
obedience to his judges (Davis, 152 182 Leland, 1 256, &c. Ware, 
II 58 ) Thus the great family of De Burgh or Burke, in Connaught, 
fell off almost entirely from subjection , nor was that of the earls of 
Desmond, a younger branc'* of the house of Geraldine or Fitzgerald, 


^ ''There were two other customs, proper and peculiar to the Irishry, which, being the 
cause of many strong combinations and factions do tend to the utter ruin of a commonwealth 
The one fostering^ the other gossifred, both wluch have ever been of greater esumation 
among this people than with any other nation in the Christian world. For /osterin^, I did 
never hear or read that it was ui that use or reputation in any other country, barbarous or 
avil, as It hath been, and yet is, ut Ireland, where they put away all their children to fosterers 
the potent and nch m^n selling, the meaner sort buying, the alterage and nursing of their 
children , and the reason is, because in the opinion of this people, hath always been 
a stronger alliance than blood , and the foster-children do Ipvc and are beloved of their foster- 
fathers and their sept, more than of their own natural parents and kmdred, and do partiapate 
of ihcir me an s more frankly, and do adhere to them in all fortunes, with more afTcction and 
constancy The like may be said of gossifred or compatermty, which though by the canon 
(S^\ It be a spiritual affimty, and a juror chat was gossip to either of the parties mi^ht m former 
times have been challenged, as not indiflcrent, by our law, yet there was no nation under the 
vin that ever made so religious an account of it as the Insh Davis 179 

" For that now there is no diversity in array bctiveen the English marchers and the Irish 
tfutmics, 5^d so by colour of the English marchers, the Insh enemies do come from day to 
day into the English counties as English marchers, and do rob and kill by the highways, and 
desuoy tlie common people by lodging upon them m the nights, and also do kill Uie husbands 
in the mghts, and do take their coods to the Insh men wherefore it is ordained and agreed, 
that no manner of man that wdl be taken for an Englishman shall have no beard above his 
mouth that is to say, that he have no hairs upon his upper Up, so that the said lip be once at 
least shaven every fortnight, or of equal growth with the nether lip And U any man be found 
among the English coninry hereunto, thafr then it shall be lawful to every man to take them 
and their goods as Insh enemies, and to ransom them as Insh enemies" Insh Statutes, 
as Henry VI c 4 ^ 
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much less independent of the crown , though by the title it enjoy^, 
and the palatine franchises granted to it by Edward III over the 
counties of Limenck and Kerry, it seemed to keep up more show of 
English allegiance 

The regular constitution of Ireland was, as I have said, as nearly as 
possible a counterpart of that estabhshed in this country The 
admimstration was vested in an English justiciary or lord deputy, 
assisted by a council of judges and principal officers, mixed with some 
prelates and barons, but subordinate to that of England, as the im- 
mediate advisers of the sovereign. The courts of Chancery, King’s 
Bench, Common Pleas, and Exchequer, were the same in both coun- 
tnes , but writs of error lay from judgments given in the second of 
these to the same court in England For all momentous purposes, 
as to grant a subsidy, or enact a statute, it was as necessary to summon 
a parliament in the one island as in the other An Irish parliament 
originally, like an English one, was but a more numerous council, to 
which the more distant as well as the neighbouring barons were sum- 
moned, whose consent, though dispensed with in ordinary acts of state, 
was both the pledge and the condition of their obedience to legislative 
provisions In 1295, the shenff of each county and hberty is directed 
to return two knights to a parliament held by Wogan, an active and 
able deputy (Leland, 253 ) The date of the admission of burgesses 
cannot be fixed with precision , but it was probably not earlier than the 
reign of Edward III. They appear m 1341 , and the earl of Desmond 
summoned many deputies from corporations to his rebel convention 
held at Kilkenny m the next year (Cox’s Hist of Ireland, 117 i2o) 
The commons are mentioned as an essential part of parliament in an 
ordinance of 1359 , before which time, in the opinion of lord Coke, 
“ the conventions m Ireland were not so much parliaments as assem- 
blies of great men.” (Id 125 129 Leland, 313) This, as appears, 
IS not strictly correct , but in substance they were perhaps little else 
long aftenvards. 

The earhest statutes on record are of the year 1310 , and from that 
year they are lost till 1429, though we know many parhaments to have 
been held in the mean time, and are acquamted by other means wth 
their provisions Those of 1310 bear witness to the degeneracy of the 
Enghsh lords, and to the laudable zeal of a feeble government for the 
reformation of their abuses They begin wth an act to restrain great 
lords from takmg of pnses, lodging, and sojourmng with the people of 
the country against their will. “ It is agreed and assented,” the act 
proceeds, “ that no such pnses shall be henceforth made without ready 
payment and agreement, and that none shall harbour or sojourn at the 
house of any other by such mahce agamst the consent of him which is 
owner of the house to destroy his goods , and, if any shall do the 
same, such pnses, and such manner of destruction, shall be holden for 
open robbery, and the kmg shall have the suit thereof, if others will 
not, nor dwe not sue. It is agreed also, that none shall keep iffie 
people nor keam (foot-soIdiers) in time of peace to hve upon the poor 
of the country, but that those which will have them, shah, keep them at 
their own charges, so that their free tenants, nor fanners, nor other 
tenants, be not charged with them.” The statute proceeds to restrain 
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great lords or others, e\cept such as have royal franchises, from giving 
protections, which they used to compel the people to purchase , and 
directs that there shall be commissions of assize and gaol delivery 
through all the counties of Ireland (Irish Statutes ) 

These regulations exhibit a picture of Irish miseries The barbarous 
practices of coshering and bonaght, the latter of which was generally 
Iwnown m later times by the name of coyne and livery, had been bor- 
rowed from those native chieftains whom our modern Hibernians some- 
times hold fortli as the paternal benefactors of their countiy * It was 
the enme of the Geraldines and the De Courcys to have retrograded 
fiom the comparative humanity and justice of England, not to have 
deprived the people of freedom and happiness they had never known 
These degenerate English, an epithet by which they are always distin- 
guished, paid no regard to the statutes of a parliament which they had 
disdained to attend, and which could not render itself feared We 
find many similar laws in ihe fifteenth century, after the interval which 
I have noticed m the printed records And, m the intervening period, 
a parliament held by Lionel duke of Clarence, second son of Edward 
III , at Kilkenny, in 1367, the most numerous assembly that had ever 
met in Ireland, was prevailed upon to pass a very severe statute 
against the insubordinate and degenerate colonists It recites that the 
English of the realm of Ireland were become mere Irish in their lan- 
guage, names, apparel, and manner of living, that they had rejected 
the English laws, and allied themselves by intermarnage with the Insh 
It prohibits, under the penalties of high treason, or at least forfeiture of 
lands, all these approximations to the native inhabitants, as well as the 
connexions of fostenng and gossipred The English are restrained 
from permitting the Irish to graze their lands, from presenting them to 
benefices, or receiving them into religious houses, and from entertain- 
ing llieir bards On the other hand, they are forbidden to make war 
upon their Irish neighbours without the authonty of the state And, 
to enforce better these provisions, the king’s sheriffs are empowered 
to enter all franchises for the apprehension of felons or traitors (Irish 
Statutes Davis, 202 Cox. Leland ) 

This statute, like all others passed in Ireland, so far from pretending 
to bind the Insh, regaided them not only as out of the king’s allegiance, 
but as perpetually hostile to his government They were generally 
denominated the Irish enemy This doubtless was not according to 
the policy of Henry II , nor of the English government a considerable 
time after his reign Nor can it be said to be the fact, though from 
some confusion of times the assertion is often made, that the island 
was not subject, in a general sense, to that prince, and to the three 
next kings of England The English were settled in e ery province , 
an imperfect division of counties and administration of justice sub- 
sisted , and even the Irish chieftains, though ruling their septs by the 
Brehon law, do not appear in that period to have refused the acknow- 
ledgment of the kings sovereignty But compelled to defend their 
lands against perpetual aggression, they justly renounced all allegiance 
to a government which could not redeem the ongmal wrong of its 

' Leland, 281 Maurice Fitz Thomas, earl of Desmond, wa^, the fir«l ul 

the linglish, ac,.ording to Ware, ii 76 , who ittmosrd he exaction of coyne ana liicry 
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usurpation by the benefits of protection They became gradually 
stronger , they regained part of their lost temtones , and after the era 
of 1315, when Edward Bruce invaded the kingdom wth a Scots army, 
and, though ultimately defeated, threw the government into a disorder 
from which it never recovered, their progress was so rapid, that m the 
space of thirty or forty years, the northern provinces, and even part of 
the southern, were entirely lost to the crown of England (Leland, 1 
278 296 324. Davis, 157 197) 

It IS unnecessary in so brief a sketch to follow the unprofitable 
annals of Ireland m the fourteenth and fifteenth centuries Amidst 
the usual vanations of war, the English interests were continually 
losing ground Once only Richard II appeared with a very powerful 
army, and the pnnces of Ireland crowded round his throne to offer 
homage * But, upon his leaving the kingdom, they returned of course 
to their former independence and hostility The long civil wars of 
England m the next century consummated the rum of its power over 
the sister island The Insh possessed all Ulster, and shared Con- 
naught wth the degenerate Burkes The sept of O’Brien held their 
mra district of Thomond, now the county of Clare A considerable 
part of Leinster was occupied by other independent tnbes , while, m 
the south, the earls of Desmond, lords either by property or temtonal 
jurisdiction of the counties of Kerry and Limenck, and in some measure 
of those of Cork and Waterford, united the turbulence of English 
barons with the savage manners of Irish chieftains , ready to assume 
either character as best suited their rapacity and ambition , reckless 
of the king’s laws or his commands, but not venturing, nor, upon the 
whole, probably wishing, to cast off the name of his subjects The 
elder branch of their house, the earls of Kildare, and another illus- 
tnous family, the Butlers earls of Ormond, were apparently more 
steady in their obedience to the ciown , vet, m the great franchises of 
the latter, compnsing the counties of Kilkenny and Tipperary, the 
king’s -writ had no course , nor did he exercise any civil or military 
authonty but by the permission of this mighty peer (Davis, 193 ) 
Thus, in the reign of Henry VII , when the English authonty over 
Ireland had reached its lowest point, it was, with exception perhaps 
of a very few sea-ports, to all intents confined to the four counties of 
the Enghsh pale, a name not older perhaps than the preceding century, 
those of Dublin, Louth, Kildare, and Meath, the latter of which at that 
time included West Meath But even in these there were extensive 
marches, or frontier distncts, the inhabitants of which were hardly 
distinguishable from the Irish, and paid them a tribute, called black- 
rent , so that the real supremacy of the English laws was not probably 
established beyond the two first of these counties, from Dublin to 
Dundalk on the coast, and for about thirty miles inland ® From this 


Letind, 342 The nau\e chieftains who came toXlublm are said to have been seventy 
n\c m mimber but the insolence of the courtiers, who ridiculed an unusual dress and appei 
ance disgusted them 

2=9 236 Holinjrshed’s Chronicles of Ireland, p 4. 
exchequer in the reign of Henrj VUI . in his Brcviate of Ireland, from 
^ matcnals, sa>s expressly, that, by ihe disobedience oi 

w connexions. « the whole land^is now of Insh rule, 

except the little English jale, wnthm the counties of Duhhn and Heath, and. Uriel [Louthl 
which pass not thirty or forty miles in compass ” The Enghsh were also expeUed from 
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time, however, we are to date its gradual recovery. The more steady 
councils and firmer prerogative of the Tudor kings left little chance of 
escape from their authority either for rebellious peers of Enghsh race, 
or the barbarous chieftains of Ireland 

I must pause at this place to observe that we shall hardly find in the 
foregoing sketch of Irish history, during the penod of the Plantagenct 
dynasty (nor am I conscious of having concealed any thing essential), 
that systematic oppression and misrule which is every day imputed to 
the Enghsh nation and its government The policy of our kings ap- 
pears to have generally been wise and beneficent , but it is duly to be 
remembered that those very limitations of their prerogative which 
constitute liberty, must occasionally obstruct the evecution of the best 
purposes , and that the co-ordinate powers of parliament, so justly our 
boast, may readily become the screen of pnvate tyranny and inveterate 
abuse This incapacity of doing good as well as harm has produced, 
comparatively speaking, little mischief m Great Bntain , where the 
anstocratical element of the constitution is neither so predominant, 
nor so much in opposition to the general interest, as it may be deemed 
to have been m Ireland But it is manifestly absurd to charge the 
Edwards and Henrys, or those to whom their authonty was delegated 
at Dublin, with the crimes they vainly endeavoured to chastise, much 
more to erect either the wild barbanans of the north, the O’Neals and 
O’Connors, or the degenerate houses of Burke and Fitzgerald, into 
patnot assertors of tlieir country’s welfare The laws and hberties of 
England were the best mhentance to which Ireland could attain , the 
sovereignty of the Enghsh crown her only shield against native or 
foreign tyranny It was her calamity that these advantages were long 
withheld , but the blame can never fall upon the government of this 
island 

In the contest between the houses of York and Lancaster, most of 
the English colony in Ireland had attached themselves to the fortunes 
of the White Rose , they even espoused the two pretenders, who put 
in jeopardy the crown of Henry VII , and became of course obnoxious 
to his jealousy, though he Avas politic enough to forgive m appearance 
their disaffection. But, as Ireland had for a considerable time rather 
served the purposes of rebellious invaders, than of the English mon- 
archy, it Avas necessary to make her subjection, at least so far as the 
settlers of the pale Avere concerned, more than a Avord This produced 
the famous statute of Drogheda, m 1495, known by the name of Poyn- 
ing’s laAV, from the lord deputy through Avhose vigour and prudence it 
was enacted It contained a vanety of provisions to restrain the law- 
lessness of the Anglo-Insh Avithin the pale (for to no others could it 
immediately e.xtend), and to confirm the royal sovereignty AH pnvate 
hostihties Avithout the deputy’s licence Avere declared illegal , but to 
excite the Irish to Avar Avas made high treason. Murders Avere to be 
prosecuted according to law, and not, m the manner of the natives, by 
pillaging, or exacUng a fine from the sept of the slayer The citizens 


Munster, (^cept the walled tow^ The lun^ had no profit out of Ulster, but the manor of 
^rhngford, nor any in Connaught This treatise written about 1530 is printed m Hamss 
Hibemica Ihe proofs that, m this age, the English law and government were confined to 
tne four stures, are abundant It is even mentioned m a statute, 13 H VIII c a 
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or freemen of towns were prohibited from receiving wages or becoming 
retainers of lords and gentlemen , and, to prevent the ascendancy of 
the latter class, none who had not served apprenticeships were to be 
admitted as aldermen or freemen of corporations The requisitions of 
coyne and hvery, which had subsisted in spite of the statutes of 
Kilkenny, were again forbidden, and those statutes were renewed and 
confirmed The pnncipal officeis of state and the judges were to hold 
their patents during pleasure, “because of the great inconvenience 
that had followed from their being for term of life, to the king's 
gnevous displeasure” A still more important provision, m its per- 
manent consequence, was made, by enacting that all statutes lately 
made m England be deemed good and effectual in Ireland It has 
been remarked that the same had been done by an Irish act of Edward 
IV Some question might also be made, whether the word “lately” 
was not intended to hmit this acceptation of English law But in 
effect this enactment has made an epoch m Irish jurisprudence , all 
statutes made in England prior to the eighteenth year of Henry VII 
being held equally valid in that country, while none of later date have 
any operation, unless specially adopted by its parliament , so that the 
law of the two countries has begun to diverge from that time, and after 
three centunes has been in several respects differently modified 

But even these articles of Poyning's law are less momentous than 
one by which it is peculiarly known It is enacted that no parliament 
shall in future be holden in Ireland, till the king’s lieutenant shall 
certify to the king, under the great se^, the causes and considerations, 
and ml such acts as it seems to them ought to be passed thereon, and 
such be affirmed by the king and his council, and his hcence to hold a 
parliament be obtained. Any parliament holden contrary to this form 
and provision should be deemed void Thus, by securing the initiative 
power to the English council, a bridle was placed m the mouths of 
every Irish parhament It is probable also, that it was designed as a 
check on the lord-deputies, sometimes powerful Irish nobles, whom it 
was dangerous not to employ, but still more dangerous to trust 
Whatever might be its motives, it proved in course of time the great 
means of preserving the subordination of an island, which, from the 
similanty of constitution, and the high spirit of its inhabitants, was 
constantly panting for an independence which her more powerful 
neighbour neither desired nor dared to concede (Insh Statutes 
Davis, 230 Leland, 11 102 ) 

No subjects of the crown in Ireland enjoyed such influence at this 
time as the earls of Kildare , whose possessions lying chiefly within the 
pale, they did not affect an ostensible independence, but generally kept 
m their hands the chief authority of government, though it was the 
pohcy of the English court, m its state of weakness, to balance them 
in some measure by the rival family of Butler But the self-confidence 
with which this ex^tation inspired the chief of the former house laid 
him open to the vengeance of Henry VIII , he affected, while lord- 
deputy, to be surrounded by Insh lords, to assume their wild manners, 
to intermarry his daughters with their race The counsellors of 
English birth or origin dreaded this suspicious approximation to their 
hemditary enemies , and ICildare, on their complaint, was compelled 



844 Destruction of the Geraldine Family Earl of Desmond 

to obey his sovcieign's order by repairing to London He was com- 
mitted to the Tower , on a premature rcpoit that he had suffered death, 
his son, a young man to whom he had delegated the administration, 
took up arms under the rash impulse of resentment , the primate was 
murdered by his wild followers, but the citizens of Dublin and the 
reinforcement sent from England suppressed this hasty rebellion, and 
Its leader was sent a prisoner to London Five of his uncles, some of 
them not concerned m the treason, perished with him on the scaffold , 
his father had been more fortunate in a natural death , one sole sur- 
Mving child of twelve years old, who escaped to Flanders, became 
afterwards the stock from which the great family of the Geraldines >\as 
restored (Leland ) 

The chieftains of Ireland were justly attentive to the stern and 
systematic despotism which began to characterize the English govern- 
ment, displayed, as it thus was, m the destruction of an ancient and 
loyal house But their intimidation produced contrary effects , they 
became more ready to profess allegiance and to put on the exterior 
badges of submission , but more jealous of the crown in their hearts, 
more resolute to preserve tlieir independence, and to withstand any 
change of laws Thus, m the latter years of Henry, after the northern 
Irish had been beaten by an able deputy, lord Leonard Grey, and the 
lordship of Ireland, the title huheito boinc by the successors of Henry 
II , had been laised by act of parliament to the dignity of a kingdom, 
(Irish Statutes,33 H VIII c i ) the native chiefs came in and submitted, 
the earl of Desmond, almost as independent as any of the natives, 
attended parliament, from which his ancestors had for some ages 
claimed a dispensation , several peerages were conferred, some of them 
on the old lush families , fresh laws were about the same time enacted 
to estabhsh the English dress and language, and to keep the colonists 
apart from lush intercourse and after a disuse of two hundred years, 
the authority of government was nominally recognised throughout 
Munster and Connaught (Leland, ii 178 184.) Yet we find that 
these provinces were still m nearly the same condition as before , the 
king's judges did not adminster justice in them, the old Brehon usages 
continued to prevail even m the territones of the new peers, though 
their pnmogemtary succession was evidently incompatible with Irish 
tanistry Aiebelhonof two septs in Leinster under Edward VI led 
to a more complete reduction of their districts, called Leix and O’Fally, 
which in the next reign were made shiieland, by the names of King’s 
and Queen’s county “ But, at the accession of Elizabeth, it was 


Insh Sututes, 28 H VIII c 15 28 The latter act prohibits intermarriage or fostering 
with the Insh which had indeed been previously restmned by other statutes In one passed 
five years afterwards, it is recited that “ the king’s English subjects, by reason that they are 
inhabited in so little compass or circuit, and restrained by statute to marry with the Irish 
nation, and therefore of necessity must marry themselves together, so that in effect they all 
for the most part must be allied together and therefore it is enacted, that consanguinity or 
affinity beyond the fourth degree shall be no cause of challenge on a jury ’ 33 H VIII c 4 
These laws were for many years of little avail, so far at least as they were meant to extend 
beyond the pale Spenser s State of Ireland, p 384, et post '■ 

^ Leland, 11 183 211 3 and 4 P and M c 1 and 2 Meath had been divided into two 

shires, by separating the western part 34 H VIII cr " Forasmuch as the shi-e of Methe 
IS great and large in circuit, and the west part thereof laid about or beset with divers of the 
king S rebels ' Paron Finglas says, “ Half Meath has not obeyed the king’s kaws theie one 
hundred years or more ’ Breviate of Ireland, apud Harris, p 85 
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manifest that an arduous struggle uould ensue between Ian and liberty, 
the one too nearly aUied to cool-blooded oppression, the other to 

ferocious barbansm 

It may be presumed, as has been already said, from the analogy ot 
other countnes, that Iieland, if left to herself, would have settled in 
time under some one line of kings, and assumed, like Scotland, mucn 
of the feudal character, the best transitional state of a monarchy from 
rudeness and anarchy to civilization And, if the nght of female 
succession had been estabhshed, it might possibly have been united to 
the English crown on a juster footing, and with far less of oppression 
or bloodshed than actually took place But it was too late to dream of 
what might have been m the middle of the sixteenth century Ireland 
could have no reasonable prospect of independence , nor could that 
independence have been any other than the most savage liberty, per- 
haps another denomination of servitude It was doubtless for the 
interest of that people to seek the English constitution, which, at least 
in theory, was entirely accorded to their country, and to press with 
spontaneous homage round the throne of Elizabeth But this was not 
the interest of their ambitious chieftains, whether of Insh or English 
descent, of a Slanes O’Neil, an earl of Tyrone, an earl of Desmond, 
Their influence was irresistible among a nation ardently sensible to 
the attachments of clanship, averse to innovation, and accustomed to 
dread and hate a government thrt was chiefly known by its seventies 
But the unhappy dienation of Ireland from its allegiance m part of the 
queen’s reign would probably not have been so complete, or at least 
have led to such permanent mischiefs, if the ancient national animo- 
sities had not been exasperated by the still more mvmcible preju- 
dices of religion 

But Henry VIII had no sooner prevailed on the lords and commons 
of England to renounce their spiritual obedience to the Roman see, 
and to acknowledge his own supremacy, than, as a natural consequence, 
he proceeded to establish it in Ireland In the former instance, many 
of his subjects, and even his clergy, were secretly attached to the princi- 
ples of the reformation , as many others were jealous of ecclesiastical 
wealth, or eager to possess iL But m Ireland the reformers had 
made no progress , it had been among the effects of the pernicious 
separation of the two races, that the Insh pnests had little intercourse 
with their bishops, who were nommated by the king, so that their 
synods are commonly recited to have been holden inter AnglicoSj the 
bishops themselves were sometimes intruded by violence, more often 
dispossessed by it , a total ignorance and neglect prevailed xn the 
church, and it is even found impossible to recover the succession of the 
names in some sees (Leland ii 158 ) In a nation so ill predisposed, 
It \vas difficult to bnng about a compliance with the king’s demand of 
^junng their religion , ignorant, but not indifferent, the clergy, wth 
Cromer the primate at their head, and most of the lords and commons, 
parliament held at Dublin in 1536, resisted the act of supremacy, 
which was nevertheless ultimately earned by the force of government 
Its enemies continued to wnthstand the new schemes of reformation, 
more especially m the next reign, when they went altogether to siibvert 
the ancient faith As it appeared dangerous to summon a parbament, 
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the English liturgy was ordered byaroyal proclamation, but Dowdall, 
the new pnmate, as stubborn an adherent to the Romish church as his 
predecessor, with mostof the other bishops and clergy, refused obedience , 
and the reformation was never legally established in the short reign of 
Edward His eldest sister's accession reversed of course what had 
been done, and restored tranquillity m ecclesiastical matters , for the 
protestants were too few •'O be worth persecution, nor were even those- 
molested who fled to Ireland from the fires of Smithfield. 

Another scene of revolution ensued in a very few years Elizabeth 
having fixed the protestant church on a stable basis in England, sent 
over the earl of Sussex to hold an Irish parliament in 1560 The dis- 
position of such an assembly might be presumed hostile to the pro- 
jected reformations , but, contrary to what had occurred on this side of 
the channel, though the peers were almost uniformly for the old 
religion, a large majority of the bishops are said to have veered round 
with the times, and supported, at least by conformity and acquiescence, 
the creed of the English court In the house of commons, pains had 
been taken to secuie a majority, ten only out of twenty counties, 
which had at that time been formed, received the unt of summons , 
and the number of seventy-SLx representatives of the Anglo-Irish 
people was made up by the towns, many of them under the influence 
of the crown, some perhaps containing a mixture of protestant 
population The English laws of supremacy and uniformity were 
enacted in nearly the same words and thus the common prayer was 
at once set up instead of the mass, but with a singular reservation, 
that in those parts of the country where the minister had no knowledge 
of the English language, he might read the service m Latin. All sub- 
jects were bound to attend the public worship of the church, and every 
other was interdicted (Leland, 224. Irish Statutes, 2 Eliz ) 

There were doubtless three arguments m favour of this compulsory 
establishment of the protestant chuich, which must have appeared so 
conclusive to Elizabeth and her council, that no one in that age could 
have disputed them without mcumng, among other hazaids, that of 
being accounted a loverof unreasonable paradoxes The first was, that the 
protestant religion being true, it was the queen’s duty to take care that 
her subjects should follow no other, the second, that, being an absolute 
monarch, or something like it, and a very wise princess, she had a better 
right to order what doctnne they should believe, than they could have to 
choose for themselves , the third, that Ireland, being as a handmaid, 
and a conquered country, must wait, in all important matteis, on the 
the pleasure of the greatei island, and be accommodated to its revolu- 
tions And, as it was natural that the queen and her advisers should 
not reject maxims which all the rest of the world entertained, merely 
because they were advantageous to themselves, we need not perhaps 
be very acrimonious m censuring the laws whereon the church of 
Ireland is founded But it is still equally true that they involve a 
principle essentially unjust, and that they have enormously aggravated, 
both m the age of Ehzabeth and long aftenvards, the calamities and 
disaffection of Ireland An ecclesiastical establishment, that is, the 
endowment and pnvileges of a particular religious society, can have no 
advantages, (relatively at least to the community where it exists,) but 
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Its tendency to promote m that community good order and virtue, 
religious knowledge and edification. But to accomplish this end in 
any satisfactory manner, it must be their church, and not that merely 
of the government , it should exist for the people, and in the people 
and with the people This indeed is so manifest, that the government 
of Elizabeth never contemplated the separation of a great majonty as 
hcensed dissidents from the ordinances established for their instruc- 
tion It was undoubtedly presumed, as it was in England, that the 
- church and commomvealth, according to Hooker’s language, were to 
be two denominations of the same society, and that every man in 
Ireland who appertained to the one ought to embrace, and in due 
season would embrace, the communion of the other There might be 
Ignorance, there might be obstinacy, there might be feebleness of con- 
science for a time , and perhaps some connivance would be shown to 
these , but that the prejudices of a majonty should ultimately prevail 
so as to determine the national faith, that it should even obtain a legi- 
timate indulgence for its own mode of worship, was abominable before 
God, and incompatible with the sovereign authonty 
This sort of reasoning, half bigotry, half despotism, was nowheie so 
preposterously displayed as m Ireland The numerical majority is not 
always to be ascertained with certainty , and some regard may fairly, 
or rather necessanly, be had to rank, to knowledge, to concentration 
But in that island, the disciples of the reformation were m tlie most 
inconsiderable proportion among the Anglo-Irish colony, as well as 
among the natives , their church was a government without subjects, a 
college of shepherds without sheep I am persuaded that this was not 
intended nor expected to be a permanent condition, but such weie the 
difficulties which the state of that unhappy nation presented, or such 
the negligence of its rulers, that scarce any pains were taken in the age 
of Elizabeth, nor indeed in subsequent ages, to win the people’s con- 
viction, or to eradicate their superstitions, except by penal statutes and 
the sword. The Insh language was univers^y spoken without the 
pale , It had even made great progress within it , the clergy were pnn- 
cipally of that nation , yet no translation of the Scriptures, the chief 
means through which the Reformation had been effected in England 
and Germany, nor even of the regular liturgy, was made into that 
tongue , nor was it possible, perhaps, that any popular mstruction 
should be earned far m Elizabeth’s reign, either by public authonty, or 
by the ministrations of the reformed clergy Yet neither among the 
Welsh nor the Scots Highlanders, though Celtic tnbes, and not much 
better m civility of life at that time than the Insh, was the ancient 
religion long able to ivithstandthe sedulous preachers of reformation 
It is evident from the history of Eluabeth’s reign, that the forcible 
dispossession of the catholic clergy, and their consequent activity in 
dduding a people too open at all tunes to their counsels, aggravated 
the rebelhous spint of the Insh, and rendered their obedience to the law 
more unattainable But, even independently of this mouve, the Des- 
monds and Tyrones would have tned, as they did, the chances of in- 
sunrection, rather than abdicate their unheensed but ancient chieftam- 
ship It must be admitted that, if they were faithless m promises of 
loyalty, the croivn’s representatives m Ireland set no good example . 
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and, when they saw the spoliations of property by violence or pretext 
of law, the sudden executions on alleged treasons, the breaches of 
treaty, sometimes even the assassinations, by which a despotic policy 
went onward in its work of subjugation, they did but play the usual 
game of barbarians m opposing craft and perfidy, rather more gross 
perhaps and notorious, to the same engines of a dissembling govern- 
ment ‘ Yet if we can put any trust in our own testimonies, the great 
Insh families were, by mismanagement and dissension, the cuise of 
their vassals Sir Henry Sidney represents to the queen, m 1567, the • 
wretched condition of the southern and western counties m the vast 
terntones of the earls of Ormond, Desmond, and Clanncarde (Sidney 
Papers, 1 20) “An unmeasurable tiact,” he says, “is now waste and 
uninhabited, which of late years was well tilled and pastured ” “ A 
more pleasant nor a more desolate land I never saw than from You- 
ghall to Limerick.” (Id. 24.) “So far hath that policy, or rather lack of 
policy, m keeping dissension among them pi evaded, as now, albeit all 
that are alive would become honest and live in quiet, yet are there not 
left alive in those two provinces the twentieth person necessary to in- 
habit the same.” ^ Yet this was but the first scene of calamity After 
the rebellion of the last earl of Desmond, the counties of Cork and 
Kerry, his ample patrimony, were so wasted by war and mditary 
executions, and famine and pestilence, that, according to a contempor- 
ary writer, who expresses the truth with hyperbolical energy, “ the land 
Itself, which before those wars was populous, well inhabited, and rich 
in all the good blessings of God, being plenteous of corn, full of cattle, 
well stored with fruit and sundry other good corpmodities, is now 
become waste and barren, yielding no fruits, the pastures no cattle, the 
fields no corn, the air no birds, the seas, though full of fish, yet to them 
yielding nothing Finally, every w'ay the curse of God was so great, 
and the land so barren both of man and beast, that whosoever did 
travel from one end unto the other of all Munster, even from Water- 


1 L^land gives several instances of breach of faith m the government A hltle tract, called 
a Brief Declaration of the Government of Ireland, written by Captain Lee, in 15941 and 
published m Desiderata Cunosa Hibcrnica, vol 1 , censures the two last deputies COrey and 
ritzwilliams) for their ill usage of the Irish, and unfolds the despotic character of the English 
government The cause they (the lords of the north) have to stand upon those terms, and 
to seek, for better assurance, is the harsh practices used against others, by those who have been 
placed m auth^ty to protect men for your majesty’s service, which they have greatly abused 
m this sort Thev have drawn unto them by protection three or four hundred of the counti*y 
people, under colour to do your majesty service, and brought them to a place of meeting, 
where your garrison soldiers were appointed to be, who ha\c there most dishonourably put 
them all to the sword and this hath been by the consent and practice of the lord deputy foi 
the time being If this be a good course to draw those savage people to the state to do your 
majesty service, and not rather to enforce them to stand or their guard, I leave to your 
majesty ’ P 90 He goes or to enumerate more cases of hardship and tyranny many being 
arrai^ed and convicted of treason on slight evidence many assaulted and killed by the 
sheriffs on commissions of rebellion others impnsoned and kept m irons among others, a 
youth, the heir of a great estate He certainly praises Tyrone more than, from subsequent 
events, we should think just, which may be thought to throNv some suspicion on his own 
loyalty vet he seems to have been a protestam, and, m 1594, the views of Tyrone were am- 
biguous, so that captain Lee may have been deceived 

2 Sidney Papers, 1 29 Spenser descants on Uie lawless violence of the superior Irish and 

imputes. I believe, with much jusucc a CTeat part of their crimes to his own brethren, if they 
ifut,ht cjmm so proud a title, the bards " whomsoever they find to be most licentious of life, 
most bold and lawless in his doings, most dangerous and despemte m all parts of disobedience 
and rebellious disposition, him they set up and glorify in iheir rhymes, him they praise to 
people, and to youug men make an example to milow ” P 394 ^ 
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lord to the head of Limerick, which is about six-score miles, he should 
not meet any man, woman, or child, saving m towns mid ; n 
vet see any beast but the very wolves, the foves, and other like raven- 
ing beasts” (Hohngshed, 460) The seventy of sir Arthur Grey, at 
this time deputy, was such that Elizabeth was assured he had left httle 
for her to reign over but ashes and carcases , and, though not by any 
means of too indulgent a nature, she was induced to recall him His 
successor, sir John Perrott, who held the viceroyalty only from 1584 to 
1587, was distinguished for a sense of humanity and justice, together 
with an active zeal for the enforcement of law Sheriffs were now ap- 
pointed for the five counties into which Connaught had some years 
before been parcelled , and even for Ulster, all of which, except Antrim 
and Down, had hitherto been undivided, as well as ungoverned * Yet 
even this apparently wholesome innovation aggravated at first the ser- 
vitude of the natives, whom the new sheriffs were prone to oppress ^ 
Perrott, the best of Irish governors, soon fell a sacrifice to a court 
intrigue and the queen’s jealousy , and the remainder of her reign was 
occupied with almost unceasing revolts of the earl of Tyrone, head of 
the great sect of O’Neil in Ulster, instigated by Rome and Spam, and 
endangering, far more than any preceding rebellion, her sovereignty 
over Ireland 

The old English of the pale were little more disposed to embrace the 
reformed religion, or to aclcnowledge the despotic principles of a Tudor 
administration, than the Irish themselves , and though they did not 
join in the rebellions of those they so much hated, the queen’s deputies 
bad sometimes to encounter a more legal resistance A new race of 
colonists had begun to appear in their train, eager for possessions, and 
for the rewards of the crown, contemptuous of the natives, whether 
aboriginal or of English descent, and m consequence the objects of 
their aversion or jealousy (Leland, 248 ) Hence, in a parliament sum- 
moned By sir Henry Sidney in 1569, the first after that which had 
reluctantly established the protestant church, a strong country party, as 
it may be termed, was formed in opposition to the crown They com- 
plained ivith much justice of the management by which irregular 
returns of members had been made , some from towns not incorpora- 
ted, and which had never possessed the elective right , some self-chosen 
sheriffs and magistrates , some mere English strangers, returned for 
places which they had never seen The judges, on reference to then 
opinion, declared the elections illegal m the two former cases , but 

*- Leland, 287 Speiwer’s Account of Ireland, p 430 {vol viii of Todd’s edition, 1805) 
Arthcgal of Faery Queen, the representative of the virtue of justice m that 
aUcTOry attended by Talus with his iron flail, which indeed was unsparingly employed to 
cr^h TcbelUon Greys seventy w'as signalised inputting to death seven hundred Spaniards 
^vnohad surrendcrca at ih^retion in the fort of Smerwick Though this might be justified 
by the strict laws of war (Philip not being a declared enemy), u was one of those extrcnuticb 
which justly rcvclt the common feelings of mankind The queen is said to have been much 
IiSand^p ^^34 Spenser undertakes the defence of his patron Grey Slate of 

act had passed, xi EIu c g , for dmdtng tlicxvhoV island into 
sheiifTa, justices of ihc peace, &.L whi-h however was not completed 
. n’ provoked an insurrection both in Connaught and Ulster 

j alwa\s 1 bias towards the must ngorous policy, does injustice to Perrott 

thl[ he could - "P countenance the Irish all 

on an ^ "u “ when they hive been placed 

oa an equality or anything approaching to an equality, w ith their fellow subjects ^ 

'‘A 
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confirmed the non-resident burgesses, which still left a majority for 
the court 

The Irish patriots, after the preliminary discussion, opposed a new 
tax upon wnes, and a bill for the suspension of Poyning’s law Hooker, 
an Englishman, chosen for Athenry, to whose account we are chiefly 
indebted for our knowledge of these proceedings, sustained the former 
in that high tone of a prerogativ e lawyer which i\\ ays best pleased his 
mistress. “ Her majesty," he said, “of her own royal authority, might 
and may establish the same without any of > our consents, as she hath 
already done the like in England , saving of her courtesy, it pleaseth 
her to have it pass with your own consents by order of law, that she 
might thereby have the better tnal and assurance of your dutifulness 
and good-will towards her ” This language from a stranger, unusual 
among a people proud of their birthright in the common constitution, 
and little accustomed even to legitimate obedience, raised such a flame 
that the house was adjourned , and it w as necessary to protect the 
utterer of such doctrines by a guard The duty on wines, laid aside 
for the time, was carried in a subsequent session m the same year , and 
several other statutes were enacted, which, as they did not affect the 
pale, may possibly have encountered no opposition A part of Ulster, 
forfeited by Slanes O’Neil, a rebel almost as formidable m the first 
years of this reign as his kinsman TjTOne was near its conclusion, ^vas 
vested in the crown , and some provisions w ere made for the reduction 
of the whole island into shires Connaught, m consequence, which had 
passed for one county, ^vas divided into five.i 

In sir Henry Sidne/s second government, which began m 1576, the 
pale was e-xcited to a more strenuous resistance, by an attempt to sub- 
vert their liberties. It had long been usual to obtain a sum of money 
for the maintenance of the household and of the troops, by an assess- 
ment settled between the council and pnncipal inhabitants of each 
district. This, it was contended by the government, was instead of the 
contribution of victuals which the queen, by her prerogative of purvey- 
ance, might claim at a fixed rate, much lower than the current price. 
(Sidney Papers, 1 153 ) It w'as mamtai ed on the other side to be a 
voluntary benevolence. Sidney now devised a plan to change it for a 
ce-s or permanent composition for every plough-land, without regard to 
those which claimed exemption from the burthen of purveyance , and 
imposed this new tax by order of council, as sufficiently warrantable by 
the royal prerogative The land-owners of the pale remonstrated 
against su h a violation of their franchises, and were met by tlie usual 
arguments They appealed to the text of the laws , the deputy replied 
by precedents against law “ Her majesty’s prerogatue,” he said, “is 
not limited by Magna Charta, nor found m Littleton’s Tenures, nor 
wntten m th books of Assizes, but registered m the remembrances of 
her majesty’s exchequer, and remains in the rolls of records of the 
Tower" (Id. 179) It was proved, according to him, by the most ancient 
and credible records in the realm, that such charges had been imposed 
from time to time, sometimes by the name of cess, sometmes by other 
names, and more often by the governor and council, and such of the 

^ Holmgshed’s Ch onides of Ireland, 342 This part is wntten by Hooter lumself Leland 
*40. Insli Statutes, II Elu 
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nobility as came on summons, than by parliament These irregulaa- 
ties did not satisfy the gentry of the pale, who refused compliance 
mth the demand, and stiU alleged that it was contrary both to reason 
and law to impose any charge upon them without parliament or grand 
council A deputation was sent to England in the name of all the sub- 
lects of the English pale Sidney was not backward m representing 
their behaviour as the effect of disaffection , nor was Elizabeth likely 
to recede, where both her authority and her revenue were apparently 
concerned But, after some demonstrations of resentment in commit- 
ting the delegates to the Tower, she took alarm at the clamours of their 
countrymen T and, aware that the king of Spam was ready to throw 
troops into Ireland, desisted with that prudence which always kept her 
passion in command, accepting a voluntary composition for seven years 
in the accustomed manner 1 

James I ascended the throne vnth as great advantages m Ireland as 
m his other kingdoms That island was already pacified by the sub- 
mission of Tyrone , and all was prepared for a final establishment of 
the English power upon the basis of equal laws and civilized customs , 
a reformation which m some respects the king was not ill fitted to 
introduce His reign is perhaps on the whole the most important m 
the constitutional histoiy of Ireland, and that from which the present 
scheme of society in that country is chiefly to be deduced 

I The laws of supremacy and uniformity, copied from those of 
England, were incompatible wth any exercise of the Roman catholic 
worship, or with the admission of any members of that church into 
civil trust It appears indeed that they were by no means stnctly exe- 
cuted during the queen’s reign , yet the pnests were of course excluded, 
so far as the English authonty prevailed, from their churches and bene- 
fices , the former were chiefly ruined , the latter fell to protestant 
strangers, or to conformmg ministers of native birth, dissolute and 
Ignorant, as careless to teach as the people were predetermined not to 
listen a The pnests, many of them, engaged in a conspiracy with the 

1 Sidney Papers, 84 Ji7, &c to 236 Holingshed, 38<). Lehnd, 261 Sidney was much 
disappointed at the queen s want of firmness but it was plain by the correspondence that 
Walsmsham also thought he had gone too far P 192 ihe sum required seems to ha\e 
been reasonable, about 2000/ a year from the five shire, of the pale and, if they had not been 
stubborn he thought all Jlunstcr also, except the Desmond tcrntoncs, would have submitted 

to the payment. (P 183) ‘ I have great cause,” he writes, " to mrstrust the fidehty of the 

greatest number of the people of this country s birth of all degrees they be papists, as I may 
well term them, body and souL For not only in matter of religion they be Romish, but for 
goi emment they will change to be under a pnnee of theu: own superstition. Since your 

highness reign the papists never showed such boldness as now they do” P 184 This how- 

e>er hardly tallii^ with what he says aflenvards, p 208 "I do believe, for far the greatest 
number of mhabitanU of the English pale, her highness hath as true and faithful subjects 
as any ihe haih subject to the crown ' unless the former passage refer chiefly to those without 
the ^Ic, who in fact were exdusivelv concerned m the rebellions of this reign 
» Ihe church is now so spoiled,” says sir Henry Sidney m 1576, “as well bv the rum of 
the temples as the dissipation and cm^zzling of the patnmony, and mon of all for ivant of 
tlSfn so defonned and over thrown a church there is not, I am sure, m any 

iSft n , Papers, u 100 In the diocese of Meath, being the 

^ r I, ® realm, out of pan^ churches, 105 were impropnaic, wath 

could speak English, the rest bemg Insh roguci, who used 

de^. p ^2 ' ^ Stves a bad chataclcr of the protestant 

^ , for erecting free schooU m every diocese, under English 
masters the ordinary pay mg one third of the salary, and the clergy the rest This how e% er 

54 * 
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court of Spam against the queen and her successor, and all deeming 
themselves unjustly and sacrilegiously despoiled, kept up the spint m 
disaffection, or at least of resistance to religious innovation, throughout 
the kingdom (Leland, 413 ) The accession of James seemed a sort of 
signal for casting off the yoke of heresy , in Cork, Waterford, and other 
cities, the people, not wthout consent of the magistrates, rose to restore 
the catholic worship , they seized the churches, ejected the minister 
marched in pubhc processions, and shut their gates against the lord 
deputy He soon reduced them to obedience , but almost the whole 
nation was of the same faith, and disposed to struggle for a pubhc tole- 
ration This was beyond every question their natural nght, and as 
certainly was it the best policy for England to have granted it , but the 
king-craft and the pnest-ciaft of the day taught other lessons Priests 
were ordered by proclamation to quit the realm the magistrates and 
chief citizens of Dublin were committed to prison for refusing to fre- 
quent the protestant church The gentry of the pale remonstrated at 
the court of Wesminster , and, though their delegates atoned for their 
self-devoted courage by imprisonment, the secret menace of expostu- 
lation seems to have produced, as usual, some effect, m a direction to 
the lord deputy that he should endeavour to conciliate the recusants by 
instruction These penalties of recusancy, from whatever cause, were 
very little enforced , but the catholics murmured at the oath of suprem- 
acy, which shut them out from every distinction though here again 
the execution of the law was sometimes mitigated, they justly thought 
themselves humiliated, and the hberties of their country endangered, 
by standing thus at the mercy of the crown And it is plain that, even 
within the pale, the compulsory statutes were at least far better enforced 
than under the queen , while in those provinces within which the law 

must have been nearly impracticable Another act, 13 Ehz c 4 , enables the archbishop of 
Armagh to grant leases of his lands out of the pale for a hundred years ivithout the assent of 
the dean and chapter, to persons of English birth, “ or of the English and civil nation, bom in 
this realm of Ireland,” at the rent of 4d an acre It recites the chapter to be " except a very 
few of them, both by nation, education, and custom, Insh, Inshly affectioned, and small hopes 
of their conformities or assent unto any such devices as would tend to the placing of any such 
number of civil people there, to the disadvantage or bridling of the Insh " In these northern 
parts, the English and protestant interests had so little influence that the pope conferred three 
bishopncs, Derry Clogher, and Raphoe, throughout the reign of Elizabeth Davis 254 
Leland, 11.248 What is more remarkable is that two of these prelates were summoned to 
parhamcnt m 1383, Id 295 the first in which some Irish were returned among the commons 
The reputation of the protestant church continued to be little better in the reim of Charles 
I , though Its revenues were much unproved Strafford gives the clergy a very had character 
in wnting to Laud Vol 1 187 And Burnet’s Life of Bedell, transcnbed chi^y from a con- 
temporary memoir, gives a detailed account of that bishop s diocese (KilmoreJ, which will take 
off any surprise that might be felt at the slow progress of the reformation He had about 
fifteen protestant clergy, but all English, unable to speak the ton^e of the people, or to per- 
form any divine offices, or converse with them, “ which is no small cause of the contmuance of 
the people m popery still ” P 42 1 he bishop observed, says his biographer, “with much 

regret, that the English had all along neglected the Irish as a nation, not only conquered but 
undisciplinable and that the clergy had scarce considered them as a part of their charge 
but had left them wholly into the hands of their own priests, without taking any other care of 
them but the making them pay their tithes And indeed their priests were a strange sort of 
people, that knew generally nothing but the reading their offices, which were not so much as 
understood by man> of them and they taught the people nothing but the saying their paters 
and aves in Laun " P 114 Bedell took the pains to learn himself the Irish bnguage and 
though he could not speak it, composed the first grammar ever made of it had the common 
prayer read every Sunday in Irish, circulated catechisms, engaged the clergy to set up schools, 
and even undertook a translation of the Old Testament, which he would have published but 
for the opposmea of Laud and Strafford P 134 ^ 
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now ^rst began to have us course, the difference was still more acutely 

perce^^ed^^st administration was to perfect the reduction 

of Ireland into a civihzed kingdom Sheriffs were appointed through- 
out Ulster , the temtonal divisions of counties and baronies were ex- 
tended to the few distncts that still wanted them , the judges of assize 
went their circuits everywhere , the customs of tanistry and gavelkind 
were determined by the court of King^s Bench to be void , the f rish 
fords surrendered their estates to the crown, and received them back by 
the English tenures of kmght-service or socage , an exact account was 
taken of the lands each of these chieftains possessed, that he might be 
invested with none but those he occupied , while his tenants, exempted 
from those uncertain Irish exactions, the source of their servitude and 
misery, were obliged only to an annual quit-rent, and held their own 
lands by a free tenure The king’s writ was obeyed, at least in profes- 
sion, thioughout Ii eland , after four centunes of lawlessness and mis- 
govemment, a golden period was anticipated by the English courtiers , 
nor can we hesitate to recognise the influence of enlightened, and 
sometimes of benevolent minds, in the scheme of government now 
earned into effect “ But two unhappy maxims debased their motives, 
and discredited their policy , the first, that none but the true religion, 
or the state’s religion, could be suffered to exist in the eye of the law 
the second, that no pretext could be too harsh or iniquitous to exclude 
men of a different race or erroneous faith from their possessions 

3 The suppression of Slanes O’Neil’s revolt in 1567 seems to have 
suggested the thought, or afforded the means, of perfecting the con- 
quest of Ireland by the same methods that have been used to commence 
It, — an extensive plantation of English colonists The law of forfeiture 
came in very conveniently to further this great scheme of policy 


' I child 414, &.C In a letter from six catholic lords of the pale to the king in 1613, pUb 
lished in Desiderata Cunosa Hibernica,i 158 they complain of the oath of supremacy, iihich 
they s.-i> , had not been much imposed under (he queen, but was now for the first time enforced 
in the remote pails of the country so that the most sufiScicnt geiitrj n ere excluded from magis- 
tracy, and meaner persons, if conformable, put instead It is said on the other side, that the 
laws against recusants were very little enforced, from the difficulty of getting Junes to present 
them Id 359 Orte's Ormond, 33 But this at least shoiis that there was some disposition 
to molest the catholics c-n the part of the goxemment and it is admitted that they were 
excluded from offices, and cien from practising at the bar, on account of the oath of suprem 

acy Id 320 and compare the letter of SIX cathoLc lords, with the answer of lord deputy and 

council in the same volume 

=> Davis’s Reprts ubi, supra Discos erv of causes, &c 260 Carte s Life of Ormond, i 14 
Leland, 418 Jt had long been an ohiect of the English government to extinguish the Irish 
tenures and Ians Some steps towards it were taken under Henry VIII but at that time 
there was loo great a repugnance among the chieftains In Elizabeth’s instructions to the earl 
ot bussex on taking the govenimcnt in 1560, it is recommended that the Irish should surrender 
ineir estates.^d receisc grants in tail male, but no greater estate Desiderata Cunosa Hiber- 
t'?i 1 ' , has cleft a reversion in the croun svhich could not have been cut off, 

r,eh ?i‘‘“‘hose svho held by Irish tenure had probably no 
nght to ^lenale their lands, they had little cause to complain An act in 1369, la Ehz c 4 , 

Insh to have petitioned for leave to siirre^er their lani. 

council, 10 grant letters patent to the Insh and 
his^lctters cerimn reservauons to the queen Sidney mentions, m several of 

milters, that the Insh were I ead> to surrender their lands Vol i 04, 10s 165 

have been 1? as cncimes, some of which 

fcmflau ^ ^ protecUon to live by 
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O’Neil w.is attainted in the parliament of 1569, the territones which 
acknowledged him as chieftain, comprising a large part of Down and 
Antrim, were vested in the crown, and a naturid son of Sir Thomas 
Smith, secretary of state, who is said to have projected this settlement, 
was sent with a body of English to take possession of the lands thus pre- 
sumed in law to be vacant This expedition however failed of success, 
the native occupants not acquiescing in this doctrine of our lawyers 
(Leland,254.) But fresh adventurers settled m dilterent parts of Ireland , 
and particularly after the earl of Desmond's rebellion m 1583, whose 
forfeiture was reckoned at 574,628 Irish acres, though it seems probable 
that this IS more than double the actual confiscation ^ These lands in 
the counties of Cork and Kerry, left almost desolate by the oppression of 
the Geraldines themselves, and the far greater cruelty of the govern- 
ment m subduing them, were parcelled out among English undertakers 
at low rents, but on condition of planting cighty-six families on an 
estate of 12,000 acres , and m like proportion for smaller possessions 
None of the native Irish were to be admitted as tenants , but neither 
this nor the other conditions were strictly observed by the undertakers, 
and tlie colony suffered alike by their inpacity and their neglect 
(Leland, n 301 ) The oldest of the second lace of English families m 
Ireland are found among the descendants of these Munster colonists 
We find among them also some distinguished names, that have left 
no memorial m their posterity, sir Walter Raleigh, who heie laid the 
foundation of his transitory success, and one not less m glory, and 
hardly less m misfortune, Edmund Spenser In a country house once 
belonging to the Desmonds, on the banks of the Mulla,iicar Donciaile, 
the first three books of the Faery Queen were written, and here too 
the poet awoke to the sad realties of life, and has left us, m his 
Account of the State of Ireland, the most full and authentic document 
that illustrates its condition This treatise abounds with judicious 
observations, but we regret the disposition to recommend an e\tieme 
severity in dealing with the native Irish, which ill becomes the sweet- 
ness of his muse 

The two great native chieftains of the north, the ear’s of Tyrone and 
Tyrconnel, a few years aftei the king’s accession, engaged, or were 
charged with having engaged, m some new conspiracy, and flying from 
iustice,were attainted of treason Five handled thousand acres m Ulster 
were thus forfeited to the crown , and on this was laid the foundation 
of that great colony, which has rendered that province, from being 
the seat of the wildest natives, the most flourishing, the most protes- 
tant, and the most enlightened part 01 Ireland This plantation, 
though piojected no doubt by the king and by lord Bacon, was chiefly 
cained into eftect by the lord deputy, Sir Arthur Chichestei, a man of 
great capacity, judgment, and prudence He caused surveys to be 
taken of the several counties, fixed upon proper places foi building - 
castles or founding towns, and advised that the land should be assigned, 
partly to English or Scotch undertakers, paitly to servitors of the 
crown, as they were called, men who had possessed civil or militaiy 
offices in Ireland, partly to the old Irish, even some of those who had 

1 Sec T note in Leland, n 302 The truth seemi to be that m this, as in other Tnsh forfcil 
urcs, a i-irpe part was restored to the tenants of the attainted parties 
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oeen concerned m Tyrone’s rebellion* These their tenants were 
exempted from the oath of supremacy imposed on the new planters. 
From a sense of the error committed m the queen’s time by granting 
vast tracts to single persons, the lands were distnbuted m three 
classes, of 2000, 1500, and 1000 English acres, and m every county 
one half of the assignments was to the smallest, the rest to the omer 
two classes Those who received 2000 acres were bound withm four 
years to build a castle and bawn, or strong court-yard j the second 
class within two years to build a stone or bnck-house with a bawn , 
the third class a baivn only The first were to plant on theiir lands 
within three years forty-eight able men, eighteen years old or upwards, 
bom in England or the inland parts of Scotland, the others to do the 
same in proportion to their estates All the grantees were to reside 
withm five years, in person or by approved agents, and to keep sufficient 
store of arms , they were not ahenate their lands without the king’s 
licence, nor to let them for less than twenty-one years, them tenants were 
to hve m houses built m the Enghsh manner, and not dispersed, but in 
villages The natives held their lands by the same conditions, except 
that of building fortified houses, but they were bound to take no Irish 
exactions from their tenants, nor to suffer the practice of wandenng with 
their cattle from place to place. In this manner were these escheated 
lands of Ulster divided among a hundred and four English and Scot3 
undertakers, fifty-six servitors, and two hundred and eighty-SLx natives 
All lands which through the late anarchy and change of rehgion had 
been lost to the church were restored, and some further provision was 
made for the beneficed clergy Sir Arthur Chichester, as was just, 
received an allotment m a far ampler measure than the common 
servants of the crown.i 

This noble design was not altogether completed according to the 
platform. The native Irish, to wh m some regard was shown by these 
regulations, were less equitably dealt with by the colonists, and by 
those other adventurers whom England contmually sent forth to ennch 
themselves and maintain her sovereignty Pretexts weie sought to 
establish the crown’s title over the possessions of the Insh , they were 
assailed through a law which they had but just adopted, and of which 
they knew nothmg, by the claim of litigious and encroaching pre- 
rogative, against which no prescription could avail, nor any plea of 
fairness and equity obtain favour m the sight of Enghsh-bom judges 
Thus, m the King’s and Queen’s counties, and in those of Leitnm, 
Longford, and Westmeath, 385,000 acres were adjudged to the crown, 
and 66,000 in that of Wicklow The greater part was indeed regranted 
to the native owners on a permanent tenure , and some apology might 
be found for this harsh act of power in the means it gave of civihzmg 
regions, always the shelter of rebels and robbers , yet 
this did not take off the sense of forcible spohation, which every 
loreign tyranny renders so mtolerable. Surrenders were extorted by 
menaces, junes refusing to find the crown’s title were fined by the 
council, many were dispossessed without any compensation, and 


Carte s Life of Ormond, i 15 Ldand, aat 
government, in Desderaia. Cnnooa Hiberaica. 
a-»o voL u of tic same collection, 37, Bacon 


Farmer’s Chromde of sir Anhur ChichesterV 
-a an important and wteresiins narrative 
Works, i. 637 
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sometimes by gioss perjury, sometimes by barbarous cruelty It iH 
said that in the county of Longford the Irish had scarcely one-third ol 
tlieir former possessions assigned to them, out of three-fourths which 
had been intended by the Imig Those who had been most faithful, 
those even who had conformed to the protestant church, were little 
better treated than the rest Hence, though in many new plantations 
great signs of improvement were perceptible, though trade and tillage 
increased, and towns were built, a secret rankling for those mjunes 
was at the heart of Ireland , and in these two leading grievances, the 
penal laws against recusants, and the inquisition into defective titles, 
we trace, beyond a shadow of doubt, the primary source of the 
rebellion in 1641 ' 

4. Before the reign of James, Ireland had been regarded either as a 
conquered country, or as a mere colony of English, according to the 
persons or the provinces which were in question The whole island 
now took a common character, that of a subordinate kingdom, insepai- 
able from the English crown, and dependent also, at least as was taken 
for granted by our lawyers, on the Enghsh legislature , but governed 
after the model of our constitution, by nearly the same laws, and 
claiming entirely the same liberties It was a natural consequence, 
that an Insh parliament should represent, or affect to represent every 
part of the kingdom None of Insh blood had ever sat, either lords 
or commoners, till near the end of Henry VIII 's reign The repre- 
sentation of the twelve counties, into which Munster and part of Leinstei 
were divided, and of a few towns which existed in the reign of Edward 
III , if not later, was reduced by the defection of so many Enghsh 
families to the himts of the four shires of the pale The old counties, 
when they returned to their allegiance under Henry VIII , and those 
afterwards formed by Mary and Elizabeth, increased the number of 
the commons though in that of 1567, as has been mentioned, the 
wnts for some of them were arbitrarily withheld The two queens did 
not neglect to create new boroughs, m order to balance the more inde- 
pendent representatives of the old Anglo-Insh families by the English 

I Leland, 437 466 Carte's Ormond, 11 Desiderata Cunosa Hibemica, 238 241 378 , el 
jlibi, u 37 et post. In another treatise published in this collection, entitled a Discourse on 
the State of Ireland, 1614, an approaching rebellion is remarkably predicted “ The next 
rebellion, whensoever it shall happen, doth threaten more danger to the state than any that hath 
preceded and my reasons are these , i They have the same bodies they ever had and 
therein they have and had advantage over us 3 From them infancies they have been and are 
exercised in the use of arms 3 The realm, by reason of long peace, was never so full of 
youth as at this present 4 That they are better soldiers than heretofore, their continual em* 
ployments in the wars abroad assure us ana they do conceive that their men arc better tha» 
ours s That they are more politic, and able to manage rebelbon with more judgment and 
dexterity than their elders, their experience and education are sufficient 6 They will give 
the first blow which is very advantageous to them that will give it. 7 The quarrel for which 
they rebel will be under the veil of religion and hberty, than which notlung is esteemed so 
preaous in the hearts of men 8 And lastly, them union is such, as not only the old English 
dispersed abroad in all parts of the realm, but the inhabitants of the pale citife and towns, are as 
apt to take arms against us, which no precedent time hath everseen, as the ancient Insh ’ Vol 
i 432 “ I thmk that little doubt is to be made, but that the modem Enghsh and Scotch 

would in an instant be m ass a cred in them houses ” P 438 This rebellion the autnor expected 
to be brought about by a league with Spam, and with aid from France 

^ The famous parhament of Kilkenny, m 1367, is said to have been very numerously attend 
ed Leland, 1 319 We find mdeed an act, 10 H VII c 23 , an uUmg what was done in a 
precedmg parhament, for this reason, among others, that the wnts had not been sent to all 
the shires, but to four onUr Yet It appears that the wnts if issued w ould not have been 
loeyed m that age 
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retainers of the court Yet it is said, that m seventeen counties out 
of thirty-two, into which Ireland was finally parcelled, there was no 
town that returned burgesses to parliament before the reign of James 
I , and the whole number in the rest was about thirty 1 He created at 
once forty new boroughs, or possibly rather more , for the number of 
the commons, m 1613, appears to have been 232 * It was several 
times afterwards augmented, and reached its complement of 300 in 
1692 » These grants of the elective franchise were made, not indeed 
improvidently, but with very sinister intents towards the freedom oi 
parliament , two thirds of an Irish house of commons, as it stood in 
the eighteenth century, being returned uith the mere farce of election 
by wretched tenarits of the anstociacy 

The province of Connaught, with the adjoimng county of Clare, was 
still free from the intrusion of English colonists The lush had 
comphed, both under Elizabeth and James, with the usual conditions 
of surrendering their estates to the crown m order to leceive them back 
by a legal tenure But as these grants, by some negligence, had not 
been duly enrolled in Chancery, though the proprietors had paid large 
fees for that secunty, the council were not ashamed to suggest, or the 
king to adopt, an iniquitous scheme of declanng the whole country for- 
feited, m order to form another plantation as extensive as that of Uls- 
ter The remonstrances of those whom such a project threatened put 
a present stop to it , and Charles, on ascending the throne, found it 
better to hear the proposals of his Irish subjects foi a composition After 
some time, it was agreed between the court and the Insh agents m Lon- 
don, that the kingdom should voluntarily contribute 120,000/ in three 
years by equal payments, in return for certain graces, as they were 
called, which the king was to bestow These went to secure the sub- 
jects title to his lands against the crown after sixty years’ possession, 
and gave the people of Connaught leave to enrol their grants, relieving 
also the settlers in Ulster or other places from the penalties they had 
incurred by similar neglect The abuses of the council-chamber in 
meddling with private causes, the oppression of the court of wards, the 
encroachments of military authority and excesses of the soldiers weie 
restrained, A free trade with the king’s dominions or those of fnendly 
powers was admitted The recusants were allowed to sue for livery of 
their estates m the court of wards, and to practise in courts of law, on 
taking an oath of mere allegiance instead of that of supremacy Un- 
lawful exactions and seventies of the clergy were prohibited These 


* Speech of sir John Dans (1612), on Ae parhauicntary constitution of Ireland, in Appendix 
loLeland, \ol up 490, with the latter’s observauons on it Carte’s Onuond, 1 18 Lord 
Mountmorress Hist ollnsh Parliament 

above mentioned, they express their 
apprehension that the erecting so many insignihcant places to the rank of boroughs was with 
the view of bnnsing on liesh penal laws in religion , and so the general scope and insUlulion 
of ^rliament frustrated they being ordained for the assurance of tlie subjects not id bepressed 
nit theirgeneml coLenu a^d ipproba- 

isuc “ mode of replying to this constitutional language svas charactcr- 

the fitness if I renni'i?,','' m^c “‘"my or few boroughs? My council ma> consider 

more r ‘ But what if I had created jp nobfemen and 400 boroughs ' The 

more the merrier, the fewer the better cheer” Dead Cur Hib aoS. 

in fiiSS^thM-Iel^leJ^ ^ tia, and those present 

by proxy . and thi^e who sL^no^etf^ '^ed°‘ W ^ ol 
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reformations of unquestionable and intolerable evils, as beneficial as 
those contained nearly at the same moment in the Petition of Right, 
would have sa%ed Ireland long ages of calamity, if they had been as 
faithfully completed as they seemed to be graciously conceded Bui 
Charles I emulated, on this occasion, the most perfidious tyrants It 
had been promised by an article in these graces, that a parhament 
should be held to confirm them. Writs of summons were accordingly 
issued by the lord deputy , but with no consideration of that fundamen- 
tal rule established by Poynmg’s law, that no paihament should be held 
m Ireland until the king's licence be obtained This irregularity was 
of course discovered m England, and the writs of summons declared to 
be void. It would have been easy to remedy this mistake, if such it 
were, by proceeding in the regular course with a royal licence But 
this was withheld , no parhament was called for a considerable time , 
and when the three years had elapsed during which the voluntary 
contribution had been payable, the king tnreatened to straiten his 
graces, if it were not renewed. (Carte’s Ormond, voL 1 p 48 Leland, 
vol 11 p 475 et post) 

He had now placed in the vice-royalty of Ireland that star of exceed- 
ing brightness, but sinister influence, the willing and able instrument 
of despotic power, lord Strafford In his eyes the country he governed 
belonged to the crown by right of conquest , neither the original 
natives, nor even the descendants of the conquerors themselves, pos- 
sessing any privileges which could interfere with its sovereignty He 
found two parties extiemely jealous of each other, yet each loth to re- 
cogmse an absolute prerogative, and thus m some measure having a 
common cause The protestants, not a little from bigotry, but far more 
from a persuasion that they held their estates on the tenure of a rigid 
religious monopoly, could not endure to hear of a toleration of popery, 
which, though onginally demanded, was not even mentioned m the 
king’s graces , and disapproved the indulgence shown by those graces 
to recusants, which is said to have been followed by an impolitic osten- 
tation of the Romish worship * They objected to a renewal of the con- 
tribution, both as the price of this dangerous tolerance of recusancy, 
and as debarring the protestant subjects of their constitutional nght to 
grant money only in parhament Wentwoith, however, insisted upon 
Its payment for another vear, at the expiration of which a parhament 
was to be called ^ 

1 Lelai^, m 4 et post A vehement piotestation of the bishops about this time, with Usher 
at their headj against any connivance at popery, is a disgrace to their memory It is to be 
met with in many books Strafford, however^ was far from any real liberality of sentiment 
His absUnence from religious persecution was intended to be temporary, as the motives where 
on It was founded ‘‘It will be ever far forth of my heart to conceive that a conformity in 
religion is not above all other things pnncipally to be mtended For undoubtedly till we be 
brought all under one form of divine service the crown is never safe on this side, &c It were 
too much at once to distemper them by brining plantations upon them, and disturbing them 
Li the exercise of their religion, so long as it be without scandal and so indeed very incon 
siderate, as I conceive, to move in this latter, till that former be luJIy settled, and by t^t 
means the protestant p^rty become by much the stronger, which m truth I do not yet conceive 
It to be Straff Letters, ii 39 He says, however, xnd I believe truly, that no man had 
been touched for wnscicnce soke since he was deputy Id 1x2 Every parish, as we find by 
Bedell s Life, had its pnest and mass house la some places mass was said in the churches 
the Romish bishops exercised their jurisdiction, which was fully obeyed but the priests 
were grossly ignorant and openly scandalous, both for drunkenness and all sort of lewdncss 
70 than ten to one in his diocese, the county of Cavan, were recusants 

» Some of the council board having mtunated a doubt of thcir authority to bind the kmgdomi 
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The kine did not come without reluctance into this last measure, 
hating as he did, the very name of parliament , but the lord d^uty 
confided m his oivn energy to make it innoxious and serviceable They 
conspired together how to extort the most fiom Ireland, and concede 
the least, Charles, in truth, showing a most selfish indifiference to any- 
thino- but his own revenue, and a most dishonourable unfaithfulness to 
his word (Id 1 183 Carte, 61 ) The parliament met in 1634, with a 
strong desire of insisting on the confirmation of the graces they had 
already paid for , but Wentworth had so balanced the protestant and 
recusant parties, employed so skilfullv the resources of fair promises 
and intimidation, that he procured six subsidies to be granted before a 
proron-ation, without any mutual concession from the crown * It had 
been agreed that a second session should be held for confirming the 
graces? but in this, as might be expected, the supplies having been 
provided, the request of both houses that they might leceive tlie stipu- 
lated reward met with a cold reception , and ultimately the most essen- 
tial articles, those establishing a sixty years’ prescription against the 
crown, and secunng the titles of proprietors in Clare and Connaught, 
as well as those which relieved the catholics m the coort of wards from 
the oath of supremacy, were laid aside Statutes, on the other hand, 
were borrowed from England, especially that of uses, which cut off the 
methods they had hitherto employed for evading the law’s seventy ^ 
Strafford had always determined to execute the project of the late 
reign with respect to the western counties He proceeded to hold an 
inquisition in each county of Connaught, and summoned juries in ordet 
to preserve a mockery of justice in the midst of tyranny They were 

" I was then put to my last refuge, which was plainly to declare that there was no necessity 
which mduced me to take them to counsel in this business, for rather than fail m so necessary 
a duty to my roaster, I would undertake, upon the penl of my Jiead, to make the king's army 
ble to subsist, and to provide for itself amongst them, without their help ” Strafford Letters, 
voh 1 p 93 

^ The protestants, he wrote word, had a raajonty of eight m the commons He told them, 
“it was very indifferent to him what resolution the house might take that there were two ends 
he had m view, and one he would infallibly attain, — either a subnussion of the people to liis 
majesty’s just demands, or a lust occasion of breach, and either would content the king the 
first was undeniably and cvidcnlly best for them " Id 277, zjS In his speech to the two 
houses, he said, “ His majesty expects not to find you muttering, or to name it more truly, 
muunying m comers I am commanded to carry a very watchiuT eye over these private and 
secret convenlicles, to puni'h the transgression with aneavy and severe hand therefore it 
behoves you to look to it" Id 289 ‘'Finally," he concludes, “I wish you had a nght 
ludgmcnt m all things , yet let me not prove a Cassandra amongst you, to speak truth and not 
be believed However, speak truth I will, were I to become your enemy for it Remember 
therefore that I tell jou, vou may easily make or mar this parliament If you proceed with 
respect, without laying clogs and conditions upon the king, as wise men and good subjecu 
ought to do, you shall infallibly set up this parliament eminent to posterity, as the very basis 
and foundauon of the greatest happiness and prosperity that ever befell this nation But if 
y ou meet a great kmg w ith narrow arcumsenbed hearts, if y on will needs be wise and cauiioui 
above the moon [sic], remember again that I tell you, you shall never be able to cast your 
mists before the eves of a QLscerninn- bmrr vnn choll t. 't_ _ 



lasting honour shall be my master’s 


•nese subsidises were reckoned at near 4r,ooof each, and were thus apportioned Leinster 
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required to find the king’s title to all the lands, on such evidence as 
could be found and was thought fit to be laid before them , and were 
told, that what would be best for their own interests would be to return 
such a verdict as the king desired, what would be best for his, to do the 
contrary , since he was able to establish it without their consent, and 
wshed only to invest them graciously with a large part of what tfey 
now unlawfully withheld from him These menaces had their effect in 
all counties except that of Galway, where a jury stood out obstinately 
against the crown, and being in consequence, as well as the shenff, 
summoned to the castle in Dublin, were sentenced to an enormous fine 
Yet the remonstrances of the western proprietors were so clamorous 
that no steps were immediately taken for carrying into effect the de* 
signed plantation , and the great revolutions of Scotland and England 
which soon ensued gave another occupation to the mind of lord Straf- 
ford ' It has never been disputed that a more uniform admimstiation 
of justice in ordinary cases, a stricter coercion of outrage, a more ex- 
tensive commerce, evidenced by the augmentation of customs, above 
all the foundation of the great linen manufacture in Ulster, distinguished 
the period of his government * But it is equally manifest that neither 
the reconcilement of parties, nor their affection to the English crown, 
could be the result of his arbitrary domination , and that, having healed 
no wound he found, he left others to break out after his removal The 
despotic violence of this minister towards private persons, and those ot 
great eminence, is m some instances well mown by the proceedings on 
his impeachment, and in others is sufficiently familiar by our historical 
and biographical literature It is indeed remaikable that we find among 
the objects of his oppression and insult all that most illustrates the con- 
temporary annals of Iieland, the venerable learning of Usher, the pious 
integrity of Bedell, the experienced wisdom of Cork, and the early 
virtue of Clannearde ' 

The parliament assembled by Strafford in 1640 began with loud pro- 
fessions of gratitude to the king for the excellent governor he had 
appointed over them , they voted subsidies to pay a large army raised 
to serve against the Scots, and seemed eager to give every manifesta- 
tion of zealous loyalty ’ But after their prorogation, and dunng the 
summer of that year, as rapid a tendency to a great revolution became 
visible as in England , the commons, when they met again, seemed no 
longer the same men , and, after the fall of their great viceroy, they 
coalesced with his Enghsh enemies to consummate his destruction 
Hate long smothered by fear, but inflamed by the same cause, bioke 
forth in a remonstrance of the commons, presented through a com- 
mittee, not to the king, but a superior power, the Long Parliament 
of England The two houses united to avail themselves of the advan- 
tageous moment, and to extort, as they very justly might, from the 
necessities of Charles that confirmation of his promises which had been 
refused in his prospeiity Both parties, catholic as well as protestant. 


I Strafford Letters, i 3S3 37 ° •♦02 442 451 454 473 , u 113 139 366 Lelaad, lu 30,' 

39 03 

“ It IS however true that he discouraged the woollen manufacture, in order to keep the king 

dom more dependent, and that this was part of his mouve m promoting the other Vol u 10 
•Leland ili 51 Strafiord himseff (t£ 397 ) speaks highly of their disposition 
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Acted together m this national cause, shunning for the preset to bring 
fonvard those differences which were not the less implacable for bemg 
thus deferred. The catalogue of temporal gnevances was long enough 
to produce this momentary coalition it might be groundless in some 
articles, it might be e\aggerated in more, it might m ni^y be ot an- 
cient standing , but few can pretend to deny that it e^ibits a true 
picture of the misgovemment of Ireland at all times, but especiauy 
under the earl of Strafford. The king, m May, 1641, consented to the 
gmater part of their demands , but unfortunately they were never 
granted by law ' 

i'ut the disordered condition of his affairs gave encouragement tp 
hopes fkr beyond what any parliamentary remonstrances could realize 
hop‘3 long chenshed when they had seemed vain to ihe world, but such 
as o'urage and bigotry and resentment would never lay aside The 
court of Madnd had not abandoned its connexion wth the disaffected 
Irish, especially of the priesthood , the son of Tyrone, and many fol- 
lowers of that cause, served m its armies , and there seems much rea- 
son to believe that m the beginning of 1641 the project of insurrection 
was formed among the expatnated Insh, not without the concurrence 
of Spam, and perhaps of Richelieu * The government had passed from 
the vigorous hands of Strafford into those of two lords justices, sir 
William Parsons and sir John Borlase, men by no means equal to the 
critical circumstances wherein they were placed, though possibly too 
severely censured by those who do not look at their extraordinary difff- 
culties with sufficient candour The primary causes of the rebellion 
‘are not to be found in their supineness or misconduct, but m the two 
great sins of the English government , in the penal laws as to religion 
ishich pressed on almost the whole people, and m the systematic ini- 
quity which despoiled them of their possessions They could not be 
expected to miss such an occasion of revolt , it was an hour of revolu- 
tion, when hberty was won by arras, and ancient laws were set at 

1 Carte’s Ormond too t^o Leland, uu 54 et post ifountmorres, u zg A renjonstrance 
of the commons to lord-deputy Wandesford against various gncnnccs was presented 7th Nov , 
1640, before lord Straffoni had teen impeached Id 39 As to confirming the graces, the 
delay, nhether it proceeded from ihe king or his Irish representatives, seems to have caused 
some suipicion Lord Clanncarde mentions the lU consequences that might result, in a lettei 
to lord DnstoL Carte s Ormond, 111 40 

* Sir Henry Vane communicated to the lords justices, by the kmg’s command. Mar 16 
1^40-41, that advice had been received and confirmed by the ministers m Spam and elsewhere, 
which " deserved to be seriously considered and an especial care and watchfulness to be bad 
therein that ot late there have pa^ed from Spain (and the like may well have been from other 
pam] jm unspeakable number of Insh churchmen for England and Ireland, and some good 
old soldiers, under pretext of leave to nusc wen for the king of Spam whereas it is 

obyrvcd among the Irish fnars there, a whisper was, as if they expected a rebeUion m Ireland, 
and pamcularly in Connaught.” Cartes Onnona m 30 Ihis letter which Carte seems to 
have taken from a printed book is auihcniicated m Clarendon State Paperb, 11 343 I have 
memioned m another part of this work. Chap. VIII , the provocations winch might have 
induced the cabmet of Madrid to foment disturbances in Charles’s donumons ihe lords 
lusuces ^e taxed by (^e with supmeoesd, w pa> mg no attention to this letter, vol l 166 . 
out now fie knew that they paid none seems hard to say 
Another imputa wa ha^ been thrown on the Insh government and on the parliament, for 
cb^cting to pernut levies to be made for the Spanish service out of the army raised hv Stiaf- 
Vi. m the spnagof 1041, which the king had himScIf proposed. Carte, i. 

133, ana X^eland, Sa who follow's the former implicitly, as he ahva>s does The event mdeed 
have been far safer co let those soldiers, chiellv catholics, enlist under a 
considermg the lor^ connexion of Spam mth that party, and ihe appre- 
the disaffected might acquire trohtary expenccpc m hcrs-rvice, 
the objecuou docs not seem so v cry unreasauabte 
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nought, the very success of their worst enemies, the covenanters in 
Scotland, seemed the assurance of their own victory, as it was the 
reproach of their submission » 

The rebellion broke out, as is well known, by a sudden massacre of 
the Scots and English m Ulster, designed no doubt by a vindictive 
and bigoted people to extirpate those races, and, if contemporary 
authorities are to be credited, falling little short of this in its execution 
Their evident exaggeration has long been acknowledged but possibly 
the scepticism of later writers has extenuated rather too much the 
horrors of tins massacre® It was certainly not the enme of the 
catholics generally , nor, perhaps, in the other provinces of Ireland are 
they chargeable with moie ciuelty than their opponents® Whatever 


1 The fullest tvntcr on the Irish rehclUon is Carte, in his Life of Ormond, who had the use 
of a vast collection of documents belonging to that noble family a selection from which forms 
his third \oiume But he is extremely partial against all who leaned to the parliamentary or 
puritan side, and especially the lords justices. Parsons and Borlasc which renders him, to say 
the least, a very favourable tvitness for the catholics Leland, with much candour towards the 
latter, hut a good deal of the same prejudice against the presbytemns, is little more than the 
echo of Oirte A more vigorous, though less elegant historian, is Warner, whose impartiality 
IS at least equal to Leland’s, and who may perhaps upon the whole, be reckoned the best 
mooem authonty Sir John Temple’s History of Insh Rebellion, and lord Clanricarde’s 
Letters, with a few more of less im^rtance, are valuable contemporary testimonies 
The catholics themselves might better lease their cause to Carte and Leland than excite 
prejudices instead of allaying them by such a tissue of misrepresentation and disingcnuotis- 
ness as Curry s Histoncal Account of the Civil Wars in Ireland 
* Sir John Temple reckons the number of protestants murdered, or destroyed m some 
manner, from the breaking out of the rebellion in Oct , 1641, to the cessation m Sept , 1643, 
at three hundred thousand, an evident and enormous exaggeration so that the first edition 
being incorrectly pnnted, ue might almost suspect a apher to have been added by mistake, p 
rs (edit Maseres) Clarendon says forty or fifty thousand were murdered in the first insur- 
rection Sir William Petty, in his Political Anatomy of Ireland, from calculations too vairae 
to deserve confidence, puts the number massacred at thirty seven thousand Warner has 
scrutinized the examinations of witnesses taken before a commission appointed in 1643 and 
now deposited in the library of Tnnity College, Dublin and, finding many of the depositions 
unsworn and others founded on hearsay has thrown more doubt than any earlier writer on 
the extent of the massacre Upon the whole, he thinks tavehe thousand lives of protestants 
the utmost that can be allowed for the direct or indirect eflects of the rebellion, during the two 
first years, except losses in war (History of Insh Rebellion, p 397 ) and of these only oni 
third by murder It is to be observed, however, that no distinct accounts could be preserved 
m formal depositions of so promiscuous a slaughter, and that the very exaggerations show its 
tremendous nature The Ulster colony, a numerous and brave people, were evidently unable 
to make head for a considerable time against the rebels which could hardly have been, if they 
had only lost a few thousands It is idle to throw an air of ndinile (as is sometimes attempted) 
on the depositions because they are mingled with some fabulous circumstances, such as the 
appearance of the ghosts of the murdered on the bndge at Cavan which, by the way, is only 
told, in the depositions subjoined to Temple as the report of the place, and was no cold- 
blooded fabncation, but the work of a fancy bewildered by real horrors 
Carte, who dwells at length on every circumstance unfavourable to the opposite party, des 
patches the Ulster massacre in a single short paragraph, and coolly remarks, that there were 
not many murders, " considering the nature oj suck an affair, ’ in the first week of the msur- 
rection Life of Ormond, i ijs—iTi This is hardly reconcilable to fair dealing Curry 
endeavours to discredit even Warners very moderate estimate , and affects to call him in one 
place, p 184 ,“ a writer highly prejudiced against the insurgents," which is grossly false He 
praises Carte and Nalson, the only protestants he does praise, and bestows on the latter the 
name of impmaial I wonder he does not say that not one protestant was murdered Dr 
Lingard has lately given a short account of the Ulster rebellion (Hist of England, x 154 ), 
omitting all mention of the massacre, and endeavouring in a note at the end of the volume, to 
disprove, by mere scraps of quotation, an event of such notoriety, that we must abandon all 
faith m public fame if itavere really unfounded 
® Carte, i 253 266 111 sr Leland, 154 Sir Charles Coote and Sir William St Leger are 
charged with great cruelues in Munster The catholic confederates spoke with abhorrence 
of the Ulster massacre Leland, j6i Warner, 203 They behaved, in many parts, with 
huniamty nor indeed do we find frequent instances of violence, except in those counues 
Where the proprietors had been dispossc sed 
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may have been the ongmal intention of the lords of the pale, or of the 
Anglo-Insh professing the old religion m general (which has been a 
problem in history^ a few months only elapsed before they were almost 
univcrs3.11y in. the TIig old distinctions of Irish nno 

English blood weie obliterated by those of religion , and it became a des- . 
perate contention whether the majonty of the nation should be trodden 
to the dust by forfeiture and persecution, or the crown lose every thing 
beyond a nominal sovereignty over Ireland The insurgents, who 
might once perhaps have been content with a repeal of the penal laws, 
grew naturally m their demands through success, or rather through the 
inability of the English government to keep the field, and began to 
claim the entire establishment of their religion , terms m themselves 
not unreasonable, nor apparently disproportionate to their circum- 
stances, and which the kmg was, in his distress, nearly ready to con- 
cede, but such as never could have been obtained from a third party, 
of whom they did not sufficiently think, the parliament and people of 
England. The commons had, at the very beginning of the rebellion, 
voted that all the forfeited estates of the insurgents should be allotted 
to such as should aid in reducing the island to obedience , and thus 
rendered the war desperate on the part of the Irish “ No great efforts 
were made, however, for some years , but, after the king’s person had 
fallen into their hands, the victonous party set themselves in earnest 
to effect the conquest of Ireland This was achieved by Cromwell and 
his poweiful army after several years, with such bloodshed and ngour 
that, in the opmion of lord Clarendon, the suffenngs of that nation, 


1 Carte and Leland endeavour to show that the Insh of the pale were driven into rebclliou 
by the distrust of the lords jusuces, who refused to furnish them with arms, after the revolt m 
Ulster, and permitted the parliament to sit for one day only, in order to publish a dcdaratioa 
against the rebels But the prejudice of these writers is very glaring The insurrccuon broke 
out in Ulster Oct 23 1641 and m the beginning of Dec., the lords of the pale were m arms 
Surely this aflords some presumption that Warner has reason to think them pnvy to the rebel 
lion, or, at least, not vety averse to it P 146 And with the suspiaon that might naiurally 
attach to all Insh cathohes could Borlase and Parsons be censurable for declining to intrust 
them with anus, or rather for doing so with some caution? Temple, 56 If they had acted 
othenvise, we should certainly have heard of their incredible imprudence Again, the catholic 
party m the house of commons were so cold m their lQ>aIty, to say the least, that they obiected 
to giving any appcllaUon to the rebels wor^c than that of discontented gentlemen. Leland, 140 
See too Clanncardc’s Letters, p, 33, etc In fact, several counties of Leinster and Connaught 
w ere m arms before the pale 

It has been thought by some that the lords jusuces had ume enough to have quelled the 
rebellion in Ulster before it spread farther Warner, 130 Of this, as I conceive, wc should 
not pretend to judge confidently Cert-mn it is that the whole army in Ireland was very small, 
insisting of only ^143 horse, and 2297 foot Temple, 32 Carte, 194 I think Sir John Temple 
has been unjustly depreaated he was master of the rolls tn Ireland at the tune, and a member 
of the council,— no bad witness for wbat passed in Dublin , and he makes out a complete justi 
fiction, as far as appears, for the conduct of the lords justices and council towards the lords 
of the pale and the catholic gentry Nobodj alleges that Parsons and Borlase were memaf 
^ much cnergj as lord StralTord hut those who sit down in their closets, like Leland and 
namer, more than a century afterwards, to lavish the most mdignmt contempt on their 
memory, should have reflected a litile on the circumstances 

\ *1^ percei'cd (says Preston, general of the Irish, wnUng to lord Clanncarde), that the 
catnouc rchgion, the tights and prero^tives ot his majesty, my dread sovereign, the hberucs 
m my country, whether there should be an Irishman or no, were the prizes at stake ” 


uuujngarac s betters ox ct posu The letters of this great man, perhaps the most uasullied 
enatneter annals of Ireland, and certainly more so than even his Ulnstnous contemporrrv , 
the cuke of Ormond, exhibit the struggles ol a noble mind betw een love of his countra and his 
rdigion on the one hand lo>idty and honouc on the oths At a later pened of that unhappy 
war, he tbrujht himscll able to coualiate bothprmaples 
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from the outset of the rebelhon to its close, have never been surpassed 
but by those of the Jews m their destruction by Titus. 

At the restoration of Charles II there were m Ireland two people, 
one either of native, or old English blood, the other of recent settle- 
ment , one catholic, the other protestant , one humbled by defeat, the 
' other insolent with victory, one regarding the soil as his ancient 
inheritance, the other as his acquisition and reward There were three 
religions , for the Scots of Ulster and the army of CromweU had never 
owned the episcopal church, which for several years had fallen almost 
as low as that of Rome There were claims, not easily set aside on 
the score of right, to the possession of lands, which the entire island 
could not satisfy In England, little more had been necessary than to 
revive a suspended constitution m Ireland, it was something beyond 
a new constitution and code of law that was required , it was the titles 
and boundaries of each man’s private estate that were to be litigated 
and adjudged The episcopal church was restored with no delay, as 
never having been abolished by law , and a parliament, containing no 
catholics, and not many vehement nonconformists, proceeded to the 
great work of settling the struggles of opposite claimants, by a fresh 
partition of the kingdom (Carte, ii 221 Leland, 420) 

The king had already published a declaration for the settlement of 
Ireland, intended as the basis of an act of parliament The adven- 
turers, or those who, on the faith of several acts passed m England in 
1642, with the assent of the late king, had advanced money for quelling 
the rebellion, in consideration of lands to be allotted to them in certain 
stipulated proportions, and who had, m general, actually received them 
from Cromwell, were confirmed m all the lands possessed by them on 
the 7th of May, 1659 > deficiencies were to be supplied 

before the next year The army was confirmed in the estates already 
allotted for their pay, -with an exception of church lands and some 
others Those officers who had served m the royal army against the 
Irish before 1649 were to be satisfied for their pay, at least to the 
amount of five eighths, out of lands to be allotted for that purpose. 
Innocent papists, that is, such as were not concerned in the rebelhon, 
and whom Cromwell had arbitranly transplanted into Connaught, were 
to be restored to their estates, and those who possessed them to be 
indemnified Those who had submitted to the peace of 1648, and had 
not been afterwards in arms, if they had not accepted lands m Con- 
naught, were also to be restored, as soon as those who now possessed 
them should be satisfied for their expenses Those who had served the 
king abroad, and thirty-six enumerated persons of the Irish nobility 
and gentry, were to be put on the same footing^as the last The pre- 
cedency of restitution, an important point where the clainvs exceeded 
the means of satisfying them, was to be in the order above specified 
(Carte, 11 216 Leland, 414.) 

This declaration was by no means pleasing to all concerned. The 
loyal officers, who had served before 1649, murmured that they had 
httle prospect of more than twelve shillings and sixpence in the pound, 
while the repubhcan aimy of Cromwell would receive the full value 
The Irish were more loud in their complaints , no one was to be held 
innocent who had been m the rebel quarters before the cessation oJ 
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1643 , and other qualifications were added so severe, that hardly any 
could expect to come within them. In the h<juse of commons the 
majonty, consisting very much of the new interests, that is, of the 
adventurers and army, were in favour of adhenng to the declaration. 
In the house of lords it was successfully urged, that, by gratifymg the 
new men to the utmost, no fund would be left for indemmfying the 
loyalists, or the innocent Insh It was proposed, that, if the lands not 
yet disposed of should not be sufficient to satisfy all the interests for 
which the king had meant to provide by his declaration, there should 
be a proportional defalcation out of every class for the benefit of the 
whole. These discussions were adjourned to London, uhere delegates 
of the different parties employed every resource of mtngue at the Eng- 
hsh court The king’s bias towards the religion of the Insh had 
rendered him their fnend , and they seemed, at one tune, hkely to 
reverse much that had been mtended against them , but their agents 
grew rash with hope, assumed a tone of supenonty which ill became 
their condition, affected to justify their rebellion, and finally so much 
disgusted their sovereign that he ordered the act of settlement to be 
sent back with little alteration, except the insertion of some more Insh 
nominees (Carte, 222 et post Leland, 420 et post ) 

The execution of this act was entrusted to Enghsh commissioners, 
from whom it was reasonable to hope for an impartiality which could 
not be found among the interested classes Notwithstanding the 
rigorous proofs nominally exacted, more of the Insh were pronounced 
innocent than the commons had expected , and the new possessors 
havang the sway of that assembly, a clamour was raised that the 
popish interest had prevailed , some talked of defending their estates 
by arms, some e\en meddled m fanatical conspiracies against the 
government , it was insisted that a closer inquisition should be made, 
and stncter quahfications demanded The manifest deficiency of lands 
to supply all the claimants for whom the act of settlement provided, 
made it necessary to resort to a supplemental measure, called the act 
of explanation. The adventurers and soldiers relinquished one third 
of the estates enjoyed by them on the 7th May, 1659 Twenty Insh 
nominees were added to those who were to be restored by the king’s 
fa\ our , but all those who had not already been adjudged innocent, 
more than three thousand in number, were absolutely cut off from any 
hope of restitution The great majonty of these no question were 
guilty , } et they justly complained of this confiscation without a tnaL 
(Carte, 25S-3 16 Leland, 431 et post) Upon the whole result, the 
Irish catholics having previously held about two thirds of the kingdom, 
lost more than one half of their possessions by forfeiture on account of 
their rebellion If we can rely at all on the calculations, made almost 
Ui the infancy of political anthmetic by one of us most diligent investi- 
gators, they were diminished also by much more than one third 
through the calamihes of that penod.* 


statements of l:mds forfeited and restored, under the execution of the act of settlement 
all writers. Sir William Petty estimates the superficies of Ireland at 
ucr« (beinff to the English measure nearly as eight to thirteen), whereof 
fiood land, the rest being moor, bog, and lahc. In 1641, the estates of the 
(r_tr.tant rwners and of the church were about one thud of these cultivable lards, thowef 



866 Confiscation wider CharL > II Restoration under James 11. 

It 13 more easy to censure the particular inequalities, or even, la 
some respects, injustice of the act of settlemciit, than to point out what 
better course was to have been adopted The readjustment of all 
private rights after so entire a destruction of their landmarks could 
only be effected by the coaise process of general rules Nor does it 
appear that the catholics, considered as a great mass, could reasonably 
murmur against the confiscation of half their estates, after a civil war 
wherein it is evident that so large a proportion of themselves were con- 
cerned ^ Charles, it is true, had not been personally resisted by the 
insurgents , but, as chief of England, he stood in the place of Crom- 
well, and equally represented the sovereignty of the greater island over 
the lesser, which under no form of government it would concede 
The catholics, however, thought themselves oppressed b> the act of 
settlement , and could not forgive the duke of Ormond for his constant 
regard to the protestant interests, and the supremacy of the English 
crown They had enough to encourage them in the king’s bias towards 
their religion, which he was able to manifest more openly than m 
England. Under the administration of lord Berkely m 1670, at the 
time of Charles’s conspiracy with the king of France to subvert religion 
and liberty, they began to menace an approaching change, and to aim 
at revoking, or matenally weakening, the act of settlement The most 
bigoted and insolent of the popish clergy, who had lately rejected with 
indignation an offer of more reasonable men to renounce the tenets 
obnoxious to civil governments, were countenanced at Dubhn , but the 
first alarm of the new proprietors, as well as the general apprehension 
of the court’s designs in England, soon rendered it necessary to desist 
from the projected innovations (Carte, 11 414- et post Leland, 458 
et post ) The next reign, of couise, reanimated the Insh party , a dis- 
pensing prerogative set aside all the statutes, every civil office, the 
courts of justice, and the privy council, were filled with catholics, the 
protestant soldiers were disbanded , the citizens of that religion w ere 
disarmed, the tithes were withheld fiom the clergy, they W'ere suddenly 
reduced to feel that bitter condition of a conquered and proscribed 
people, w’hich tliey had long rendered the lot of their enemies ’ From 
these enermes, exasperated by bigotry and revenge, they could have 

catholics two thirds The whole of the latter were seized or sequestered by Cromuell md the 
parliament After summing up the allotments made by the commissioners unacr the act 0/ 
settlement he concludes that, in 167a, the Ent;lu;h^ protestants and church, have 5,140000 
a^es, ^d the papists nearly half as much. Poliucal Anatomy of Ireland, c 1 In lord 
Orrerys Letters, 1 187 ct post., is a statement which seems not altogether to tallj with sir 
^VilUam Petty’s nor is that of the latter clear and conbistent in all its computations Law- 
rence, author of ^‘The Interest of Ireland ‘Stated * a treatise published in 1682 sa>s ** of 
10,868 949 acres, returned by the last survey ol Ireland the Irish papists are posse^ised but of 
a 041 108 acres, which is but a smalt matter above the fifth part of the whole ' Part ii p 48 
But, as It IS evidently below one fifth, there must be some mistake I suspect that in one of 
these sums he reckoned the whole extent, and m the other only cultivable lands Lord Cbre, 
m his celebrated speech on the Union, greatly overrates the confiscations 
Petty calculates that above 500,000 of the Irish **pcnshedaud were wasted by the sword, 
plague, famine, hardship, and banishment, between the 23rd day of Oct , 1641, and the same 
day 1652 , ** and conceiv es the population of the island m 1641 to have been nearly 1,500,000, 
inclndmg protestants But his conjectures are prodigiously vague 
1 Petty is a^iU satisfied with the restoration of lands to the Irish, as they could be with the 
confiscations “Ofall thatclaimed innoccncy,scven in eight obtamediL "The restored persons 
have more than what was their own in 1641, by at least one fifth. Of those adjudged inno 
cents not one in twenty was really so *' ^ 

* Leland, 493 ctpost. hlaxure. Hist dclaReyoIqt u 1x3 
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nothing but a full and exceeding measure of retahation to expect , not 
had they even the last hope that an Enghsh king, for the sake of his 
crown and country, must protect those who formed the.strongest hnk 
between the two islands A man violept and ambitious, wthout 
supenor capacity, the earl of Tyrconnel, lord lieutenant in 1687, and 
commander of the army, looked only to his master’s interests, in sub- 
vrdination to those of his countrymen, and of his own. It is now 
ascertamed that, doubtful of the km^s success m the struggle for 
restoring popery m England, he had made secret overtures to some of 
the French agents for casting off all connexion with that kingdom, m 
case of James’s death, and, with the aid of Louis, placing the crown of 
Ireland on his own head.* The revolution m England was followed by 
a war m Ireland of three years’ duration, and a war on both sides, like 
that of 1641, for self-preservation In the pailiament held by James 
at Dublin, in 1690, the act of settlement was repealed, and above 2000 
persons attainted by name , both, it has been said, perhaps with little 
truth, against the lung’s will, who dreaded the impetuous nationality 
that was teanng away the bulwarks of his throne “ But the magnani- 
mous defence of Derry and the splendid victory of the Boyne restored 
the protestant cause , though the Insh, with the succour of French 
troops, maintained for two years a gallant resistance, they could not 
ultimately withstand the tuple supenonty of military talents, resources, 
and discipline Their bravery, however, served to obtain the articles 
of Limenck on the surrender of that city, conceded by their noble- 
minded conqueror, against the disposition of those who longed to 
plunder and persecute their fallen enemy By the first of tliese articles, 
“the Roman catholics of this kingdom shall enjoy such privileges m 
the exercise of their religion as are consistent with the laws of Ireland, 
or as they did enjoy in the reign of king Charles II , and their 
majesties, as soon as their affairs will permit them to summon a parlia- 
ment in this kingdom, ivill endeavour to procure the said Roman 
catholics such further security in that particular as may preserve tliem 
from any disturbance upon the account of their said religion " The 
second secures to the inhabitants of Limenck and other places then in 
possession of the Irish, and to all officers and soldiers then in aims, 
who should return to their majesties’ obedience, and to all such as 
should be under their protection in the counties of Limenck, Kerry, 
Clare, Galway, and Mayo, all their estates, and all their rights, pnvi- 
leges, and immunities, which they held m the reign of Charles II , free 
from all forfeitures or outlawnes incurred by them * 

This second article, but only as to the garrison of Limenck or other 
persons in arms, is confirmed by statute some years afterwards (Insh 


I 51 Alazure trought this rcnnrtablc fact to light Bonrepas, a French emissarv in 
England, authonzed by his court to proceed in a ncgotation iwth Tyrcormel^th? 

» Lebnd, 537 This seems to rest on the authonti of Leslie which ic h-^ n., j 

Sir ‘'SStS' S4S 
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Stat 9 Will III c 2 ) The first article seems, however, to be passed 
over. The forfeitures on account of the rebellion, estimated at 
1,060,792 acres, were somewhat diminished by restitutions to the 
ancient possessor under the capitulation , the greater part were 
lavishly distributed to English grantees (Pail Hist, v 1202 ) It 
appears from hence, that at the end of the seventeenth century, the 
Insh or Anglo-Irish catholics could,hardly possess above one sixth or 
one seventh of the kingdom They were still formidable fiom their 
numbers and their sufferings , and the victorious party saw no security 
but in a system of oppression, contained m a series of laws during the 
leigns of William and Anne, which have scarce a parallel in European 
history, unless it be that of the protestants in France, after the revoca- 
tion of the edict of Nantes, who yet were but a feeble minonty of the 
whole people No papist was allowed to keep a school, or to teach any 
in private houses, except the children of the family (7 Will III c 4.) 
Severe penalties were denounced against such as should go themselves 
or send others for education beyond seas m the Romish religion , and, 
on probable information given to a magistrate, the burthen of proving 
the contrary was thrown on the accused , the offence not to be tried by 
a jury, but by justices at quarter sessions (Id ) Intermarriages 
between persons of difteient lehgion, and possessing any estate in 
Ireland, were forbidden , the children in case of either parent being 
piotestant, might be taken from the other, to be educated in that faith 
(9 Will III c 3 2 Anne, c 6 ) No papist could be guardian to any 

child , but the court of chanceiy might appoint some relation or other 
person to bring up the ward in the protestant religion (9 Will III c 
3 2 Anne, c 6 ) The eldest son, being a protestant, might turn his 

father's estate in fee simple into a tenancy for life, and thus secure Ins 
own inheritance But if the childien Avere all papists, the father's lands 
Avere to be of the nature of gavelkind, and descend equally among them 
Papists Avere disabled from purchasing lands, except foi terms of not 
more than thirty-one years, at a rent not less than tAVo thirds of the full 
value They Aveie even to conform Avithin six months after any title 
should accrue by descent, devise, or settlement, on pain of forfeiture to 
the next protestant heir , a provision Avhich seems intended to exclude 
them from real property altogether, and to render the others almost 
supererogatory (Id ) Arms, says the poet, remain to the plundered , 
but the Irish legislature knew that the plunder avouM be imperfect and 
insecure Avhile arms remained , no papist Avas permitted to retain them, 
and search might be made at any time by two justices (7 W III c. 

5 ) The bare celebration of catholic rites Avas not subjected to any 
fresh penalties , but regular priests, bishops, and others claiming juns- 
diction, and all Avho should come into the kingdcnn fiom foreign parts, 
were banished on pain of transportation, in case of neglecting to 
comply, and of high treason m case of returning from banishment 
Lest these provisions should be evaded, priests Avere required to be 
registered, they Avere forbidden to leave their own parishes, and 
rewards Avere held out to informers Avho should detect the violations of 
these statutes, to be levied on the popish inhabitants of the country ‘ 
To have exterminated the catholics by the SAVord, or expelled them, 

1 0 W III c 1 -i Anne, c 3 s 7 8 Anne, c 3. 
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like the Monscoes of Spam, would have been little more repugnant to 
justice and humanity, but incomparably more politic. , a. 

^ It may easily be supposed, that no pohtical pnvileges would be lelt to 
those who were thus debarred of the common rights of civil socmty 
The Irish parliament had never adopted the. act passed m the SJh 01 
Ehzabeth, imposing the oath of supremacy on the members ot the 
commons It had been fuU of catholics under the queen and her two 
next successors In the second session of 1641, after the flames of 
rebellion had enveloped almost all the island, the house of ^mtnons 
were induced to exclude, by a resolution of their o^vnJ those who would 
not take that oath , a step which can only be judged in connexion 
with the general circumstances of Ireland at that awful cnsis ^ In the 
parhament of 1661, no catholic, or only one, was returned , but the 
bouse addressed the lords justices to issue a commission for adminis- 
tering the oath of supremacy to all its members A bill passed the 
commons m 1663, for imposing that oath in future, which was stopped 
by a prorogation , and the duke of Ormond seems to have been adverse 
to It (iMountmorres, i 158) An act of the English parliament after 
the revolution, reciting that “great disquiet and many dangerous 
attempts have been made to deprive their majesties and their royal 
predecessors of the said realm of Ireland by the liberty which the 
popish recusants there have had and taken to sit and vote in parlia- 
ment," requires every member of both houses of parliament to take the 
new oaths of allegiance and supremacy, and to subscnbe the declara- 
tion against transubstantiahon before taking bis seat (Ibid 3 W & M 
c 2 ) This statute was adopted and enacted by the Insh parhament 
m 1782, after they had renounced the legislative supremacy of England 
under which it had been enforced The elective franchise, which had 
been rather singularly spared m an act of Anne, was taken away from 
the Roman catholics of Ireland m 1715 j or, as some thmk, not abso- 
lutely till 1727’ 

These tremendous statutes had m some measure the effects which 
their framers designed The wealthier families, against whom they 
were pnncipally levelled, conformed m many mstances to the pro- 
testant church.* The cathohcs were extinguished as a political body , 
and, though any iviUing allegiance to the house of Hanover would have 
been monstrous, and it is known that their bishops were constantly 
nominated to the pope by the Stuart prmces,® they did not manifest at 

Carte s Onnotid, i« 328 Warner, 312 These writers censure the measure as illegal and 

tiy Lord Orrery’s Letters, 1 35 , it appears that one papist and one 
tnabaptist were chosen for that parliament, both from Tuam. 

ibt ?Iowden’s Hist. Renew of Ireland, i afis The temble act of 

teinsT^^ ^ prescribes only the oaths of allegiance and abjuration for voters at elec- 

converaons were naturally distrusted Boulter expresses alarm at the number of 
^d^protestants who practised the law and a hill was actually passed to disable any one, 
g^^d not profited ^ rehpon for five yc^, from aetm|L a barrister or Xtor 

h^l'f th^ coni ^ “ the 

««rase of their tehs?(a as openly as the protestants, and monastow m man> platS 
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any penod, or even dunng the rebelhons of 1715 and 1745, the least 
novement towards a disturbance of the government Yet for thirty 
years after the accession of George I they continued to be insulted in 
public proceedings under the name of the common enemy, sometimes 
oppressed by the enactment of new statutes, or the stricter execution of 
the old, till in the latter years of George II their peaceable deport- 
ment, and the rise of a more generous spint among the Insh protest- 
ants, not only sheathed the fangs of the law, but elicited expressions of 
esteem from the ruling powers, which they might justly consider as the 
pledge of a more tolerant policy The mere exercise of their religion 
m an obscure manner had long been permitted without molestation ^ 

Thus in Ireland there were tliree nations, the original natives, the 
Anglo-Insh, and the new English , the two former catholic, except 
some, chiefly of the upper classes, who had confoimed to the church, 
the last wholly protestant There were three religions, the Roman 
catholic, the established or Anghcan, and the presbyterian more than 
one half of the protestants, according to the computation of those 
times, belonging to the latter denomination “ These, however, in a 
less degree were under the ban of the law as truly as the catholics 
themselves , they were excluded from all civil and military offices by a 
test act, and even their religious meetings were denounced by penal 
statutes Yet the house of commons after the revolution always con- 
tained a strong presbyterian body, and unable, as it seems, to obtain 
an act of indemnity for those who had taken commissions in the 
militia, while the rebellion of 1715 was raging in Great Bntain, had 
recourse to a resolution, that whoever should prosecute any dissenter 
for accepting such a commission is an enemy to the king and the pro- 
testant interest (Plowden, 243 ) They did not even obtain a legal 
toleration till 1720 (Insh Stat 6 G I c 5 ) It seems as if the con- 
nexion of the two islands, and the whole system of constitutional laws 
in the lesser, subsisted only for the sake of secunng the privileges and 
emoluments of a small number of ecclesiastics, frequently strangers, 
who performed no duties, and rendered no sort of return for their enor- 
mous monopoly A great share, m fact, of the temporal government 
under George II was tlirown successively into the hands of two pri- 
mates, Boulter and Stone , the one a worthy but narrow-minded man, 
who showed his egregious ignorance of policy m endeavouring to pro- 
mote the wealth rmd happmess of the people, whom he at the same 
time studied to depress and discourage in respect of political freedom , 
the other an able, but profligate and ambitious statesman, whose name 
is mingled, as an object of odium and enmity, with the first struggles of 
Irish patriotism 

The new Insh nation, or rather the protestant nation, since all dis- 
tinctions of ongin have, from the time of the great rebellion, been 
merged in those of religion, partook m large measure of the spint that 
Ivas poured out on the advocates of liberty and the revolution in the 

1 Plowden’s Hist Review of State of Ireland, vol i passim 

* Sir William Petty, m 1671, rectons the inhabitants of Ireland at 1,100,000 of whom 
aoo 000 English, and 100 000 Scots above half the former being of the established church 
Pohucal Anatomy of Ireland, chap ti It is someUmes said m modem times, though I believe 
erroneoi^ly, that the presbytenans form a majonty of protestants in Ireland yet their pro- 
portion has probably di m inished smce the bcgimung of the eighteenth century 
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sister kingdom. Their parliament was always strongly wmg, and scarcely 
manageable during the later years of the queen They began to assi- 
milate themselves more and more to the English model, and to cast ori 
by degrees the fetters that galled and degraded them. By Poyning's 
celebrated law, the initiative power was reserved to the Enghsh coun- 
cil This act, at one time popular m Ireland, was aftenvards justly 
regarded as destructive of the nghts of their parhament, and a badge of 
the nation's dependence It was attempted by the commons m 1641, 
and by the catholic confederates in the rebelhon, to procure its repeal , 
which Charles I steadily refused, till he was dnven to refuse nothing. 
In his son’s reign, it is said that “the council framed bills altogether, 
a negative alone on them and their several provisoes was left to parha- 
ment , only a general proposition for a bill by way of address to the 
lord lieutenant and council came from parliament , nor was it till after 
the revolution that heads of bills were presented , these last in fact 
resembled acts of parliament or bills, with only the small difference of 
‘ We pray that it may be enacted,’ instead of ‘ Be it enacted They 
assumed about the same time the examination of accounts, and of the 
expenditure of public money (Mountmorres, 184.) 

Meanwhile, as they gradually emancipated themselves from the as- 
cendency of the crown, they found a more formidable power to contend 
with in the English parliament It was acknowledged, by all at least 
of the protestant name, that the crown of Ireland was essentially de- 
pendent on that of England, and subject to any changes that might 
affect the succession of the latter But the question as to the subordi- 
nation of her legislature was of a different kind The precedents and 
authorities of early ages seem not decisive , so far as they extend, 
they rather countenance the opinion that English statutes were of 
themselves valid in Ireland. But from the time of Henry VI or Ed- 
ward IV It was certainly established that they had no operation, 
unless enacted by the Irish parliament This however would not 
legally prove that they might not be binding, if express words to that 
effect were employed , and such was the doctnne of lord Coke and of 
other Enghsh lawyers This came into discussion about the eventful 
period of 1641 The Insh in general protested against the legislative 
authority of England, as a novel theory which could not be maintained 
(Carte’s Ormond, 111 55 ) , and two treatises on the subject, one ascnbed 
to lord chancellor Bolton, or more probably to an eminent lawyer, 
Patrick Darcv, for the mdependence of Ireland, another, in answer to it 
by serjeant Mayart, may be read in the Hibernica of Harris (Vol 11 
Mountmorres, 1 360 ) Very tew instances occurred before the revolu- 
tion, wherein the English parliament thought fit to include Ireland in 
Its enactments, and none perhaps wherein they were earned mto effect 
But after the revolution several laws of great importance weie passed 
in England to bind the other kingdom, and acquiesced in without ex- 
press opposition by Its parliament Molyneux, however, in his cele- 
brated Case of Ireland’s being boimd by Acts of Parhament in Eng- 
land stated, published in 1697, set up the claim of his country for ab- 


.i *4’ Ai one house could not regulaily transmit heads of bills to the 

other, the advantage of a joint rccommendatioa was obtained by means of conferences which 
were consequently much UM«d than in England. Id 179 conicrenccs, wmea 
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solute legislative independency The house of commons at Westmin- 
ster came to resolutions against this book , and, with the high notions 
of parliamentary sovereignty, were not likelj'’ to desist from a preten- 
sion which, like the very similar claim to impose taxes in America, 
sprung in fact from the semi-republican scheme of constitutional law 
established by means of the revolution ' It is evident that while the 
sovereignty and enacting power was supposed to reside wholly in the 
king, and only the power of consent in the two houses of parliament, it 
was much less natural to suppose a control of the English legislature 
over other dominions of the crown, having their own representation for 
similar purposes, than after they had become, in effect and in general 
sentiment, though not quite in the statute-book, co-ordinate partakers 
of the supreme authority The Irish parliament however, advancing 
as It were in a parallel line, had naturally imbibed the same sense of its 
oivn supremacy, and made at length an effort to assert iL A judgment 
from the court of Exchequer, in 1719, having been reversed by the 
house of lords, an appeal was brought before the lords in England, who 
affirmed thejudgment of the exchequer The Irish lords resolved that 
no appeal lay from the court of exchequer in Ireland to the king in par- 
liament in Great Britain , and the barons of that court having acted in 
obedience to the order of the English lords, were taken into the custody 
of the black rod That house next addressed the king, setting forth 
their reasons against admitting the appellant junsdiction But the 
lords in England, after requesting the king to confer some favour on 
the barons of the exchequer who had been censuied and illegally im- 
prisoned for doing their duty, ordered a bill to be brought in for better 
securing the dependency of Ireland upon the crown of Great Britain, 
which declares “ that the king's majesty, by and with the advice and 
consent of the lords spiritual and temporal and commons of Great Bri- 
tain in parliament assembled, had, hath, and of right ought to have full 
power and authority to make laws and statutes of sufficient force and 
validity to bind the people and the kingdom of Ireland , and that the 
house of lords of Ireland have not nor of nght ought to have any juris- 
diction to judge of, reverse, or affirm any judgment, sentence or decree 
given or made in any court within the said kingdom , and that all pro- 
ceedings before the said house of lords upon any such judgment, sen- 
tence or decree, are and are hereby declared to be, utterly null and 
void to all intents and purposes whatsoever " ’ 

The English government found no better method of counteractmg 
this nsing spint of independence than by bestowing the chief posts in 
the state and church on strangers, in order to keep up what was called 
tne English interest’ This wretched pohcy united the natives of Ire- 

1 Joums , ay June, 1698 Part Hist, v 1181 They resolved at the same time that the 
conduct of the Irish parhament, m pretendmg to re-enact a law made in England expressly to 
bmd Ireland, had given occasion to these dangerous positions On June 30, they addressed 
the kmg m consequence, requesting him to prevent any thmg of the nke kind in future In 
this address, as first draivn, the legislative authority of the kingdotn of England is asserted 
But this phrase was omitted afterwards, I presume, as rather novel though by domg so they 
destroyed the basis of them proposition, which could stand much better on the new theory of 
the constitution than the anaent ' 

’ 3 G I c s Plowden, 244 The Irish house of lords had, however, entertamed writs of 
error as early as 1644, and appeals in equity from i66i Mountmorres, i 339 Ihe English 
pc«| might have remembered that them oivn precedents were not much older 

See n.ulter’s Letters, passim His plait for govemmg Ireland was to send over as many 
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land m jealousy and discontent, -whicli the latter years of Sivift were 
devoted to inflame It was impossible that the kmgdom should become, 
as It did under George II , more flourishing through its great natural 
fertility, its extensive manufacture of hnen, and its facihties for com- 
merce, though much restncted, the domestic alarm from the papists 
also being allayed by their utter prostration, without wnthing under the 
indignity of its subordination , or that a house of commons, constructed 
so much on the model of the English, could hear patiently of liberties 
and pnvileges it did not enjoy Tliese aspirations for equahty first, 
perhaps, broke out into audible complaints in the year 1753 The 
country was in so thnving a state that there was a surplus revenue 
after payment of all charges The house of commons determined to 
apply this to the liquidation of a debt The government, though not 
unwilhng to admit of such an application, maintamed that the whole 
revenue belonged to the king, and could not be disposed of without his 
previous consent In England, where the grants of parhament are ap- 
propnated according to estimates, such a question could hardly anse , 
nor would there, I presume, be the shghtest doubt as to the control of 
the house of commons over a surplus income. But m Ireland, the 
practice of appropriation seems never to have prevailed, at least so 
stnctly (Mountmorres, 1 424.) , and the constitutional nght might per- 
haps not unreasonably be disputed After long and violent discussions, 
wherein the speaker of the commons and other eminent men bore a 
leading part on the popular side, the crown was so far victonous as to 
procure some motions to be earned, which seemed to imply its autho- 
nty , but the house took care, by more special apphcations of the re- 
venue, to prevent the recurrence of an undisposed surplus ^ From this 
era the great parliamentary history of Ireland begins, and is terminated 
after half a century bjthe Umon aperiod fruitful of splendid eloquence, 
and of ardent, though not always imcompromising patnotism , but 
which, of course, is beyond the hraits presenbed to these pages 

English bom bahops as ^ssible “The bishops," he sajs, “are the persons on whom the 
JTH eminent mi^t depend for domg the public business here” I 2j3 This of course disgusted 
^he insn church, ® 

Plowdea, 306 ct post. Harry’s Life of Lord Charlcxaoat. 
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History, at least m its state of imaginary perfection, is a com- 
pound of poetry and philosophy It impresses general truths on the 
mind by a vivid representation of particular characters and incidents 
But, in fact, the two hostile elements of which it consists have never 
been known to form a perfect amalgamation , and at length, in our 
oivn tune, they have been completely and professedly separated Good 
histones, m the proper sense of the word, we have not But we have 
good histoncal romances and good histoncal essays The imagma- 
tion and the reason, if we may use a legal metaphor, have made 
partition of a province of hterature of which they were formerly 
seised j>er my et fer tautj and now they hold their respective 
portions in severalty, mstead of holding the whole in common. 

To make the past present, to bnng tide distant near, to place us in 
the society of a great man, or on the eminence which overlooks 
the field of a mighty battle, to invest with the reahty of human flesh 
and blood bemgs whom we are too much mchned to consider as per- 
sonified quahties in an allegory, to call up our ancestors before us 
with all their peculianties of language, manners, and garb, to show us 
over their houses, to seat us at iheu: tables, to rummage their old- 
fashioned wardrobes, to explain the uses of tieir ponderous furniture, 
these parts of the duty which properly belongs to the historian have 
been appropriated by the histone^ novehst On the other hand, to 
extract the philosophy of history, to direct our judgment of events 
and men, to trace the connection of causes and effects, and to draw 
from the occurrences of former tunes general lessons of moral and 
pohtical wisdom, has become the business of a distinct class of 
writers 

Of the two kmds of composition mto which history has been thus 
divided, the one may be compared to a map, the other to a pamted 
landscape The picture, though it places the country before us, does 
not enable us to ascertain with accuracy the form and dimensions of 
Its component parts, the distances, and the angles The map is not a 
work of imitative art It presents no scene to the imagmation , but 
It gives ns exact information as to the bearmgs of the vanous pomts, 
and is a more useful compamon to the traveller or the general than 
the pamtmg could be, though it were the grandest that ever ’Rosa 
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peopled with outlaws, or the sweetest over which Claude ever poured 
the mellow effulgence of a settmg sun 

It IS remarkable that the practice of separating the mo ingredients 
of which history is composed, has become prevalent on the Continent 
as well as in this country Italy has already produced a historical 
novel, of high ment and of still higher promise In France, the 
practice has been carried to a length somewhat whimsical. M 
Sismondi pubhshes a grave and stately history, very valuable and 
a httle tedious He then sends forth as a companion to it a novel, m 
which he attempts to give a lively representation of characters and 
manners This course, as it seems to us, has aU the disadvantages of 
a division of labour, and none of its advantages We understand the 
expediency of keeping the functions of cook and coachman distinct 
The dinner will be better dressed, and the horses better managed 
But where the two situations are united, as m the Maitre Jacques of 
Moli^re, we do not see that the matter is much mended by the solemn 
form with which the pluralist passes from one of his employments to 
the other 

We manage these things better m England Sir Walter Scott 
gives us a novel , Mr HaUam a cntical and argumentative history 
Both are occupied with the same matter But the former looks at it 
with the eye of a sculptor His mtention is to give an express and 
lively image of its external form. The latter is an anatomist His 
task IS to dissect the subject to its inmost recesses, and to lay bare 
before us all the spnngs of motion and all the causes of decay 

i\Ir Hallam is, on the whole, far better quahfied than any other 
writer of our time for the office which he has undertaken He has 
great mdustry and great acuteness His knowledge is extensive, 
various, and profound His mind is equally distmguished by the 
amplitude of its grasp, and by the delicacy of its tact His specula- 
tions have none of that vagueness which is the common fault of 
pohtical philosophy On the contrary, they are stnkmgly practical, 
and teach us not only the general rule, but the mode of applymg it to 
solve particular cases In this respect they often renund us of the 
Discourses of Machiavelh 

The style is sometimes harsh, and sometimes obscure. We have 
also here and there remarked a httle of that unpleasant tnck, which 
Gibbon brought into fashion, the tnck, we mean, of narratmg by 
imphcation and allusion Mr Hallam, however, has an excuse 
which Gibbon had not His work is designed for readers who are 
already acquamted iiith the ordmary books on Enghsh history, and 
who can therefore unriddle these little enigmas without difficulty 
The manner of the book is, on the whole, not unworthy of the 
matter The language, even where most faulty, is weighty and 
massive, and indicates strong sense m every Ime It often rises to 
^ V florid or impassioned, but high, grave, and sober , 

such as would become a state paper, or a judgment dehvered by a 
great magistrate, a Somers or a D’Aguesseau 

In this respect the character of Mr Hallam’s mmd corresponds 
strikingly with that of his style. His work is eminently judicial 
Its whole spirit is that of the bench, not that of the bar He sums 
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up with a calm, steady impartiality, turnmg neither to the right nor to 
the left, glossing over nothing, exaggerating nothing, while the advo« 
cates on both sides are alternately biting their lips to hear their 
conflicting mis-statements and sophisms exposed On a general 
survey, we do not scruple to pronounce the Constitutional History 
the most impartial book that we ever read We think it the more 
incumbent on us to bear this testimony strongly at first setting, out, 
because, m the course of our remarks, we shall think it right to dwell 
prmcipidly on those parts of it from which we dissent 

There is one peculianty about Mr Hallam which, while it adds to 
the value of his writings, wiU, we fear, take away something from 
their popularity He is less of a worshipper than any historian 
whom we can call to mind Every political sect has its esoteric 
and Its exoteric school, its abstract doctrines for the mitiated, its 
visible symbols, its imposing forms, its mythological fables for the 
vulgar It assists the devotion of those who are unable to raise 
themselves to the contemplation of pure truths by all the devices of 
Pagan or Papal superstition It has its altars and its deified heroes. 
Its relics and pilgrimages, its canonized martyrs and confessors, its 
festivals and its legendary miracles Our pious ancestors, we are 
told, deserted the High Altar of Canterbury, to lay all their obli- 
gations on the shnne of St Thomas In the same manner the great 
and comfortable doctrines of the Tory creed, those particulaily which 
relate to restrictions on worship and on trade, are adored by squires 
and rectors in Pitt Clubs, under the name of a minister who was as 
bad a representative of the system which has been chnstened after 
him as Becket of the spirit of the Gospel And, on the other hand, 
the cause for which Hampden bled on the field, and Sydney on the 
scaffold, IS enthusiastically toasted by many an honest Radical, who 
would be puzzled to explain the difference between ship-money and 
the Habeas Corpus Act It may be added that, as in religion, so m 
politics, few even of those who are enlightened enough to comprehend 
the meaning latent under the emblems of their faith can resist the 
contagion of the popular superstition Often, when they flatter them- 
selves that they are merely feigning a compliance with the prejudices 
of the vulgar, they are themselves under Ae influence of those very 
prejudices It probably Wcis not altogether on grounds of expediency 
that Socrates taught his followers to honour the gods whom the state 
honoured, and bequeathed a cock to Esculapius with his dying 
breath So there is often a portion of ■willing credulity and enthu- 
siasm m the veneration which the most discerning men pay to their 
pohtical idols From the very nature of man it must be so The 
faculty by which we mseparably associate ideas which have often 
been presented to us m conjunction, is not under the absolute control 
of the will It may be quickened into morbid activity It may be 
reasoned into sluggishness But in a certain degree it will always 
exist The almost absolute mastery which Mr Hallam has obtamed 
over feelings of this class is perfectly astonishing to us, and will, we 
beheve, be not only astomshing but offensive to many of his readers. 
It must particularly disgust those readers who, m their speculations 
on pohucs, are not reasoners but fanciers, whose opinions, even 
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when sincere, are not produced according to ordinary law of 
inteUectual births, by inducUon or inference, but are ^uivocahy 
generated by the heat of fervid tempers out of the overflowing of 
tumid imamnations A man of this class is always m extreme He 
cannot be a friend to hberty wthout calling for a commimity of goods, 
or a friend to order without taking under his protection the foulest 
excesses of tyranny His admiration oscillates between the most 
worthless of rebels and the most worthless of oppressors, between 
Marten, the scandal of the High Court of Justice, and Laud, the 
scandal of the Star Chamber He can forgive anything but temper- 
ance and impartiahty He has a certam sympathy with the violence 
of his opponents, as well as with that of his associates In every 
furious partisan he sees either his present self or his former self, the 
pensioner that is or the Jacobin that has been But he is unable to 
comprehend a ivnter who, steadily attached to principles, is indifferent 
about names and badges, and who judges of characters with equable 
seventy, not altogether untinctured with cynicism, but free from the 
shghtest touch of passion, party spirit, or capnce 
We should probably like Mr Hallam’s book more if, instead of 
pointing out with stnct fidelity the bright points and the dark spots of 
both parties, he had exerted himself to whitewash tlie one and to 
blacken the other But we should certainly prize it far less Eulogy 
and invective may be had for the asking But for cold rigid justice, 
the one weight and the one measure, we know not where else we can 
look. 

No portion of our annals has been more perplexed and misrepre- 
sented by writers of different parties than the history of the Reforma- 
tion In this labynnth of falsehood and sophistry, the guidance of 
Mr Hallam is peculiarly valuable It is impossible not to admire the 
even-handed justice with which he deals out castigation to right and 
left on the rival persecutors 

It is vehemently mamtamed by some writers of the present day, 
that the government of Elizabeth persecuted neither Papists nor Puri- 
tans as such, and occasionally that the severe measures which it 
adopted were dictated, not by religious intolerance, but by political 
necessity Even the excellent account of those times which Mr Hal- 
lam has given, has not altogether imposed silence on the authors of 
^s fallacy The title of the Queen, they say, was annulled by the 
Pope her throne was given to another , her subjects were incited to 
rebellion, her hfe was menaced, every Catholic was bound in con- 
^lence to be a traitor , it was therefore agamst traitors, not against 
Cathohcs, that the penal laws were enacted. 

Tlmt our readers may be the better able to appreciate the merits of 
this defence, we will state, as concisely as possible, the substance of 
some of these laws 

^ soon as Elizabeth ascended the throne, and before the least hos- 
UUty to her govei^ent had been shmvn by the Cathohc population, 
an act passed prohibiting the celebration' of the rites of the Romish 
f°rff ture for the first offence, a year’s imprison- 
ent for the second, and perpetual imprisonment for the third 
A law was next made m 1562, enactmg, that all who had ever gra 
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duated at the Universities or received holy orders, all lawyers, and all 
Tiagistrates, should take the oath of supremacy when tendered to them, 
on pam of forfeiture and imprisonment dunng the royal pleasure. 
After the lapse of three months, it might again be tendered to them , 
and, if It were agam refused, the recusant was guilty of high treason A 
prospective law, however severe, framed to exclude Catholics from the 
liberal professions, would have been mercy itself compared with this 
odious act It IS a retrospective statute , it is a retrospective penal 
statute , It is a retrospective penal statute against a large class We 
wiU not positively affirm that a law of this descnption must always, 
and under all circumstances, be unjustifiable But the presumption 
against it is most violent , nor do we remember any cnsis, either m 
our own history, or in the history of any other country, which would 
have rendered such a provision necessary But in the present, what 
circumstances called for extraordinary rigour? There might be dis- 
affection among the Catholics The prohibition of theur worship 
would naturally produce it But it is from their situation, not from 
their conduct, from the ivrongs which they had suffered, not from those 
which they had committed, that the existence of discontent among 
them must be inferred There w'ere libels, no doubt, and prophecies, 
and rumours, and suspicions, strange grounds for a law mflictmg capi- 
tal penalties, ex post facto, on a large body of men 

Eight years later, the buU of Pius deposing Elizabeth produced a 
third law This law, to which alone, as we conceive, the defence now 
under our consideration can apply, provides that, if any Catholic shall 
convert a Protestant to the Romish Church, they shall both suffer 
death as for high treason 

We beheve that we might safely content ourselves with stating the 
fact, and leaving it to the judgment of every plain Englishman. 
Rpcent controversies have, however, given so much importance to this 
subject, that we wall offer a few remarks on it 

In the first place, the arguments which are urged in favour of Eliza- 
beth, apply ivith much greater force to the case of her sister hlary 
The Catholics did not, at the time of Elizabeth's accession, nse in 
arms to seat a Pretender on her throne But before Mary had given, 
or could give, provocation, the most distmguished Protestants 
attempted to set aside her rights m favour of the Lady Jane That 
attempt, and the subsequent insurrection of Wyatt, furnished at least 
as good a plea for the buriung of Protestants, as the conspiracies 
against Elizabeth furnish for hanging and embowelhng the Papists 

The fact is, that both pleas are worthless alike If such arguments 
are to pass current, it will be easy to prove that there was never such 
a thing as religious persecution since the creation For there never 
was a religious persecution in which some odious crime was not, justly 
or unjustly, said to be obviously deducible from the doctrines of the 
persecuted party We might say that the Caesars did not persecute 
the Christians , that they only punished men who were charged, 
righdy or wrongly, with burning Rome, and with committing the 
foulest abonunations in their assemblies , and that the refusal to 
throw frankmcense on the altar of Jupiter was not the cnme, but only 
evidence of the crime. We might say, that the massacre of St. Bar- 
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tholomew was intended to extirpate, not a religious sect, but a political 
oartv For, beyond aU doubt, the proceedings of the Huguenots, from 
the conspiracy of Amboise to the batde of Moncontour, had given 
much more trouble to the French monarchy than the Catholiw had 
ever^ven to the English monarchy since the Reformation , and that, 
too with much less excuse 

The true distmction is perfectly obvious To pumsh a man because 
he has committed a crime, or is believed, though unjustly, to have 
committed a crime, is not persecution To punish a man, because we 
infer from the nature of some doctrine which he holds, or from the 
conduct of other persons who hold the same doctrmes wth him, that 
he ivill commit a crime, is persecution, and is, m every case, foolish 


and wicked 

WTien Elizabeth put Ballard and Babington to death, she was not 
persecuting Noi should we have accused her government of perse- 
cution for passing any law, however severe, against overt acts of sedi- 
tion But to argue that, because a man is a Catholic, he must think 
It nght to murder a heretical sovereign, and that because he thmks it 
nght he ivill attempt to do it, and then, to found on this conclusion a 
law for punishing him as if he had done it, is plain persecution 

If, indeed, all men reasoned m the same manner on the same data, 
and always did what they thought it their duty to do, this mode of dis- 
pensing punishment might be extremely judicious But as people who 
agree about premises often disagree about conclusions, and as no man 
in the world acts up to his own standard of nght, there are two enor- 
mous gaps in the logic by which alone penalties for opinions can be 
defended The doctrine of reprobation, m the judgment of many very 
able men, follows by syllogistic necessity from the doctnne of election 
Others conceive that the Antinomian and Manichean heresies directly 
follow from the doctrine of reprobation, and it is very generally 
thought that licentiousness and cruelty of the worst description are 
hkely to be the fruits, as they often have been the fruits, of Antinomian 
and Manichean opinions This chain of reasoning, we think, is as 
perfect in all its parts as that which makes out a Papist to be neces- 
sanly a traitor Yet it would be rather a stiong measure to hang all 
the Calvmists, on the ground that, if they were spared, they would in- 
fallibly commit all the atrocities of Matthias and Knipperdolmg For, 
reason the matter as we may, expenence shows us that a man may 
beheve in election wthout believing m reprobation, that he may be- 
lieve in reprobation without being an Antinomian, and that he may be 
an Antinomian without being a bad citizen iVIan, m short, is so 
inconsistent a creature that it is impossible to reason from his belief 
to his conduct, or from one part of his belief to another 

We do not beheve that every Englishman who was reconciled to the 
Catholic Church would, as a necessary consequence, have thought 
himself justified in deposmg or assassinating Elizabei It is not 
sufficient to say that the convert must have acknowledged the autho- 
nt>' of the Pope, and that the Pope had issued a bull against the 
Siueen. We know through what strange loopholes the human mind 
wntnves to escape, when it wishes to avoid a disagreeable mference 
trom an admitted proposition We know how long the Jansenists con- 
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trivecl to believe the Pope infallible m matters of doctrine, and at the 
same time to believe doctrines which he pronounced to be heretical 
Let It pass, however, that every Catholic m the kingdom thought that 
Elizabeth might be lawfully murdert-d Still the old maxim, that what 
IS the business of everybody is the busmess of nobody, is particularly 
likely to hold good m i case in which a cruel death is the almost m- 
evitable consequence of making any attempt 

Of the ten thousand clergj'inan of the Church of England, there is 
scarcely one who would not say that a man who should leave his 
country and friends to preach the Gospel among savages, and who 
should, after labouring indefatigably witiiout any hope of reward, ter- 
minate his life by martyrdom, would desci^i^^the warmest admiration. 
Yet we doubt whether ten of the ten thousand ever thought of going 
on such an expedition Why should we suppose that conscientious 
motives, feeble as they are constantly found to be m a good cause, 
should be omnipotent for evil? Doubtless there was many a jolly 
Popish priest in the old manor-houses of the northern counties, who 
would have admitted, m theory, the deposing power of the Pope, but 
who would not have been ambitious to be stretched on the rack, even 
though It were to be used, according to the benevolent proviso of Lord 
Burleigh, “as charitably as such a thing can be,” or to be hanged, 
drawn, and quartered, even though, by that rare indulgence which the 
Queen, of her special grace, certain knowledge, and mere motion, 
sometimes extended to very mitigated cases, he %\ere allowed a fair 
time to choke before the hangman began to grabble in his entrails 
But the laws passed against the Puritans had not even the wretclied 
excuse which we have been considering In this case, the cruelty was 
equal, the danger mfinitely less In fact, the danger was Created solely 
by the cruelty But it is superfluous to press the argument By no 
artifice of ingenuity can the stigma of persecution, the worst blemish 
of the English Church, be effaced or patched over Her doctrines, we 
well knoi/, do not tend to intolerance She admits the possibility of 
salvation out of her own pale But this circumstance, m itself honour- 
able to her, aggravates the sm and the shame of those w ho persecuted 
m her name Dominic and De Montfort did not, at least, murder and 
torture for differences of opinion which they considered as trifling It 
was to stop an infection which, as they believed, burned to perdition 
every soul which it seized, that they employed their fire and steel The 
measures of the English government with respect to the Papists and 
Puritans sprang from a widely different pnnciple If those who deny 
that the supporters of the Established Church were guilty of religious 
persecution, mean only that they were not influenced by religious 
motive, we perfectly agree with them Neither the penal code of Eliza- 
beth, nor the more hateful system by which Charles II attempted to 
force Episcopacy on the Scotch, had an ongin so noble The cause is 
to be sought in some circumstances which attended the Reformation 
in England, circumstances of which the effects long continued to bo 
felt, and may in some degree be traced even at the present day 
In Germany, m France, in Switzerland, and m Scotland, the contest 
against the Papal power was essentially a rehgious contest In all 
those countnes, indeed, the cause of the Reformation, like every other 
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great cause, attracted to itself many supporters influenced by no con- 
scientious principle, many who quitted the Established Church only 
because they thought her in danger, many who were weary of her 
restraints, and many who were greedy for her spoUs But it was not 
bv these adherents that the separation was there conducted They 
were welcome auxiharies , their support was too often purchased by 
unworthy compliances , but, however exalted m rank or powe^they 
were not the leaders in the enterpnse Men of a ivideiy different 
description, men who redeemed great infirmities and errors by sin- 
cerity, disinterestedness, energy, and courage, men who, with many of 
the vices of revolutionary chiefs and of polemic divines, united some of 
the highest quahties of apostles, were the real directors They might 
be violent in innovation and scurrilous m controversy. They might 
sometimes act with inexcusable seventy towards opponents, and some- 
times connive disreputably at the vices of powerful allies But fear was 
not m them, nor hypocnsy, nor avance, nor any petty selfishness. 
Their one great object was the demolition of the idols, and the punfi- 
cation of the sanctuary If they were too indulgent to the failings of 
eminent men from whose patronage they expected advantage to the 
church, they never flinched before persecutmg tyrants and hostile 
armies If they set the lives of others at nought in comparison of 
their doctrines, they were equally ready to throw away their own 
Such were the authors of the great schism on the Contment and in the 
northern part of this island The Elector of Saxony and the Land- 
grave of Hesse, the Prince of Cond€ and the Kmg of Navarre, of 
Moray, and Morton, might espouse the Protestant opinions, or might 
pretend to espouse them , but it was from Luther, from Calvm, from 
•Knox, that the Reformation took Us character 

England has no such names to show , not that she wanted men of 
sincere piety, of deep leammg, of steady and adventurous courage 
But these were thrown into the background Elsewhere men of this 
character were the principals Here they acted a secondary part 
Elsewhere worldhness was the tool of zeal Here zeal was the tool of 
worldhness A King, whose character maV be best described by 
saymg that he was despotism itself persomfied, unprincipled ministers, 
a rapacious aristocracy, a servile Parhament, such were the instru- 
ments by which England was dehvered from the yoke of Rome The 
work which had been begun by Henry, the murderer of his ivives, was 
continued by Somerset, the murderer of his brother, and completed 
by Elizabeth, the murderer of her guest Sprung from brutal passion, 
nmured by selfish policy, the Reformation m England displayed httle 
of what had, in other countries, distinguished it, unflinching and un* 
sparing devotion, boldness of speech, and singleness of eye These 
were mdeed to be found , but it ivas m the lower ranks of the party 
which opposed the authority of Rome, m such men as Hooper, 
LaUmer, Roger^and Taylor Of those who had any important share 
m brmgmg the Reformation about, the excellent Ridley was perhaps 
tte only person who did not consider it as a mere pohtical job Even 
^ prominent part Among the statesmen and 

FJnnI religious changes, there 

IS one, and one only, whose conduct parbahty itself can attabute to 

55 
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any other than interested motives It is not strange, therefore, that 
his character should have been the subject of fierce controversy We 
need not say that ive speak of Cranmer 

Mr Hallam has been severely censured for saying, with his usual 
placid severity, that, “ if we weigh the character of this prelate in an 
equal balance, he will appear far indeed removed from the turpitude 
imputed to him by his enemies , yet not entitled to any extraordinary 
veneration ” We will venture to expand the sense of Mr Hallam, and 
to comment on it thus — If we considei Cranmer merely as a states- 
man, he will not appear a much worse man than Wolsey, Gardiner, 
Cromwell, or Somerset But, when an attempt is made to set him up 
as a saint, it is scarcely possible for any man of sense who knows the 
history of the tunes well, to preserve his gravity If the memory of 
the archbishop had been left to find its own place, he would have soon 
been lost among the crowd which is mingled 

“ A quel cattivo coro 
DegU angeli, che non furon nbelli, 

Nb fur fcdeli a Dio, ma per se foro " 

And the only notice which it would have been necessary to take of his 
name would have been 

“Non ragionam di lui , ma guarda, e passa.” 

But when his admueis challenge for him a place m the noble army of 
martyrs, his claims require fuller discussion 
The shameful origin of his history, common enough in the scanda- . 
lous chronicles of courts, seems strangely out of place in a hagiology 
Cranmer rose into favour by seiwing Henry in the disgraceful affair of 
his first divorce He promoted the mariiage of Anne Boleyn with the 
King On a frivolous pretence he pronounced it null and void On a 
pretence, if possible, still more frivolous, he dissolved the ties which 
bound the shameless tyrant to Anne of Cleves He attached himself 
to Cromwell while the fortunes of Cromwell flounshed He voted for 
cuttmg off Cromwell’s head without a trial, when the tide of royal 
favour turned He conformed backwards and forwards as the King 
changed his mmd While Henry lived he assisted m condemning to 
the flames those who denied the doctrine of transubstantiation When 
Henry died, he found out that the doctrine was false He was, how- 
ever, not at a loss for people to bum The authority of his station and 
of his grey hairs was employed to overcome the disgust with which an 
intelligent and virtuous child regarded persecution 

Intolerance is always bad But the sanguinary intolerance of a man 
who thus wavered in his creed excites a loathing, to which it is difficult 
to give vent without calling foul names Equafiy false to political and 
to religious obligations, he was first the tool of Somerset, and then the 
tool of Northumberland When the former wished to put his own 
^ brother to death without even the semblance of a trial, he found a 
ready instrument m Cranmer In spite of the canon law, which for- 
bade a churchman to take any part in matters of blood, the archbishop 
signed the warrant for the atrocious sentence When Somerset had 
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been m his turn destroyed, his destroyer received the support of 
Cranmer in his attempt to change the course of Ae succession 

fhe apology made for him by his admirers only renders his conduct 
more contem°ptible He complied, it is said, against ^s better judg- 
ment, because he could not resist the entreaties of Edward A holy 
prelate of si\ty, one would think, might be better employed by the 
bedside of a dymg child, than m committing cnmes at the request of 
the young disciple If he had shown half as much firmness when 
Edward requested him to commit treason, as he had before shown 
when Edward requested him not to commit murder, he might have 
saved the country from one of the greatest misfortunes that it ever 
underwent He became, from whatever motive, the accomphce of the 
worthless Dudley The virtuous scruples of another young and 
amiable mind were to be overcome As Edward had been forced into 
persecution, Jane was to be seduced into treason No transaction in 
our annals is more unjustifiable than this If a hereditary title were 
to be respected, Mary possessed it If a parliamentary title were pre- 
ferable, Mary possessed that also If the interest of the Protestant 
rehgion required a departure from the ordinary rule of succession, that 
interest would have been best served by raising Elizabeth to the throne. 
If the foreign relations of the kingdom were considered, still stronger 
reasons might be found for preferring Ehzaoeth to Jane There was 
great doubt whether Jane or the Queen of Scotland had the better 
claim , and that doubt would, in aU probability, have produced a war 
both with Scotland and with France, if the project of Northumberland 
had not been blasted in its mfancy That Queen Ehzabeth had 
-a better claim than the Queen of Scotland was mdisputable To 
the part which Cranmer, and unfortunately some better men than 
Cranmer, took m this most reprehensible scheme, much of the se- 
venty with which the Protestants were afterwards treated must m 
fairness be ascnbed. 

The plot failed , Popery tnumphed , and Cranmer recanted Most 
people look on this recantation as a smgle blemish on an honourable 
hfe, the frailty of an unguarded moment But, m fact, it was m strict 
accordance with the system on which he had constantly acted It 
was part of a regular habit It was not the first recantation that he 
had made , and, m all probabihty, if it had answered its purpose, it 
would not have been the last We do not blame him for not choosing 
to be burned alive It is no very severe reproach to any person that 
he does not possess heroic fortitude But surely a man who liked the 
fim so little, should have had some sympathy for others A persecutor 
who mflicts nothing which he is not ready to endure deserves some 
respect But when a man who loves his doctnnes more than the 
Iwes of his neighbours, loves his own little finger better than his 
doctnnes, a %e^ simple argument d faction wiU enable us to estmiate 
me amount of his benevolence 

martyrdom, it is said, redeemed everythmg It is eMraor- 
Ignorance should exist on this subject The fact 
martyr be a man who chooses to die rather than to 
opmions, Cranmer ivas no more a martyr than Dr 
Dodd, He died solely because he could not help it He never 
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retracted his recantation till he found he had made it in vain The 
Queen was fully resolved that, Catholic or Protestant, he should burn 
Then he spoke out as people generally speak out when they are at the 
point of death, and have nothing to hope or to fear on earth If Mary 
had suffered him to live, we suspect that he would have heard mass 
and received absolution, like a good Catholic, till the accession of 
Elizabeth, and that he would tlien have purchased, by another apos- 
tasy, the power of burning men better and braver than himself 

We do not mean, however, to represent him as a monster of 
wickedness He was not wantonly cruel or treacherous He was 
merely a supple, timid, interested courtier, in times of frequent and 
violent change That which has always been represented as his dis- 
tinguishing virtue, the facility with which he forgave his enemies, 
belongs to the character Those of his class are never vindictive, and 
never grateful A present interest effaces past services and past 
injunes from their minds together Their only object is self-preserva- 
tion , and for this they conciliate those who wrong them, just as they 
abandon those who serve them. Before we evtol a man for his 
forgivmg temper, we should inquire whether he is above revenge, or 
IS below It 

Somerset, with as little principle as his coadjutor, had a firmer and 
more commanding mmd Of Henry, an orthodox Catholic, excepting 
that he chose to be his own Pope, and of Elizabeth, who certainly had 
no objection to the theology of Rome, we need say nothing But 
these four persons were the great authors of the English Reformation 
Three of them had a direct interest m the extension of the royal 
prerogative The fourth was the ready tool of any who could frighten 
him It IS not difficult to see from what motives, and on what plan, 
such persons would be inclined to remodel the Church The scheme 
was merely to rob the Babylonian enchantress of her ornaments, to 
transfer the full cup of sorceries to other hands, spilling as little as 
possible by the way The Catholic doctrines and rites were to be 
retained m the Church of England But the King was to exercise 
the control which had formerly belonged to the Roman Pontiff In 
this Henry for a time succeeded The extraordinary force of his 
character, the fortunate situation in which he stood with respect to 
foreign powers, and the vast resources which the suppression of the 
monasteries placed at his disposal, enabled him to oppress both the 
religious factions equally He punished with impartial severity those 
who renounced the doctrines of Rome, and those who acknowledged 
her junsdiction The basis, however, on which he attempted to 
estabhsh his power was too narrow to be durable It would have 
been impossible even for him long to persecute both persuasions 
Even under his reign there had been insurrections on the part of the 
Catholics, and signs of a spirit, which was likely soon to produce 
insurrection on the part of the Protestants It was plainly necessary, 
therefore, that the Government should form an alliance with one or 
with the other side To recognise the Papal supremacy, would have 
been to abandon the whole design Reluctantly and sullenly it at 
last joined the Protestants In forming this junction, the object of 
the government was to procure as much aid as possible for its selfish 
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undertaking, and to make the smaUest possible concessions to the 

'TromSlrompTriX Church of England sprang In many 
respects, indeed, it has been well for her that, in an age of exuberant 
zeal, her principal founders were mere politicians To this circim- 
stance she owes her moderate articles, her decent ceremonies, her 
noble and pathetic liturgy Her worship is not disfigured by 
hiery Yet she has preserved, in a far greater degree than any ot tmr 
Protestant sisters, that art of striking the senses and filling the 
imagination m which the Catholic Church so eminently excels But, 
on the other hand, she continued to be, for more than a hundred and 
fifty years, the servile handmaid of monarchy, the steady enemy of 
public liberty The divine right of kings, and the duty of passively 
obeymg all their commands, were her favounte tenets She held 
them firmly through times o^ oppression, persecution, and licentious- 
ness , while law was trampled down , while judgment was per- 
verted , while the people were eaten as though they were bread 
Once, and but once, for a moment, and but for a moment, when her 
own dignity and property were touched, she forgot to practise the 
submission which she had taught 

Elizabeth clearly discerned the advantages which were to be de 
rived from a close connection between the monarchy and the pi lest- 
hood At the time of her accession, indeed, she evidently meditated 
a partial reconciliation with Rome , and, thioughout her whole life, 
she leaned strongly to some of the most obnoxious parts of the 
Cathohc system But her imperious temper, her keen sagacity, and 
her peculiar situation, soon led her to attach herself completely to 
a Church which was all her own On the same principle on which 
she jomed it, she attempted to drive all her people within its pale by 
persecution She supported it by severe penal laws, not because she 
thought conformity to its discipline neccessary to salvation , but 
because it was the fastness which arbitrary power was making strong 
for Itself , because she expected a more profound obedience from 
those who saw m her both their civil and their ecclesiastical head, 
than from those who, like the Papists, ascribe spintual authoiity to 
the Pope, or from those who, like some of the Puritans, ascribed it 
only to Heaven To dissent from her establishment was to dissent 
from an institution founded with an express view to the maintenance 
and extension of the royal prerogative 
This ^eat Queen and her successors, by considering conformity 
Md loyalty as identical, at length made them so With respect to the 
Latnoucs, indeed, the rigour of persecution abated after her death 
James soon found that they were unable to injure him, and that the 
animosity which the Puntan party felt towards them drove them of 

the subsequent 

Tnmpc 1 anythmg but disloyalty On the other hand, 

J^es hated the Puritans with more than the hatred of Elizabeth 
them ^vas pohtical , his ivas personal The sect had 
mined ^ Scotlimd, where he was weak , and he ivas deter- 

PeJfecuUon England, where he was powerful 

PersLCuUon gradually changed a sect into a faction That there was 



886 Rise of systematic political opposition Hampden 

anything m the religious opinions of the Puritans which rendered 
them hostile to monarchy, has never been proved to our satisfaction 
After our civil contests, it became the fashion to say that Presby- 
terianism was connected with Republicanism , just as it has been 
the fashion to say, since the time of the French Revolution, that 
Infidelity is connected with Republicanism It is perfectly true that 
a Church, constituted on the Calvimstic model, will not strengthen 
the hands of the sovereign so much as a hierarchy which consists of 
several ranks, differing in dignity and emolument, and of which all 
the members are constantly looking to the government for promotion 
But experience has clearly shown that a Calvimstic Church, like every 
other Church, is disaffected when it is persecuted, quiet when it is 
tolerated, and actively loyal when it is favoured and chenslied. Scot- 
land has had a Presbyterian establishment during a century and a 
half Yet her General Assembly has not, during that period, given 
half so much trouble to the government as the Convocation of the 
Church of England gave during the thirty years w Inch followed the 
Revolution That James and Charles should have been mistaken m 
this point IS not surprising But we are astonished, we must confess, 
when writers of our own time, men who have befoie them the proof 
of Avhat toleration can effect, men who may see with their own eyes 
that the Presbyterians are no such monsters when government is wise 
enough to let them alone, should defend the old persecutions, on the 
ground that they were indispensable to the safety of the church and 
of the throne 

How persecution protects churches and thrones was soon made 
manifest A systematic political opposition, vehement, daring, and 
inflexible, sprang from a schism about trifles, altogether unconnected 
with the real interests of religion or of the state Before the close of 
the reign of Ehzabeth it began to show itself It broke forth on the 
question of the monopolies Even the imperial Lioness was com- 
pelled to abandon her prey, and slowly and fiercely to recede before 
the assailants The spirit of liberty grew with the growing wealth 
and intelligence of the people The feeble struggles and insults of 
James imtated instead of suppressing it , and the events which im- 
mediately followed the accession of his son portended a contest of no 
common severity, between a king lesolved to be absolute, and a 
people resolved to be free 

The famous proceedmgs of the third Parliament of Charles, and the 
tyraimical measures which followed its dissolution, are extremely well 
described by Mr Hallam No wnriter, we -think, has shown, m so 
clear and satisfactory a manner, tliat at that time the Government 
entertamed a fixed purpose of destroying the old parhamentary con 
stitution of England, or at least of reducing it to a mere shadow We 
hasten, however, to a part of his work which, though it abounds m 
valuable infoiTnation and m remarks well deserving to be attentively 
considered, and though it is, like the rest, evidently written m a spirit 
of perfect impartiality, appears to us, m many points, objectionable 

We pass to the year 1640 The fate of the short Parliament held 
m that year already indicated the views of the King That a parlia- 
ment so moderate m feehng should have met after so many years of 
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oppression is truly wonderful Hyde evtols its loyal ^nd 

spirit Its conduct, we are told, made the excellent FalMa^ in love 

with the very name of Parliament We thinl^ indeed, with Oliver St 
John, that its moderation was carried too far, and that the times re- 
quired sharper and more decided councils It was 
ever, that the King had another opportunity of showing that hatred 
of the liberties of his subjects which was the rulmg prmciple or all 
his conduct The sole crime of aU this assembly was that, meeting 
after a long intenmssion of parliaments, and after a long series ot 
cruelties and illegal imposts, they seemed mclmed to examine 
grievances before they would vote supplies For this msolence they 
were dissolved almost as soon as they met 

Defeat, universal agitation, financial embariassments, disorganiza- 
tion m every part of the government, compelled Charles agam to con- 
vene the House before the close of the same year Their meeting 
was one of the great eras in the history of the civdized world What- 
ever of political freedom exists either in Europe or m America, has 
sprung, directly or indirectly, from those mstitutions which they se- 
cured and reformed We never turn to the annals of those tunes 
without feeling increased admiration at the patriotism, the energy, the 
decision, the consummate wisdom, which marked the measures of 
that great Parliament, from the day on which it met to the commence- 
ment of civil hostilities 

The impeachment of Strafford was the first, and perhaps the 
greatest blow The whole conduct of that celebrated man proved 
that he had formed a deliberate scheme to subvert the fundamental 
laws of England Those parts of his correspondence which have 
been brought to light smce his death place the matter beyond a doubt 
One of his admirers has, mdeed, offered to show “ that the passages 
which Mr Hallam has invidiously extracted from the correspondence 
between Laud and Strafford, as proving their design to mtroduce a 
thorough tyranny, refer not to any such design, but to a thorough 
refonn in the affasrs of state, and the thorough maintenance of just 
authority” We will recommend two or three of these passages to the 
especial notice of our readers 

AU who know anything of those times, know that the conduct of 
Hampden m the affair of the ship-money met with the warm approba- 
tion of every respectable Royalist in England It drew forth the 
ardent eulogies of the champions of the prerogative, and even of the 
Crown lavfyers themselves Clarendon allows his demeanour through 
the whole proceedmg to have been such, that even those who watched 
lor an occ^ion agamst the defender of the people, were compelled to 
actoowledge themselves unable to find any fault m hun That he was 
right m the point of law is now universaUy admitted Even had it been 

^ Judges, servile as our 

then were, pronounced in his favour The maionty aeainst 
W ivas the smallest possible In no country retaining the shghtest 

^ modest and decent appeal to the 
takiup- c ^ ^ crime. Strafford, however, recommends that, for 

SoMd ^ ^ question, Hampden 

Should be punished, and punished severely, « whipt,” said the insoleru 
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apostate, “ whipt into his senses If the rod,” he adds, “ be so used 
that It smarts not, I am the more sorry.” This is the maintenance of 
just authority 

In civilized nations, the most arbitrary governments have generally 
suffered justice to have a free course in private suits Strafford wished 
to make every cause in every court subject to the royal prerogative 
He complained that m Ireland he was not permitted to meddle m cases 
between party and party “ I know very well,” says he, “ that the 
common la\vyers will be passionately against it, who are wont to put 
such a prejudice upon all other professions, as if none were to be 
trusted, or capable to administer justice, but themselves , yet how well 
this suits with monarchy, when they monopolize all to be governed by 
their year books, you in England have a costly example ” We are 
really cunous to know by what xrguments it is to be proved, that the 
power of mterfenng in the lawsuits of individuals is part of the just 
authority of the executive government 

It is not strange that a man so careless of the common civil nghts, 
which even despots have generally respected, should treat with scorn 
the limitations which the constitution imposes on the royal preroga- 
tive We might quote pages, but we will content ourselves with a 
single specimen — “The debts of the Crown being taken off, you may 
govern as you phase and most resolute I am that may be done witli- 
out borrowing any help forth of the King’s lodgings ” 

Such was the theory of that thorougli reform in the state which 
Strafford meditated His whole practice from the day on which he 
sold himself to the court, was in stnct conformity to his theory Foi 
his accomplices various excuses may be urged, — ignorance, imbecility, 
rehgious bigotry But Wentworth had no such plea. His intellecV 
was capacious His early prepossessions were on the side of popular 
rights He knew the whole beauty and value of the system which he 
attempted to deface He was the first of the Rats, the first of those 
statesmen whose patriotism has been only the coquetry of political 
prostitution, and whose profligacy has taught governments to adopt the 
old maxim of the slave market, that it is cheaper to buy than to breed, 
to import defenders from an Opposition than to rear them in a Minis- 
try He was the first Enghshman to whom a peerage was not an ad- 
dition of honour, but a sacrament of infamy, a baptism into^ the 
communion of corruption As he was the earliest of the hateful list, 
so was he also by far the greatest , eloquent, sagacious, adventurous, 
intrepid, ready of invention, immutable of purpose, m every talent 
which exalts or destroys nations pre-eminent, the lost Archangel, the 
Satan of the apostasy The title for which, at the time of his deser- 
tion, he exchanged a name honourably distinguished in the cause of 
the people, reminds us of the appellation which, from the moment of 
the first treason, fixed itself on the fallen Son of the Morning, 

— — So call him now —His ibrmer pam^ 

Is heard no more in heaven." 

The defection of Strafford from the popular party contributed 
mamly to draw on him the hatred of his contemporaries It has smce 
made him an object of pecuhar mterest to those whose lives have been 
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soent like his, in proving that there is no mahce hke the malwe of a 
rLe^de Nothing can be more natural or becoming than that one 

turncoat should eulogize another , • j -Uoa 

Many enemies of public liberty have been distinguished by their 

private virtues But Strafford \i as the same throughout ^ was the 

statesman, such nas the kinsman, and such Ae lover His conduct 
towards Lord Mountmoms is recorded by Clarendon For a word 
which can scarcely be called rash, which could not have made 
the subject of an ordinary civil action, he dragged a man of high rank, 
married to a relative of that saint about whom he whimpered to the 
Peers, brfore a tnbunal of slaves Sentence of death was passed 
Every thing but death was mflicted Yet the treatment which Lord 
Ely experienced was still more scandalous That nobleman was thrown 
mto prison, in order to compel him to settle his estate m a manner 
agreeable to his daughter-m-law, whom, as there is every reason to 
believe, Strafford had debauched These stones do not rest on vague 
report The histonans most partial to the minister admit their tnith, 
and censure them m terms which, though too lenient for the occasion, 
are still severe These facts are alone sufficient to justify the appella 
tion with which Pym branded him, “ the wicked Earl ” 

In spite of all his vices, in spite of all his dangerous projects, Straf- 
ford \ias certainly entitled to the benefit of the law , but of the law in 
all its ngour , of the law according to the utmost stnetness of the 
letter, which luUeth He was not to be tom in pieces by a mob, or 
stabbed in the back by an assassin He was not to have punishment 
meted out to him from his own miquitous measure But if justice, m 
the whole range of its wide armoury, contained one weapon which 
could pierce him, that weapon his pursuers were bound, before God 
and man, to employ 


“If he may 

Find mercy m the law, 'tis his if none. 
Let him not seek't of us." 


Such was the language which the Parliament might justly use 
Did, ffien, the articles against Strafford strictly amount to hmh 
tr^on ? Many people, who know neither what the articles were n^r 
what high treason is, will answer in the negative, simply because the 
accused person speaking for his life, took that ground of defence 
the Journals of the Lords show that* the Judges were consulted Thev 
answered, with one accord, that the articles on which the Earl was 

opinion, even if 

we suppose it to have been erroneous, goes far to justify the Parlia- 
ment The judgment. pronounced in the Exchequer Chamber Tn<; 
^imys been urged b> the apologists of Charles inSenceTffis coS 
duct respecting ship-money Yet on that occasion there was but a bare 

a ^ tnbunal were removable. The decision m the case nf 

that It wis rSonS on the whole 

“that the fifteenth Side of remarked,” says Mr HaUam, 

nth article of the impeachment, cha-gmg Strafford with 
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raising money by his own authority, and quartenng troops on the 
people of Iieland, in older to compel their obedience to his unlawful 
requisitions, upon which, and upon one other article, not upon the whole 
matter, the Peers voted Kim guilty, does at least approach very pearly, 
if we may not say more, to a substantive treason within the statute of 
Edward III , as a levying of war against the King ” This most sound 
and just exposition has provoked a very ridiculous reply “ It should 
seem to be an Insh construction this,” says an assailant of Mr Hal- 
1am, “which makes the raising money for the King’s service, with his 
knowledge, and by his approbation, to come under the head of levying 
war on the King, and theiefore to be high treason ” Now, people who 
undertake to wiite on points of constitutional law should know, what 
every attorney’s clerk and every forward schoolboy on an upper form 
knows, that by a fundamental maxim of our polity, the King can do 
no wrong , that every court is bound to suppose his conduct and his 
sentiments to be, on every occasion, such as they ought to be , and 
that no evidence can be received for the purpose of setting aside this 
loyal and salutary piesumption The Lords, therefore, were bound to 
take It for granted, that the King considered arms unlawfuUy directed, 
against his people as directed against his own throne 
The remarks of Mr HaUam on the bill of attamder, though, as 
usual, weighty and acute, do not perfectly satisfy us He defends the 
principle, but objects to the severity of the punishment That, on 
great emergencies, the state may justifiably pass a retrospective act 
against an offender, we have no doubt whatever We are acquainted 
with only one argument on the other side, which has m it enough of 
reason to bear an answer Warning, it is said, is the end of punish- 
^ ment But a punishment inflicted, not by a general rule, but by an 
arbitrary discretion, cannot serve the purpose of a warning It is 
therefore useless , and useless pain ought not to be inflicted This 
sophism has found its way into several books on penal legislation It 
admits, however, of a very simple refutation In the first place, 
punishments ex ■post facto are not altogether useless even as warnings 
They are warnings, to a particular class which stand m great need of 
warnings, as favourites and ministers They lemind persons of this 
descnption that there may be a day of reckoning for those who rum 
and enslave their country m all the forms of law But this is not aU. 
Wammg is, in ordinary cases, the principal end of punishment , but 
it IS not the only end To remove the offender, to preserve society 
from those dangers which are to be apprehended from his mcomgible 
depravity, is often one of the ends In the case of such a knave as 
Wild, or such a ruffian as ThurteU, it is a very important end In the 
case of a powerful and wicked statesman, it is infinitely more import- 
ant, so important as alone to justify the utmost severity, even though 
It were certain that his fate would not deter others from imitating his 
example At present, indeed, we should think it extiemely pernicious 
to take such a course, even with a worse mmister than Strafford, if a 
worse could exist , for, at present. Parliament has only to withhold its 
support from a Cabmet to produce an immediate change of hands 
The case was widely different in the reign of Charles I That Prince 
had governed durmg eleven years without any Parliament , and, even 
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when Pailiament was sitting, had supported Buckingham against its 
most violent remonstrances 

Mr Hallam is of opinion that a bill of pains and penalties ought 
to have been passed against Strafford , but he draws a distinction less 
just, we think, than his distinctions usually are His opinion, so far 
as we can collect it, is this, that there are ahnost insurmountable ob- 
jections to retrospective laws for capital pumshment, but that, where 
the pumshment stops short of death, the objections are compamtively 
trifling Now the practice of taking the severity of the penalty into 
consideration, when the question is about the mode of procedure and 
the rules of evidence, is no doubt sufficiently common We often see 
a man convicted of a simple larceny on evidence on which he would 
not be convicted of a burglary It sometimes happens that a jury, 
when there is strong suspicion, but not absolute demonstration, that 
an act, unquestionably amounting to murder, was committed by the 
prisoner befoie them, will find him guilty of manslaughter But this 
IS surely very irrational The rules of evidence no more depend on 
the magnitude of the interests at stake than the rules of arithmetic 
We might as well say that we have a gi eater chance of throwing a 
size when we are playing for a penny than when we are playing for a 
thousand pounds, as that a form of trial which is sufficient for the 
purposes of justice m a matter affectmg liberty and property, is insuf- 
ficient in a matter affectmg hfe Nay, if a mode of proceeding be too 
lax for capital cases, it is, d. fortiori, too lax for aU others , for, in 
capital cases, the principles of human nature will always afford con- 
siderable security No judge is so cruel as he who indemnifies himself 
for scrupulosity in cases of blood, by licence in affairs of smaller im- 
portance The difference in tale on the one side far more than makes 
up for the difference in weight on the other 
If there be any universal objection to retrospective punishment, 
there is no more to be said But such is not the opinion of Mr 
Hallam He approves of the mode of proceeding He thinks that a 
punishment, not previously affixed by law to the offences of Strafford, 
should have been inflicted , that he should have been degraded from 
his rank, and condemned to perpetual banishment by Act of Parlia- 
ment, but he sees strong objections to taking away his hfe. Our 
difficulty Avould have been at the first step, and there only Indeed 
we can scarcely conceive that any case Avhich does not call for capital 
punishment can call for retrospective punishment We can scarcely 
conceive a man so Avicked and so dangerous, that the whole course of 
laAv must be disturbed m order to reach him, yet not so wicked as to 
deserve the severest sentence, nor so dangerous as to require the last 
and surest custody, that of the grave If we had thought that Strafford 
might be safely suffered to hve m France, we should have thought it 
better that he should continue to live m England, than that he should 
be exiled by a special act As to degiadation, it was not the Earl, but 
the general and the statesman, whom the people had to fear Essex 
sai(^ on that occasion, with more truth than elegance, “ Stone dead 
hath no fellow ” And often during the civil Avars the Parhament had 
reason to rejoice, that an irreversible Hav and an impassable bai tier 
protected them from the valour and capacity of Wentworth. 
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It IS remarkable that neither Hyde nor Falkland voted against the 
bill of attainder fhcre is, indeed, reason to believe that Palklind 
spoke in favour of it In one respect, as Mr Hallain has observed, 
the proceeding was lionourabls distinguished from otlicrs of the same 
Lind. An act was passed to relieve the children of Strafford from the 
forfeiture and corruption of blood which were the legal consequences 
of the sentence The Crown had never shown cqu.il generosity in a 
case of treason Ihe liberal conduct of the Commons has been fully 
And most appropriately repaid The House of Wentworth has since 
been as much distinguished by public spirit as by power and splen- 
dour, and may at the present time boast of members with whom Say 
and Hampden would nave been proud to acb 

It IS somewhat curious that the admirers of Strafford should also be, 
without a single c\ccption, the admirers of Charles, for, whatever we 
may think of the conduct of the Parliament towards the unhappy 
favourite, there can be no doubt that the treatment which he received 
from his master was disgriccful F iithlcss alike to his people and to 
his tools, the King did not scruple to play the part of the cowardly 
approver, who hangs his accomplice It is good that there should be 
such men as Charles in every league of villany It is for such men 
that the offers of pardon and reward which appears after a murder are 
intended They are indemnified, remunerated, and despised The 
verv magistrate who avails himself of their assistance looks on tliem 
as wretches more degraded than the criminal whom they betray Was 
Strafford innocent^ Was he a meritorious servant of the Crown ^ If 
so, what shall we think of the Prince, who, having solemnly promised 
him that not a hair of his head should lie hurt, and possessing an 
unquestioned constitutional right to save him, gave him up to the 
vengeance of his enemies? There were some points which we know 
that Charles would not concede, and for which he was willing to risk 
the chances of civil war Ought not a King, who will make a stand 
for any thing, to make a stand for the innocent blood? Was Strafford 
guilty? Even on this supposition, it is difficult not to feel disdain for 
the partner of his guilt, the tempter turned punisher If, indeed, from 
that time forth, the conduct of Charles had been blameless, it might 
have been said that his eyes were at last opened to the errors of his 
former conduct, and that, m sacrificing to the wishes of his Parliament 
a minister whose crime had been a devotion too zealous to the interests 
of his prerogative, he gave a painful and deeply humiliating proof of 
the sincerity of his repentance We may describe the King's beha- 
viour on this occasion in terms resembling those which Hume has 
employed when speaking of the conduct of Chui chill at the Revolution. 
It required ever after the most rigid justice and sincerity in his deal- 
ings with his people to vindicate it His subsequent dealings with his 
people, however, clearly show'ed, that it was not from any respect for 
the Constitution, or from any sense of the deep criminality of the plans 
in which Strafford and himself had been engaged, that he gave up his 
mmister to the axe It became evident that he had abandoned a 
servant who, deeply guilty as to all others, was guiltless to him alone, 
solely in order to gam time for maturing other schemes of tyranny, 
and purchasing the aid of other Wentworths He, who would not 
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avail himself of the power which the laws gave him to save a friend 
to whom his honour v\ as pledged, soon showed that he did not scruple 
to break every law and forfeit every pledge, in order to work the rum 
of his opponents 

“ Put not your trust in princes was the expression of the fallen 
minister, when he heard that King Charles had consented to his 
death The whole history of the times is a sermon on that bitter text 
The defence of the Long Parliament is compnsed m the dying words 
of its victim 

The early measures of that Parliament Mr Hallam in general 
approves But he considers the proceedings which took place after 
the recess m the summer of 1641, as mischievous and violent He 
thinks that, from that time, the demands of the Houses were not 
warranted by any imminent danger to the Constitution, and that in 
the war which ensued they were clearly the aggressors As this is one 
of the most interesting questions in our history, we venture to state, 
at some length, the reasons which have led us to form an opinion on it 
contrary to that of a writer whose judgment we so highly respect 

We will premise that we think worse of King Charles I than even 
Mr Hallam apnears to do The fixed hatred of hberty which was 
the pnnciple 01 all his public conduct, the unscrupulousness with 
which he adopted any means which might enable him to attain his 
ends, the readiness with which he gave promises, the impudence with 
which he broke them, the cruel indifference with which he threw away 
his useless or damaged tools, rendered him, at least till his character 
was fully exposed and his power shaken to its foundations, a more 
dangerous enemy to the Constitution than a man of far greater talents 
and resolution might have been Such princes may still be seen, the 
scandals of the southern thrones of Europe — princes false alike to the 
accomplices who have served them and to the opponents who have 
spared them — princes who, in the hour of danger, concede every thing, 
swear every thing, hold out their cheeks to every smiter, give up to 
punishment every mimster of their tyranny, and await with meek and 
smiling implacability the blessed day of perjurj" and revenge ^ 

We will pass by die instances of oppression and falsehood which 
disgraced the early years of the reign of Charles We will leave out 
of the question the whole history of his third Parliament, the price 
which he exacted for assenting to the Petition of Right, the perfidy 
with which he violated his engagements, the death of Eliot, the bar- 
barous punishments inflicted by the Star-Chamber, the ship-money, 
and all the measures now universally condemned, which disgraced his 
adimmstration from 1630 to 1640 We will admit that it might be the 
duty of the Parliament, after punishing the most guilt> of his creatures, 
after abolishing the inquisitorial tribunals which had been the instru- 
ments of his tyranny, after reversing the unjust sentences of his victims, 
to pause in its course The concessions which had been made were 
great, the evils of civil war obvious, the advantages even of victory 
doubtful. The former errors of the Kmg might be imputed to youth, 
to the pressure of circumstances, to the mfluence of evil counsel, to the 
undefined state of the law We firmly beheve that if, even at this 
eleventh hour, Charles had acted fairly towards his people, if he had 

* CITus essay was firs: pabhshed m Sept. iSal— a. M ) 
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even acted fairly towards his own partisans, the House of Commons 
would have given him a fair chance of retrievmg the public confidence 
Such was the opinion of Clarendon He distinctly states that the fury 
of opposition had abated, that a reaction had begun to take place, that 
the majority of those who had taken part against the King were 
desirous of an honourable and complete reconciliation, and that the 
more violent, or, as it soon appeared, the more judicious members of 
the popular party were fast declining m credit Ihe Remonstrance 
had been carried with great difficulty The uncompromising anta- 
gonists of the court, such as Cromwell, had begun to talk of selling 
dieir estates and leaving England. The event soon showed that they 
were the only men who really understood how much inhumanity and 
fraud lay hid under the constitutional language and gracious de 
meanour of the King 

The attempt to seize the five members was undoubtedly the real 
cause of the war From that moment, the loyal confidence with which 
most of the popular party were beginning to regard the King, was 
turned into hatred and incurable suspicion From that moment, the 
Parliament was compelled to surround itself with defensive arms 
From that moment, the city assumed the appearance of a garrison 
From that moment, it was, in the phrase of Clarendon, the carriage of 
Hampden became fiercer, that he drew the sword and threw away the 
scabbard For, from that moment, it must have been evident to every 
impartial observer, that, in the midst of professions, oaths, and smiles, 
the tyrant was constantly looking forward to an absolute sw ay and to 
a bloody revenge 

The advocates of Charles have very dexterously contnved to conceal 
from their readers the real nature of this transaction By making 
concessions apparently candid and ample, they elude the great accu- 
sation They allow that the measure was weak and even frantic, an 
absurd caprice of Lord Digby, absurdly adopted by the King And 
thus they save their client from the full penalty of his transgression, 
by entering a plea of guilty to the minor offence To us his conduct 
appears at this day as at the time it appeared to the Parliament and 
the city We think it by no means so foolish as it pleases his fnends 
to represent it, and far more wicked 

In the first place, the transaction was illegal from beginning to end. 
The impeachment was illegal The process was illegak If Charles 
wished to prosecute the five members for treason, a bill against them 
should have been sent to a grand jury That a commoner cannot be 
tried for high treason by the Lords, at the suit of the Crown, is part of 
the very alphabet of our law That no man can be arrested by a 
message or verbal summons of the King, with or without a warrant 
from a responsible magistrate, is equally clear This was an estab- 
hshed maxim of our jurisprudence in the time of Edward IV “ A 
subject,” said Chief jusnee Markham to that Prince, “may anest for 
treason the King cannot , for, if the arrest be illegal, the party has 
no remedy against the King ” 

The time at which Charles took this step also deserves considera- 
tion We have already said that the ardour which the Parliament 
had displayed at the tune of its first meetmg had considerably abated, 
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that the leadirg opponents of the court were desponding, and that 
their followers were in general inclined to milder and more temperate 
measures than those which had hitherto been pursued In ever> 
country, and m none more than m England, there is a disposition tc 
take the part of thpse nho are unmercifully run down, and who seem 
destitute of all means of defence Every man who has obsen^ed the 
ebb and flow of pubhc feehng m our own tune, will easily recall 
examples to illustrate this remark. An Enghsh statesman ought to 
pay assiduous worship to Nemesis, to be most apprehensive of rum 
when he is at the height of power and popularity, and to dread his 
enemy most when most completely prostrated. The fate of the Coahtion 
Ministry m 17S4, is perhaps the strongest mstance m our history of 
the operation of this pnnciple A feiv w’eeks turned the ablest and 
most extended Jlmistry that ever existed mto a feeble Opposition, 
and raised a King who was talking of retirmg to Hanover, to a height- 
of power which none of his predecessors had enjo>ed since the Revo 
lutioru A crisis of this description was evidently approaching in 1642. 
At such a cnsis, a Prmce of a really honest and generous nature, who 
had erred, who had seen his error, w'ho had regretted the lost affec- 
tions of his people, who rejoiced m the dawning hope of regammg 
them, would be pecuharli' careful to take no step which could give 
occasion of offence, even to the unreasonable On the other hand, a 
tyrant, whose whole hfe was a he, who hated the Constitution the 
more because he had been compelled to feign respect for it, and to 
whom his honour and the love of his people were as nothmg, would 
select such a cnsis for some appalling. -violation of law, for some stroke 
which might remove the chiefs of an opposition, and intimidate the 
herd This Charles attempted. He missed his blow , but so nar- 
rowl} , that it would have been mere madness in those at whom it was 
aimed to trust him again 

It deserves to be remarked that the King had, a short time before, 
proimsed the most respectable Rojalists in the House of Commons, 
Falkland, Colepepper, and Hjde, that he would take no measure m 
which that House was concerned, wathout consulting them On this 
occasion he did not consult them His conduct astonished them more 
than any other members of the -Assembl) Clarendon says that they 
were deeply hurt by this wane of confidence, and the more hurt, 
because, if diey had been consulted, they v ould have done them utmost 
to dissuade Charles from so improper a proceeding Did it nev^er occur 
to Clarendon, w lU it not at least occur to men less partial, that there 
was good reason for this? W'hen the danger to the throne seemed 
imminent, the Kmg was ready to put himself for a time into the hands 
of those who, though they disapprov ed of his past conduct, thought 
*hat the remedies had now become worse than the distempers But 
we beheve that m his heart he regarded both the parties mthe Parha- 
ment with feelmgs of aversion which difiered only in the degree of 
their mtensity, and that the awful wammg which he proposed to give, 
by immolaung the principal supporters of the Remonstrance, was 
partlj intended for the instruction of those who had concurred m 
censurmg the ship-money, and m abolishing the Star Chamber 

The Co mmons inform^ the King that their members should be 
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forthcoming to answer any charge legally brought against them The 
Lords refused to assume the unconstitutional offices with which he 
attempted to invest them And what was then his conduct? He 
went, attended by hundreds of armed men, to seize the objects of his 
hatred in the House itself The party opposed to him more than m 
smuated that his purpose was of the most atrocious kind We will 
not condemn him merely on their suspicions We will not hold him 
answerable for the sanguinary expressions of the loose brawlers who 
composed his tram We will judge of his conduct by itself alone 
And we say, without hesitation, that it is impossible to acquit him of 
havmg meditated violence, and violence which might probably end m 
blood. He knew that the legality of his proceedings were denied He 
must have known that some of the accused members were men not 
likely to submit peaceably' to an illegal arrest There was every 
reason to expect that he would find them m their places, that they 
would refuse to obey his summons, and that the House would support 
them m their refusal What course would then have been left to him ? 
Unless we suppose that he went on this expedition for the sole purpose 
of making himself ndiculous, we must believe that he would have had 
recourse to force There would have been a scuffle , and it might not, 
under such cucumstances, have been in his power, even if it were in 
his inclmation, to prevent a scuffle from ending in a massacre For- 
tunately for his fame, unfortunately perhaps for what he prized far 
more, the interests of his hatred and his ambition, the affair ended 
differently The birds, as he said, were flown, and his plan was dis- 
concerted Posterity is not extreme to mark abortive crimes , and 
thus the King’s advocates have found it easy to represent a step which, 
but for a trivial accident, might ' have filled England with mournmg 
and dismay, as a mere error of judgment, wild and foolish, but per- 
fectly innocent Such was not, however, at the time, the opinion of 
any party The most zealous Royalists were so much disgusted and 
ashamed that they suspended their opposition to the popular party, 
and, silently at least, concurred in measures of precaution so strong as 
almost to amount to resistance 

From that (lay, whatever confidence and loyal attachment had 
survived the misrule of seventeen years, was, in the great body of the 
people, extinguished, and extinguished for ever As soon as the out- 
rage had failed, the hypocrisy recommenced Down to the very eve of 
his flagitious attempt, Charles had been talking of his respect for the 
privileges of Parliament and the hberties of his people He began 
again in the same style on the morrow , but it was too late To trust 
him now would have been, not moderation, but insanity What com- 
mon security would suffice against a Prince who was evidently 
watchmg his season with that cold and patient hatred which, in the 
long inn, tires out every other passion ? 

It IS certainly from no admiration of, Charles that Mr Hallam dis- 
approves of the conduct of the Houses in resorting to arms But he 
thinks that any attempt on the part of that pnnee to establish a des- 
potism, would have been as strongly opposed by, his adherents as by 
his enemies , that the Constitution might be considered as out of 
danger, or, ai- least that it had more to apprehend from the war 
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rhan from the King On this subject Mr Hallam dilates at length, and 
with conspicuous abihty We will offer a few considerations which 
lead us to inchne to a different opimom 

The Constitution of England was only one of a large family. In 
all the monarchies of Western Europe, dunng the middle ages, there 
existed restraints on the royal authority — fundamental laivs and repre- 
sentative assembhes In the fifteenth century, the government of 
Castile seems to have been as free as that of our own country. That 
of Arragon was beyond all question far more so In France, the 
sovereign was more absolute. Yet, even m France, the States-General 
alone could constitutionally impose taxes , and, at the very time when 
the authonty of those assembled was beginning to languish, the Parha- 
ment of Pans received such an accession of strength as enabled it, 
m some measure, to perform the functions of a legislative assembly 
Sweden and Denmark had constitutions of a similar descnption. 

I^t us overleap two or three hundred years, and contemplate Europe 
at the commencement of the eighteenth century Every free consti- 
tution, save one, had gone down That of England had weathered 
the danger, and was nding m full security In Denmark and Sweden, 
the longs ^d availed themselves of the disputes which raged bet^veen 
the nobles and the commons, to unite all the powers of government 
m their own hands In France the mshtution of the States was only 
mentioned by lawyers as a part of the ancient theory of their govern- 
ment It slept a deep sleep, destined to be broken by a tremendous 
waking No person remembered the sittings of the three orders, or 
expected ever to see them renewed Louis XIV had imposed on his 
parliament a patient silence of sixty years His grandson, after the 
War of the Spanish Succession, assimilated the constitution of Arra- 
gon to that of Castilt, and extinguished the last feeble remains of 
liberty in the Peninsula. In England, on the other hand, the Parha- 
ment was infinitely more powerfid than it had ever been Not only 
w'as Its legislative authonty fully established , but its nghtto mterfere, 
by advice almost equivalent to command, m every department of the 
executive government, was recogmsed. The appomtment of mmisters, 
the relations with foreign powers, the conduct of a war or a negotiation, 
depended less on the pleasure of the Prmce than on that of the two 
Houses 

What then made us to differ > Why was it that, in that epidemic 
malady of constitutions, ours escaped the destroying influence , or 
rather that, at the very crisis of the disease, a favourable turn took 
place in England, and m England alone ^ It was not surely with- 
out a cause that so many kmdred systems of government, havmg 
flourished together so long, langmshed and expired at almost the 
same time. 

It IS the fashion to say, that the progress of civihsation is favourable 
to hberty The maxim, though on the whole true, must be limited by 
many qualifications and e.\cepUons \Vherever a poor and rude 
nation, m which the form of government is a limited monarchy, 
receives a great accession of wealth and knowledge, it is in imminent 
danger of Mhng under arbitrary power 

In such a state of society as that which existed aU over Europe la 

S7 
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the middle ages, it was not from the kmg but from nobks, that 
there was danger Very slight checks sufficed to keep the sovereign 
m order His means of corruption and intimidation were verj 
scanty He had htUe money, httle patronage, no military estabhsh* 
ment His annies resembled Junes They were drafted out of the 
mass of the people they soon returned to it again and the cha- 
racter which was habitual, prevailed over that which was occasionaL 
A campaign of forty days was too short, the disciplme of a national 
militia too lax, to efface from their minds the feelings of civil hfe As 
they carried to the camp the sentiments and mterests of the farm and 
the shop, so they cameJ back to the farm and the shop the military 
accomphshments which they had acquired in the camp At home 
they learned how to value their rights, abroad how to defend them 
Such a naihtary force as this was a far stronger restraint on the 
regal power than the legislative assemblies Resistance to an esta- 
bhshed government, m modern times so difficult and perilous an 
enterprise, was, in the fourteenth and fifteenth centunes, the simplest 
and easiest matter in the world Indeed, it was far too simple and 
easy An msurrection was got up then almost as easily as a petition 
is got up now In a popular cause, or even in an unpopular cause 
favoured by a few great nobles, an army was raised in a week. If the 
Kings were, hke our Edward II and Richard II , generally odious, 
he could not procure a smgle bow or halbert He fell at once, 
and mthout an effort In such tunes a sovereign hke Loms XV 
or the Emperor Paul, would have been pulled down before his 
misgovemment had lasted a montli We find that all the fame and 
influence of our Edward III could not save his Madame de Pompa- 
dour from the effects of the pubhc hatred 

Hume and many other writers have hastily concluded that, in the 
fifteenth century, the English Parliament was altogether servile, be- 
cause it recogmsed, without opposition, every successful usurper 
That it was not servile its conduct on many occasions of mferior 
importance is sufficient to prove But surely it ivas not strange that 
the majonty of the nobles, and of the deputies chosen by the com- 
mons, should approve of revolutions which the nobles and commons 
had effected. The Parhament did not bhndly follow the event of 
war, but participated m those changes of public sentiment on which 
the event of war depended. The legal check was secondary and 
auxihary to that which the nation held in its oivn hands There have 
always been_monarchies m Asia, m which the royal authonty has 
been tempered by fundamental laws, though no legidative body exists 
to watch over them The guarantee is the opinion of a commumty of 
which every mdividual is a soldier Thus the king of Cabul, as Mr 
Elphinstone informs us, cannot augment the land revenue, or mterfere 
tvith the jurisdiction of the ordmary tribunals 

In the European kmgdoms of this description there were repre- 
sentative assembhes But it ivas not necessary that those assemblies 
should meet very frequently, that they should mterfere with all the 
operations of the executive government, that they should watch with 
i^ousy, and resent with prompt mdignahon, every violation of the 
laws which the sovereign might comnut. They were so strong that 



Macaulay on Hallanis Constitutional History 899 

they might safely be careless He was so feeble that he might safelj 
be suffered to encroach If he ventured too far, chastisement and 
rum were at hand In fact, the people generally suffered more from 
his weakness than from his authonty The tyranny of wealthy and 
powerful subjects was the characteristic evil of the times The royal 
prerogatives were not even sufficient for the defence of property and 
the mamtenance of police. 

The progress of civihsation mtroduced a great change. War be- 
came a science, and, as a necessary consequence, a trade. The great 
body of the people grew every day more reluctant to undergo the 
inconveniences of military service, and better able to pay others for 
undergomg them A new class of men, therefore, dependent on the 
Crown alone, natural enemies of those popular nghts which are to 
them as the dew to the fleece of Gideon, slaves among freemen, 
freemen among slaves, grew mto importance That physical force 
which, m the dark^ages, had belong^ to the nobles and the com- 
mons, and had, far more than any charter or any assembly, been 
the safeguard of their pnvdeges, was transferred entire to the Kmg 
Monarchy gamed m two ways The sovereign was strengthened, the 
subjects weakened The great mass of the population, destitute of all 
mihtary discipline and orgamsation, ceased to e.\ercise any mfluence 
by force on political transactions There have, indeed, during the last 
hundred and fifty years, been many popular msurrections m Europe 
but all have failed, except those m which the regular army has been 
mduced to jom the disaffected 

Those /legal checks, which had been adequate for the purpose to 
which they were designed, while the sovereign remamed dependent on 
his subjects, were now found wantmg The dikes which had been 
sufficient while the waters were low, were not high enough to keep 
out the spnng-tide The deluge passed over them , and, accordmg to 
the exquisite illustration of Butler, the formal boundaries which had 
excluded it, now held it m The old constitutions fared bke the old 
shields and coats-of-maiL They were the defences of a rude age 
and they did well enough agamst the weapons of a rude age. But 
new' and more formidable means of destruction were mvented. The 
ancient panoply became useless , and it was thrown aside to rust in 
lumber-rooms, or e.\hibited only as part of an idle pageant 

Thus absolute monarchy was estabhshed on the Comment Eng- 
land escaped , but she escaped very narrowly Happily our msular 
situation, and the pacific policy of Janies, rv,ndered standmg armies 
unnecessary here, till tliey had been for some time kept up m the neigh- 
bouring kingdoms Our pubhc men had therefore an opportimity of 
watching the effects produced by this momentous change on govern- 
ments which bore a close analogy' to that estabhshed m England Every- 
where they' saw the power of the monarch mcreasing, the resistance of 
assemblies which were no longer supported by a national force 
gradually becommg more and more feeble, and at length altogether 
ceasing. The friends and the enemies of hberty perceived wath 
Mual clearness the causes of this general decay It ^ the favourite 
theme of Strafford. He advises the Kmg to procure from the Judges 
a recognition of his right to raise an army at his pleasure. “ This 
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piece well foi tilled,” says he, “for ever vindicates the monarchy at 
home from under the conditions and restraints of subjects” We 
llnnly believe that he was m the right Nay, we believe that, even if 
no dehberate scheme of arbitrary government had been formed by the 
sovereign and his ministers, there was great reason to apprehend a 
natural extinction of the Constitiltion If, for example, Charles had 
played the part of Gustavus Adolphus, if he had carried on a 
popular war for the defence of the Protestant cause in Germany, if 
he had gratified the national pride by a senes of victories, if he had 
formed an army of forty or fifty thousand devoted soldiers, we do not 
see what chance the nation would have had of escaping from despo- 
tism The Judges would have given as strong a decision in favour of 
camp-money as they gave m favour of ship-money If they had been 
scrupulous, it would have made little difference An individual who 
resisted would have been treated as Charles treated Ehot, and as 
Strafford wished to treat Hampden The parliament might have been 
summoned once in twenty years, to congratulate a King on his acces- 
sion, or to give solemnity to some great measure of state Such had 
been the fate of legislative assemblies as powerful, as much respected, 
as high-spinted, as the English Lords and Commons 

The two Houses, surrounded by the rums of so many free consti- 
tutions overthrown or sapped by the new mihtary system, were 
required to entrust tlie command of an army and the conduct of the 
Irish w ar to a King who had proposed to himself the destruction of 
liberty as the great end of his policy We are decidedly of opinion 
that it would have been fatal to comply Many of those who took the 
side of the King on this question, would have cursed their own 
loyalty if they had seen him return from war at the head of twenty 
thousand troops, accustomed to carnage and to free quarters in 
Ireland 

We think, with Mr Hallam, that many of the Royalist nobility and 
gentry were true friends to the Constitution, and that, but for the 
solemn protestations by which the King bound himself to govern 
accordmg to the law for the future, they never would have joined his 
standard But surely they underrated the public danger Falkland is 
commonly selected as the most respectable specimen of this class He 
was indeed a man of great talents and of great virtues, but, we appre 
bend, infinitely too fastidious for public life He did not perceive 
that, m such times as those on which his lot had fallen, the duty of a 
statesman is to choose the better cause and to stand by it, m spite of 
those excesses by which every cause, however good in itself, will be dis- 
graced The present evil ways seemed to him the woist He was 
always going backward and forward , but it should be remembered to 
his honour, that it was always from the stronger to the weaker side 
that he deserted While Charles was oppressing the people, Falkland 
was a resolute champion of liberty He attacked Strafford He even 
concurred m strong measures against Episcopacy But the violence 
of his party annoyed him, and drove linn to the other party, to be 
equally annoyed there Dreadmg the success of the cause which he 
had espoused, sickened by the courtiers of Oxford, as he had been 
sickened by the patriots of Westmmster, yet bound by honour not to 
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abandon them, he pmed a\vay, neglected his person, went about moan 
mg for peace, and at last rushed desperately on death, as the best 
refuge in such miserable times If he had lived through the scenes 
that followed, we have little doubt that he would have condemned 
himself to share the exile and beggary of the royal family , that he 
would then have returned to oppose all their measures , that he would 
have been sent to the Tower by the Commons as a disbeliever in the 
Popish Plot, and by the King as an accomplice m the Rye-house Plot , 
and that, if he had escaped being hanged, first by Scroggs, and then 
by Jefferies, he would, after manfully opposing James II through his 
whole reign, being seized with a fit of compassion at the very moment 
of the Revolution, have voted for a regency, and died a nonjuror 
We do not dispute that the royal party contained many excellent 
men and excellent citizens But this we say, that they did not discern 
those times The peculiar glory of the Houses of Parliament is that, 
m the great plague and mortality of constitutions, they took their 
stand between the living and the dead At the very crisis of our 
destiny, at the very moment when the fate which had passed on every 
other nation was about to pass on England, they arrested the danger 
Those who conceive that the parliamentary leaders were desirous 
merely to maintain the old constitution, and those who represent them 
as conspinng to subvert it, are equally in error The old constitution, 
as we have attempted to show, could: not be maintained The pro- 
gress of time, the increase of wealth, the diffusion of knowledge, the 
great change in the European system of war, rendered it impossible 
diat any of the monarchies of the middle ages should continue to exist 
on the old footing The prerogative of the crown was constantly 
advancing If the privileges of the people were to remam absolutely 
stationary, they would relatively retrograde The monarchical and 
democratical parts of the government were placed m a situation not 
unlike that of the two brotliers in the Fairy Queen, one of whom saw 
the soil of his inheritance daily washed away by the tide, and joined 
to that of his rival The portions had at first been fairly meted out 
By a natural and constant transfer, the one had been extended , the 
other had divindled to nothing A new partition, or a compensation, 
was necessary to restore the original equality 

It was now absolutely necessary to violate the formal part of the 
constitution, in order to preserve its spirit This might have been done, 
as It was done at the Revolution, by expelling the reigning family, 
and calling to the throne princes who, relying solely on an elective 
title, would find it necessary to respect the privileges and follow the * 
advice of the assembhes to which they owed every thmg, to pass every 
bill which the Legislature strongly pressed upon them, and to fill the 
offices of state with men in whom it confided. But, as the two Houses 
did not choose to change the dynasty, it was necessary that they should 
do directly what at the Revolution was done indirectly Nothing 
IS more usual than to hear it said that, if the Long Parliament had 
contented itself with making such a reform m the government under 
Charies as was afterwards made under William, it would have had 
the highest claim to national gratitude , and that m its violence it 
overshot the mark. But how was it possible to make tuch a settle* 
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ment under Charles? Charles was not, like William and the princes 
of the Hanoverian line, bound by community of interests and dangers 
to the two Houses It was therefoie necessary that they should bmd 
him by treaty and statute 

Mr Hallam reprobates, m language which has a little surpnsed us, 
the nineteen propositions into which the Parliament digested its 
scheme We will ask him whether he does not think that, if 
James II had remained m the island, and had been suffered, as he 
probably would in that case have been suffered, to keep his crown, 
conditions to the full as hard would have been imposed on him ^ On 
the other hand, if the Long Parhament had pronounced the departure 
of Charles from London an abdication, and had called Essex or Nor- 
thumberland to the throne, the new prince might have safely been 
suffered to reign without such restrictions His situation would have 
been a sufficient guarantee In the nineteen propositions we see very 
httle to blame except the articles against the Catholics These, how- 
ever, were in the spirit of that age , and to some sturdy churchmen in_ 
our own, they may seem to palliate even the good which the Long 
Parliament effected The regulation with respect to new creation? of 
Peers is the only other article about which we entertain any doubt 
One of the propositions is, that the judges shall hold their offices 
durmg good behaviour To this surely no exception wiU be taken 
The nght of directing the education and marriage of the princes was 
most properly claimed by the Parliament, on the same ground on 
which, after the Revolution, it was enacted, that no king, on pain of 
forfeiting his throne, should espouse a Papist Unless we condemn 
a statesman of the Revolution, who conceived that England could not 
safely be governed by a sovereign married to a Catholic queen, we can 
scarcely condemn the Long Parhament, because, having a sovereign so 
situated, they thought it necessary to place him under strict restraints 
The influence of Henrietta Mana had already been deeply felt in po- 
litical affairs In the regulation of her family, in the education and 
marriage of her children, it was still more likely to be felt There 
might be another Catholic queen , possibly, a Catholic king Little 
as we are disposed to join in the vulgar clamour on this subject, we 
think that such an event ought to be, if possible, averted , and this 
coidd only be done, if Charles ivas to be left on the throne, by placing 
his domestic arrangements under the control of Parliament 
A veto on the appointment of mmisters was demanded But this 
veto Parliament has virtually possessed ever since the Revolution It 
is no doubt very far better that this power of the Legislature should be 
exercised as it is now exercised, when any great occasion calls for 
interference, than that at every change it should have to signify its 
approbation or disapprobation in form. But, unless a new family had 
been placed on the throne, we do not see how this power could have 
been exercised as it is now exercised We again repeat, that no re- 
straints which could be imposed on the princes who reigned after the 
Revolution could have added to the security which their title afforded 
They were compelled to court their parliaments But from Charles 
nothing was to be expected which was not set down in the bond 
It was not stipulated that the Kmg should give up his negative on 
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BCts of Parliament But the Commons had certainly shown a strong 
disposition to exact this security also “ Such a doctnne,” says Mr 
Hallam, “ was m this country as repugnant to the whole history of our 
laws, as it was incompatible with the subsistence of the monarchy m 
any thing more than a nominal pre-eminence” Now this article has 
been as completely carried mto effect by the Revolution, as if it had 
been formally inserted in the Bill of Rights and the Act of Settle- 
ment We are surprised, we confess, that Mr Hallam should attach 
so much importance to a prerogative which has not been exercised for 
a bundled and thirty years, which piobably will never be exercised 
again, and which can scarcely, m any conceivable case, be exercised 
for a salutary puipose 

But the great secuiity, the security that without which every' other 
would have been insufficient, was the powei of the sword. This both 
parties thoroughly understood The Parliament insisted on having 
the command of the militia and the direction of the Irish war “ By 
God, not for an hour • ” exclaimed the King “ Keep the militia,” 
said the Queen, after the defeat of the royal party “Keep the 
militia , that will bring back every thing ” That by the old constitu- 
tion, no military authority was lodged in the Parliament, Mr Hallam 
has clearly shown That it is a species of authority which ought not 
to be permanently lodged in large and divided assemblies, i^ust, we 
think, in fairness be conceded Opposition, publicity, long discussion, 
frequent compromise , these are the characteristics of the proceedings 
in such bodies Unity, secrecy, decision, are the qualities which mili- 
tary arrangements require This undoubtedly was an evil But, on 
the other hand, at such a crisis, to trust such a king, with the very 
weapon which, in hands less dangerous, had destroyed so many free 
constitutions, would have been the extreme of rashness Thejealousy 
with which the oligarchy of Venice and the States of Holland re- 
garded their generals and armies, induced them peipetually to inter- 
fere in matters of which they were incompetent to judge This policy 
secured them against military usurpation, but placed them under great 
disadvantages in war The uncontrolled power which the King of 
France exercised over his troops enabled him to conquer his enemies, 
but enabled him also to oppress his people Was there any mterme- 
diate course ? None, we confess, altogether free from objection But 
on the whole, we conceive that the best measure woidd have been that 
which the Parhament over and over proposed, that for a limited time 
the power of the sword should be left to the two Houses, and that it 
should revert to the Crown when the constitution should be firmly 
established, when the new securities of freedom should be so far 
strengthened by prescription, that it would be difficult to employ even 
a standing army for the purpose of subverting them 
Mr Hallam thinks that the dispute might easily have been com- 
promised, by enacting that the King should have no power to keep a 
standing army on foot without the consent of Parliament He rea- 
sons as if the question had been merely theoretical, and as if at that 
time no ann> had been wanted “ The kingdom,” he says, “ might 
have well dispensed, m that age, with any military organisation ' Now, 
we think that Mr Hallam overlooks the most imponant circumstance 
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m the whole case Ireland was at that moment m rebellion , and a great 
expedition would obviously be necessary to reduce that kingdom to obe- 
dience The Houses had therefore to consider, not an abstract ques- 
tion of law, but an urgent practical question, directly involving the 
safety of the state They had to consider the expediency of immediately 
giving a great army to a King who was at least as desirous to put do^vn 
the Parliament of England as to conquer the insurgents of Ireland 
Of course we do not mean to defend all their measures Far from 
it There never was a perfect man It would, thei efore, be the height 
of absurdity to expect a perfect party or a perfect assembly For 
large bodies are far more likely to err than individuals The pas- 
sions are inflamed by sympathy , the fear of punishment and the sense 
»f shame are dimmished by partition Every day we see men do for- 
their faction what they would die rather than do for themselves 

No private quarrel ever happens, in which the nght and wrong are 
so exquisitely divided that all the right lies on one side, and all the 
'STong on the other But here was a schism which separated a great 
nation into two parties Of these parties, each was composed of many 
smaller parties Each contained many members, who differed far less 
from their moderate opponents than from their violent allies Each 
reckoned among its supporters many who were determined in their 
choice by some accident of birth, of connection, or of local situation 
Each of them attracted to itself m multitudes those fierce and turbid 
spirits, to whom the clouds and whirlwmds of the pohtical hurricane 
are the atmosphere of life A party, like a camp, has its sutlers and 
camp-followers, as well as its soldiers In its progress it collects round 
It a vast retinue, composed of people who thrive by its custom or are 
amused by its display, who may be sometimes reckoned, in an osten- 
tatious enumeration, as forming a part of it, but who give no aid to its 
operations, and take but a languid interest m its success, who relax its 
discipline and dishonour its flag by their irregularities, and who, after 
a disaster, are perfectly ready to cut the throats and rifle the baggage 
of their companions 

Thus It is in every great division , and thus it was in our civil war 
On both sides there was, undoubtedly, enough of crime and enough of 
error to disgust any man who did not reflect that the whole history of 
the species is nothing but a comparison of crimes and errors Mis- 
anthropy is not the temper which qualifies a man to act in great 
affairs, or to judge of them 

“ of the Parliament,” says Mr Hallam, “ it may be said, I think, 
with no greater seventy than truth, that scarce two or three public 
acts of justice, humanity, or generosity, and very few of pohtical wis- 
dom or courage, are recorded of them, from their quarrel with the 
King, to their expulsion by Cromwell ” Those who may agree with us 
m the opinion which we have expressed as to the original demands of 
the Parliament, will scarcely concur in this strong censure The pro- 
positions which the Houses made at Oxford, at Uxbiidge, and at 
Newcastle, were in strict accordance with these demands In the 
darkest period of the war, they showed no disposition to concede any 
vital principle In the fulness of their success, they showed no dis- 
position to encroach beyond these limits In this respei t we cannot 



Macmilay on Hallanis Constiiniional History 905 

but think that they showed justice and generosity, as well as political 
wisdom and courage. 

The Parliament was certainly far from faultless We fully agree 
with Mr Hallam in reprobating their treatment of Laud For the 
individual, mdeed, we entertain a more unmitigated contempt than for 
any other character in our history The fondness with which a por- 
tion of the church regards his memory, can be compared only to that 
perversity of affection, which sometimes leads a mother to select the 
monster or the idiot of the family as the object of her especial favour 
Mr Hallam has incidentally observed, that, in the correspondence of 
Laud with Strafford, there are no indications of a sense of duty 
towards God or man The admirers of the Archbishop have, m con- 
sequence, inflicted upon the public a crowd of extracts designed to 
prove the contrary Now, in all those passages, we see nothing 
which a prelate as wicked as Pope Alexander or Cardinal Dubois 
naight not have written They indicate no sense of duty to God or 
man, but simply a strong interest in the prosperty and dignity of the 
order to which the writer belonged , an interest which, when kept 
within certain limits, does not deserve censure, but which can never be 
considered as a virtue Laud is anxious to accommodate satisfactorily 
the disputes in the University of Dublin He regrets to hear that a 
church IS used as a stable, and that the benefices of Ireland are very 
poor He is desirous that, howevei small a congregation may be, ser- 
vice should be regularly performed He expresses a wish that the 
judges of the court before winch questions of tithe are generally 
brought, should be selected with -a view to the interest of the clergy 
All this may be very proper , and it may be very proper that an aider- 
man should stand up for the tolls of his borough, and an East Indian 
director for the charter of his company But it is ridiculous to say 
that these things indicate piety and benevolence No pnmate, though 
he were the most abandoned of mankind, could wish to see the body, 
with the consequence of which his own conseouence was identical, 
degraded m the public estimation by internal dissensions, by the 
ruinous state of its edifices, and by the slovenly performance of its 
rites We wiUingl) acknowledge that the particular letters m ques- 
tion have very little harm in them , a compliment which cannot often 
be paid either to the writings or to the actions of Laud 
Bad as the Archbishop was, however, he was not a traitor withm 
the statute Nor was he by any means so formidable as to be a pro- 
per subject for a retrospective ordinance of the legislature His mind 
had not expansion enough to comprehend a great scheme, good or 
bad His oppressive acts were not, like those of the Earl of Strafford, 
parts of an extensive system They were the luxunes m which a 
mean and irritable disposition indulges itself from day to day, the ex- 
cesses natural to a little mind in a great place The severest punish- 
ment which the two Houses could have inflicted on him would have 
been, to set him at hberty and send him to Oxford. There he might 
have stayed, tortured by his own diabolical temper, hungering for 
Puntms to pillory and mangle, plaguing the Cavaliers, for want of 
somebody else to plague, with his peevishness and absurdity^ perform 
mg finmaces and antics in the cathedral, contmumg that incomparable 
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diary, which we never see without forgetting the vices of his 
heart m the imbecihty of his intellect, minuting down his dreams, 
counting the diops of blood which fell from his nose, watching the 
direction of the salt, and listening for the note of the screech-owL 
Contemptuous mercy was the only vengeance which it became the 
Parliament to take on such a ridiculous old bigot 

The Houses, it must be acknowledged, committed great errors m the 
conduct of the war, or rather one great error, which brought their 
affairs into a condition requiring the most perilous expedients The 
parliamentary leaders of what may be called the first generation, 
Essex, M mchester, Northumberland, IIollis, even Pyin, all the most 
eminent men, m sliort, Hampden excepted, were inclined to h ilf mi.a- 
sures They dreaded a decisive victory almost as much as a decisive 
overthrow They wished to bring the King into a situation which 
might render it necessary for him to grant their just and wise demands, 
but not to subvert the constitution or to change the dynasty They 
were afraid of serving the purposes of tliose fiercer and more deter- 
mined enemies of monarchy, who now began to show themselves in 
the lower ranks of the party The war was, therefore, conducted in a 
languid and inefficient manner A resolute leader might have brought 
It to a close in a month At the end of three campaigns, however, the 
event was still dubious , and that it had not been decidedly unfavour- 
able to the cause of liberty, was principally owing to the skdl and 
energy which the more violent Roundheads had displayed m subordi- 
nate situations The conduct of Fairfax and Cromwell at Marston 
Moor had exhibited a remarkable cbntrast to that of Essex at Edge- 
hill, and Waller at Lansdowne 

If there be any truth established by the universal experience of 
nations, it is this, that to carry the spirit of peace into war is a weak 
and cruel policy The time of negotiation is the time for deliberation 
and delay But when an extreme case calls for that remedy which is 
111 Us own nature most violent, and which, in such cases, is a remedy 
only because it is violent, it is idle to think of mitigating and diluting 
Languid war can do notliing which negotiation or submission will not 
do better and to act on any other prmciple is, not to save blood and 
money, but to squander them 

This the parliamentary leaders found The third year of hostilities 
was drawmg to a close , and they had not conquered the King They 
had not obtamed even those advantages which they had expected 
from a pohey obviously erroneous m a military pomt of view They 
had wished to husband their resources They now found that, in 
enterprises like theirs, parsimony is the worst profusion They had 
hoped to effect a reconciliation The event taught them that the best 
way to concihate is to bring the work of destruction to a speedy ter- 
mination By their moderation many lives and much property had 
been wasted. The angry passions which, if the contest had been short, 
would have died away almost as soon as they appeared, had fixed 
themselves in the form of deep and lasting hatred A military caste 
had grown up Those who had been induced to take up arms by the 
patriotic feelings of citizens, had begun to entertam the professional 
feehngs of soldiers Above all, the leaders of the party had forfeited 
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Its confidence If they had, by their valour and abihties, gamed a com- 
plete victory, their influence might have been sufficient to prevent their 
associates from abusing it It was now necessary to choose more reso- 
lute and uncompromising commanders Unhappily the illustrious man 
who alone united in himself all the talents and virtues which the crisis 
required, who alone could have saved his country from the present 
dangers without plungmg her into others, who alone could have united 
all the fnends of hberty in obedience to his commanding genius and 
his venerable name, was no more Something might still be done. 
The Houses might still avert that worst of all evds, the triumphant 
return of an imperious and unprmcipled master They might still 
preserve London from all the horrors of rapine, massacre, and lust 
But their hopes of a victory as spotless as their cause, of a reconcilia- 
tion which might knit together the hearts of all honest Englishmen for 
the defence of the public good, of durable tranquillity, of temperate 
freedom, were buned in the grave of Hampden 

The self-denying ordinance was passed, and the army was remo- 
delled These measures were undoubtedly full of danger But all 
that was left to the Parliament was to take the less of two dangers 
And we think that, even if they could have accurately foreseen all that 
followed, their decision ought to have been the same Under any 
circumstances, we should have preferred Cromwell to Charles But 
there could be no comparison between Cromwell and Charles vic- 
torious, Charles restored, Charles enabled to feed fat all the hungry 
grudges of his smiling rancour and his cringing pride The next visit 
of his Majesty to his faithful Commons would have been more serious 
than that with which he last honoured them, more serious than that 
which their own General paid them some years after The King would 
scarce have been content with collaring Marten, and praymg that the 
Lord would deliver him from Vane If, by fatal mismanagement, 
nothing was left to England but a choice of tyrants, the last tyrant 
whom she should have chosen was Charles 
From the apprehension of this worst evil the Houses were soon 
delivered by their new leaders The armies of Charles were every- 
where routed, his fastnesses stormed, his party humbled and subju- 
gated The King himself fell into the hands of the Parliament , and 
both the ICing and the Parliament soon fell mto the hands of Ihe 
army The fate of both the captives was the same Both were treated 
alternately with respect and with insult At length the natural hfe of 
one, and the political life of the other, were terminated by violence ; 
and the power for which both had struggled was united in a single 
hand Men naturally sympathise with the calamities of individuals , 
but they are inchned to look on a fallen party with contempt rather 
than with pity Thus misfortune turned the greatest of Parhaments 
mto the despised Rump, and the worst of Kings into the Blessed Martyr 
Mr Hallam decidedly condemns the execution of Charles , and in 
all that he says on that subject we heartily agree We fully concm 
with hmi in thinking that a great social schism, such as the civil war, 
IS not to be confounded with an ordinary treason, and that the van- 
quished ought to be treated according to the rules, not of municipal, 
but of international law In this case the distinction is of the less 
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importance, because both international and municipal law were in 
favour of Charles He was a prisoner of war by the former, a King 
by the latter By neither was he a traitor If he had been successful, 
and had put his leading opponents to death, he would have deserved 
severe censure , and this without reference to the justice or injustice 
of his cause Yet the opponents of Charles, it must be admitted, were 
technically guilty of treason He might have sent them to the scaffold 
without violating any established principle of jurisprudence He 
would not have been compelled to overturn the whole constitution m 
order to reach them Here his own case differed widely from theirs 
Not only was his condemnation m itself a measure which only the 
strongest necessity could vindicate, but it could not be procured 
without taking several previous steps, every one of which would have 
required the strongest necessity to vindicate it It could not be pro- 
cured without dissolving the government by military force, without 
establishmg precedents of the most dangerous description, without 
creating difficulties which the next ten years were spent in removing, 
without pulhng down institutions which it soon became necessary to 
reconstruct, and setting up others which almost every man was soon 
impatient to destioy It was necessary to strike the House of Loids 
out of the constitution, to exclude members of the House of Commons 
by force, to make a new crime, a new tribunal, a new mode of pro- 
cedure The whole legislative and judicial systems were trampled 
down for the purpose of taking a single head N ot only those parts of 
the constitution which the repubhcans were desirous to destroy, but 
those which they wished to retain and exalt, were deeply injured by 
these transactions High Courts of Justice began to usurp the func- 
tions of Junes The remaining delegates of the people were soon 
driven from their seats by the same military violence which had 
enabled them to exclude their colleagues 

If Charles had been the last of his line, there would have been an 
intelligible reason for putting him to death But the blow which ter- 
minated his life at once transfened the allegiance of every Royalist 
to an heir, and an heir who was at liberty To kill the individual was, 
truly, under such circumstances, not to destroy, but to release the Kuig 
We detest the character of Charles, but a man ought not to be 
removed by a law ex fast facto, even constitutionally procured, merely 
because he is detestable He must also be very dangerous We can 
scarcely conceive that any danger which a state can apprehend from 
any individual, could justify the violent measures which were neces- 
sary to procure a sentence against Charles But in fact the danger 
amounted to nothing There was indeed danger from the attachment 
of a large party to his office But this danger his execution only 
increased His personal mfluence was little indeed. He had lost the 
confidence of every party Churchmen, Catholics, Presbyterians, 
Independents, his enemies, his fnends, his tools, Enghsh, Scotch, 
Insh, all divisions and subdivisions of his people had been deceived 
by him His most attached councillors turned away with shame and 
anguish from his false and hollow pohcy, plot intertivmed with plot, 
mine sprung beneath mine, agents disowned, promises evaded, one 
pledge given m private, another in pubhc “Oh, Mr Secretary," 
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says Clarendon, m a letter to Nicholas, “ those stratagems have given 
me more sad hours than all the misfortunes m war which have befallen 
the King, and look like the effects of God’s anger towards us,” 

The abilities of Charles were not formidable His taste in the fine 
arts was mdeed exquisite He was as good a writer and speaker as 
any modern sovereign has been But he was not fit for active life In 
negotiation he was always trjnng to dupe others, and dupmg only 
himself As a soldier, he was feeble, dilatory, and miserably wanting, 
not m personal courage, but m the presence of mind which his station 
required His delay at Gloucester saved the parliamentary party from 
destruction At Naseby, in the very crisis of his fortune, his want of 
self-possession spread a fatal panic through his army The story 
which Clarendon tells of that affair, reminds us of the excuses by 
which Bessus and Bobadil explain their cudgelmgs A Scotch noble- 
man, it seems, begged the King not to run upon his death, took hold 
of his bridle, and turned his horse round No man who had much 
value for his life would have tried to oerform the same friendly office 
on that day for Oh\ er Cromwell 

One thing, and one alone, could make Charles dangerous — a violent 
death His tyranny could not break the high spirit of the English 
people His arms could not conquer, his arts could not deceive 
them; but his humiliation and his execution melted them into a 
generous compassion iMen who die on a scaffold for political offences 
almost always die well The eyes of thousands are fixed upon them 
Enemies and admirers are watching their demeanour Every tone of 
voice, every change of colour, is to go down to posterity Escape is 
impossible Supplication is vain In such a situation, pride and 
despair have often been known to nerve the weakest mmds with forti- 
tude adequate to the occasion Charles died patiently and bravely , 
not more patiently or bravely, indeed, than many other victims of 
political rage , not more patiently or bravely than his own Judges, 
who were not only killed, but tortured , or than Vane, who had alwaj s 
been considered as a timid iqan However, his conduct dunug lub 
tnal and at his execution, made a prodigious impression His sub- 
jects began to loi"& his memory as heartily as they had hated his 
person , and posienty has estimated his character from his death 
rather Aan from his life 

To represent Charles as a martyr in the cause of Episcopacy is 
absurd Those who put him to death cared as httle for tlie Assembly 
of Divines as for the Convocation, and would, in all probability, only 
have hated him the more if he had agreed to set up the Presbyterian 
discipline And in spite of the opinion of Mr Hallam, we are mchned 
to think that the attachment of Charles to the Cliurch of England was 
altogether political Human nature is, indeed, so capacious that there 
maybe a single sensitive point in a conscience which everywhere else 
is callous A man mthout truth or humanity may have some strange 
scruples about a trifle There was one devout wamor m the royal 
camp, whose piety bore a great resemblance to that which is ascribed 
to the King We mean Colonel Turner That gallant Cavalier was 
hanged, after the Restoration, for a flagitious burglary At the gallows 
he told the crowd that his mind received great consolation froin one 
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reflection he had always taken off his hat when he went into a church 
The character of Charles would scarcely rise ih our estimation, if we 
believed that he was pncked m conscience after the manner of this 
worthy loyalist, and that while violating all the first rules of Christian 
morality, he was sincerely scrupulous about church-government But 
we acquit him of such wealmess In 1641, he dehberately confirmed 
the Scotch Declaration, which stated that the government of the 
church by archbishops and bishops was contrary to the word of God 
In 1645, appears to have offered to set up Popery in Ireland. That 
a Kmg who had established the Presbyterian religion m one kingdom, 
and who was willing to establish the Catholic religion in another, 
should have insurmountable scruples about the ecclesiastical constitu- 
tion of the third, is altogether incredible He himself says m his 
letters that he looks on Episcopacy as a stronger support of monarchical 
power than even the army From causes which we have already con- 
sidered, the Established Church had been, since the Reformation, the 
great bulwark of the prerogative Charles wished, therefore, to pre- 
serve it He thought himself necessary both to the Parliament and to 
the army He did not foresee, till too late, that, by paltermg with the 
Presbytenans, he should put both them and himself into the power of 
a fiercer and more danng party If he had foreseen it, we suspect that 
the royal blood which still cries to Heaven, every thirtieth of January, 
for judgments only to be averted by salt-fish and egg-sauce, would 
never have been shed One who had swallowed the Scotch Declara- 
tion would scarcely strain at the Covenant 
The death of Charles and the strong measures which led to it, raised 
Cromwell to a height of power fatal to the infant Commonwealth No 
men occupy so splendid a place m history as those who have founded 
monaichies on the rums of republican institutions Their glory, if not 
of the purest, is assuredly of the most seductive and dazzling kind. In 
nations broken to the curb, in nations long accustomed to be trans- 
ferred from one tyrant to another, a man without eminent qualities 
may easily gam supreme power The defection of a troop of guards, a 
conspiracy of eunuchs, a popular tumult, might place an indolent 
senator or a brutal soldier on the throne of the Roman world Similar 
revolutions have often occurred m the despotic states of Asia. But a 
community which has heard the voice of truth and experienced the 
pleasures of liberty, m which the merits of statesmen and of systems 
are freely canvassed, m which obedience is paid, not to persons but to 
laws, m which magistrates are regarded, not as the lords, but as the 
servants of the pubhc, m which the excitement of party is a neces- 
sary of life, in which political warfare is reduced to a system 
of tactics, such a community is not easily reduced to servitude 
Beasts of burden may easily be managed by a new master But will 
the wild ass subnut to the bonds ^ Will the unicorn serve and abide 
by the cnb? Will leviathan hold out his nostrils to the hook? The 
mythological conqueror of the East, whose enchantments reduced wild 
beasts to the tameness of domestic cattle, and who harnessed lions 
and tigers to his chariot, is but an imperfect type of those extra- 
ordmary mmds which have thrown a spell on the fierce spints of 
nations unaccustomed to control, and have compelled ragmg factions 



Macaulay on Hallanis Constitiitional History 911 

to obey their reins and swell their tnumph. The enterprise, be it 
good or bad, is one which requires a truly great man It demands 
courage, activity, energy, wisdom, firmness, conspicuous virtues, or 
vices so splendid and aUunng as to resemble virtues 

Those who have succeeded in this arduous undertaking form a very 
small and a very remarkable class Parents of tyranny, heirs of free- 
dom, kmgs among ciUzens, citizens among longs, they unite m them- 
selves the characteristics of the system which spnngs from them, and 
of the system from which they have sprung Their reigns shme -with 
a double light, the last and dearest rays of departing freedom mingled 
ivith the &st and brightest glories of empire m its dawn, Theu: high 
quahties lend to despotism itself a charm drawn from the mstitutions 
under which they uere formed, and which they have destroyed. They 
resemble Europeans who settle within the Tropics, and carry thither 
the strength and the energetic habits acquired in regions more propi- 
tious to the constitution They differ as widely from princes nursed 
m the purple of impenal cradles, as the companions of Gama from 
then dwarfish and imbecile progeny, which, bom in a climate unfa- 
vourable to Its growth and beauty, degenerates more and more, at 
every descent, from the qualities of the original conquerors 

In this class three men stand pre-emment, Caesar, Cromwell, and 
Bonaparte The highest place m this remarkable triumvirate belongs 
undoubte^y to Caesar He umted tlie talents of Bonaparte to those of 
Cromwell, and he possessed also, what neither Cromwell nor Bona- 
parte possessed, learning, taste, wit, eloquence, the sentiments and the 
manners of an accoraphshed gentleman 
Between Cromwell and Napoleon Mr Hallam has mstituted a 

E arallel, scarcely less ingenious than that which Burke has drawn 
etween Richard Cceur de Lion and Charles XII of Sweden. In 
this parallel, however, and mdeed throughout his work, we think 
that he hardly gives Cromwell fair measure. " Cromwell,” says he, 
“ far unlike his antitype, never showed any signs of a legislative rmnd, 
or any desire to place his renown on that noblest basis, the ameliora- 
tion of social institutions ” The difference m this respect, we conceive, 
was not m the character of the men, but in the characters of the re- 
volutions by means of which they rose to power The civil war m 
England had been undertaken to defend and restore , the repubhcans 
of France set themselves to destroy In England, the prmciples of 
the common law had never been disturbed, and most even of its forms 
had been held sacred. In France, the law and its mmisters had been 
swept away together In France, therefore, legislation necessarily 
became the first busmess of the first settled government which rose on 
the rums of the old system. The admurers of Inigo Jones have always 
maintamed that his works are mfenor to those of Sir Christopher 
Wren, only because the great fire of London gave to the latter such a 
field for the display of his powers as no architect m the history of the 
world ever possessed. Similar allowance must be made for Cromwell 
If he erected little that was new, it was because there had been no 
general devastation to clear a space for him As it ivas, he reformed 
the representative system in a most iudicious manner He rendered 
the admimstration of jusuce uniform throughout the island. We wiU 
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4uote a passage from his speech to the Parliament m September, 1656, 
which contains, we think, stronger indications of a legislative mind, 
than are to be found in the whole range of orations delivered on such 
occasions before or since 

“There is one general gnevance in the nation It is the law I 
think, I may say it, I have as eminent judges in this land as have been 
had, or that the nation has had for these many years Truly, I could 
be particular as to the executive part, to the administration , but that 
would trouble you But the truth of it is, there are wicked and abomi- 
nable laws that will be in your power to alter To hang a man for 
sixpence, threepence, I know not what — to hang for a trifle, and pardon 
murder, is in the ministration of the law through the ill framing of it 
I have known in my experience abominable murders quitted , and to 
see men lose then lives for petty matters ' This is a thing that God 
will reckon for, and I wish it may not he upon this nation a day 
longer than you have an opportunity to give a remedy , and I hope I 
shall cheerfully join with you m it ” 

Mr Hallam truly says, that though it is impossible to rank Cromwell 
with Napoleon as a general, yet “ his exploits were as much above the 
level of his contemporaries, and more the effects of an original unedu- 
cated capacity" Bonaparte was trained m the best military schools, 
the army which he led to Italy was one of the finest that ever existed. 
CromweU passed his youth and the pnme of his manhood in a civil 
situation He never looked on war till he was more than forty years 
old. He had first lo form himself, and then to form his troops Out 
of raw levies he created an army, the bravest and the best disciphned, 
the most orderly in peace, and tb"; most terrible in war, that Europe 
had seen He called this body ut-o existence He led it to conquest 
He never fought a battle ivithoi ' gaming it He never gained a 
victory ivithout annihilating the force opposed to him. Yet his 
triumphs were not the highest glory of his military system. The 
respect which his troops paid to property, them attachment to the laws 
and rehgion of their country. Their submission to the civil power, their 
temperance, their intelligence, their industry, are without parallel It 
was after the Restoration that the spirit which their great leader had 
infused into them was most signally ^splayed At the command of the 
established government, a government which hs -1 no means of enforcmg 
obedience, fifty thousand soldiers, whose bai fcs no enemy had ever 
seen, either m domestic or in contmental war, laid down their arms, and 
retired mto the mass of the people, thencefonvard to be distinguished 
only by superior dihgence, sobriety, and regulanty m the pursuits of 
peace, from the other members of the community which they had saved. 

In the general spint and character of his administration we think 
Cromwell far superior to Napoleon “ In civil government,” says Mr. 
Hallam, “there can be no adequate parallel between one who had sucked 
only the dregs of a besotted fanaticism, and one to whom the stores of 
reason and philosophy were open ” These expressions, it seems to us, 
convey the highest eulogium on our great countryman Reason and 
philosophy did not teach the conqueror of Europe to command his 
passions, or to pursue, as a first object, the happiness of his people. 
They did not prevent him from nsking his fame and his power in a 
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frantic contest against the principles of human nature and the laus 
of the physical world, against the rage of the winter and the liberty of 
the sea. They did not exempt him from the influence of that most 
pernicious of superstitions, a presumptuous fatahsm They did rot 
presen e him from the inebriation of prosperity, or resti am him from 
indecent querulousness and violence m adversity On the other hand, 
the fanaticism of Cromwell never urged him on impracticable under- 
takings, or confused his perception of the public good Inferior to 
Bonaparte m invention, he was far superior to him in wisdom The 
French Emperor is among conquerors what Voltaiie is among writers, 
a miraculous child His splendid genius was frequently clouded bj 
fits of humour as absurdly perverse as tliose of the pet of the nursery, 
who quarrels with -his food, and dashes his playthings to pieces 
Cromwell was emphatically a man He possessed, in an eminent 
degree, that masculine and full-grown robustness of mind, that 
equally diffused intellectual health, which, if our national partiality 
does not mislead us, has peculiarly characterised the great men of 
England Never was any ruler so conspicuously born for sovereignty 
The cup which has intoxicated almost all others sobered him His 
spirit, restless from its own buoyancy m a lower sphere, reposed m 
majestic placidity as soon as it had reached the level congenial to it 
He had nothing in common with that large class of men who dis- 
tinguish themselves m lower posts, and whose incapacity becomes 
obvious as soon as the public voice summons them to take the lead 
Rapidly as his fortunes grew, his mind expanded more rapidly still 
Insignificant as a private citizen, he was a great general , he was a 
still greater prince The manner of Napoleon was a theatrical com- 
pound, m which the coarseness of a revolutionary guard-room was 
blended with the ceremony of the old Court of Versailles Cromwell, 
by the confession even of his enemies, exhibited m his demeanour the 
simple and natural nobleness of a man neither ashamed of his origin 
nor vain of his elevation, of a man who had found his proper place in 
society, and who felt secure that he was competent to fill it Easy, 
even to familiarity, where his own dignity was concerned, he was 
punctilious only foi his countiy^ His osra character he left to take 
care of itself, he left it to be defended by his victories in war, and his 
reforms in peace But he was a jealous and implacable guardian of 
the public honour He suffered a crazy Quaker to insult him in the 
midst of Whitehall, and revenged himself only by hberating him and 
giving him a dinner But he was prepared to nsk the chances of war 
to avenge the blood of a private Englishman 
No sovereign ever carried to the throne so large a portion of the 
best qualities of the middling orders, so strong a sympathy with the 
feelings and interests of his people He was sometimes driven to 
arbitrary measures , but he had a high, stout, honest, English heart. 
Hence it was that he loved to surround his throne with such men as 
Hale and Blake Hence it was that he allowed so large a share 0/ 
pohtical liberty to his subjects, and that, even when an opposition 
dangerous to his power and to his person almost compelled him tc 
govern b> the sword, he was still anxious to leave a germ from which, 
at a more favourable season, free institutions might spring We 

S8 
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firmly believe that, if his first Parliament had not commenced its 
debates by disputing his title, his government would have been as 
mild at home as it was energetic and able abroad He was a soldier , 
he had risen b> war Had his ambition been of an impure or selfish 
land, It would^ have been easy for him to plunge his country into 
continental hostilities on a large scale, and to dazzle the restless 
factions which he ruled, by the splendour of his \ ictoi les Some of 
his enemies have snecringly remarked, that m the successes obtained 
under his administration he had no personal share , as if a man who 
had raised himself from obscuritj to empire solely by his military 
talents, could have an> unworthy leason foi shrinking from military 
enterpnse This reproach is his highest glory In the success of 
the English navy he could have no selfish interest Its triumphs 
added nothing to his fame, its increase added nothing to his 
means of overawing his enemies , its great leader was not his 
friend Yet he took a peculiar pleasure m encouraging that noble 
service which, of all the instruments employed by an Enghsh govern- 
ment, IS the most impotent for mischief, and the most powerful for 
good His administration was glorious, but with no vulgar glory 
It was not one of those pciiods of overstrained and convulsive 
exertion which necessarily produce debility and languor Its energy 
was natural, healthful, temperate He placed England at the head ot 
the Protestant interest and in the first lank of Christian Powers He 
taught every nation to value her friendship and to dread her enmity 
But he did not squander her resources in a vain attempt to mvest her 
with that supremacy which no power, in the modem system of 
Europe, can safely affect, or can long retain 

This noble and sober wisdom had its reward If he did not carry 
the banners of the Commonwealth in triumph to distant capitals, if he 
did not adorn Whitehall with the spoils of the Stadthouse and the 
Louvre, if he did not portion out Flanders and Gennany mto pnnci- 
palities for his kinsmen and his generals, he did not, on the othei 
hand, see his country overrun by the armies of nations which his 
ambition had provoked He did not drag out the last years of his 
hfe an exile and a prisoner, m an unhealthy climate and under an 
ungenerous jailer, raging with the impotent desire of vengeance, and 
brooding over visions of departed glory He went down to his grave 
m the fulness of his power and his fame , and he left to his son an 
authority which any man of ordmary firmness and prudence would 
have retamed 

But for the weakness of thav foohsh Ishbosheth, the opmions which 
we have been expressing would, we believe, now have formed the 
orthodox creed of good Englishmen We might now be writing 
under the government of his Highness Oliver V or Richard IV , 
Protector, by the grace of God, of the Commonwealth of England, 
Scotland, and Ireland, and the domimons thereto belonging The 
form of the great founder of the dynasty on horseback, as when 
he led the charge at Naseby, or on foot, as when he took the 
mace from the table of the Commons, would adorn our squares and 
overlook our pubhc offices from Charmg-Cross , and sermons m hia 
;raise would be duly preached on his lucky day, the third of Septem- 
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ber, by court-chaplains, guiltless of the abomination of the 
surplice 

But, though his memory has not been taken under the patronage of 
any party, though every device has been used to blacken it, though 
to praise him would long have been a punishable crime, yet truth and 
merit at last prevail Cowards who had trembled at the very sound 
of his name, tools of office who, like Downing, had been proud of the 
honour of lacqueymg his coach, might msult him in loyal speeches 
and addresses Venal poets might transfer to the King the same 
eulogies, little the worse for wear, which they had bestowed on the 
Protector A fickle multitude might crowd to shout and scoff 
round the gibbeted remains of the greatest Prince and Soldier of 
the age But when the Dutch cannon startled an effeminate tyrant 
in his own palace, when the conquests which had been made by the 
armies of Cromwell were sold to pamper the harlots of Chailes, 
when Enghshmen were sent to fight under the banners of France, 
against the independence of Europe and the Protestant religion, 
many honest hearts swelled in secret at the thought of one who had 
never suffered his country to be ill used by any but himself It must 
indeed have been difficult for any Englishman to see the salaried 
Viceroy of France, at the most important crisis of his fate, sauntering 
through his harem, yawning and talking nonsense over a despatch, or 
beslobbering lus brother and his courtiers in a fit of maudlin aflection,* 
without a lespectful and tender remembrance of him before whose 
gemus the young pride of Louis and the veteran craft of Mazarine 
had stood rebuked, who had humbled Spam on the land and Holland 
on the sea, and whose imperial voice had airested the victorious arms 
of Sweden and the persecuting fires of Rome Even to the present 
day his character though constantly attacked, and scarcely ever 
defended, is popular with the great body of oui countrymen 

The most questionable act of his life was the execution of Charles 
We have already strongly condemned that proceeding , but we by no 
means consider it as one which attaches any peculiar stigma of 
infamy to the names of those who participated m it It was an 
unjust and an injudicious display o*" violent party spirit , but it was 
not a cruel or perfidious measure It had all those features which dis- 
tinguish the errors of magnanimous and intrepid spurits from base 
and mahgnant crimes 

We cannot quit this interesting topic without saying a few words on 
a transaction, which Mr Hallam has made the subject of a severe 
accusation against Cromwell , and which has been made by others the 
subject of a severe accusation against Mr Hallam We conceive that 
both the Protector and the histonan may be vindicated Mr Hallam 
tells us that Cromwell sold fifty English gentlemen as slaves in Bar- 
badoes For making this statement he has been charged with two 
high literary crimes The first accusation is, that, from his violent 
prejudices agamst Oliver, he has calumniated him falsely The second, 
preferred by the same accuser, is, that from his violent fondness for the 
same Oliver, he has ludden his calumnies against him, at the fag-end 

> Such MhibiUon* by Charles 11 , and many mote of the samt Icmd, are recorded b* 
Pepys, See Murray 3 Kepnnc, etht. jSyt. ' 

S8* 
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of a note, instead of putting them into the text Both these imputa- 
tions cannot possibly be true, and it happens that neither is so His 
censors will find, when they take the trouble to read his book, that 
the story is mentioned in the text as well as in the notes , and they 
will also find, when they take the trouble to read some other books, 
with which speculators on English history ought to be acquainted, 
that the story is true If there coulO have been any doubt about the 
matter, Burton’s Diary must have set 't at rest But, m truth, there 
was abundant and superabundant evidence before the appearance of 
that valuable publication Not to mention the authoiity to which Mr 
HaLam refers, and which alone is perfectly satisfactory, there is Slingsby 
Bethel’s account of the proceedings of Richard Cromwell’s Parliament, 
published immediately after its dissolution He was a member , he 
must, therefore, have known what happened , and, violent as his pre- 
judices were, he never could have been such an idiot as to state posi- 
tive falsehoods with respect to public transactions which had taken 
place only a few days before 

It will not be quite so easy to defend Cromwell against Mr Hallam, 
as to defend Mr Hallam against those who attack his history But 
the story is certainly by no means so bad as he takes it to be In the 
first place, this slavery was merely the compulsory labour to which 
every transported convict is liable Nobody acquainted with the lan- 
guage of the last century can be ignorant that such convicts were 
generally termed slaves , until discussions about another species of 
sla\ery, far more miserable and altogether unmerited, rendered the 
word too odious to be applied even to felons of English origin These 
persons enjoyed the protection of the law during the term of their 
service, which was only five years The punishment of transportation 
has been inflicted, by almost every government that England has ever 
had, for political offences After Monmouth’s insurrection, and after 
the rebellions in 1715 and 1745, great numbers of the prisoners were 
sent to America These considerations ought, we think, to free 
Cromwell from the imputation of having inflicted on his enemies any 
punishment which in itself is of a shocMng and atrocious character 

To transport fifty men, however, without a trial, is bad enough But 
let us consider, in the first place, that some of these men were taken 
m arms against the Government, and that it is not clear that they 
were not all so taken In that case, Cromwell or his officers might, 
accordmg to the usage of those unhappy times, have put them to the 
sword, or turned them over to the provost-marshal at once This, we 
allow, is noi a complete vindication , for execution by martial law 
ought never to take place but under circumstances which admit of n/ 
delay , and if there is time to transport men, there will be time tt. 
try them 

The defenders of the measure stated in the House of Commons, 
that the persons thus transported not only consented to go, but went 
with remarkable cheerfulness By this, we suppose, it is to be under- 
stood, not that they had any very violent desire to be bound appren- 
tices m Barbadoes, but that they considered themselves as, on the 
whole, fortunate and leniently treated, in the situation in which they 
had placed themselves 
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When these considerations are fairly estimated, it must, we think, 
oe allowed, that this selling into slavery was not, as it seems at first 
sight, a barbarous outrage, unprecedented in our annals, but merely a 
very arbitrary proceeding, which, like most of the arbitrary proceed- 
ings of Cromwell, was rather a violation of positive law than of any 
great principles of justice and mercy When Mr Hallam declares it 
to have been more oppressive than any of the measures of Charles II , 
he forgets, we imagine, that under the reign of that prince, and during 
the administration of Lord Clarendon, many of the Roundheads were, 
without any trial, imprisoned at a distance from England, merely in 
order to remove them bejond the reach of the great liberating unt 
of our law But, m fact, it is not fair to compare the cases The 
Government of Charles was perfectly secure The “st'o dura et regnt 
Hovilas," IS the great apology of Cromwell 

From the moment that Cromwell is dead and buried, we go on m 
almost perfect harmony with Mr Hallam to the end of his book. The 
times which followed the Restoration peculiarly require that unsparing 
impartiality which is his most distinguishing virtue No part of our 
history, during the last three centuries, presents a spectacle of such 
general weariness The whole breed of oui statesmen seems to have 
degenerated , and their moral and intellectual littleness stnkes us with 
the more disgust, because we see it placed in immediate contrast 
with the high and majestic qualities of the race which they succeeded 
In the great civil war, even the bad cause had been rendered respect- 
able and amiable by the punty and elevation of mind which many 0 / 
Its friends displayed Under Charles II , the best and noblest of ends 
was disgraced by means the most cruel and sordid The rage of fac- 
tion succeeded to the love of liberty Loyalty died away into servility. 
We look m vain among the leading politicians of either side for steadi- 
ness of principle, or even for that vulgar fidelity to party which, m our 
time. It IS esteemed infamous to violate The inconsistency, perfidy, 
and baseness, which the leaders constantly practised, which their fol- 
lowers defended, and which the great body of the people regarded, as. 
It seems, with little disapprobation, appear m the present age almost 
incredible. In the age of Charles I , they would, we believe, have ex- 
cited as much astonishment 

Man, however, is always the same. And when so marked a differ- 
ence appears between two generations, it is certain that the solution 
may be found in their respective circumstances The principal states- 
men of the reign of Charles 11 were tramed during the civil war and 
the revolutions which followed it Such a period is eminently favourable 
to the growtli of quick and active talents It forms a class of men, 
shrewd, vigilant, m\entn e , of men, whose dextenty tnumphs over the 
most perplexing combm nions of circumstances, whose presaging m- 
stnct no sign of the times, no incipient change of public fcelmg, can 
elude. But it is an unpropitious season for the firm and masculine 
virtues The statesman who enters on his career at such a time, can 
form no permanent oonnections, can make no accurate observations on 
the higher parts of political science Before he can att.ach himself 
to a party, it is scattered. Before he can study the nature of a govern- 
ment, It IS overturned. The oath of abjuration comes close on tht 
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oath of allegiance Tlie association which was subscribed yesterday 
IS burned by the hangman to day In the midst of the constant eddv 
and change, self-preseivation becomes the first object of the adven- 
turer It IS a task too hard for the strongest head to keep itself from 
becoming gidd> m the eternal whirl Public spiiit is out of the ques 
tion A laxity of principle, without which no public man can be emi- 
nent or even safe, becomes too common to be scandalous , and the 
whole nation looks coolly on instances of apostasy which would startle 
the foulest turncoat of more settled times 
The history of France since the Revolution affords some striking 
illustiations of these lemarks The same man was minister of the 
Republic, of Bonapaile, of Louis XVI II , of Bonaparte again after 
his return fiom Elba, of Louis again after his return from Ghent Yet 
all these manifold treasons by no means seemed to destroy his influence, 
or even to fix any peculiar stain of infamy on his character We, to 
be sure, did not know what to make of him , but his countiymen did nol 
seem to be shocked , and in truth they had little right to be shocked for 
theie was scarcely one Frenchman distinguished in the state or in the 
army, who had not, according to the best of his talents and opportu- 
nities, emulated the example It was natural, too, that this should be 
the case The rapidity and violence with which change followed 
change in the affairs of France towards the close of the last century, 
had taken away tlie reproach of inconsistency, unfixed the principles 
of public men, and produced m many minds a general scepticism and 
indifference about principles of government 
N 0 Englishman who has studied attentively the reign of Charles 1 1 
will think himself entitled to mdulge in any feelings of national supe- 
riority over the Dtciionnatre des GirouetUs Shaftesbui y was surely 
a far less respectable man than Talleyrand , and it would be injustice 
even to Fouch^ to compare him with Lauderdale NoUiing, indeed, 
can more clearly show how low the standard of political morality had 
fallen m this countiy than the fortunes of the men whrm we have 
named The Government wanted a ruffian to carry on the most atro- 
cious system of misgovernment with which any nation was ever cursed, 
to extirpate Presbyterianism by fire and sword, the drowning of women, 
and the frightful torture of the boot And they found him among the 
chiefs of the rebellion and the subscribers of the Covenant The op- 
position looked for a chief to head them in the most desperate attacks 
ever made, under the forms of the Constitution, on any English 
administration and they selected the minister who had the deepest 
share in the worst parts of that administration, the soul of the Cabal, 
the counsellor who had shut up the Exchequer and urged on the 
Dutch war The whole pohtical drama was of the same cast No 
unity of plan, no decent propriety of character and costume, could be 
found in the wild and monstrous harlequinade The whole was made 
up of extravagant transformations and burlesque contrasts , Atheists 
turned Puritans , Puritans turned Atheists , republicans defending the 
divine right of Kings , prostitute courtiers clamouring for the hberties 
of the people , judges inflaming the rage of mobs , patriots pocketing 
bribes from foreign powers , a Popish prince torturing Presbyterians 
into Episcopacy in one part of the island , Presbyterians cuttmg off 
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the heads of Popish noblemen, and gentlemen in the other Pubhc 
opinion has its natural flux and reflux. After a violent burst, there is 
commonly a reaction But vicissitudes so extraordinary as those 
which marked the reign of Charles II , can only be explained by sup- 
posing an utter want of pnnciple in the political w orIcL On neither 
side was there fidehty enough to face a rex erse Those honourable re- 
treats from power which, m later days, parties have often made, with 
loss, but still in good order, in firm union, w ith unbroken spirit and 
formidable means of annojance, were utterly unknown As soon as a 
check took place a total rout followed arms and colours were thrown 
away The vanquished troops, like the Italian mercenaries of 
the fourteenth and fifteenth centuries, enhsted on the verj’’ field 
of battle in the semce of the conquerors In a nation proud 
of Its sturdy justice and plain good sense, no party could be found 
to take a &m middle stand between the worst of oppositions and 
the worst of courts When, on charges as wild as Mother 
Goose’s tales, on the testimony of wTetches who proclaimed them- 
selves to be spies and traitors, and whom everybody now beheves to 
have been also liars and murderers, the offal of jails and brothels, the 
leavings of the hangman’s whip and shears. Catholics gudty of nothmg 
but their rehgion were led hke sheep to the Protestant shambles, 
where were the loyal Tory gentry and the passively obedient clergy ? 
And where, when the tune of retribution came, when laws were 
stramed, and junes packed to destroy the leaders of the Whigs, 
when charters were invaded, when Jefienes and Kirke were making 
Somersetshire what Lauderdale and Graham had made Scotland, 
where were the ten thousand bnsk bo>s of Shaftesbury, the members 
of Ignoramus juries, the wearers of the Polish meoal ? AU-pow erfiil 
to destroy others, unable' to save themselves, the members of the two 
parties oppressed and w'ere oppressed, murdered and were murdered, 
in their turn. No lucid interval occurred between the frantic paroxysms 
of two contradictory illusions 

To the frequent changes of the government during the twenty years 
which had preceded the Restoration, this unsteadiness is in a great 
measure to be attributed Other causes had also been at work. Even 
if the country had been governed b> the House of Cromwell or the 
remains of the Long Parliament, the extreme austenty of the Puntans 
would necessarily have produced a revulsion Towards the close of 
the Protectorate many signs indicated that a time of licence was at 
hand But the restoration of Charles II rendered the change won- 
derluUy rapid and violent Profligacy became a test of orthodoxy 
and loyalty, a qualification for rank and office. A deep and generM 
taint infected the morals of the most influential classes, and spread 
Itself through ev erv provonce of letters. Poetry inflamed the pas- 
sions , philosophy undermined the pnnciples , dmnity itself inculca- 
tmg an abject reverence for the Court, gave additional effect to its 
hcentious example. We look in vain for those quahties which lend a 
charm to the errors of high and ardent natures, for the generosity, the 
tenderness, the chivalrous dehcacv', which ennoble appetites into pas- 
sions, and impart to vice itself a portion of the majesty of virtue; 
The excesses of that age remind us of the humours of a gang of foot- 
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pads, revelbng with then favourite beauties at a flash-house In the 
fashionable libertinism there is a hard, cold feiocity, an impudence, a 
lowness, a dirtiness, which can be paralleled only among the heroes 
and heroines of that filthy and heartless literature which encouraged 
it One nobleman of great abilities wanders about as a Merry-Andrew 
Another harangues the mob stark naked from a window A third 
lays in ambush to cudgel a man who has offended him A knot of 
gentlemen of high rank and influence combine to push their fortunes 
at court by circulating stories intended to ruin an innocent girl, stories 
which had no foundation, and which, if they had been tiue, would 
never have passed the lips of a man of honour ' A dead child is 
found m the palace, the offspring of some maid of honour by some cour- 
tier, or perhaps by Charles himself The whole flight of panders and 
buffoons pounce upon it, and carry it in triumph to the royal laboratory, 
where his Majesty, after a brutal jest, dissects it for the amusement of 
the assembly, and probably of its father among the rest The favourite 
Duchess stamps about Whitehall, cursing and swearing The minis- 
ters employ their time at the council-board in making mouths at each 
other, and taking off each other’s gestures for the amusement of the 
Kmg The Peers at a conference begin to pommel each other, and to 
tear collars and periwigs A speaker in the House of Commons gives 
offence to the court He is waylaid by a gang of bullies, and his nose 
IS cut to the bone This ignominious dissoluteness, or rather, if we may 
venture to designate it b^ ttic only proper word, blackguardism of feel- 
ing and manners, coula not but spread from private to public life 
The cynical sneers, the epicuiean sophistry, which had driven honour 
and virtue from one part of the character, extended their influence 
over every other The second generation of the statesmen of this 
reign were worthy pupils of the schools in which they had been 
trained, of the gaming-table of Grammont, and the tiring-room of 
N ell In no other age could such a tnfler as Buckingham have exer- 
cised any political influence In no other age could the path to power 
and glory have been thrown open to the manifold infamies of ChurchiU 

The history of that celebrated man shows, more clearly perhaps 
than that of any other individual, the malignity and extent of the corrup- 
tion which had eaten into the heart of the pubhc morality An Eng- 
lish gentleman of family attaches himself to a Pnnee who has seduced 
his sister, and accepts rank and wealth as the price of her shame and 
his own He then repays by ingratitude the benefits which he has 
purchased by ignominy, betrays his patron m a manner which' the 
best cause cannot excuse, and commits an act not only of private 
treachery, but of distinct military desertion To his conduct at the 
crisis of thejate of James, no service in modem times has, as far as 
we remember, furnished any parallel The conduct of N ey, scanda- 
lous enough no doubt, is the very fastidiousness of honour m compan- 
son of It The perfidy of Arnold approaches it most nearly In our 
age and country no talents, no services, no party attachments, could 
bear any man up under such mountains of mfamy Yet, even before 

r nie maimer in which Hamilton relates the circumstances of the atrocioiu plot against 
poor Anne Hyde is, if possible, more disgraceful to the court, of wluch he may be consUered 
as a •pscimen, than the plot its^ 



Macaulay on Bargain’s Coiistitutioual Hxstor}' 921 

Churchill had performed those great actions which m some degree 
redeem his character with posterity, the load lay very lightly on him 
He had otheis m abundance to keep him m countenance Godolphin, 
Orford, Danby, the tnmmer Halifax, the renegade Sunderland, were 
all men of the same class 

Where such was the political morality of the noble and the wealthy, 
It may easily be conceived that those professions which, even in the 
best tunes, are pecuharly hable to corruption, were m a frightful state 
Such a bench and such a bar England has never seen Jones, 
Scroggs, Jefferies, North, Wright, Sawyer, Williams, Shower, are to 
this day the spots and blemishes of our legal chronicles Differing in 
constitution and m situation, whether blustering or cringing, whether 
persecuting Protestants or Catholics, they were equally unprincipled 
and inhuman The part which the Church played was not equally 
atrocious , but it must have been exquisitely diverting to a scoffer 
Never ivere principles so loudly professed, and so flagrantly aban- 
doned. The Royal prerogative had been magnified to the skies in 
theological works The doctrine of passive obedience had been 
preached from innumerable pulpits The University of Oxford had 
sentenced the works of the most moderate constitutionalists to the 
flames The accession of a Catholic King, the frightful cruelties com- 
mitted m'the west of England, never shook the steady loyalty of the 
clergy But did they serve the King for nought ^ He laid Ins hand 
on them, and they cursed him to his fact He touched the revenue of 
a college and the liberty of some prelatos , and the whole profession 
set up a yell worthy of Hugh Peters himself Oxfoid sent her plate 
to an invader with more alacnty than she bad shown when Charles I 
requested it Nothing was said about the wickedness of leststance till 
resistance had done its work, till the anointed vicegerent of Heaven 
had been dnven away, and it had become plain that he would never 
be restored, or would be restored at least undci strict hmitations Ihe 
clergy went back, it must be owned, to their old theory, as soon as 
they found that it would do them no harm 

To the general baseness and profligacy of the times Clarendon is 
pnncipally indebted for his high reputation He was, in every respect, 
a man unfit for his age, at once too good for it and too bad for it. He 
seemed to be one of the statesmen of Elizabeth, transplanted at once 
to a state of society widely different from that in which the abilities of 
such statesmen had been serviceable In the sixteenth century, the 
Royal prerogative had scarcely been called in question A mmister 
who held it high was in no danger, so long as he used it ivell That 
attachment to the Crown, that extreme jealousy of popular encroach- 
ments, that love, half religious, half political, for the Church, which, 
from the beginning of tlie Long Parliament, showed itself m Claren- 
don, and his suffenngs, his long residence in France, and his high 
station m the government, served to strengthen, would, a hundred 
years earlier, have secured to him the favour of his sovereign without 
rendering him odious to the people His probity, his correctness m 
pnvate hfe, his decency of deportment, and his general abihty, would 
not have misbecome a colleague of Walsmgham and Burleigh But, 
m the times on which he was cast, his errors and his virtues were alike 
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out of place He imprisoned men without trial. He was accused of 
raising unlawful contributions on the people for the suppoit of the 
army The abolition of the Triennial Act was one of his fa\ ounte 
objects He seems to have meditated the revival of the Star Chamber 
and the High Commission Court His zeal for the prerogative made 
him unpopular , but it could not secure to him the favour of a master 
far more desirous of ease and pleasure than of power Charles would 
rather have lived m e\ile and privacy, with abundance of money, a 
crowd of mimics to amuse him, and a score of mistresses, than ha\ e 
purchased the absolute dominion of the world by the privations and 
exertions to which Clarendon was constantly urging him A council- 
lor who was alw ays bringing him papers and giving him advice, and 
who stoutly refused to comphment Lady Castlemaine and to carry 
messages to Miss Stewart, soon became more hateful to him than ever 
Cromwell had been Thus, considered by the people as an oppressor, 
by the Court as a censor, the Minister fell from his high office with a 
rum more violent and destructive than could ever have been his fate^ 
if he had either respected the pnnciples of the Constitution or flattered 
the vices of the Kmg 

Mr Hallam has formed, we think, a most correct estimate of the 
character and admmistration of Clarendon But he scarcely makes a 
sufficient allowance for the wear and tear which honesty almost neces- 
sarily sustains in the friction of political life, and which in times so 
rough as those through which Clarendon passed, must be very con- 
siderable When these are fairly estimated, we tffink that his integ- 
rity may be allowed to pass muster A high-minded man he certainly 
was not, either m public or in private affairs His own account of his 
conduct in the affair of his daughter is the most extraordinary passage 
m autobiography We except nothing even in the confessions of 
Rousseau Several writers have taken a perverted and absurd pride 
in representing themselves as detestable , but no other ever laboured 
hard to make himself despicable and ridiculous In one important 
particular Clarendon showed as little regard to the honour of his 
country as he had shown to that of his family He accepted a sub- 
sidy from France for the relief of Portugal But this method of ob- 
taining money was soon afterwards practised to a much greater extent, 
and for objects much less respectable, both by the Court and by the 
Opposition 

These pecuniary transactions are commonly considered as the most' 
disgraceful part of ihe history of those times , and they were no 
doubt highly reprehensible Yet, injustice to the ^Vhigs and to Charles 
himself, we must admit that they were not so shameful or atrocious as 
at the present day they appear The effect of violent animosities be- 
tween parties, has always been an indifference to the general vvelfaie 
and honour of the State A pohtician, where factions run high, is in- 
terested not for the whole people, but for his own section of it The 
rest are, m his view, strangers, enemies, or rather pirates The 
strongest aversion which he can feel to any foreigpi power is the ardour 
of friendship, compared with the loathmg which he entertains towards 
those domestic foes with whom he is cooped up m a narrow space, 
with whom he hves m a constant mterchange of petty mjunes and 
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insults, and from whom, m the day of their success, he has to expect 
severities far beyond any tliat a conqueror from a distant country 
would inflict Thus, m Greece, it was a point of honour for a man to 
leave his country and cleave to his party No anstocratical citizen of 
Samos or Corcyra would have hesitated to call m the aid of Lacedae- 
mon The multitude, on the contrary, looked to Athens In the 
Italian states of the thirteenth and fourteenth centunes, from the same 
cause, no man was so much a Florentine or a Pisan as a Ghibeline or 
a Guelf It may be doubted xvhether there was a single individual 
who would have scrupled to raise his party from a state of depression, 
by opening the gates of his native city to a French or an Aragonese 
force The Reformation, dividing almost ever>' European country 
into two parts, produced similar effects The Catholic was too strong 
for the Englishman, the Huguenot for the Frenchman The Protes- 
^ tant statesmen of Scotland and France accordingl> called in the aid 
of Elizabeth , and the Papists of the League brought a Spanish armj 
into the very heart of France The commotions to which the French 
Revolution gave nse have been followed by the same consequences 
The Repubhcans in every part of Europe were eager to see the armies 
of the National Convention and the Directory appear among them, 
and exulted m defeats which distressed and humbled those whom they 
considered as their worst enemies, their own rulers The pnnces and 
nobles of France, on the other hand, did their utmost to bring invaders 
to Pans A very shoit time has elapsed since the Apostolical party 
in Spain invoked, too successfully, the support of strangers 

The great contest which raged m England dunng the seventeenth 
century, and the earlier part of the eighteenth, extinguished, not 
indeed m the body of the people, but m those classes which were 
most actively engaged in politics, almost all national feelings Charles 
II and many of his courtiers had passed a large part of their lives in 
banishment, seeing in foreign armies, living on the bounty of 
foreign tieasunes, sohciting foreign aid to re-estaohsh monarchy m 
then: native country The oppressed Cavaliers in England constantly 
looked to France and Spain for deliverance and revenge Clarendon 
censures the continental governments with great bitterness for not m- 
terfenng in our internal dissensions Dunng the Protectorate, not 
only the Royalist, but the disaffected of all parties, appear to have been 
desirous of assistance from abroad. It is not strange, therefore, that, 
amidst the funous contests which followed the Restoration, the vio- 
lence of party feehng should produce effects which would probably 
have attended it even in an ageless distinguished by laxity of pnnciple 
and indelicacy of sentiment. It was not till a natural death bad ter- 
minated the paralytic old age of the Jacobite party, that the evil was 
completely at an end The Whigs long looked to Holland, the High 
Tones to France The former concluded the Barrier Treaty , some 
of the latter entreated the Court of Versailles to send an expediUon to 
England Many men w’ho, however erroneous their political notions 
might be, were unquestionably honourable m pnvate life, accepted 
money without scruple from the foreign powers which were favourable 
to ihe Pretender 

Never was there less of national feeling among the higher orders 
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than during the reign of Charles II That prince, on the one side,^ 
thought It better to be the deputy of an absolute king than the king of 
a free people Algernon Sydney, on the other hand, would gladly have 
aided France in all her ambitious schemes, and have seen England 
reduced to the condition of a province, in the wild hope that a foreign 
despot would assist him to establish his darling repubhc The King 
took the money of France to assist him m the enterprise which he 
meditated agamst the liberty of his subjects, ivith as httle scruple as 
Frederic of Prussia or Alexander of Russia accepted our subsidies m 
time of war The leaders of the Opposition no more thought them- 
selves disgraced by the presents of Louis, than a gentleman of our 
own time thinks himself disgraced by the liberahty of powerful and 
wealthy members of his party who pay his election bill The money 
which the King received from France had been largely employed to 
corrupt members of Parliament The enemies of the Court might 
think it fair, or even absolutely necessary, to encounter bribery with 
biibery Thus they took the French gratuities, the needy among them 
for their own use, the rich probably for the general purposes of the 
party, without any scruple If we compare their conduct, not with 
that of English statesmen in our own time, but with that of persons 
in those foreign countnes which are now situated as England then 
was, we shall probably see reason to abate something of the severity 
of censure with which it has been the fashion to visit those proceed- 
ings Yet, when every allowance is made, the transaction is suffi- 
ciendy offensive It is satisfactory to find that Lord Russell stands 
free from any imputation of personal participation in the spoil An 
age so miserably poor m all the moral qualities which render public 
characters respectable, can ill spare the credit which it derives from a 
man, not indeed conspicuous for talents or knowledge, but honest even 
m his errors, respectable in every relation of hfe, rationally pious, 
steadily and placidly brave 

The great improvement which took place in our breed of public 
men is principally to be ascribed to the Revolution Yet that 
memorable event, in a great measure, took its character from the 
very vices which it was the means of reforming It was assuredly a 
happy revolution, and a useful revolution , but it was not, what it 
has often been called, a glorious revolution Wilham, and William 
alone, derived glory from it The transaction was, m almost every 

? >art, discreditable to England That a tyrant who had violated the 
undamental laws of the country, who had attacked the lights of its 
greatest corporations, who had begun to persecute the established 
religion of the state, who had never respected the law either m his 
superstition or m his revenge, could not be pulled down without the 
aid of a foreign army, is a circumstance not very grateful to our " 
national pride Yet this is the least degrading part of the story 
The shameless msincenty, the warm assurances of general support 
which James received, down to the moment of general desertion, 
indicate a meanness of spirit and a looseness of morality most dis- 
graceful to the age That the enterprise succeeded, at least that it 
succeeded without bloodshed or commotion, was principally owing to 
an act of ungrateful perfidy, such as no soldier had ever before 
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commitfed, and to those monstrous fictions respecting the birth of the 
Pnnce of Wales, which persons of the highest rank were not ashamed 
to circulate In all the proceedings of the Convention, m the con- 
ference particularly, we see that littleness of mind which is the chief 
characteristic of the times The resolutions on which the two Houses 
at last agreed were as bad as any resolutions for so excellent a purpose 
could be Their feeble and contradictory language was evidently 
intended to save the credit of the Tones, who weie ashamed to name 
what they were not ashamed to do Through the whole transaction 
no commanding talents were displayed by any Englishman , no 
extraordinary risks were run , no sacnfices were made for the deliver- 
ance of the nation, except the sacrifice which Churchill made of honour 
and Anne of natural affection 

It was in some sense fortunate, as we have already said, for the 
Church of England, that the Reformation in this country was effected 
by men who cared little about religion And, m the same manner, il 
was fortunate for our civil government that the Revolution was m a 
great measure effected by men who cared little about their political 
principles At such a crisis, splendid talents and strong passions 
might have done more harm than good There was far greater 
X reason to fear that too much would be attempted, and that violent 
movements would produce an equally violent reaction, than that too 
little would be done in the way of change But narrowness of 
mtellect and flexibility of principle, though they may be serviceable, 
can never be respectable 

If in the Revolution itself there was little that can properly be 
called glonous, there was still less m the events which followed In 
a church which had as one man declared the doctrine of resistance 
unchristian, only four hundred persons refused to take the oath of 
allegiance to a government founded on resistance In the preceding 
generation, both the Episcopal and the Presbyterian clergy, rather 
than concede points of conscience not more important, had resigned 
their livings by thousands 

The churchmen, at the time of the Revolution, justified their conduct 
by all those profligate sophisms which are called Jesuitical, and which 
are commonly reckoned among the peculiar sins of Popery, but which 
in fact are e\er> where the anodynes employed by minds rather subtle 
than strong, to quiet those internal twinges which they cannot but 
feel and which they will not obe> As their oath was in the teeth of 
them principles, so w’as their conduct in the teeth of their oath Their 
constant machinations against the government, to which they had 
sworn fidelity, brought a reproach on their order and on Christianit) 
itself A distinguished churchman has not scrupled to say, that tht 
rapid mcrease of infidelity at tliat time, was principally produced b> 
the disgust which the faithless conduct of his brethren excited in men 
not sufficiently candid or judicious to discern the beauties of the 
system amidst the vices of its ministers 

But the reproach was not confined to the Church In every 
political party, m the Cabmet itself, duplicity and perfidy abounded 
The very men whom Wilham loaded with benefits, and m whom he 
reposed most confidence, with his seals of office m their hands, kept up 
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a correspondence with the exiled family Orford, Carmarthen, and 
Shrewsbury were guilty of this odious treachery Even Devonshire is 
not altogether free from suspicion It may well be conceived that, at 
such a time, such a nature as that of Marlborough would not in the 
very luxury of baseness His former treason, thoroughly furnished 
with all that makes infamy exquisite, placed him indeed under the 
disadvantage which attends every artist from the time that he pro- 
duces a masterpiece Yet his second great stroke may excite 
wonder, even in those who appreciate all the merit of the first 
Lest his admirers should be able to say, that at the time of the 
Revolution he had betrayed his King from any other than selfish 
motives, he proceeded to betray his country He sent intelligence 
to the French court of a secret expedition intended to attack Brest 
The consequence was that the expedition failed, and that eight 
hundred British soldiers lost their lives from the abandoned villany of 
a Bntish general Yet this man has been canonised by so many 
eminent writers, that to speak of him as he deserves may seem 
scarcely decent To us he seems to be the very San Ciappelletto 
of the political calendar 

The reign of William III , as Mr Hallam happily says, was 
the nadir of the national prosperity It was also the nadir of the ^ 
national character of England During that period was gathered 
the rank harvest of vices, sown during thirty years of licen- 
tiousness and confusion , but it was also the seedtime of great 
virtues 

The press was emancipated from the censorship soon after the 
Revolution , and the Government immediately fell under the cen- 
sorship of the press Statesmen had a scrutiny to endure which 
was every day becoming more and more severe The extreme 
violence of opinions had abated The Whigs learned moderation in 
office , the Tories learned the principles of liberty in opposition The 
parties almost constantly approximated, often met, sometimes crossed 
each other There were occasional bursts of violence , but, from the 
time of the Revolution, those buists were constantly becoming less 
and less terrible The severity with which the Tories, at the close of 
the reign of Atme, treated some of those who had directed public 
affairs during the war of the Grand Alliance, and the retaliatory 
measures of the Whigs, after the accession of the House of Hanover, 
cannot be justified , but they were by no means in the style of the 
infurtated parties, whose alternate murders had disgraced our history 
towi ids the close of the reign of Charles II At the fall of 
Wa pole far greater moderation was displayed And from that 
time It has been the practice, a practice not strictly according to 
the theory of our Constitution, but still most salutary, to consider 
the loss of office, and the public disapprobation, as punishments 
sufficient for errors m the administration not imputable to personal 
corruption Nothing, we believe, has contributed more than this 
lenity to raise the character of public men Ambition is of itself a 
game sufficiently hazardous and sufficiently deep to inflame the 
passions without adding property, life, and liberty to the stake 
Where the play runs so desperately high as in the seventeeth century, 
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honour IS at end Statesmen, mstead of being as they should be, at 
once mild and steady, are at once ferocious and inconsistent The 
a\e IS for ever before their eyes A popular outcry sometimes un- 
nerves them, and sometimes makes them desperate , it drives them to 
unworthy compliances, or to measures of vengeance as cruel as those 
which they have reason to expect A Minister in our times need not 
fear either to be firm or to be merciful Our old policy in this respect 
Was as absurd as that of the king m the Eastern Tales, who pro- 
claimed that any physician who pleased might come to court and 
prescribe for his diseases, but that if the remedies failed the adven- 
turer should lose his head It is easy to conceive how many able 
men would refuse to undertake the cure on such conditions , how 
much the sense of extreme danger would confuse the perceptions, 
and cloud the intellect of the practitioner, at the very crises which 
most called for self-possession, and how strong his temptation would 
be, if he found that he had committed a blunder, to escape the conse- 
quences of It by poisoning his patient 

But in fact it would have been impossible, since the Revolution, to 
punish any Minister for the general course of his policy, with the 
slightest semblance of justice , for since that time no Minister has 
been able to pursue any gener^ course of policy without the approba- 
tion of the Parliament The most important effects of that great 
change were, as Mr HaUam has most truly said, and most ably 
shown, those which it indirectly produced Thenceforward it became 
the interest of the executive government to protect those very doc- 
trines which an executive government is m general inclined to perse- 
cute The sovereign, the ministers, the courtiers, at last even the 
universities and the clergy, were changed into advocates of the right 
of resistance In the theory of the Whigs, m the situation of the 
Tories, in the common interests of all public men, tlie Parliamentary 
constitution of the country found perfect security The power of the 
House of Commons, in particular, has been steadily on the increase. 
By the practice of granting supplies for short terms, and appropriating 
them to particular services, it has rendered its approbation as neces- 
sary m practice to all the measures of tlu executive government, as 
It IS in ^eory to a legislative act 

Mr Hallam appears to have begun with the reign of Henry VII , 
as the penod at which what iS called modem history, in contra- 
distmction to the history of the middle ages, is generally supposed to 
commence Pie has stopped at the accession of George III, 
“from unwillingness,” as he says, “to excite the prejudices of 
modern politics, especially those connected with personal character ” 
These two eras, we think, deserved the distinction on other grounds 
Our remote postenty, when lookmg back on our history m that 
comprehensive manner m which remote posterity alone can, ivithout 
much danger of error, look back on it, will probably observe thosre 
points with peculiar interest. They are, if we mistake not, the 
beginning and the end of an entire and separate chapter in oiu 
annals The period which hes between them is a perfect cycle, a great 
year of the public mmd 

In the reign of Henry VII , all the political differences which 



928 Influence of the Reformation Politics under George III 

had agitated England since the Nonnan conquest seemed to be 
set at rest The long and fierce struggle between the Crown and the 
Barons had terminated The grievances which had produced the 
rebellions of Wat Tyler and Jack Cade had disappeared Villanage 
was scarcely known The two Royal Houses, whose conflicting 
claims had long convulsed the kingdom, were at length united 
The claimants whose pretensions, just or unjust, had disturbed the 
new settlement, were overthrown In religion there was no open 
dissent, and probably very little secret heresy The old subjects of 
contention, in short, hid vanished, those which were to succeed 
had not yet appeared 

Soon, however, new pnnciples were announced, principles which 
were destined to keep England during two centuries and a half in a 
state of commotion The Reformation divided the people into two 
great parties The Protestants were victorious They igain sub- 
divided themselves Political factions were engrafted on theological 
doctrines The mutual animosities of the two parties gradually 
emerged into the light of public life First came conflicts in 
Parliament , then civil war , then revolutions upon revolutions, each 
attended bj its appurtenance of proscriptions, and persecutions, and 
tests , each followed by severe measures on the part of the con- 
querors , each exciting a deadly and festering hatred in tl c con- 
quered During the reign of George II, things were evidently 
tending to repose At the close of it, the nation had completed 
the great revolution which commenced in the early part of the 
sixteenth century, and was again at rest The fury of sects had 
died away The Catholics themselves practically enjoyed tolera- 
tion , and more than toleration they did not yet venture even to 
desire Jacobitism was a mere name Nobody was left to fight for 
that wretched cause, and very few to dnnk for it The Constitution, 
purchased so dearly, was on every side extolled and worshipped 
Even those distinctions of party which must almost always be found 
in a free state, could scarcely be traced The two great bodies 
which, from the time of the Revolution, had been gradually tending 
to approximation, were now united in emulous support of that 
splendid Administration which smote to the dust both the branches 
of the House of Bourbon The great battle for our ecclesiastical 
and civil polity had been fought and won The wounds had been 
healed. The victors and the vanquished were rejoicing together 
Every person acquainted with the pohtical writers of the last genera 
tion will recollect the terms in which they generally speak of tha/ 
time It was a glimpse of a golden age of union and glory, a short 
interval of rest, which had been preceded by centuries of agitation 
and which centuries of agitation were destined to follow 

How soon faction again began to ferment is well known In the 
Letters of Junius, m Burke’s Thoughts on the Cause of the Discon- 
tents, and in many other wntmgs of less merit, the violent dissensions 
which speedily convulsed the country are imputed to the system of 
fa-vountism which George III introduced, to the influence of Bute, 
or to the profligacy of those who called themselves the Km^» 
fnends. With all deference to the eminent writers tc whom we have 
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referred, we may venture to say that they lived too near the events sd 
which they treated to judge correctly The schism which was then 
appearing in the nation, and which has been from that time almost 
constantly widening, had little m common with those which had 
divided It during the reigns of the Tudors and the Stuarts The 
symptoms of popular feeling, indeed, \srill always be in a great 
measure the same , but the principle which excited that feehng was 
here new The support which was given to Wilkes, the clamour for 
reform during the American war, the disaffected conduct of large 
classes of people at the time of the French Revolution, no more 
resembled the opposition which had been offered to the government 
of Charles II , than that opposition resembled the contest between 
the Roses 

In the pohtical as m the natural body, a sensation is often referred 
to a part widely different from that m which it really resides A man 
whose leg is cut off fancies that he feels a pain m his toe And m the 
same maimer the people, m the earher part of the late reign, sincerely 
attributed their discontent to grievances which had been effectually 
lopped off They imagined that the prerogative was too strong for 
the Constitution, that the principles of the Revolution were abandoned, 
that the system of the Stuarts was restored. Every impartial man 
must now acknowledge that these charges were groundless The 
proceedmgs of the Government wth respect to the Middlesex election 
would have been contemplated with delight by the first generation of 
Whigs They would have thought it a splendid triumph of the cause 
of liberty that the King and the Lords should resign to the lower 
House a portion of the legislative power, and allow it to incapacitate 
without their consent This, mdeed, Mr Burke clearly perceived. 
“When the House of Commons,” says he, “m an endeavour to 
obtain new advantages at the expense of the other orders of the state, 
for the benefit of the Commons at large, have pursued strong mea- 
sures, if It were not just, it was at least natural, that the constituents 
should connive at all their proceedings , because we ourselves ivere 
ultimately to profit But when this submission is urged to us m 
a contest betwctn the representatives and ourselves^ and where notlnng 
can be put into them scale which is not taken from ours, they fancy us 
to be children when they tell us that they are our representatives, our 
own flesh and blood, and that all the stnpes they give us are for our 
good ” These sentences contain, m fact, the whole explanation of the 
mystery The conflict of the seventeenth century was maintained by 
the Parliament against the Crown. The conflict which commenced 
in the middle of the eighteenth centur)', which still remains unde- 
cided, and in which our children and our grandchildren will probably 
be called to act or to suffer, is between a large portion of the people 
on the one side, and tlie Crown and the Parliament united on the 
other 

The privileges of the House of Commons, those privileges which, in 
1642, all London rose in armb to defend, which the people considered 
as synonymous with tlieir own hberties, and in companson of which 
they took no account of the most precious and sacred pnnciples of 
English junsprudence, have now become nearly as odious as the 
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rigours of martial law That power of committing which the people 
anciently loved to see the House of Commons exercise, is now, at 
least when employed against libellers, the most unpopular power in 
the Constitution If the Commons were to suffer tlie Lords to amend 
money-bills, we do not believe that the people would care one straw 
about the matter If they were to sufler the Lords even to originate 
money-bills, we doubt whether such a surrender of their constitutional 
nghts would excite half so much dissatisfaction as the exclusion of 
strangers from a single important discussion The gallery m which 
the reporters sit has become a fourth estate of the realm The publi- 
cation of the debates, a practice which seemed to the most liberal 
statesmen of tlie old school full of danger to the great safeguards of 
public lioerty, is now regarded by many persons as a safeguard tanta- 
mount, and more than tantamount, to all the rest together 
Burke, in a speech on parliamentary reform, whirh is the more re- 
markable because it was delivered long before the French Revolution, 
has desenbed, m striking language, the change in public feeling of 
which we speak. “ It suggests melancholy reflections,” says he, “ m 
consequence of the strange course we have long held, that we are now 
no longer quarrelhng about the character, or about the conduct of 
men, or the tenor of measures , but we are grown out of humour with 
the English Constitution itself , this is become the object of the ani- 
mosity of Englishmen This Constitution in former days used to be 
the envy of the world , it was the pattern for politicians , the theme 
of the eloquent , the meditation of the philosopher m every part of the 
world As to Enghshmen, it ivas their pride, their consolation By 
It they lived, and for it they were ready to die Its defects, if it had 
any, were partly covered by partiahty, and partly borne by prudence 
Now all its excellences are forgot, its faults are forcibly dragged into 
day, exaggerated by every artifice of misrepresentation It is despised 
and rejected of men , and every device and invention of ingenuity or 
idleness is set up in opposition, or m preference to it ” We neither 
adopt nor condemn the language of reprobation which the great orator 
here employs We call hijn only as a wtness to the fact That the 
revolution of public feeling which he desenbed was then in progress is 
indisputable , and it is equally mdisputable, we think, that it is in 
progress still 

To mvestigate and classify the causes of so great a change would 
require far more thought, and far more space, than we at present have 
to bestow But some of them are obvious During the contest which 
the Parliament carried on against the Stuarts, it had only to check 
and complain It has since had to govern As an attaclung body, it 
could select its points of attack, and it naturally chose those on which 
It was likely to receive public support As a ruling body, it has neither 
the same liberty of choice, nor the same interest to gratify the people 
With the power of an executive government, it has dra^vn to itself 
some of the vices, and all the unpopularity of an executive government. 
On the House of Commons above all, possessed as it is of the public 
purse, and consequently of the public sword, the nation throws 5l the 
blame of an ill-conducted war, of a blundenng negotiation, of a dis- 
graceful treaty, of an embarrassing commercial crisis The delays of 
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the Court of Chancery, the misconduct of a judge at Van Diemen^s 
Land, anything, m short, which m any part of the administration any 
person feels as a gnevance, is attributed to the tyranny, or at least ta 
the negligence, of that all-powerful body Private individuals pester 
It with their wrongs and claims A merchant appeals to it from the 
Courts of Rio Janeiro or St Petersburg A painter who can Snd 
nobody to buy the acre of spoiled canvas, which he calls a historical 
picture, pours into its sympathising ear the whole story of his debts 
and his jealousies Anciently the Parliament resembled a member of 
opposition, from whom no places are expected, who is not required to 
confer favours and propose measures, but merely to watch and censure, 
and who may, therefore, unless he is grossly injudicious, be popular 
ivith thcgreatliody of the community The Parliament now resembles 
the same person put into office, surrounded by petitioners whom 
twenty times his patronage would not satisfy, stunned with complaint^ 
buried m memorials, compelled by the duties of his station to bring 
forward measures similar to those which he was fonnerly accustomecl 
to observe and to check, and perpetually encountered by objections 
similar to those which it was formerly his business to raise 
Perhaps it may be laid down as a general rule that a legislative 
assembly, not constituted on democratical pnnciples, cannot be popular 
long after it ceases to be weak Its zeal for what the people, rightly 
or wrongly, conceive to be their mterests, its sympathy with theu* 
mutable and violent passions, are merely the effects of the particular 
circumstances in which it is placed. As long as it depends for exist- 
ence on the public favour, it will employ all the means in its power to 
conciliate that favour Whde this is the case, defects in its constitu- 
tion are of little consequence But, as the close union of such a body 
with the nation is the effect of an identity of interest, not essential but 
accidental, it is in some measure dissolved from the time at which the 
danger which produced it ceases to exist 

Hence, before the Revolution, the question of Parhamentary reform 
was of very httle importance The friends of hberty had no very 
ardent wish for reform. The strongest Tones saw no objections to it 
It IS remarkable that Clarendon loudly applauds the changes which 
Cromwell introduced, changes far x.tronger than the Whigs of the pre- 
sent day would m general appreve There is no reason to think, 
however, that the reform effected by Cromwell made any great differ- 
ence m the conduct of the Parliament Indeed, if the House of Com- 
mons had, dunng the reign of Charles II , been elected by universal 
suffrage, or if all the seats had been put up to sale, as in the French 
Parhaments, it would, we suspect, have acted very much as it did We 
know how strongly the Parliament of Pans exerted itself in favour of 
the p ; pie on many important occasions , and the reason is evident 
Tho gJi It did not emanate from the people, its whole consequence 
dep/jided on the support of the people. 

X rom the time of the Revolution the House of Commons has been 
gradually becoming what it now' is, a great council of state, contaming 
many members chosen freely by the people, and many others anxioui 
to acquire the favour of the people , but, on the whole, aristocratical 
in its temper and mterest. It is very far from being an ilhberal and 
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stupid oligarchy , but it is equally far from being an express image ol 
the general feeling It is influenced by the opinion of the people, and 
influenced powerfully, but slowly and circuitously Instead of out' 
runnmg the public mind, as before the Revolution it frequently did, it 
now follows with slow steps and at a wide distance. It is therefore 
necessarily unpopular , and the more so because the good which it 
produces is much less evident to common perception than the evil 
which it inflicts It bears the blame of all the mischief which is done, 
or supposed to be done, by its authoiity or by its connivance It does 
not get the credit, on the othei hand, of having prevented those innu- 
merable abuses which do not exist solely because the House of Com- 
mons exists 

A large part of the nation is certainly desirous of a reform m the 
representative system How large that part may be, and how strong 
its desires on the subject may be, it is difficult to say It is only at 
intervals that the clamour on the subject is loud and vehement But 
It seems to us that, during the remissions, the feeling gatliers strength, 
and that every' successive burst is more violent than that which pre- 
ceded It The public attention may be for a time diverted to the 
Catholic claims or the Mercantile code , but it is probable that at no 
very distant period, perhaps m the lifetime of the present generation, 
all other questions will merge in that which is, in a certain degree, 
connected with them all 

Already we seem to ourselves to perceive the signs of unquiet tunes, 
the vague presentiment of something great and strange which pervades 
the conmiumty, the restless and turbid hopes of tliose who have every- 
thing to gam, the dimly hinted forebodings of those who have every- 
thing to lose Many indications might be mentioned, m themselves 
indeed as insignificant as straws , but even the direction of a straw, to 
borrow the illustration of Bacon, will show from what quarter the 
humcane is setting m 

A great statesman might, by judicious and timely reformations, by 
reconciling the two great branches of the natural aristocracy, the 
capitalists and tlie landowners, and by so widening the base of the 
government as to interest in its defence the whole of the middle class, 
that brave, honest, and sound-hearted class, which is as anxious for 
the maintenance of order and the security of property, as it is hostile 
to corruption and oppression, succeed m averting a struggle to which 
no rational fnend of liberty or of law can look forward without great 
apprehensions There are those who mil be contented with nothing 
but demolition ; and there are those who shrink from all repair 
There are innovators who long for a President and a National Con- 
vention , and there are bigots who, while cities larger and richer than 
the capitals of many great kingdoms, are calling out for representatives 
to watch over their mterests, select some hackneyed jobber in 
boroughs, some peer of the narrowest and smallest mind, as the fittest 
depositary of a forfeited franchise. Between these extremes their hes 
a more excellent way Time is bnngmg round another cnsis ana- 
logous to that which occurred in the seventeenth century We stand 
m a situation similar to that m which our ancestors stood under the 
reign of James I It will soon again be necessary to reform that wc 
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may preserve, to save the fundamental pnnciples of the Constitution 
by alterations in the subordinate parts It will then be possible, as it 
was possible two hundred years ago, to protect vested rights, to secure 
every useful mstitution, every institution endeared by antiquity and 
noble associations, and, at the same time, to introduce into the system 
improvements harmonizing with the origmal plan It remains to be 
seen whether two hundred years have made us wiser 
We know of no great revolution which might not have been pre- 
vented by compromise early and graciously made Firmness is a 
great virtue m pubhc affairs, but it has its proper sphere Con- 
spiracies and insurrections in which small mmonties arc engaged, the 
outbreakings of popular violence unconnected with any extensive pro- 
ject or any durable principle, are best repressed by vigour and decision 
To shrink from them is to make them formidable But no wise ruler 
will confound the pervading taint with the slight local irritation No 
wise ruler will treat the deeply-seated discontents of a great party, as 
he treats the fury of a mob which destroys mills and power-looms. 
The neglect of this distinction has been fatal even to governments 
strong in the power of the sword The present time is indeed a time 
of peace and order But it is at such a time that fools are most 
thoughtless and wise men most thoughtful That the discontents 
which have agitated the country during the late and the present reign, 
and which, though not always noisy, are nevei wholly dormant, will 
again break forth with aggravated symptoms, is almost as certain as 
that the tides and seasons will follow their appointed course But in 
all movements of the human mind which tend to great revolutions, 
there is a crisis at which moderate concession may amend, conciliate, 
and preserve Happy will it be for England if, at that crisis, her 
mterests be confided to men for whom history has not recorded the 
long series of human crimes srd follies m lain 
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Abbey Lands, approonauon of them con 
sidered, 66, 69 note — lawfulness of seizing, 
66 — distribution of, 67 — retained by the par- 
liament under Mary, 69 —increase the power 
of the nobility, S.C., 69 — charity of the early 
possessors of, 70 — confirmed by the pope to 
their new possessors, 87 
Aobot (George, archbishop of Canterbury), se 
questered, 295 and note —his Calvinistic zeal, 
333 — Popish tracts in his library 34 vote 
Abbots, surrenders of, to Henrj VIII probably 
“■unlawful, 65 —seats of, in parliament, and 
their majority over the temporal peers, 65 
and note 

Abolition of military tenuies, 507 
Act of Indemnity, 502 — exclusion of the regi 
cides from the, tbtti — Commons s ote to ex- 
clude seven, yet add several more, 303 and 
notes 

Act of Unifornuty, 524 — clauses against the 
Presbytenans, 525 — no person te hold any 
preferment in Lngland without ept-Copal or 
dmation, ibid and note — every mmister com- 
pelled to give his assent to the book of Com 
mon Prayer on pain of being depnved of his 
benefice, itid and note — schoolmasters 
obliged to subscribe to, tbtd 
Act for suppressing conienticles, 331, 336 — op 
osed by Bishop Wilkins, ibid —supported by 
heldon and others, tbtd 
Act of Supremacy, particulars of the, 359 
Act of Security, persons eligible to parliament 
by the, 733 and note, 736 — in Scotland, 827 
Act of 1700 against the growth of popery, 726 
and note — seventy of its penalties, 727 — not 
earned into effect, ibid 
Act of Settlement, 727 — limilations of the pre 
rogative contained m it, 729 — remarkable 
cause of the fourth remedial article, 730 
— Its precaution against the influence of 
foreigners, 733 vote — importance of its sixth 
article ibid 

Act of Toleration a scanty measure of religious 
liberty, 723 

Act for preventing thegrowtli of schism, 527 
Act against wrongous imprisonment 111 Scot 
land, 823 

Act for settlement of Ireland, 864 — ns insulfi- 
ciencj , 863 

Act of explanation, ibid 

Acts, liarsh, agamst the native Insh m setlls- 
ment of colomes, 853 

Acts replacing thecrownmitsprerogativcs, 316 
See Bills and Statutes 

Adamson, archbishop of St. Andrews obliged 
to retract before the general assembly of the 
church of Scotland, 813 

Addresses numerous servile, from all parties to 
James II , 658 and note 
AdministraUon of Ireland, in whom vested, 839. 
Adultery, canon laws concerning, 84 note 3 
Agitators established in every regiment, 43S 


Aix la Chapelle, peace of, 549 
Alienation, ancicni Lnglisii laws on, 24 
Allegiance, extent and power of, 223 lote 2 
Allegiance, oath of, administered to papists 
under James I , 288 

Allen, , his treacherous purposes against 

Elizabeth rri ani note 
Almanza, battle of, 762 
Altars removed 111 churches, 74 
Alva (duke of), his designed invasion of Eng 
land, 106 and note, no 
Ambassadors, exempt from the cnminal pro 
cess, 124 —extent of their privilege examined, 
tbtd note 

Andrews (Dr Launcelot, bishop of Winchester), 
Ins sentiments on transubstantiation, 338 
note 2 — smgular phrase in his epitaph, 339 
note t 

Anecdote of King Cliarles I 's letters to his 
queen, 424 note 

Anecdotes, two, relating to King Charles I 
and Cromwell, 439 note 
Anglesea (lord mivy seal), statement of, m the 
case of Lord JDanby, 373 note 
Anglican church, ejected members of, their 
claims, sii 

Amou (duke oO, his proposed marriage with 
Queen Elizabeth, 100 note 2, 103, in, 171 
note 

Anne (pnneess of Denmark), her repentant 
letter to James 11 , 690 note 3 — a narrot, 
minded, foolish woman ibid — her dark in 
tngues with the court of St Germain’s, ibid 
Anne (queen of Great Britain), her incapacity 
for government, 743 — her confidence in 
Godolphm and Marlborough, ibid — revolu 
tions 111 her mmistry, 746 —alarmed at th> 
expedition of the Pretender, 733 —her sectec 
intentions with respect to the Pretender never 
divulged, 756 and note — her death, 739 
Appeals in civil suits in Scotland lay from 
the baron’s court to that of the shenIT 01 
lord of regality, and ultimately to the parlia. 
ment, 8x0 

Argvle (earl of) refuses to subsenbe the test, 
821 —convicted of treason upon the statute of 
leasing making, and escapes, ibid — is e\e 
cuted after his rebellion upon his old sen 
ten-e, 822 

Anstocracy, English, in Ireland, analogy of, 
to that of France, 836 

Anstocracy of Scofland, influence of the, in the 
reign of James IV , 807 — system of repress 
ing the, to8 

Arlington (Henry Bcnnet, earl of), one of the 
Cabal, 347 — obliged to change lus policy, 361 
A^mmian controversy, view of the, 284 — 286 
and notes 

Arms.provaded by freeholders, fLc , for defence 
of the nation 386 note 

[ Armstrong (sir Thomas) given up by the btates, 
and executed without tnal, 603 
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Army, conspiracy for bringing in, to overawe 
tlic parharnent, 371 and tiote 
Army of Scotland enters England, +09 
Army, parliamentary, new modelled, 418 —ad- 
vances towards London, 435. 

Army, proposals of the, to King Charles I at 
Hampton Court, 437 —rejected by him, 439 
-innovating spirit in, 444 — publishes 1 de- 
claration for the settlement of the nation, 4^ 
prmapal officers of, delennme to bring the 
l^g to justice, 447 and ita/e 
Array disbanded, 508 — ongm of the present, 
tbul 

A my, great, suddenly raised by Charles II , 
565 and nvU 3 

Array, intenuou of James II to place me, 
under the commanclof Catholic officers, 645 
Army standing Charles the Seconds necessity 
for, 551 — Its illegality in tune of peace, 078, 
679 and note —See Standing Army — Appre- 
hensions from It, 778 
Army reduced by the commons, 701 
Army recruited by violent means, 749 and 
note 

Array, commissions of, 386 
Arrest, exempuon from, claimed by the house 
of commons, igs — Parliamentary pnvdege 
of exemption from, a 18 

Araclcs, lords of the, their ongm and power, 
807 — regularly named m the records of every 
parharnent from the reign of James IV , titJ 
—what they propounded, when ratified bj the 
three estates, did not requme the king’s con- 
sent to give it validity, —abolished, 825 
Articles ol the church of England, real presence 
denied in the, 77 — subsequently altered, 
and note — original drawing up of the, 8a 
and note 2 — brought before parliament, 145 
— statute for subscnbmg, rbta — mimsters de- 
pnved for refusing, 146 note i 
Articles thirty nine, demol of any of the, made 
excommunication, 219 note r 
Articles of the church on predespnation, 284 
Arttculi Cleri, account of the, 232 
Artillery company established, 386 
irundcl (Thomas Howard, earl of), his com- 
nutlal to the Tower, a6g 
Arundel (Henry Howard, carl of), his case in 
parliament, 633 t ote 

Ashby, a burgess of Ajiesbury, sues the re- 
turning officer for refusmg his vote, 7S7 
Ashley (Anthony, lord, afterwards earl of 
Shaftesbury), one of the Cabal, 547 
Ashley (serjeant), his speech in favour of pte 
rogauve, 277 note 

Ashton (John), remarks on his conviction for 
high treason on presumptive evidence, 715 
Associauon abjunug the title of James II , and 
pled^g the subscribers to revenge the death 
of William III generally signed, 6gs and 
note 

Atkinson, , his speech in the house of 

commons agamst the statute for the queen s 
power, 95 note x 

Attainders against Russell, Sidncj, Cornish, 
and Armstrong, reversed, 715. 

Auerbuiy (Dr ), an account of his book en- 
titled Jitsfsis and Privileges 0/ an Engltsn 
Coniocation, 768 —promoted to the sec of 
Rochester, 7^ — duoCTection to the house (if 
Hanover, 772 — depnved of hii see, and 
uamshed for life, 773 


I 

I 


I 

I 


I 

I 


Augsburg Confession, consubstantiation ac- 
knowledged in the, 76 
Augsburg, leat,ue of, 607 
Aylmer (John, bishop of London), lus perse- 
cution of papists, JX2 note — his covetou. ness 
and prosccuuon of the puritans, .51 and 
note 3 — Eluabeth’s tyranny to, 167 note a 
— his answer to Knox against female mon 
nrchy 203 — passage from his book on the 
bmited power of the English crown, 203, 
204 


Bacon (sir Francis, lord Verulam), his praise of 
the laws ol Hcniy VII! , 24 — his error con- 
cerning tJie act of benevolence, 26 note — 
his account of causes, belonging to the court 
of star chamber, « — lus apology for'the 
execution of catholics, 126 note 3 — his cha- 
racter of lord Burleigh, i|2.— excellence and 
moderation of his rliibrr/ijfiiieHi'air tlie Con- 
troversus of the Church of England, iC8 
and note i —disliked igrccmg vviUi the house 
of lords on a subsidy, 201 — his desire for ec- 
clesiastical tefomi, 215 t ote —his scliemc for 
a union of England and Scotland, 223 note r 
— Ins advice to James I on summoning a 
parliament, 242 — acquainted with the parti- 
culars of Overbury’s murder, 252 and note i 
—impeached for bribery , 256 — extcnuauoa 
of, ibid note i — his notice of the puntaas, 
281 note —recommends mildness towards the 


papists, aSo note 3 

Bacon (sir Nicholas), great seal given to, 90 
note — abilities of, tbui —suspected of favour- 
ing the house of Suffolk, loa — his reply to 
the speaker of the house of commons 1S5 
Baillie (Robert), his account of the reception 
and impeachment of the earl of Strafford m 
England, 365 note e, 

Bilmcnno (lord), tried for treason on thcScotcn 
statute of leasing making, 818 
Bancroft (Richard), archbishop of Canterbury , 
endeavours to incrtasc the ecclesiastical 
jurisdiction, 232, 233. and note — Puritan 
clergymen depnved by, 280 and note — de- 
fence of epi-copacy, 281 note, 

Bangonan controversy, 769 — cliaracler ol, 
ibid note 

Sank of England, its origin and depreciation of 
us notes, 6^ 

Banks (sir John), attorney general, his defenc* 
of the king’s absolute power, jio 
Baptism by raidwivcs abolished, 138 note 1 
Barebone s parliament, 460 —apply themselves 
with vigour to reform abuses, ^bo — vote for 
the abolition of the court of chancery, ibid 
— alarm the clergy, ibid — surrender their 
power to Cromwell, 461 
Barillon (the French ambassador), favours the 
opposition, 567 rote 3 — sums given to mem- 
bers of parliament mentioned by, 568 —re 
marks on that corruption, ibul — suspiaons 
against, 595. — extract from, concemmg an 
address from the commons to the kmg, 643 
rate 3 — his comersauon wuh James II , 64s 
note 

Barnes (Dr Thomas), appointed to defend the 
marriage of Henry VIII with C^ithcnue 0/ 
Arragon 57 notes — sentenced unheard, and 
burned for heresy, Cj 

Baroneu created by James I to raise money, 
242. and note 
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Barons if parliament, the title of, objected to, 

257 

Barons, English, their acquisiuons m Ireland, 
S 3 f 

Darner treaty of lord Townshend, 750 

Beal ( ), his book against the ecclesiastical 

sjstem of England, 116 no/e i 
Beauchamp (William Seymour, lord), honours 
of his family restored to, 211 * 

Bedford (Francie Russell, second earl of), im 
pnsoned under queen Mary on account of 
his religion, 86 — his death, 277 and note 
Bedford (William Russell, fifth earl of), joms 
king Charles I at Oxford, 403 — is ill re 
ceived, 404. — returns to the parliament tbtd 
Beggars caused by the alms of monasteries, 70 
— statute against giving to, ibtd note i 
Bell (Mr ), his attack on licenses, 186 — elected 
speaker, tbtd and note 

Bellarnune (cardinal Robert) , opposes the test 
oath of James I , 289 

Bellay (Joachim du, bishop of Bayonne), re 
ports that a revolt was expected in England 
on the divorce of Henry VIII , 61 
Benefices, first fruits of, taken from the pope, 
61 

Benevolence, exaction so called in 1545, 33 — 
consequences of refusing to contribute to it, 
tbtd — taken by queen Elizabeth, 180 note 2 
Benevolences, oppression of, under Edward IV , 
26 — abolished under Richard III , and re 
vived by Henry VII , tbtd — granted by 
private persons, tbtd note — required under 
James I , 243 

Bennet (Dr ) his proposal on the divorce of 
Henry VIII , 60 ttote 

Bennet ( ), an informer igainst papists, 120 

note 

Bension ( ), hts impnsonment by bishop 

Aylmer, 152 

Berkeley (sir John), justice of the king’s bench, 
defends ship money, 307 and note 2 — and 
the king’s absolute power, 31 1 — parliament- 
ary impeachment of, 390 note 2 
Berkeley (Charles, first earl of), his admimstra 
tion in Ireland in 1670 866 
Berry (duke of), effect of his death in 1712 on 
the French succession, 752 
Berwick, right of election extended to, by 
Henry VUI ,635 

Benvick, treaty of, 353, 354 and ttote 
Best (Paul), ordinance against, for wnfing 
against the Trinity, 432 note 3 
Bible, 1535, church translation of the, pro 
scribed, 72 — liberty of reading, procured by 
Cromwell, and recalled by Henry VIII , 
tbtd , and note 

Bill of Exclusion, drawn in favour of the duke 
of York’s daughters, 486 —of rights, 678 — of 
indemnity, 68a — for regulating tnals upon 
charges of high treason, 716 — of 7th of queen 
Anne affording peculiar privileges to the ac- 
cused, 717 — to prevent occasional conformity, 
passes the commons, and is rejected by the 
lords, 771 — passed by next parliament, ibid 
— repealed by the whigv tbtd and note 
Birch (Dr Thomas), confirms the genumeness 
of Glamorgan’s commissions, 427 
Birth of the Pretender, suspicions attendingthc, 
664 

Bishops of England, authority of the pope in 
tlicir election taken away, 60 — their adhc 


sence to Rome the cause of their abolition by 
the Lutherans 84 — less offensive in England 
than Germany, tbtd — defend church property 
in England, 84 — some inclined to the pun 
tans, 138 —conference of, with the house of 
commons, 156 —commons opposed to the 
157 — puntans object to their title, 166 note 
— character of, under Elizabeth, 167 note — 
tyranny of the queen towards them, tbtd and 
note — conference of, with the puritans at 
Hampton Court, 215 — proceedings of the, 
against the puntans, 280 — junsdiction of the, 
328 and note —moderate government of, 
proposed, 374 and notes — proceedings on 
abolishing, 375 — excluded from parliament, 

375 and notes — reflections on that measure, 

376 — impeachment of the tivelve, 392 note 
— restored to their seats in the house of lords, 
517 — their nght of voting denied by the com 
mons, in the case of lord Danby, 574 — dis 
cussion on the same tbtd —restored to Scot- 
land after six years’ abolition, 812 — and to 
part of their revenues, tbtd — their protests 
tions against any connivance at popery, 855 
note 

Bishops, popish, -endeavour to discredit the 
English scriptures, 72 note — refuse to ofii 
ciate at Elizabeth's coronation, go and note 
— deprived under Elizabeth, 91 — them sub- 
sequent treatment, 95 

Bishoprics, despoiled m the reformation under 
Henry VIII ,80 

Black, one of the ministers of St Andrew’s, 
summoned before the privy council of Scot 
land, 814 

Blackstone (sir William), his misunderstanding 
of the statute of allegiance, nth Henry VII , 
23 note I —inadvertent assertion of, 596 

Blair (su- Adam), impeached for high treason, 
396 

Bland ( ), fined by authority of parliament, 

199 

Blount (John), sentenced by the lords to im 
pnsoninent and hard labour in Bridewell for 
life, 790 

Bolejn (Anne), her weakness of character, 37 
note 2 — undoubted innocence of, her indis 
cretion infamous proceedings upon her trial 
her levities in discourse brought as charges 
against her, confesses a precontract with 
lord Percy , her marriage with the king an 
nulled, 38 — act settling the crown on the 
kings children by, or any subsequent wife, 
39 — time of her marriage with Henry VIII 
considered, 58 note — interested in the re 
formed faith, 62 

Bohngbroke (Henry St John) lord, remark- 
able passage in his Letters on History, 553 
note 3 — engaged in correspondence with the 
Pretender, 755 and twte — impeached of high 
treason, 761 —his letters in the Examiner 
answered by lord Cowper, 802 note — cha 
racter of his writings, 803 

Bolton (lord chancellor), his treatise on the in 
dependence of Ireland, 871 

Bonaght, usage of, explained 840 

Bonaght and coshering, barbarous practice of, 
tbtd 

Bonner (Edmund, bishop of London', his per 
secution, 81 — treatment of, by Edward Vl 's 
council, 82 note — royal letter to, for the 
prosecution of heretics, 87 note 3 — ira 
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prisoned in theMarshalsea,95 — denies bishop 
Horn to be lawfully consecrated, tbtd 
Bophs of the reformed rel^ion imported from 
Germany and Flanders, 71 -statute aqainst, 
ibid note — boolj against the q^ueeii pro 
hibited by statute, 109 

BooVs, restrictions on pnnling, selling, pos- 
sessing, and importing, 175 and tides 
Booth (sir George), rises in Che-hire in favour 
of (Charles II , 483 

Boroughs and burgesses, elections and wages 
of, under Elizabeth, 193 and note 
Boroughs, twenty tuo created in the reign of 
Eduard VI , 47 — fourteen added to the 
number under Mary, ibid and 635 — state of 
those that return members to parliament, 
634 — fourteen created by Edward VI , 635 
— many more by Elizauem, tbtd 
Boroughs royal of Scotland, common usage of 
the, to choose the deputies of other towns as 
their proxies, 807 

Bossuet (Jacques), his invective against Cran 
mer, 82 

Boucher (Joan), execution and speech of, 81 
and note 

Boulter, pnmate of Ireland, his great share in 
the goxemment of Ireland in the reign of 
George II , 870 — his character, tbtd 
Bound (Dr ), founder of the Sabbatarians, 282 
note I 

Boyne, splendid victory of the, gained by Wil 
ham III , Sfly 

Brady (Dr rhonias), remarks on his writings, 
601 — on his treatise on boroughs, 637 
Brehon, customs of, murder not held felony by 
the, 837 and note 

Brewers complam of an imposition on malt, 
239 note —proclamation concerning, 313 
Bnbcry, first precedent for a penalty on, 193 
impeachments for, 255 — prevalent in the 
court of Charles II , 535 —its prevalence at 
elections, 805 

Bndgeman (sir O ), succeeds Clarendon, 548 
Bnhuega, seien thousand English under Stan 
hope surrender at, 44a 

Bristol (John lord Digby, earl of), refusal of 
summons to, S.c , 270 note 2 
Bristol (George Digby, carl of), converted to 
popery, 528 — attaclU Clarendon, 541 note 
Brodie (iMr ), his exposure of the misrepresenta- 
tions of Hume, 206 note 
Brown (sir Ihonias), his abilities, 346 
Browmstsand Barrouists, most fanatic of the 
puritans, 159 — emigrate to Holland, ibid — 
execution of, ibid and note 2 
Bruce (Edward), hisiniasion of Ireland, 841 
Bucer (Martin), Ins permission of a concubine 
to thclandgraieof Hesse, 62 note —objected 
to the English vestments of priests, 85 — his 
doctrines concerning the Lord s Supper, 77 
— pohuc ambiguit> of, ibid note —assists m 
drawing up the forts two articles, 8a note a 
Buckingham (Edward Stafford, duke of), his 
trial and execution under Henry VllI , 35 
and note — his impeachment, 268, 269 
Buckingham (George Vilhers duke of), his 
tonncciion with lord Bacon's impeaclinient, 
256 and nott — sets aside the protracted 
match with Sjiain, 2O4 —deceit ol) 267 and 
rote 2 —his enmitj to Spam, 290 and notes 
his scheme of scuiog on Anicncan gold 
mines, ei/i uoit 


Buckingham (son of the preceding), one of th 
cabal ministry, 548 — dnven from the kin^s 
councils, 562.— administration of during the 
reign of Charles II , 617 
Buckingham (John Shcflield, duke of), engaged 
in the interest of the Pretender, 75s and note 
Bull of Pius V deposing Elizabeth, 108 —pro- 
hibited in England by statute, 109 
Bullinger (Henry), objected to the English 
Vestments of priests, 85 

Buonaparte (Napoleon), character of, compared 
with that of Oilier Cromwell, 474, 47s and 
note 

Burchcll (Peter), in danger of martial law under 
Elizabeth, 177 and note 
Burgage tenure, 637 —opinion of the author 
concerning ancient, 640 
Burgesses, wages of boroughs to, 193. note — 
debate on non resident, in the House o( 
Commons, 194 

Burgundy (duke of), effect of his death on the 
French succession, 731 

Burnet (Dr (Gilbert, bishop of Salisbutw ), de- 
nies the answer of Henry Vllf to Luther, 
56 note 2 — and the king's bribery of the 
universities on Ins divorce, 57 notea — his 
doubts on the time of Anne Boleyn’s mac- 
nage, 58 note —his valuation of the sup- 
pressed monasteries, 67 — his observations on 
the persecutions of Alary, 88 note — anecdote 
related by, 541 note — his remarkable conver 
sation with Benlinck, 673 —remark of 
on the statute for regulating trials in cases of 
high treason, 711 

Button (Henry), atid Edward Bastivick, pro- 
secuted by the Star Chamber, 321 
Bushc)l, ajuryman, committed for non pavment 
of his fine imposed on him in the case of Penn 
and Mead, 615 

Butler (Mr Charles), his candid character of 
Cranmer, 83. note — his discussion of the oath 
of supremacy, gi note 

Cabal ministry, account of the, 548 
Cabinet council, question of its responsibility, 
731 and note — members of the, answerable 
forthc measures adopted by their consent, 733 
Calais, ncht of election evtended to, 635 
Calaiiiy (Edmund), irregularly set at liberty by 
the king s order, 531 

Calvin (John), adopts Bucer s doctnne on the 
Lord's Supper, 77 —malignity of, 81 — ob- 
jected to the English v cstments of pncsis, 85 
Calvinism m England, 283, 280 and note 
Calvinists, severe act against the, 533 
Cambridge University, attached to Protestant 
ism, 140 

Camden (AVilham, Clarciiceux kmg of arms), 
remarks of, concerning Elizabeth’s appoint- 
ment of a successor, loi / ote 
Cimeroman rebellion, 821 —the Cameronians 
publish a declaration rcuouncmg their alle- 
giance to Charles II , 822 
Campian (Edmund), executed for popery, 114. 

— his torture justified by lord Burleigh, 117 
Canon laws, commissioners appointed for 
framing a new senes, 84 notes — cbaraclct 
of the canons, which were never enacted, 
tbtd -amendments of attempted, 144 
Canons, ecclesiastical, new code of under 
James I , arg and t otes —defending the 
king’s absolute pon er, 23 1 and 1 ote 
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Larlcton (sir Dudley), his unconstitutional 
speech on parliaments, 268 note 
Carte (ihonias), Ins censure of the character, 
&c , of (^leen Mary, 87 uo/e 2 — his ance 
dotes of Godolphm and Harlej, 733 note — 
his life of the Duhe of Ormond, 86a —the 
fullest writer on the Irish rebellion, tbtJ 
Carte and Leland, their account of the causes 
of the rebellion m Ireland m 1641, 863 note 
Caitwricht (Ihomas), founder of the Puritans, 
i4r -dlls character, tlnd — liis admonition, 
tliid — his opposition to avil authority m the 
cliurch, tbul —his probable intent of its over- 
tlirow, 142 note a —design of his labours, 
t (3 — objected to the seizure of church pro- 
perty, wnl — siiuiuioiied before the ec- 
clesiastical comiiiLSSioii, 155 — disapproied of 
the purital libels, tbul - assertions of, con- 
ccrmiig Scripture, i6i note 
Catherine of Arragon, queen of lleniy VIII , 
ins marriage with her, and cause of dislil e, 
57 and note — divorce from 58 — doubvS on 
her appearance before the legates, 57 note 
-feelings of the nation in her favour, 6t 
Catholic reiigion, presumption of the establish- 
ment of, 356 — remarks on J ames tlie Second’s 
intention to re establish. 645 
Catholics, laws of Elizabeth respecting the, 
chap 111 88-130 — a proud and obnosioua 
faction in the reign of Charles I , 4ir — 
natural enemies to peace, tbui —hated by 
both parties, 415 —Charles I gave niticn 
offence by accepting their proncred services, 
tbui - promises of Charles II to, 526 — 
Loyalty of, 528 — Charles II 's bias in favour 
of, rW— laws against, enforced m Ireland, 
835 — claim the re-establishment of their 
rciimon, 863 —aim at revoking the act of 
settlement, 861 — their hopes under Charles 
II and James II , tbtd — their possessions at 
the end of the seventeenth century, 867 — • 
seventy of the laws against them during the 
reigns of Wiliam III and Anne, tb/d — 
severe penalties imposed upon them, ibid 
Cavaliers, ruined, inadequate rehef voted to, 
516 

Cavendish (Richard), proceedings concerning 
Ills office for writs, 202 note 2 
Ccal, William (lord Burleigh), his great talents, 
90 — paper of, on religious relurni tbui note 
— Ins memoranda concerning me debates on 
the succession under Elizabeth, 100 note 3 
— his conduct concerning Elizabeth's iiiar- 
nage,M — arguments of, relating to the arch- 
duke Charles and the carl of Leicester, tbtd 
note — procures an astrological judgment on 
her marriage with the duke of Aiiiou, 100. 
note — favours her marriage with the irch- 
dukc Charles tbtd note 3 — suspected of 
favouring the house of Suffolk, loa, and note 
3 — memorandum of, concerning the queen 
of Scots, los — fears of, concerning the 
nation, 107 — his proceedings agamst Mary 
Stuart restrained by Ehzab^th, log — pam 
plilets of, in defence of Elizabetli, 117, ii8 
and note —answered by cardinal Allen, and 
supported by Stubbe, 117 tiote — his memorial 
on the oath of supremacy, 118 —his advice 
for repressing of papists, 119 — fidelity of his 
spies on Mary queen of Scots, 121 — continues 
his severity to the papists, 129 — his stiactiicss 
2ver Cambridge University, 140 >u>te 2 — 


averse to the seventy of ^VhItgIft, 151 — hu 
apology for the puntans, 152 —Ins constant 
pliancy towards Elizabeth, 153 — his spolia 
tioii of cJiurch property, 166 — project of, for 
raising money, i8o — interests himself m 
affairs of pnvate individuals 181 and note 
— his policy in doing so, ibid — foresight the 
character of his administration, tbui 
Cecil, Robert (c irl of Salisbury), his innocence 
of tin, gunpowder conspiracy, 287 )U>te 2 
Celibacy of pnpsts, its origin and evils con- 
sidered, 78 note 2 

Ceremonies, superstitious, abolished in England, 
,74 

Chambers (Richard), proceedings against, for 
refusing to pay customs, ^c, , 301 
Ch.incery, court of, its prieticc concerning 
cliariiablo beijiicsts, 69. note 2 
Chancery, origin and imwer of the court of, 

246 — dispute on the csteiit of its jurisdiction, 

247 

Chancery, abolition of the court of, voted, 460 
Chantries, acts for abolisliiiig, 80 — dispooiuoii 
of tlieir revenues tbtd 

Charles I (king of England), constitution of 
England under, from 1625-1O29 chap vii 
266^97 — favourable features of his clia 
racter, 266 and note —succeeds to the throne 
in preparations for war, 267 — privileges of 
parliamciitmfrmgedhy, 269, 270 —determines 
to dissolve It, 270 and note 3 —demands a 
loan, and consequent tumult, 271 and note 
— arbitrary proceedings of his council, 272 
and note — summons a new parliament, 275 
and note 3 — his dislike to the petition of 
right, 276-278 — answer concerning tonnage 
and poundage, and prorogues the parliament, 
379 —his engagement to the Spanish papists 
when pnnee of Wales, ago — conditions for 
Ins marriage with the princess Henrietta 
Mana, 29a —view of his third parliament 
compared with Ins character, 296 — consutu 
tion of England under, from 2629-2640, chap 
viii 297-359 —declaration of, after the dis- 
solution, 297 and note — lus proclamations, 
313 — proceedings against the city, 324. — offer 
of London to build the king a palace, 314 
note — principal charges against his govern 
ment, 315 — his court, S-C , suspected of 
favouring popery, 335-339. — supposed to 
have designed restoration of church lands, 
340 — attempts to draw him into the Romisli 
cliurch, 344 — aversion to calling a parha 
ment, 355 — vain endeavour to procure a 
supply from, 336 — dissolved, 357 — his means 
forraismg money, 358 —summons the council 
of York, 359 — assents to callmg a parliament, 
nfr.j' —constitution of England under, from 
2640-1642, chap IX 359-398 — his desire of 
saving Lord Strafford, 369 note — recovers a 
part of his subjects’ confidence, 378 — his 
sincerity still suspected, 379 — his attempt to 
seize members of parliament, 381 nates — 
Effects of, on the nation, 382 — ms sacrifices 
to the parliament, 388 — nmeteen proposi- 
tions offered to, tbtd — powers churned by, in 
the nineteen propositions, 349 —comparative 
merits of Ins contest with file parliament, 
369-398 —lus concessions important to his 
cause, 396 — his intentions of levying war 
considered, tbtd note — probably too soon 
abandoned the parliament, 396-398 — hir 
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tucccss m the iiist part of the civil war, 399 
<— supposed error in besiegingr Gloucester, 
,^oo — affair at Brentford injunous to his 
reputation, 401 — his strange promise to the 
queen, ibid —denies the two houses the name 
of a parliament, 403 —Earls of Holland, 
Bedford, and Clare join, ibid — their had 
reception, and return to the parliament, 404 
—IS infenor in substantial force, ibid — yeo- 
manry and trading classes general agamst 
him, 409 — remarks on the strength and 
resources of the two parlies, 410 — loses 
ground during winter, ibid — makes a truce 
with the rebel catholics who are beaten at 
Naiiiptwich, ibid — success over Essex in the 
west, ibid — summons the peers and commons 
10 meet at Oxford, 411 — vole of parliament 
summomng him to appear at Westminster, 
412 — Ins useless and inveterate habit of 
falsehood, 413 and note 2 — does not sustain 
much loss in the west, 418 — defeat of, at 
Naseby, 410 — observations on his conduct 
after his defeat, 420 — surrenders himself to 
>he Scots, a2i —reflections on his situation, 
ibid — fidelity to the English church, ibid — 
thinks of escaping, 423 — imprudence of pre 
serving the queen s letters, which fell into the 
hands of parliament, 424 and note — dis 
avows the powers granted to Glamorgan, 
426 — delivered up to the parliament, 428 — 
remarks on Utat event, 429 and notes — offers 
made by the army to, 43^— taken by Joyce, 
ibid — treated with indulgence, 436 — his ill 
reception of the propos,aTs of the army at 
Hampton Court, 437 — escapes from Hamp- 
ton Court, 439 -declines passing four bills, 
440 —placed m solitary confinement, ibid — 
remarks on his trial, 448 — reflections on his 
execution, character, and government, 449 
and note — his mnovations on the law of 
Scotland, 332 — state of the church m 
Ireland in the reign of, 851 and note —his 
promise of graces to the Irish, 838 — his 
perfidy on the occasion, ibid 
Charles U Ikmg of England), seeks foreign 
assistance, 463 — attempts to interest ihepope 
m his fa\ our, ibid —his court at Brussels, 481 
— receives pledges from many fneiids in 
Enghiid 482 — pressed by the royalists to 
land in England, 483 — fortunate in making 
no public engagements with foreign powers, 
48.^ —hatred of the army to, 480 — his rcslo 
ration considered imnimcnt, early in the year 
1C60, 490 and note 3 — constuulion of the 
convention of parliament greatly m his 
favour, 493 and nates — his declaration from 
Breda, 301 — prochmauon soon after landing, 
503 — re-enters on the crown lands, 305 —in 
come settled on, 306 — character of, by oppo- 
site parties, 510 and/m/e — promises to grant 
liberty of conscience, ibid — his declaration m 
favour of a compromise, 51a — violates lus 
promise by the execution of Vane, 519 — his 
speech to parliament concerning the inenmal 
act, 320 — NHol lies the spirit of lus dcclara 
lions 326 —wishes to mitigate the penal laws 
against the catholics, 527 — hu mcUiutioii 
toward that mode of faith, 328 and note — 
publishes a declaration in favour of liberty of 
conscience, 5jO — private life of, 334 —not 
averse to a commiasion of inquiry into the 
public aceoima,, 536 — esmmons jealous o 


Ins designs, 338 — solicits money from France, 
546 —intrigues with France, 349 — lus desire 
ot absolute power, 3^0 — complains of the 
freedom of political conversations, nJiff — 
advice of some courtiers to, on the fire of 
London, tbid — unpopularity of, 331 — cn 
deavours to obtain aid from France, ibid -t 
desires to testify publicly his adherence tt 
the Romish coinmuiaon, 10 d — his conference 
with the duke of York, Clifford, and Arling- 
ton, for the adv ancement of the catholic faith, 
552 — his personal hatred to tlic Dutch, 553 
— Joins with Louis to subvert Holland, ibid 
— confesses to Louis XIV ’s ambassador the 
national dislike to Prench alliance, 354 — his 
evasive conduct to Louis XIV , 335 — hopes 
of lus court, ibid — his prerogative opposed 
by the commons, 359 — complains to the lords 
of the opposition of the commons, /inf — gi'cs 
way to the public voice about the suspension 
bill, ibid and note — compelled to make 
peace with Holland, 563 — lus allachiiient to 
French interests, liiff — receives moneji from 
France, 364 — his secret treaties with Prance, 
569 — his insincerity, ibid — hi proposal to 
Louis XIV of a league to support bweden, 
370 — his death anxiously wished for by the 
Jesuits, 580 — his unsteadiness, 581 and note 
— tells Hyde it will not be in his power to 
rolect the duke of York, 587 — offers mad' 
V him ID the case of evciusion, 3S9 — ir, 
pfores the aid of Louis XIV against Ins 
council and parliament, 591 —his dissimula 
lion, 503 —consultations against lus govern 
ment begin to be held, 602 — lus connexion 
with Louis XIV broken off, 609 —his death, 
ibid —no general infnngeracnts of public 
liberty during his reign, 6n — tyrannical 
form of his government m Scotland, 819 — 
state of the proieslants ard catholics m Ire- 
land,at his restoration, 863 — slate, charactei; 
and religion of the parties in Ireland at the 
restoration o(, ibid — his declaration for the 
settlement of Ireland, 863 — claims of the 
different parlies, ibid — not satisfactory to all 
concemedj ibid — disgusted with the Irish 
agents, ibid 

Charles IX (king of Prance), lus persecution 
of the proleslant faith io3 
Charles V (emperor of Germany), his infii ence 
over the pope on Henry VIII 's divorce, 58 
— intercedes for llic prmcess Jlary to enjoy 
her religion, 81 

Charles (archduke of Austria), a suitor for the 
hand of Lluabeili, 99 iii — Cecil’s argu* 
nienls in lus favour, 99 note 3 — recognised 
as king of Spam, 746 — elected emperor, 749 
Charles Louis (elector palatine), suspected of 
aspinng to the Uirone, 444 note 2 
Cliamockjonc of the conspirators to assassinate 
William III , 695 note 

Cliatclhcrault, v eiscs display cd at the entry ol 
Francis II at, 103 totes 
Chester, right of election extended to, 
Chichester (sir Arthur, lord deputy) Iiis ca- 
pacity, 854 — the great colony of Ulster 
earned mio effect by lus means, ibid 
Chicfuuus (Insb), coujicllcd to defend ihcir 
lands, 840. 

Oiilliugwortli (Dr Wiliam) lus examination 
of popery, 34O — efiect of the covenant upon 
hu fortunes, 409 
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Cholmley ('ir Heniy), his letter to the miyor 
of Chester oa a loan to queen Elizabeth, 180. 
note I 

Chnst Church Collese, Oxford, endowed by 
Wolsey from the suppressed monasteries, 63. 

Church of England, view of, under Henry 
VIII , Edward VI , and queen Mary, cliap 
11 54-88 ^ 

Church ceremonies and htuiw disliked by the 
reformers, 132 — proposal lor abolishmg, 134. 
note 2 — concession of, beneficial, 13s — 
irregularly observed ^ the clergy, 136 — 
Elizabeth's reported offer of aboUslung, 167 
tiote 3 

Church of England, its tenets and homilies 
altered under Edward VI , 74 — liturgy of, 
chiefly a translation of the Latin niuals, tbiJ 
and note i — images removed from, ibid and 
note 2. — altars taken down and ceremonies 
abolished mthe, ibid — principallj lemodellod 
^ Cranmer, 82 — alterations in the, under 
Elizabeth, 90 note i — its liturgy amended, 
ibid and note 3 — Entirely separated from 
Rome, gr —opposition of Cartwnght to the, 
142 note 2 — moderate party of, the least 
numerous under Elizabeth, 143 — attack on, 
byStnckland,z44 — its abuses, ibid — articles 
of, brought before parliament, 145 — innova 
tions meditated in the, 373-376 and notes 
— parliamentary orders lor protecting, 375 
and notes 

Church of Scotland, its immense wealth, 813 
— wholly changed in character^ since the 
restoration of the bishops 816 —in want of a 
regular liturgy, ibid — English model not 
closely followed , consequences of this, ibid 

Church lands restored at the restoration, 505 

Qiurch plate stolen in the Reformation under 
Edward VI , 80 note 

Church revenues, spohation of, in England, 
166, 167 

Civil war under Cliarles I , commencement of, 
397 — great danger of, in the reign of Charles 
H I 393 

Clannearde (marquis of), his unsulbed cha 
racier, 863 note 

Clare (earl of), joins the king, is ill received, 
and returns to the parliament, 403 

Clarence (Lionel, duke of], parliament held by, 
at Kilkenny, for reform of abuses, 840 

Clarendon (Edward Hyde, earl of) character 
of his talents and ivorks, 348 — MSS and 
interpolation of his history and life, 349 note 
— imperfections and prejudices of the work, 
350-352 and notes, 354 note 2, 358 note 3. 
—observations on, 420 note a — -against 
Monk, 490. — resoluUon of, to replace the 
church in its property at the Restoration, 
505 — his integrity, 514 and note —the pnn- 
croal adviser of Charles II , 520 — prejudices 
of, 521 note — agamst any concession to the 
cathohes, 528 —averse to some of the clauses 
in the Act of Uniformity, ibid — Inveighs 
against a proviso m a money bill, 336 — ^is 
bigotry to the tory party, 537 —opposes the 
commission of inquiry, thid — clandestine 
marriage of his daughter with the duke of 
Yoik, 538 and note — decline of his power, 
ibid — suspected of promoting the marriage of 
Miss Stewart and the duke of Richmond, 
— his nouons of the English constitution, 
bid , — strongly attached to protestant pnu- 


oplcJ, 541 — Will not favour the kind’s designs 
a^mst the established rehgionj ibid — coah 
tion a^nst, 542 and note — his loss of the 
king's favour, z6»rf —seventy of his treatment, 
543 —his impeachment, tbtd — unlit for the 
government of a free country, ibid — articles 
of his impeachment greatly exaggerated, ibid 
—fears the hostility of the commons, tbtd — 
charged with effecting the sale of Dunkirl^ 
544 — hrsdosc connexion with France, ibid 
—conjectures on his policy, ibid — adviser 
Charles to solicit money from France, ibid — 
his faults asammister, 545 — further remarks 
on his History of the Rebellion, 546 and 
note — lus disregard for truth, and pusillam 
nious flight, ibij — banishment, iLid — Justifi 
cation of It ibid and note — severe remark 
of, on the clergy, 770 

Clarendon (Henry, carl of), succeeded by 
Tyrconnell in the government of Ireland, 652 

,lark (baron of the exchequer), his speech on 
the royal power, 229 

Clement Vll (cardinal Julius), pope. Ins artful 
conducttowardsHcnryVIII ,57 —difficulties 
of deciding on the king’s divorce, 58 — forced 
to give sentence agamst him, ibid —probably 
could not have recovered lus authority m 
Engbnd, 59 — last bulls of, in the reign of 
Henry Vlll , 60 — advice to the king on his 
divorci^ 62 note 

Clement VIII (pope), favours Arabella Stuart’s 
title to the English crown, 208 —his project 
of conquering Engbnd, ibid note 1 

Clergy levy on their possessions under Henry 
Vlll , 19, 20 —immunity of the, from cuil 
authority, 55 — compelled to plead their pn« 
lege, ibid — to be branded for felony, told — 
benefit of, taken from robbers, &c , with 
exemptions ibid — their pnvalcges tried and 
defeated, ibid —popular opposition to the, 

— attacked in the bouse of commons, 59 - 
convicted of prmraumre, ibid — petition the 
king for mercy, and acknowledge him su 
preme head of the church, ibid — cause of 
their dislike of the king’s divorce, 61 — un- 
wilhng 10 quit the catholic church, 62 — jea 
lousy excited by their wealth, 63 — subdued 
bysepatauon from Rome, and the dissolution 
of monastencs, 70 — dramatic satires on the, 
73 and note — their answers to hbels agamst 
them, ibid —their importance aided by the 
I-atui ritual, 74 — their cehbacy abolished by 
statute, 78 — conciliated by this measure, 
ibid — confomung, but averse to the innova 
tions of the reformation, 79 —the supenor, 
m Engbnd, less offensive than in Germany, 
84 — expelled from their cures by Queen 
Mary for having married 86 and note 5 — 
the same restored under Elizabeth, 91 note 
— protestant, emigration of, to Germany, 131 
— division of, on the church service, toid — 
marriage of, disapproved by Ebzabeth, 132 
— her mjunctions conceirung it, and illegiti 
macy of iheur children, 133 notes — their 
irregular observance of church ccremomet 
136 — archbishop Parker s orders for thel 
disciphne, 137 —the puntan advised not to 
separate from the church of England, 138 — 
deficiency and ignorance of, m the English 
churclq 139 and notes — cerlificatqs ordered 
of, ibid note 4 — endeavours lo supply Uieir 
ilefi-icncy by meetings called prophesymgs, 
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148 — Ex officia oath CTVen to the, 15 1 — aid 
raised oa the, under EUrabeth, 179 noU — 
support the docmne of absolute power m the 
Ung, 233 — to promote their own authority, 
tbid — disliked from their doctrme of non- 
resistance, 266 — deprived for refusing the 
Book of Sports, 333. — oath imposed on the 
by the convocation, 373 — episcopal, restored 
to their benefices at the restoration, 509 — 
nauonal outcry against the catholics raised 
by the, 582 — refuse the oath of allegiance to 
William and Slary, oSo. and ixte — their 
Jacobiie pnnapics, 718 — presbj tenan, of 
Scotland, three hundred and fifty ejected 
from their benefices, 8ig — of Ireland, their 
state, 833 

Cleves and Juliers, disputed succession m the 
duchies of 239 and note t 
Cliflford.sir fhomas, one of tlie Cabal namistry, 

547 

Clifibrd, Thomas, lord treasurer, obbged to 
retire, 560 

Clotlii, impositions on, w ithout consent of par 
liament, 228 and note 

Club-men, people so called, who united to 
resist the marauders of both parties during 
the troubles, 417 note 1 
LofTechouses, proclamation for shutting up. 

Coke (Sir Edward), his statement of the num 
her of caihohc martyrs under EUrabeth, 126 
■ Mte 3 —his defection from the court, and 
summary of his character, aw — defence of 
laws, and treatment of, by James, liui and 
fwte — his report concerning arbitrary pro- 
clamations, 240 — his sentiments on Ueneio 
lences, 245 —objects to the privately con 
femng ivith judges, 246 — opposes the 
extended jurisdiction of thecourtof chancerj , 
247 — his defence of the twelve judges, 249 
— suspension, restoration, and subsequent life 
and character, tinb —his MSS , S-c , seized, 
rs — extract from his fourth msutute 639 — 
IS explanation of the law regarding the 
king s prerogative, 649 — his timid judgment 
in the law of treason 712 
Coleman (Eduard), remarkable confession of, 
569 — seizure of his letters, 5S0 
Colepeppcr (Loi d) .dictatorial st> le of his letters 
to Charles I 423. 

Colepeppcr iMr ), ordered into custody of the 
Serjeant for prescnimg the Ecniisli peution, 
785 and no ei 

College, , gross iniquity practised on his 

tnal, 598 and note 

ColUcr, Jeremy, adv ocaies auricular confession, 
75 note, 76 note 

Commendam,roi'alpovverof granting, disputed. 

Commerce, its stagnaUvn in ilie reign of illiam 
III , 699. 

Commission of public accounts 537 
Commission of divines revise ihc liturgy, 724. 
-ommitmeats for breach of pnniege, 783 
l-ommiitcc of secrecy apiiomied after the resig 
nation of Sir Robert \Valpole, 781 and riohri 
Commonal^, nsings of ihc, highly dargeious 
48 in Cornwall zbjS — in consequence ef 
^\o^>cJ s taxation :oiii — simu'taneous m 
several countries, iit/t 

Commoners of England, araent extent of the, 
30 


Common counal, tuo acts of the, considered 
as siiffiacnt misdemeanour- to warrant a 
forfeiture of the charter of the city of 
I^ndon, 600 

Common law right of election, 200 

Commons of Ireland, their remonstrance of the 
long parliament of England 86i 

Commons, house of, rejects bills sent from the 
lords, 46 — two witnesses required by thCj m 
ueason, tbid — rejects a bill for attainting 
Tunstal, bishop of Durham, tiui — uiuv'hng 
to comcide with court measures, ibtJ -in- 
creased weight of, ibid — persons belonging 
to the court elected as kmghts of shires 27 
— persons m office form a large part of the 
ibid — oath of supremacy imposed on the, gr 
— desirous that Queen Elizabeth should 
marry, og > ote i , loi — address of, to her to 
settle the succession, 103 — puritan raerober^ 
address Elizabeth against the queen of Scots, 
109 — against the papists, in — papist! ex- 
cluded from, and chiefly puritanical, 143 — 
articles of the church examined by the 143, 
— dissatisfied with the church, 156 — articles, 
&c for reforming the church, prepared by 
the, 157 —Its disposition and duties, i8i — 
character of, under Elizabeth 182 — imper 
fection of early parluimentary history, tb^ — 
more copious under Elizabeth, did — dispute 
of, with the queen on the succession, &c 184 
— Mr Yelverton’s defence of its privileges 
185 —vainly mterfelcs m the leformauon 0/ 
ecclesiastical abuses, did — nrst complaint on 
abuses m her goveniment, i86 — proceedings 
concerning Queen Mary, 187 - restricted as 
to bills on religious matters, ibid — its privi- 
leges detended by Peter Wentworth, iSui — 
examines him, Stc on his speech, did puzi- 
Umcal measures of reform m, i88 —members 
of the, imprisoned, did — triumphant debate 
of, on raonopoUes, 191 — subsidies solicited 
from the 192 — geneiM view of its members 
under Elizabeth, lia/- mcrcased by her, 
103 and note i — influence of the crown m, 
did note a — bill against non resident bur- 
gesses in, 194 —exemption of, from mrcsl 
during session claimed by, 195 — power of 
committal for contempt, S.c , 197, 198 — right 
of expulsion and oelermmmg its own elec- 
tions, 199 — Disagreements of, with the upper 
bouse, dui 200 — pnvilcgcs of, concerning 
money bilU, 201 — debate oa the election of 
Goodwin and Fortesque, 217 — proceeding 
of, on the arrest of Sir Ihomas Siiirlev, 21 
— remonstrances of, against grievances 219 
— proceedings of, oa purveyance d^ — 
temper of the, concerning grants of money, 
aw, 222 — vmdication of its pnvaleges to the 
king, lOuJ — proceedings of, on the design ol 
a union with Scotland, 223 no^e 1 — con 
tinual bickenngs of, with the king did — 
proceedings of, concerning Spanish gnov- 
ances, 223. — anaent remonstrances of the, 
•in unlawful tolls 312 — debate and remon- 
strance oa imposUicn of James I 230 231 
— proceedings of, against Cowells 
prefer, 233.— grievances brought forward by, 
to be redressed, 234 — complaint of against 
procIamaUQns, 235 — Ncgon-iiion witli tlic 
king for givangup feudal tcni-rc , 236 —dis- 
solution of parlianiuit, 237 — customs again 
disputed in the, 243, 244 — parliamcut dis- 
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solved without a bill passing, 2^4 —members 
oi, arrested, ibtd — proceedings against 
blompesson, as 4 — against Lord liacon, 25U 
and note i —against Flo>d, 357 258 and 
note 3 — lords disagree to titles assumed by 
the, 257 and ttote i — proceedings of for 
reformation, 259.— sudden adjournment of, 
by tile king and unanimous protestation, 
ihui — meets and debates on a grant for the 
German war, ibtd —petit ons against popery, 
260 —king a letter on, to the speaker, iLnl — 
petition 111 reply, 261 — debate and piotcsta 
tion in consequence of the kings answer, 
ibut — adjourned and disoolved, 262 — sub- 
sidies voted by the, 264 — siiinmary of its 
proceedings under James I , 265 — lirst one 
of Charles I 207 —penurious measures and 
dissolution of, tbtJ 268 — ill temper of, con- 
tmued in the second, tbui and noli. 1 —dis- 
solution of, 270 and note 3 — a new parlia- 
ment summoned, 275 —proceedings of, on the 
petition of right, 276 — disputes the king’s 
right to tonnage and poundage, 278 — pro- 
rogued, 279 —assembled again and dissolved, 
tbtJ —religious disputes commenced by, tbtd 
—proceedings on bill for observance of Sun 
day, 23 r, 283 — remonstrates against Calvin 
ism and popery, 286 — view of the third 
parliament of Charles I , 296 and note 2 — 
the king’s declaration after Us dissolution, 
297 —members of it committed and pro- 
ceeded agaia t, 301 — fiarli imcnt of 1640 
summoned, 353 — confer upon grievances, 
356 —character of the members ib d note — 
Opposition of, to ship money, 35(3 — dissohi 
tion of, 357 —desire of the nation for a parlua 
ment, 358 — the long parliament convoked, 
359 (see Long Parliainent) — attempt to seize 
five members of the, 380 and note 3 —pro- 
ceedings on the militia question 3S3 note, 
and 388 and notes — estimate of the dispute 
between Char,^ I and the parliament, 389- 
561 —faults of in the contest, 390 and notes 
—resolve to disband part of the army, 434 — 
form schemes for getting nd of Cromwell, 
435 and notes -vote not to alter the funda- 
mental govcniinent, 441 — restore eleven 
members to their seats 442 — large body of 
new members admitted, 443 — favourable to 
the army, ibid — petition to, ordered to be 
burnt by the hangman, ibid — resolution of, 
against any farther addresses to the king, 
446 — lords agree to this vote, ibni — observa- 
tions of the members who sat on the trial of 
Charles, 4,8 — vote that all just power ism 
thr ,eople,ajd for the abolition of monarchy 
45- — constitutional party secluded from the, 
4 Sj —resolve that the house of peers is use- 
less, 454 — protected by the army, 455 — 
members do not much exceed one hundred, 
457 — retain great part of the executive 
government ibui — charges of injustice 
against ibid —vote for their own dissoluuon, 
459 and note 2 — give offence to the re- 
publicans, limf— their faults aggravated by 
Cromwell, ibid —question the protector’s au- 
thonty, 463 —agree with the lords, on the 
restoration, that the government ought to be 
m kmgs lords, and commons, 498 — pass 
several bills of importance, rirrf —prepare a 
bill for restoring ministers, 510 ani notes — 
object to the scheme of indulgence, 530 — 


establish two important pnnciplcs with re 
gard to ttxation, 535 — appoint a committee 
to inspect accounts and nominate comniis 
sioncrs, with full powers of inqiiinng into 
luiblic accounts, 536 —extraordinary powers 
of, 538 — important privilege of right of 
impLachment established 547 — address of 
to Charles If , about disbanaing tlie aniij, 
531 — not iinfnendly to the court, 557 — the 
court loses the coiihdencc of, 558 — test it J 
their sense of public grievances, 563 — 
strongly adverse to 1 raiicc and popery, 564. 
and note -connexion of the popular jiarty 
with I ranee 566 smti notes — many leaders 
of theopposiiion receive money from Franec, 
568 — impeach lord Danby, 570 — culpable 
violence of the, 573 — deny the right of the 
bishop^ to vote, 571 —remarks on the juris 
diction of, tint — cvpel Withcns, 594 — Like 
Hiompson, Can, and others into custody, 
395 — their impeachment of Fitzhanas and 
their right to impeach diseaissed, ibid —its 
dispute with, and resistance to, the lords, 62s 
-623 — iLs proceedings in the case of Skinner 
and the East India Companj, 624 —its pro- 
ceedings in the case of Shirly and Fagg, 626 
— Its violent dispute with the lords, Csj 
and notes —its exclusive nght as to money 
bills, 628 —Its onginatiiig power of taxation, 
630 — Its state from the earliest records 633 
—Its numbers from Edward I to Henry 
VlII , and unequal representation, 634 — 
accession of its members not derived from 
popular principle, 63s —address of, to James 
ll , concerning unqualified officers, 649.— its 
augmented auihonly, 683 —its true motive 
for limiting the revenue, 688 —its jealousy of 
a standing army, 699 —its conduct with re- 
gard to the Irish forfeiturts, 703 —special 
committee lo inquire into the miscarriages of 
the war m Iicland, 704 — power of the, to 
direct a prosecution by the attorney general, 
for offences of a public nature, 790 

Commonwealth engagement to live faithful to 
the, token with great reluctance, 455 

Companies, chartered, established in evasion of 
the statute of monopolies, 303 — revoked, 
ibui 

Compositions forkmghtliood, 302 and notes — 
taken away, 363 

Comprehension, bill of, clause proposed in the, 
for changing the oaths of supremacy and al 
Icgiance rejected 722 

Compton (sir William), expense of proving his 
will, 59 note 2 

Confession, auricular, consideration of its bene 
fits and iiuscluefs, 75 

Confessions extorlcd by torture in Scotland, 
821 

Confirmatio chartarum, statute of, 227 — cited 
in the case of Hampden, 309 

Conformity, proclamation lor, by king J iiics 
I 215 

Conformity, bill to prevent occasional, rejested 
by the lords, 771 

Connaught, divided mto five counties, 850 — 
provmce of, infamously declared forfeited, 
857 — inquisition held in each county of, by 
Strafford, 858 

Con, nuncio from the court of Rome, 336 345 

Conscience ireaiment and limits of, in govern 
ment 168 note a 
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Consecralica of churches and bunal grounds, 
338 andrw*! 

Conspiracy, suraosed to be concerted by the 
jCauitsatSt Omers, sSo 
Conspiracy to levy ivar against the king’s per- 
son, may be given m evidence as an overt act 
of treason, 710 — not reconcilable to the inter- 
pretation of the statute, ihtd -711 note — first 
instance of this interpretation, tiiii —con 
firmed in Harding’s case, tbid — for an in- 
vasion from Spain, 773 and not. 
Conspirators, military, destitute of a leader, 
378 

Constitution of England from Henrj III to 
Mary I chap i 1-54 — under James I , 
chap vi 206-366 — under Charles I , chap 
vii 1635, 266-297 — chap via 1629, 297- 
359 — chap IX. 1640, 359-398 — from the 
commencement of the avil war to the rc- 
storauon, ch x 398-4M — from the restora- 
tion to the death of Charles II , 501-610 — 
from the accession of James 11 to the re- 
volution, 610-676 — under William III, 
676-738 — under queen Anne, and George I 
and II , 739 S.C. — design of a party to 
change, 4.}5 — nothing so destructive to as 
the exclusion of the electoral body from their 
franchises, 600 —original, highly anstocrati- 
cal 620.— improvements in the under William 
III , 707 

Constitution, forms of the English, established 
in Ireland, 83s 

Constitutional law, important discussions on 
the, in the case oflora Danhy, 572 
Constructive treason, first case of, 71S and 
—confirmed in Harding’s case, 7it and 
rw/e— Its great latitude, tdtrf 718 —confirmed 
and rendered perpetual by 36 and 57 George 
III , ji3 — Hardy’s case of, tiid notes 
Consubstantiation, Luther’s doctrine, so called, 
76 

Controversy, rchgious, conduct of, by the Je- 
suits, Stc ^6 

Controversy between the episcopal and presby 
tenan churches of Scotland, 802 
Conventicles, act against, 531 and note — 
lU seventy, 532 

Convenuon [larli-imcnt, the proceedings of, 502 
— dissolved, 514. — attack on it-s legality, liuf 
note — convention of 16S8, proceedings of 
the, 672 — question of the best and safest 
way to preserve the religion and laivs of the 
kingdom, 672 —conference between the lords 
and commons, 673 — house of lords give w-iy 
to the commons, 674,— summary of its pro- 
ceedings, 673 —Its impolicy in not c-xtending 
the act of toleration to the catholics, 663 
Convents, inferior, suppressed 64 — vices of 
greater than inUrgc abbeys, &c , ibid not.s 
— evils of thtir indiscrumnale suppression, 
6 j — evccUcnce of several at the dissolution, 
litd 

Convocation (houses of,) to he advised with in 
ecclesiastical matters, 724 
Convocauon of the province of Cantcrbuiy, its 
history , 767 — commons refer to it the ques- 
tion of reforming the liturgy, 768 —its aims 
to assimilate itself to the house of commons, 
^litd — and finally prorogued in 1717, 769 
wOpc (Mr ), hts measures for ecclesiastical 
reform in the house of commons, 188 — com- 
mitted to the lower, 190. 
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Copley (Mr ), power of the parliament over 
198 

Coronation oath, dispute on its meaning and 
construction, 389 and note 
Corporate property, more open than private 
to alteration, 67 

Corporauon act, 518 — severely ailects the pres 
bytenan party, titd 

Corporations, mfomiations brought agaiiisi 
several, 600. — forfeiture of tlicir cliarters liui 
— receives new ones, liid — freemen of, pri- 
mary franchise attached to the, 636 — tncit 
great preponderance in elections, 640 — their 
forfeiture and re grant under restrictions, 043 
— new modelling of the, 6^9 — bill for restor- 
ing particular clause in, 684 
Coshery, custom of, m Ireland, 833 840 
Cotton (sir Robert), his books, &.c seized, 315. 
Council of sLate under the commonwealth, 
consisted piincipally of presby tenans, 491 
Counsellors (Oxford) of Charles I , solicit the 
king for titles, 488 — theirmotives, titd — their 
animosity to lord Holland, titd 
Court, mus of, e.vammed eonccming religion, 

III 

Court of parliament, the title disputed, 257 
note 

Court of supremacy, commission for, m 1583, 
357 note I 

Court of Charles II , wicked and artful policy 
of, to secure itself from suspiaon of popery, 
598 

Courts of law, the three, under the Plantagc- 
nels, how constituted, 20 —mode of pleading 
in, d/td note 

Courts, inferior, under the Plantagciiets, county 
courts, hundred courts, manor courts, theft 
influence, 21 

Courts of Star-chamber, origin and powers of, 
sa and notes Sec Star chamber 
Courts, ecclesiastical, their character and 
abuses, 15S and not. 4 

Covenant, solemn league and, ucgociations 
concerning the, 40^ — particular account of, 
sbtd — want of precision m the language of, 
407 — imposed on all civilandmihtary officers, 
tbid — number of the clergy ejected by, 
among whom were tlie most learned and vfr- 
tuous men of that age, 408 — burnt by the 
common hangman, 513 

Covenantor Scotland, national, its origin, 817 
Covenanters (Scotch), heavily fined, 820 
Coventry (niomas), lord keeper. Ins address to 
the house of commons, 368 note i 
Coventry (sir Wiliam) nis objection to the 
arbitrary advice of Clarendon 550 — ouira 
geous assault on, 538 and note 
Coverdale (Miles), Ins transLation J ihe I’lble, 

72 

Cowell (Dr John), attributes absolute power 
to the kin„ m his InUrJireter, 1607, 233 aiie' 
note — the book suppressed, 234 and t ote 
Cowper (W illiam) lord, made clninctllor 746 
Cox (Richard), bishop of Ely, defends church 
ceremomes and habits, 131 132 —Elizabeth s 
violence to 166 and note 
Coyne and livery or coshenng and boiiaghi, 
ait barons practice of, 840 
Cranfield (lord), his arguments to the commons 
on a grant for German war, 239 tutle 3 
Ctanmei (Thomas) archbishop of cianterbury, 
probably voted for the death cf CromwcL 
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37 7 tote 3 — letter on the marmse of 
Aime Boleyii, 58 ttaie —made arclibisliop, 
61 — active m Henry VIII 's divorce, 6a — 
induces Henry VIII to sanction the pnnci- 

f ilcs of Luther, 71 —and to direct the truis 
ation of the scriptures, 7a — procures Edward 
VI to bum Joan Boucher 81 noic \ — mar- 
riage of, 78 — compelled to separate from his 
wife, tbiti — protests against the destruction 
of chantries, 80 iwte a — rccnmmcuded the 
abolition of the collegiate clergy, 80 note 
a — liberality of, to the pnnccss Mary, 
81 and noit 3 — censurable concerning 
Joan Boucher, ic , tbid — one of the 
principle reformers of the English church, 
8a — his character variously depicted, ibnt — 
articles of the church drawn up by, tbid iwte 
3 — disingenuousness of his character, 83 — 
protest of, before his consecration, ibid and 
tiote — his recantations and character, ibid — 

I IS moderation 111 the measures of reform, 
linf — coinphance of, with the royal suprem 
acy 84 —some church ceremonies and habits 
retained by, 85 

Cranmer’s Bible, 1339, peculiarities of, 7a 
note 

Cranmer (bishop), his sentiments on episcopacy, 
281 note 

Craven (earl of), unjust sale of his estates, 457 
note 3 

Crichton ( ), his memoir for invading 

England on behalf of the papists, 121 note i 
Crighton and Ogilvy, their case, 819 
Croke (sir George), his sentence for Hampden 
in the cause of ship-money, 3it note i 
Cromwell, earl of Essev, his question to the 
judges respecting condemnations for treason, 
36 — himself the first victim of their opinion, 
ibid —causes which led to his execution, 37 
— his visitation and suppression of the monas 
tic orders, 64 — advises the distribution of 
abbey lands, &c to promote the reformation, 
69 — his plan for the revenues of the lesser 
monasteries, ibid note i — procures the 
dispersion of the Scriptures, with liberty to 
read them 72 note i 

Cromwell (Oliver), rising power of, 41a —ex 
eluded from the commons, but continues 
lieutenant general, 419 — historical difTicultics 
m the conduct of, 436 — wavers as to tlie set 
tlemcnt of the nation, 446 — victory at Wor 
cester, its consequences to, 456 — two remark- 
able conversations of, with Whitclock and 
others, tiid — his discourse about taking the 
title of king, ibid — policy of, 459 and note 3 
— assumes the title of protector, 461 — obscr 
vations on his ascent to power, ibid — calls a 
parliament, ibid — his authority questioned, 
462 — dissolves the parliament, ibid — project 
to assassmate, 464 — divides the kingdom into 
districts, 465 — appoints military magistrates, 
ibid — his high court of justice, 466 — execu- 
tions by, ibid and note i — summons a parha 
ment in 1656, 467 — excludes above ninety 
members, lAicf and note^ —aspires to the title 
of king, 468 —scheme fails through opposition 
of the army, 469 — abolishes the civil power 
of the major general , ibid — refuses the crown, 
470 and note i, — the charter of the common 
wealth under, changed to the pclition and 
advice, ibid — particulars of that measure, 
ibtd and note 2 — his mdimited power, 472 


—oath of allegiance taken by members o( 
purUamcntjibid — liis house of lords described 
ibid —dissolves tin, parliament, ibid — his 
great design an hereditary succession, ibid 
referred to a council of nine, ibid — his death 
and cliaractcr and foreign policy, ibui — 
inaingcmcnt of the navy, 473 — paralleled 
with Buonaparte, 474 —his conquest of Ire- 
land, 863 

Cromwell (Henry), deprived of his command m 
Ireland, 757 

Cromwell (Richard), succeeds his father, 47s 
— inexperience of, ibid — no proof of his ap- 
pointment by his father, ibut and note — 
gams some fiicnds 476 — steadily supported 
by Pierrcpomt and St John, ibid — nis con 
duct commended by Ihurloe ibid and noti 
3 — was of a tolerant disposition, ibid and 
note — meeting of the general oHicers cxeitei 
alarm in his councils, tbid — summons a par- 
liament which takes the oath of allegiance 
to him as protector, 477 — proceedings of the 
parliament under, ibid and notes — disap 
points the hopes of the royalists, 478 — does 
not refuse to hear the agent of Charles II , 
482 and note 3 

Crown (officers of the), under the Plantagenets, 
violence by, 19 -juries influenced by, 20 
Crown of England, uncertainsuccession of the, 
between the houses of Scotland and Suffolk 
99 102 207 209 

Crown and parliament, terimnation of the con 
test between tlie, 739 

Crown (the), person d authority of, its diminu 
tion, 797 —the reason of it, 798 —of matcnal 
constitutional importance, 801 
Crown (the), its jealousy of the prerogative, 

773 

Crucifix, Its lawfulness in the English churches 
discussed, 132 — Elizabeth’s partiality for 
the, ibid and note 5 

Customs on woad and tobacco, 17s and note 
— on cloths and wines, 179 —treble, agamst 
the English law, 228 note 1 — arbitrary im 
posed by James I„ ibid and note 4 
Cy Pres, proceeding of, in the court of chan 
eery, 69 notei 

Damaree (Daniel), and George Purchase, their 
tnal for high treason, 713 note 
Davenport (bir ) Ins cautious motion concern 
ing tnc laws, iSg 

Danby (Thomas Osborne, earl of), his adminis 
tration, 563 — Iiis virtues as a minister, 364 — 
marriage of the prince of Orange and princess 
Mary owing to his influence ibid and note — 
concerned in tin. king s receipt of money from 
France, 565 and note — cause of his fall, and 
his impeachment, 571 — argument urged m 
defence of, ibid — questions arising from his 
impeachmentj 372 —intemperance of the pro 
ccedings against him,ri«f — important dis 
cussions in the case of 573 and note — com 
muted to the Tower, ibid — pleads his pardon, 
ibid — lords resist this plea, 574. — confined in 
the Tower three years 577 —admitted to bail 
by judge Jefferies, 578 
Danen Company, the business of the, 821 
Dauphin (son of Louis XIV ), effect of death 
on the French succession, 752 
Davcnant(Dr John), bishop of Salisbury, cep 
sured for Calvuusm, 551 note 



Index, 


945 


Dind II , parijainiat »t Scorn under him 
807. 

Dead, prayeu for the, in the first hturgy of 
Edward VI , 75 —omitted on its revisal, 
iSid 

Deaths of the dauphin and duVes of Burgundy 
and Berry, 75a — eiiecc of their deaths on the 
French success on, 

Debt [public), alarm caated at its magnitude, 

io4 

De Burgh, or Burhc, fariily of, in Ireland, 
fall off from taeir subjection to the crouTi, 
833 

Declaration published by the armi for the set- 
tlement of the nauon, 446 — in favour of a 
compromise, 513 —in favour of libeit> of 
conscience, 529. — of indulgence 558 — op- 
po-ed by pailunient, 559 — of nghls, 677 
Denization, charters of, granted to particular 
persons, 837 

Dependence of Irish on English parliament, 
871 

Derry, noble defence of 867 
Desiderata Cunjsa Hiterj ^a, extract from 
vhat ivori, concerning the prcdicuon of the 
rebellion m 1641, 8^7 tto*e 
Desmond (.carl oQ, attends the Irish parliament 
845 — his rebelhon m 1583, and forfeiture of 
his bnds, S34 — his lands parcelled out amoug 
English undertahers,;i 5 ,,f 
Differerce between the lords and commons on 
the Haieas Corpus bill, 617 
Dizb> (John, lord', his s^ech concerning 
Strafford, 370 — letters lahen on the route of 
at Sherborn, 426 1 ote 3 
Digges {sir Dudley), ms commitul to the 
lower, 269 

Discontent of the rojmlists 306 
Discontent of the nation waih the government 
of VlHiam III , 6C0 

Discontent of the nauon at the condua of 
Charles II , 533 

Discussions between the two houses of parha 
ment on the exclusion of the rcgiadcs and 
others, s<m, 503 

Dispensauon, power of, preserved after the re- 
fonnauon, 144 — attempt to tale awa> , 145 
Dispensauons granted bv Charles 1 , 313 
Dissensions betvv een loros and commons of rare 
occurrence 619. 

Dissenters, nrst instance of prosecution of the, 
138 

Divanity, study of, m the seven eenth centut>, 
339 and nu'e 2 

D voice of Heniy VIII, from queen Catherine 
histoncal account of t-s use, progress, and 
effects, S7-fir 

Divorces c ano n la v concerning, under Edward 
VI,^«u'’e2 — Henry \ III stvvo, creaUng 
an uncertainly m the line of succession par- 
li am en enable the lung to beuueath the king- 
dom by tils will, 39 

Domesday Book, burgesses of, were inhabit 
ants wremn the borough, 637 
Dorset (Edward Sacltvillc, earl of), a member 
of tne star chamber, 321 r^U 2. 

Dort, synod of king Jnaes s conduct to the, 
283. and r^fe 

Douay College, intrigues, of the pnests of io3 
— a,.co_a of the fomiJa, on, r:‘e 1. 
Downing [sa George), proviso introduced bv , 
uie sjhs.dy bJI, 536 


Drury ( ), execution of, 289. rMe 2 

Dublin angens of, commiitai to pason foi 
refusing to frequent the protestant church, 
852. 

Dugdale (sir V/illian!, g-rter king at arms his 
account of the earl of Hertford s ciamagi^ 
212 and rcle r 

Dunk-rk sale of, b> Charles II , 533 — particu- 
lars relating to the sale of, 544 and acie 
Durham, county and mty of, right of election 
granted to the, 6j6 

Dutch, mortgaged towns restored to the, 244. 
— fleet msu’ts ourcoasts, 343. — armies mostly 
compo-cd of catholics, 720 

Ecclesiasucal commission court, 150. and 

t j'e I 

Ecclesmstical courts, their character and 
abuses, 158 ne'e n — restrained by those ot 
law, 232 — their jurisdiction, 327 iiete — com- 
mission of i 635 issued by James IL, 652 
Ecclesiastics of Ireland, their enormous mono- 
polv S70. 

EdgehJl, battle of, 3^ — lU consequences in 
favxijr of Charles, eid 

Edward I , his letter 10 the justiciary of Ire- 
land, granting permission to some septs to 
live under English law S37 
Edward II (king of England), legislature 
established by statute of, iq and nete 
Edward III king of England), remarkable 
clause rehung to treason in an act 01, 573 
Edward, VI (ting of England) attached to 
the rwoimied religion, 73 - abilities of his 
let'ers and journal, VJ ~ete 2. — harsh treat- 
ment of his Sister Mary, and reluctance to 
execute Joan Bojeher,8r — alterolionsin the 
Englisli church under, 73 — the reformation 
in his minonty conducts with vio'ence and 
rapacity, 74 — denies the pnneess Slary 
ecilojmg her own rehglop, St — positive pro- 
gress of the reformauon under 90 — his laws 
concerning religion re-enacted li d — omis- 
s on of a piaver m Jus hturgy.rdnf r„tei — 
differences between the protestaUiS com- 
menced under, 131 —his death prevented the 
Genevan sj-stem from spreading iil the 
Engiuh church, 

Effect of the press. Sir — resinctions upon ttia 
the reign of Henry V III , 612 and rste 
Ejection of non conformist clvrg> ^25 
Elccuoa, nghtsof, 157 —four different theories 
relitingtothe, —the.rrehuve merits con 
sidered, O37 

Elections, reguhted by Elizabeths mini-ters 
193 and note a —debate concemng, iqp — 
first penalty for bribery in, 195. — right of 
de ernuning, claimed by parliament, ii,sj — 
inte-fcrencc of James I in, 216 
Elections remarks on them management, 6,9 
C40 and mV 

Elective franchise in anaentbo-oughs, dimcult 
to de ermme by what class of persons t was 
pcs-cssj-d, 634 — dmercat op.nicns regaring 
the, lb d 

Ehot (sir Joan), has coinnattal to the Tower, 
209.— committal and proceed-ngs sga-ost, 
298 

Ehitabeih Optuntess), treasoimble to assert ! cr 
leg timai^, jiy 

Eluabelh (queen of England), popolaticn ol 
flie realm under, ai --/r 1 — rensuia of 
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church articles under, 78 noil t —a danger- 
ous pnsoner to queen Afarj , 87 note 1 8g 
not{ —easily rc establishes proiestantism, 83 
—laws of, respecting catholics, chap 111 83- 
130 —her jKipulanty and protestant feehngs, 
8g — suspected of being engaged in Wyatt’s 
conspiracy, ibtd note — imprisoned, and 
obliged to conform to the catholic faith, 8g 
—announces her accession to the pope, but 
rocecds slowly m her religious reform, 90 — 
er council and parliament generally protejf- 
ant, ihtd — arcumslances of her coronation, 
tlid and note 1 — her acts of supremacy and 
uniformity, gt —oath of supremacy to, ex- 
plained, :Did note 3 —restraint of Komaa 
catholic worship in her first years, 53 — em 
bassy to from Pius IV , 93 —her death pro- 
phesied by the RomanistSj liid and tiote 3 
— statute preventing tiid — conspiracy 
against, titd tiote 3 — letters of the emperor 
Ferdinand to, on behalf of the English 
catholics, 96 and note — her answer against 
them, ibid — circumstances of her rfign afiect 
ed her conduct towards them, p3 — the crown 
settled on her by act 35th Henry VIII, 
ibid —uncertainty of her succession, ibid — 
her marriage desired by the nation, 99 and 
note 3 183 -suitors to her, the arendube 
Charles, and Dudley, earl of Leicester, 99 — 
her unwillingness to marry, and coquetry, 
ibid 183.— astrological prediction on a match, 
loo note I — objects, with her council, to tole- 
rate popery, ibid note a ita — improbability 
of her having issue, too and note a —match 
with the dultc of Anjou proposed titd 171 — 
offended by the queen of Scots bcanng the 
arms, Stc , of England, 103 note 3 —pressed 
to decide on her successor, 101 183 —pro- 
ceedings of, against lady Grey, ibid— in 
tngues with the malcontents of France and 
Scotland to revenge herself on Mary, 104 
note —not unfaiourable to her succession, 
jiirf- courses open to, after Mary’s abdica- 
tion, ibid —deposed by the bull of Pius V , 
106 — insurrections against, and dangerous 
state of Enjjbnd, bad she died, toy — her 
want of foreign alliances, jo3 — statutes for 
her secunty against the papism, 100 note — 
addressed by the puritans against the queen 
of Scots, ibid — restrains the parliament’s 
proceedings against her, rinf 187 — advisedto 
provide for her secunty, 110 —inclined and 
encouraged to proceed against the papists, 
ibid — her declaration for iiuiformi^ of wor- 
ship, HI —on doubtful terms with Spam, 113 

—foreign policy of justifiable, ibia note 

her intent to avoid capital penalties for reli- 
gion, 114 —papists executed on her statutes, 
ibid — acbnowledged queen by Campian the 
Jesuit, tbtd —concealed enmity of the papists 
to, IIS— torture used in her reign, ti6 — 
prosecutions of, procure thcr to be published 
as a tyrant, liirf— lord Burleigh’s defence of, 

117 — her persecutions an argument against 
the reign of Henry IV of France 116 note 
3 —unworthy charge against, by the papists, 
tiid — commands the torture to be disused, 

118 — an inquisition made after her cnemigs, 
and some executed, 120 — her assassination 
imntcmplated, ibid note 4 — disaffection of 
the papists to caused by her uiijust aggres- 
sions on their liberty of conscience, 121 note 


X — an assodalion formed to defend tier per 
son, 133 —her affectation concerning the 
dcatli of queen Mary, 123 — numberof catlio 
he martyrs under, 126 — character of her 
religious restraints, 129 —her laws respecting 
protestant nonconformists, cliap iv , ipo* 
169 — her policy to mamlain hcrccclesuasucal 
power, 130 — Protestants recalled by her ac 
cession, 131 -^iircrcncc of her tenets and 
ceremonies, 13a and notei —disapproves of 
the clergy maria iiig titd note 2 — coarse 
treatment of archbishop ParbeFs wife, 133 
note 3 —probable cause of her rclainingcoine 
ceremonies, 13^ — pievcnls the abolishing of 
licenses and dispensations, 14s — orders the 
suppression of prophesyings, 148, 149 — 
supported the Scottish clergy, 156 —omits to 
summon parliament, idn/— anxious for the 
pood goiemmcnt of church and state, but 
jealous of interference, 157 — her \iolence 
towards bishop D>x,t 63 - tyranny of, towards 
her bishops, ibtd note 4 • her reported offer 
to llie puniaiis, 167 note 3 — Walsingbam’s 
letter m defence of her government, 171 note 
1 — view of her civil government, chap v 
169-206 — character of her admimstralion 
chiefly religious, 169 — her advantages for 
possessing extended authority, 170 —her 
course of government illustrated, 172 note 3 
—unwarranted authonty of some of her pro- 
clamations, 174 —disposition to adopt martial 
law, 177 and note r —her illegal commission 
to sir 'Thomas Wilford, 178 -^id not assert 
arbitrary taxation, 129 —her singular frugal- 
ity, rill/ —borrowed money bypnvy seals 
but punctual in repayment, 180 —instance of 
her returning money illegally collected, tbtd 
note 3 —dispute of, witli the parliament, on 
her mamage and succession, and the common 
prayer, 183 — instances of her interference 
and authonty over hcrparliamcnts, tbtd 186 
-191 — resigned monopobes, igi — compelled 
to solicit subsidies of her latdr parhanicius 
jga — added to the members of the house of 
commons, 193 —her monarchy limited 201 
note 3 —supposed power of a crown, 205 — - 
Philip II attempts to dethrone, 207 note 1 
— intended James I for h-r successor, 208 
note 3 -her popularity abated m her iatter 
years, 213 and note —probable causes of 
tbtd —public debt left by, 180 — probable 
icasons for her not imposing customs on fo 
reign goods, 228 — mutilation ordered by the 
star chamber, under, 319 — alienauon of part 
of Ireland, in the reign of, 845 — reasons for 
establishing theprotestant religion in Ireland, 
in the reign of, 846 

Empson (sir Richard), and Edmund Dudley 
prostitute instruments of the avarice of 
Henry VII , 27 — put to death on a frivolous 
charge of high treason, 28 and note i 

Enclosures, rebellion concerning, 79 

England, state of religion in, at the beginning 
of the i6lh century, 55 —preparations in, for 
a reformation of the church, tbtd —means of 
Its emancipation from the papal power, 61 — ' 
foreign policies of, under James 1 , 238 

England, view of, previous to the long parlia 
ment, 350-502 — divided into districts by 
Cromwell, 465 sec also note titd — state 
of since the revolution in 1688, compared 
With Its condition under the Stua«s,686, 687 — 
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its danger of becoming a province to France, 

Eiigfand, New, proclamation against emigra- 
tions to, 335 

English nation not unsuited to a republican 
form of government, 480 —unwillingness of 
the, to (brce the reluctance of theirsovereign, 
586 — English seulers in Ireland, their de- 
generacy, 837 — sctllement of, in Ilfunstcr, 
Ulster, and other parts, 853 — injustice at- 
tendmg them, 853 

Episcopacj, house of commons opposed to, 
156 — divine right of, maintained, 281 and 
not^ I, 339 and note 4 — moderation of, 
designed, 373 andra/e4 — bill for abolishing, 
405 — revived m Scotland 820 — jurisdiction 
of the bishops unlimited, litd Episcopal 
disciplmc revives with the monarchy, sir — 
clergy driven out injuriously by ihe populace 
from their Iivangs, 826 — permitted to hold 
them again, ibtd 

Episcopalians headed by Sclden, 430 and 
nole $ 

Erastiamsm, the church of England m danger 
of, pi tioie 2 

Erastians, party of, descnbed, 431 and noie 

Emdiitan of a Christian ^Tnn, 1540, reformed 
doctrines contained in, byauthontj of Henry 
VIII , 71 — character of, tbtd note i 

Escheats, frauds of, under Henry VII , 26 — 
act for amending, 27 

Essex (county of), extent of rojnl forests in, 


Essex (Robert Dev ereux, earl of), injudicious 
conduct of after the battle of Edgohiil, 400 
note I — raises the siege of Gloucester, 403 — 
suspected of being reluctant to complete the 
inumph of the parliament, 418 and note t 

Estates the convention of, turned into a par- 
liament, 823 — forfeitcdj in Ireland allotted 
to those who would aid in reducing the ishnd 
to obedience 863 

Et catera oath imposed on the clergy, 373 

Europe, absolute sovereigns of, in the sixteenih 
century, 203 

Exchetiuer, court of, trial in, on the lung's pre- 
rogative of imposing duties, 228 and note 4 
— cause of ship-money tned in the court of, 
308 and iu/te i — court of, an intermediate 
tnbuna! between the king’s bench and par 
Iiament, 622 

Excise on liquor, first imposition ofj in Eng- 
land, 417 and nott 2. — granted in lieu of 
military tenures, 307 — prerogative of the 
crown reduced by the, 508 

Eachision of ihe duke of York proposed and 
discussed, 384, 586, 5S8 —of placemen and 
pensioners from parliamenr, 735 and twle 

Exeter, bishopnc of, despoiled m the reforma- 
tion So. 

Exo/fc -yoath la the high commission court, 
151 — attacked m the house of commons, 
io7 

Expulsion, nght of, claimed by parliament, 
> 9 !)- 


Factions of Pym and Vane, 372 — cause of their 
av ersion to ^oRc measures, ibtd —at 0 xford, 
410. 

Faitfxx fsir Thomas), and Oliver Cromv cll, 
niparionty of their abihties for war, 4x8 


Falkland (Henry Carey, lord), account of 411 
note I 

Family of Love said to have been employ ed bv 
the papists, p 3 , note i 

Fcckenham (John abbot of Westminster!, im 
prisoned under Elizabeth 93 note a 

Felton ( ), executed for fixing the pope’< 

bull on the bishop of London’s palace 136 
Fenwick (sir John), strong opposition to his 
attainder m parliament, 696 — liis impnident 
yet true disclosure, 697 

Ferdinand (emperor of Germany) vvnics to 
Elizabeth on behalf of the English catholics, 
93 and note i — his liberal religious policy, 
ibid note 

Ferrers (George) his illegal arrest 196 note 
Festivals in the chutch of England, 282 
Feudal rights perverted under Henry VII , 26 
— system, the introduction of, 806 — remarks 
on the probable cause of its decline, 810 
Filmer (sir Robert), remarks on his scheme of 
government, 6 o 3 

Fmch (Heneage), chief justice of the commog 
pleas, adviser of ship-money , 306 — defends 
the kinjj’s absolute power, 311 — parlia- 
mentary impeachment of, 390 note 2 
Fines, statute of, misunderstood 23 
Fire of London 350. — advice to Charles on the, 
ibid — papists suspected, 351 — odd circum 
stance connected with, tb/d and note 
Fish, statutes and proclamations for the eating 
of, m Lent, 282 note 2 

Fisher (John, bishop of Rochester), his defence 
of the Gergy, 39 — beheaded for denymg the 
ecclesiastical supremacy, 35 
Fiizhams (Edward), his impeachment, 395 — 
constitutional question on, discussed tbtd 
Fitzstephen, his conquests in Ireland, 834 
FIander>, books of the reformed rehgion printed 
in, 71 

Fleetwcod (lieutenant general CHiarlcs), op- 
poses Cromwell’s assuming the title of king, 
470 — the title of lord general, with power 
over all commissions, proposed to be con 
ferred on, 477 — his character, 484, and 
note 2 

Fleming (Thomas), chief baron of ihe ex- 
chequer, his speech on the king;’s power 
220 . 

Flesh, statutes, &.c , against eating, m Lent, 
391 note's. 

Fletcher (John, bishop of London), sjspttdr/ 
by Ebzabeth 167 note 2. 

Floyd (Mr ), vnolcnt proceed ngs of the parliA 
ment against, 257-259 — the mfamous case 
of, conduct of the commons in, 789 
Forbci 'sir David), fined by the star-chamber, 
3=0 

Forest laws, enforcement and oppression of, 
under Char’es 1 , 303 and no'e 2 — extent of 
forests fixed by act of parliament, 353. 
Foifeiture of the charter of London, 599 — 
observe ions on the proceedings on, ibid 
For*csait. f'lr John), question of his election, 
217, 2 i3 

Fostering, Tnsh custom of, explained, 838 note 
— sev ere penalty against, 8oa 
Fox (Edward, bishop of Hereford), excites 
Wolscy to reform the raoiuctenes, 63, 

Fox fr ght honourable C J ) his doubt whether 
James n aimed at subxenng the protcstanl 
estabhsliment examined 644. — an-cdotc of, 

60 ^ 
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and the duke of Newcastle, concerning secret 
service money, 781 note 
France, its government despotic when com- 
pared with that of England, 202 — authors 
against the monarchy of, tiid, note t — public 
miscrj of, 7SO| and note 
Franchise, elective, taken away from the ca- 
tholics of Ireland, 86 q and note 
Francis I (King of France), his mediation 
between the pope and Henry VIII , 58 
Francis II (king of France), display of his 
pretensions to the crown of England, 103 
and note a 

rankfort, divisions of the protestants at, 131 
note 2 

Freeliolder, privileges of the English, 314 — 
under the Saaons bound to defend the 
nation 383 

French government moderation of the, at the 
treaty of Aix K Chapelle, 801 
Fresh sevenues against dissenters, 558 
Fulham, destruction of trees, &.C., at the palace 
of, by bishop Aylmer, 152 note i 
Fuller (Mr ), imprisonment of, by the Star 
chamber, 250 

Gardiner (Stephen, bishop of Wnchester,) | 
prevails on Henry VIII to prohibit the 
English Bibl^ 7* note 1 — forms a list of 
wards in it unfit tor translation, liut — a sup 
porter of the popish party, 73 —in disgrace 
at the death of Henry VIII , tO;<F — character I 
and virtues of, 82 loote i — his persecution 
paUiated jStd, 

Garnet (Henry), his probable guilt in the 
gunpowder plot, 287 note i 
Garraway and Lee take mone> from the court 
for softening votes, 564 and Ko'e 
Garrisons ancient military force kept in 3S5 
Gaudcn (Di Johnj, the supposed author of 
Icon Basihke 452 and note i 
Gavel kind, tenure of Irish, explamed, S32 
and note — determined to be void, 853 
Gentry, or landowners under the Plantagenets 
without any exclusive pnvile;je, ao -^isor 
dered state of, under Henry VI and Edward 
IV 21 — of the north of England, their 
turbulent spirit, 32 — repressed by Henry 
VIII and the court of star chamber, :iu/ 
and ^lotex —why mchned to the reformation, 

62 —of Enghnd, became great under the 
Tudors denv ing their estates from the sup- 
pressed monasteries, 69 

George I (king of England), his accession to 
the crown, 759 — chooses a Whig ministry 
tbui — great disaffection m the kingdom, 760 
and note — causes of his unpopulantj 76S — 
Habeas Corpus \ct several times suspended 
in his reign, idjif note — incapable of speaking 
English, trusted his ministers with the ma- 
nagement of the kingdom 798 
George I and George II (kings of England), 
their personal authonty at the lowest point, 
800 

Gcoige II , character of, 799 
Geraldines family of the, restored, 844 
Gerard (Mr ) executed for plotung to kill 
Ciomvv ell, 464 and note ^ 

Germany less prepared for a rebgious refonn- 
otion than England, 53 — books of the 
reformed religion prmted in, 71 — celibacy of 
pnests rejected by the protestants of jj - 


troops or, sent to quell commotions, 79. and 
note 2 — mass not tolerated by the Lutheran 
princes, of 80, 81 note i — reformation 
caused by the covetousness and pnde of 
superior ecclesiastics, 83 —war with, com- 
mons’ grant for, in i6ai, 239 
Gertniydenburg, conferences broken off and 
renewed at 748 — remark of Cumungham on 
the, tbui no'e 

Glamorgan (Edward Somerset earl of), dis 
covery of a secret treaty between him and 
the Irish catholics, 426 — certamty of, con- 
firmed by Dr Bucli, 427 and iwte 1 
Godfrey (sir Edmondbury), his very extraor- 
dinary death, 381 — not satisfactorily ac 
counted for, 381 and notes 
Godolphm (Sidney, earl of), preserves a secret 
connexion with the court of James, 733 — his 
partiality to the Stuart cause suspected, 754 
Godslow nunnery, mterceded for at the dis 
solution 67 

Godwm (Wilham), important circumstances, 
omitted by other historians, respecting the 
self-denpng ordinance, pointed out bj , in his 
history of the commonwealth, 419 note i — 
his book characterized as a w ork m which 
great attention has been paid to the order of 
time, 429 note i 

Gold com, Dutch merchants fined for export- 
ing, 245 

Goodwin (sir Francis), question of bu election, 
ai8 and note t 

Gookm (Mr Vincent), cunous letter of to 
Henry Cromwell, 463 note 3 
Gossipred, 838 severe penalty against, 

840 

Government of England, ancient form of, a 
limited monarchy, 201-204 — erroneouslj 
asserted to have been absolute, 202 — con 
sultations against the, of Charles II begiti 
to be held, 601 — difficult problem m the 
practical saenceof, 671 — always a monarchy 
limited by law, 676 — its predommatmg cha- 
racter anstocratica], tint — New and revolu- 
tionary, remarks on a, 682 — Locke and 
Montesquieu, authonty of their names on 
that subject, 772 — stunious to promote dis- 
tinguished men, liui. — Executive, not de- 
pnved of so much power by the revolution as 
IS generally supposed, 797 —arbitrary, of 
Scotland, 820 

Government, Irish, its zeal for the reformation 
of abuses, 839 — of Ireland, benevolent 
scheme m the 853 and note 
Governors of distncts in Scotland take the 
title of earls, 806 

Govvne (earl of), and his brother, executed fo 
conspiracy, 318 and /wte 
Grafton (Thomas), hu Chronicle imperfect, 28 
note 

Graham and Burton sohcitors to the treasurv 
committed to the Tower by the council, and 
afterwards put in custody of the sei3eant oy 
the commons, 789 

Graminont, Mcniotrs of, character of that 
vv ork 553 i ote 

Granville llord) favourite mmister cf George 
II 779 — bickering betw een him and the 
Pelhams, tiid 

Gregory XIII , his explanation of the bull ol 
Pius V , IIS 

Grenville (njibt honourahle George), hts excel 
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lent statute respecting controverted elections, 
640, 64 r 

Grey (lady Cathenae), presumpUi e heiress to 
the English throne at the beginning of Elira- 
beths reign, 99, 244 —proceedings of the 
q^ueen against her, 102 and notf z — her 
party deprived of influence by their ignoble 
connexions, 103 —legitimacy ofhermamage 
and issue, 210, 211 — present representative 
of thm claim , 212. twte 2 — her former mar- 
riage with the carl of Pembroke, thid 
Grey (Leonard, lord, deputy of Ireland), de- 
feats the Irish, 844 

Grey (sir Arthur), hits seventy tn the govern- 
ment of Ireland, 848 

GnfSn ( ), star-chamber information 

against, 318 Mte 

Grunstoa (sir Harbottle), extract from his 
speech, 488 note i —elected speaker, 407 
Gnndal (Edmund), bishop of London, his letter 
concerning a pnvate pnest, 92 
Gnndal tEdmund, archbishop of Canterbury ), 
prosecutes the puntans, 146 — tolerates their 
meetings called “ prophesymgSj” 148 — his 
consequent sequestration and mdependent 
character, 149. and i 
Gunpowder plot, probable conspirators m the, 
287 and t~aie s 


Habtas Corpus, trial on the nght of, 271-275, 
277, 298 — act of, first sent up to the lords, 
563 — passed, 617 and uett 3 — no new pnn 
ciptc introduced by it, 6t8 — power of the 
court of common pleas, to isaue wnts of, tbid 
and iu)ie — particulars of the, tiid — its e£fec 
tual remedies, 6ig 

Hale (sir Matthew), and other judges, deade 
on the fllegality of fining Junes, 615 — Jus 
timid judgment it, cases of treason, 7x3 
Hales (John), Jus defence of lady Catherine 
Grey, 102 and iio/e 3 — his character and 
Treatise on Schism, 348 note i 
Hales (sir Edward), case of, 650, 65r 
Hahfax (George Savilc, marquis of), gi\es 
offence to James II , 642,— declaration of 
nghts presenied by, to the prmce of Orange, 
627, 678 — retires from power, 6S3 
Hall (Arthur), proceedings of parhament 
against 198, 199 and noV i —famous case 
of, the first precedent of the commons punish- 
ing one of their own members, 734 
Hall (Edward), fu> CnromcU contains tl e best 
account of the events of the reign of Henry 
Vlll , ag note 2 — Jus account of the leiy of 

30 <‘Ote I 

Hall (Dr Joseph, bishop of EvcicrJ, his defence 
of episcopacy , 339 note 4 
JiamiUon (James duke of), c-gaged in the 
interest of the Pretender 736 — knhd la a 
duel wiih lord Mohun, ibid 
Hampden (John), levy on, for sJupmonej 308 
and role x — trial of, for refusing paj ment 
309-112 ard notes — mentioned by 10 d 
blralTord 330. 

Hampton Couu conference with the puntans, 
215 

Hanover, settlement of tne crown on the nc,^e 
hf, 7 ^ —b -italiDns cf the prerogative con- 
ta.n;d n It, 729, 730 and < *e — remarkable 
cause of the fc-rtn remedial art-cle, 7-0 
Ha over, tne ho-se of, «pokea of vvitE coa 


tenpt, 7jO and no e —acquires the duchies 
of Bremen and Vctdeii m 17 10, 760 
Hanovenan succession in danger from the 
ministry of queen Anne, 737 and role 
Harcourt (Sunon, lord chancellor), engaged in 
the mterest of the Pretender, 736 
Harding’s case, constructive treason in, 7ir 
and notes 

Hardvvacke (lord chief-justice), his arguments 
in opposing a bill to prevent smuggling, 796 
Harley (sir Robert), puritan spoliations of, yj6 
and i^te 3 

Harley (Robert, earl of Oxford), his censute 
on the parliamentary proceedings agains 
Floy d, 258 rote 3 

Harmer, his valuation of monastic property in 
England, 63 and note o 67 note r 
Hamngton (sir John), notice of James I by» 
214 note 1 

Hatton (sir Chnstopber), his lemty towards 
papists, 129 and note i — an enemy to the 
puntans, 150 —his spoliation of churcli pro 
peny, 1 £6 —attempt to assassinate, 177 — 
hu forest amercement, 303 
Healh (Robert) attorney general, his speech 
on the case of habeas corpus, 274 —on the 
petition of nght, 298 —denies the cnminal 
jurisdiction of parliament, mid 
Heath (Thomas), seized with sectarian tracts 
98 note r 

Hennetta Mana (queen of Charles I ), con- 
ditions of her marriage with him, 202 — lettei 
of, concerning the religion of Charles 1 , 344 
«oV 1 —her imprudent zeal for popery, 3^ 
note I —fear of impeachment, 38r note i — 
sent from England with the crown jewels, 
390 and note i — Char’es the First’s strange 
promise not to make any peace without her 
mediation 402 — impeachment of for high 
treason, the most odious act of the long 
parliament 402 — her conduct, 420. — and 
advice to Cliailes, ibid — writes several ini- 
penous letters to the king 423 —forbids him 
to tbmk of escapmg, ibid no*e $ — ill conduct 
of, 424 — abandons all regird to Engl,sh 
interest, m d — plan formed by to deliver 
Jersey up to France, ib d — power given her 
by the king to treat wnth the catholics, 425 — 
anecdote of the king’s letters to her 424 
roles 

Henry II (kingof England), institutes itineract 
justices 20 — mvasion of Ireland by, S34 
Henry VI , clerical laws improved under, 55 
Henry Vll (king of England), state of the 
kingdom at his accession 22. — parliament 
called Dy, not a scrvi'c one, icid — proceedings 
for securing the crown to hj poste-itv, t’’id 
his mamage, and vntp'ancc in guardmg the 
crown, made his reign reputab'e but no 
tranquil, ibid — statu’e of the nth of con 
ceming the duty of allegiance, 23 — Black- 
sloncs reasoning upon it erroneous, tliat ci 
Hawkins correct, iw'e—diil not mucit 
increase the power 01 tbe crown wiJ — lawr 
enacted by, over rated by lord Bacon, 24 — 
his mode of taxauon, 25 — subs-cnes being 
unpopular, he has recourse ja berevoleuce, 
-■0 —and to an'crcen'cnts and fo-feiturcs, 27 
—made a pro'll of all ofaces, even buiopre. 
ihd. — V, eal h amassed by Jura soon dis-!p„ ed 
by his sn rAi/ — council ccu-t formed oy 
exu-uag at the fall of AAo'sey, 32 — cc in* 
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of star chamber, nor nnmmnable by his act, 
53 / ote 2 — Ins fatal suspicion, 54 —enacts 
the branding of clerks convicted of felony, 
55 —probable policy of, in the mamage of 
Henry VIII, 57 and «<7/e i — low point of 
his authority over Ireland, 8^0 — confined to 
the four counties of the Engluh pale, ibid 
Uenry VIII , his foreign policy, 27 — Ins pro- 
fusion and love of magnificence, —acts 
jiassed bj, to conaliatc the discontents 
excited b} his father, ibid —extensive sub- 
sidies demanded of parliament by hmi, aS — 
cxacuon by, niLscalled benesolencc, in 1545, 
29 — instance of Ins ferocity of temper, 34 
3S, 36, 37 — reflections on his govcrimicnt and 
character, 40 —did not conciliate Ins people s 
affections, ibid —tv as open and generous, but 
his foreign politics not sagacious, 41 — 
memorj revered on account of the Reforma 
tion, ibtd — was uniformly successful in his 
wars, ibid — as good a kingas Francis I ,ibid 
note I —suppresses the turbulence of the 
northern nobility, &.c , 52 — star chamber 
In lull power under, 53 note 3 — his intention 
of beheadmg certain members of parliament, 
ibid —fierce and lavish effects of his wayward 
humour, 54 —religions contests the clnef 
support of his authority, ibid — Lollards 
executed under, 55 — controversial answer to 
Luther, 56 — ability of, for religious dispute, 
ibid note 2 —apparent attachment of, to the 
Romish church ibid — his marriage, and 
(version to Catherine of Aragon, 57—111116 
of his marriage with Anne Holey n, 58 and 
note —sends an envoy with Ins suoniissioii to 
Rome, ibid — throws off its authoiaty on 
receiving the papal sentence, 59 —his pre 
vious measures for doing so, ibid — lakes 
away the first fruits from Rome, 60 — 
becomes supreme head of the English church, 
6i and iw/r— delays his separation from 
queen Cathenne, from the temper of the 
nation, dud — expedient concemmg his 
divorce, 62.— proceeds in the Reformation 
from policy and disposition, 64 — tlie history 
of Ins time written with parUality, ibid note 
2 — not enriched by the revenues of sup 
pressed monasteries, 66 — his alienation of 
their lands beneCaal to England, ibid — 
should have divested rather than have con 
fiscated their revenues, 67 —doubtful state of 
his religious doctrmes, and his inconsistent 
cnielty m consequence 71 —sanctions the 
principles of Luther, i/'iri— bad policy of his 
persecutions, 72 — prohibits the reading of 
Lmdal’s Bible, ibid note — state of religion 
at his death, 73 — his law on the ceUbacy of 
priests, 78 — his reformed church most agree 
able to the English, 87 note i — his provisions 
for the descent of the crown, 99 — supports 
the commons m their exemption from arrest, 
196— his will disposing of the succession, 
209 — doubt concerning the signature of it, 
did — account of his death, and of that 
Instrument, did note i —disregarded on the 
accession of James, 213 — mstituiion of tlie 
council of the north by, 325 
Henry IV (kmg of France) opposes the claim 
ef Arabella Stuart on the English crown, 208 
note 1 

Henry (Prance of Wales, son of James I ), his 
death, 239 note 3 — su piciou concornmg it, 


251 note 2 — design of marrying him to the 
infanta, 254 and note 1 
Herbert (chief justice), Ins judgment in the 
case of sir Ldward Hales, 650 — remarks on 
his decision, ibid 

Herbert (Ldward, lord of Cherbury), fictitious 
speeches in his History of Henry VIII , aS 
note a 

Heresy, canon laws agamst, framed undei 
Ldward VI , 84 note a 

Hertford (Edward Seymour, carl of). Ins private 
in irria^e witli lady Grey, 102 — imprisonment 
and subsequent story of, ibid and note i — 
inquiry into the legitimacy of Ins issue, an 
and notes — Dugdaics account, 212 no'e i 
llcxiiam abbey mterceded for at the dissolution, 

Hcyle Serjeant, his speech on the royal pre 
roi;ativc, iqa, t ote i 

Hcylin (Dr Peter), Ins notice of the Sabbata 
nan bill, 284 note — his conduct towardi 
Pry line, 449 

llcyivood (hlr serjeant), extract from lus/'iii 
dicatioii 0/ Rlr Fox's History, 644 note 
High commission, court of, 1583, us powerful 
nature, 151 note r — act for abolishing the, 
607 and note 

High and low churchmen, ihcir origin and de 
scnplion, 767, 768 

Htsiriomasti r, volume of mvcctivcs so called, 
321 

Hoadly (Benjamin, bishop of Bangor), attacked 
by the convocation, 769 — las principles, linf 
Hobby (sur Philip), recommends the bishops 
revenues being decreased, 80 note a 
Hobby (sit Edward), his bill concenimg the 
exchequer, 189, 201 

Hohngshed (Rapliael) his savage account of 
the persecuuon of the papists, 115 noU i — 
Ins dcscnption of the miserable state of Ire- 
land S48 

Holland (Henry Ricb, e irl of), chief justice 
of eyre, 303 —joins the kmg at Oxford, 403 
— Is badly received, 404 — returns to the par 
liament, did 

Holland, war with, great expense of tlie, 549 
— Charles II receives large sums from 
France during the 555 — infamy of the, 558 
Holies (Denzil, lord), committal and proceed 
mgs against agS-scxi 

Holiis (lord), smeerely patriotic in his clan 
destmc intercourse with 1 ruicc, 567 and 
note 

Holt (chief justice), his opinion concerning the 
power of the commons to commit, 792 
Homilies, duly of non resistance maintained 111 
tlie, 294 note 

Hooker (Richard), excellence of his EccUsuis 
iical Folity, i6o — cliaracter and force of lus 
argument, did — relative pcrfcclioii of the 
vanous books, 161 — imperfections of, 162 — 
justness and liberality of, in his views of 
government, 163 — mtcrpolations 111 the 
posthumous books considered, did and note 
164— his view of tlie national constitution 
and nionarcy, 164, 165 —dangerous view of 
the connexion of church oud slate, 164-169 
note 

Hooker member for Athcnry, extract from his 
speech m the Irish parliament, 850 
Hooper (John, bishop of Gloucester), refuses 
consecration m the episcopal habit, 1 (i 
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Hopes of the presbytenans from Charles II , 
Sio 

£k}uses built of limber forbidden to be erected 
m London after the great fire, 6x4 
Howard (Catherine), her execution not an act 
of tyranny, her licentious habits probably 
continued after marriage, 58 
Howard (sir Robert), and sir R. Temple, be- 
come placemen, 563 

Howard (lord of Eseneb), his perfidy caused 
the deaths of Russell and Essex, doe 
Howell (James), letter concerning the elevation 
of bishop Juxon, 333 note 2 
Hugonots of France, their number, 134 note 3 

Huic ( ), physician to queen Elizabeth, 

accused of dissuading her from marrying, 
too note 3 

Hume (David), his estimate of the value of 
suppressed monastenes, 6j note — perversion 
in his extracts of parliamentary speeches, 
rgt note — his erroneous assertion on the 
government of England 203 note 2 —his 
partial view of the English constitution under 
Elizabeth, 206 note —his account of Glamor- 
gan’s commission, 437 

Hun (Richard), effects of his death m the Lol- 
lards’ tower, 56 

Huntingdon (George Hastmgs, earl oO, his 
title to the English crown, 208 
Hutchmson (Mrs ', her bMutiful expression 
of her husband's feelings at the death of the 
regicides, si6 

Hutchinson (colonel), died in confinement, 543 
Hutton (Mr , justice), his statement concerning 
a benevolence collected for Elizabeth, r8o 
note 3 

chief justice), his speech 
eas corous, 274 
Hyde and Keehng (chief justices), exercise a 
pretended power with regard to Junes, dr 4 
and note 

Icon BasiUkd, account of, 452 
Images, destruction of, under Edward VI , 74 
and note 

Impeachment, parliamentary, character and 
instances of, 255^ 265 — question on the king’s 
nghtof pardon in cases of, 574 — decided by 
the act of settlement against the kin^s nght, 
575 — abatement of oy dissolution of parlia- 
ment, 576 — decided m the case of Hastmgs, 
579 —of commons for treason constituuonal, 
S9S 

Impositions on merchandise without consent of 
parliament, 237, 228 and note 4 — argument 
on, 229-231 — again disputed m the house of 
commons, 243. 

Impressment, statute restraining, 363 
Imprisonment, illegal, banished from the 
English constitution, 173 — Flagrant instances 
of, under Elizabeth ibid — remonstrances of 
the judges against, ibid 
Incident ilransaciion m Scotland so called), 
alarm excited by the 379 
Independence of judges, 736 — this impor'aitt 
provision owing to the act of settlement, ibid 
Independent party (the , tlieir first great 
victory the sclfdenjing ordinance, 418 — 
new model the army ibul — i 10 essential 
characters of 419 and note t — first brmg 
forward principles of toleration, 433 
Indcpcudeals, liability of ti« to .ciu-e laws, 


Hyde (sir Nicholas, 
on the trial of hab 


159 —origin of the name, tint —emigrate W 
Holland, ibid — and to America, 335 
Influence of the crown m both houses of parlia 
ment, remarks on the, 78r 
Innes, father, the biographer of James II , 
extract from, 659 

Innocent VIII (pope), his bull for the refor- 
mation of monastenes, 64 note 2 
Institution of a Christian Jilait, 1537, reformed 
doctnnes contained in, by authonty of Henry 
VIII jt — character of, ibid note r 
Insurgents in the rebellion of 164 r, tbeir suc- 
cess, 863 — claim the re estaohsliment of the 
catholic religion, ibid 

Insurrections on account of forced loans, 31 — 
on the king’s supremaw, ibtd — concerning 
enclosures, 35 — of sir Thomas Wyatt, &c., 
89 note 

Intercommumng, letters of, published in Scot- 
land, 820 

Intngues of Charles II with France 548 
Ireland, mismanagement of the affairs of, 683 
and note — ancient state of, 830 — necessity 
of understanding the state of soaety at tht 
time of Henry the Second’s invasion, ibid — ♦ 
Its division, 831 — king of, how chosen, ihid 
Its chieftains, ibid — rude state of society 
there, 833 — state of the clergy in, 833 — 
ancient government of, nearly anstocratical, 
tbtd — Its reduction by Henry II , 834 — its 
greatest part divided among ten English 
families, 83s — the natives of expelled, tbtd 
English laws established in, tbtd — natives of, 
claim protection from the throne, 836—115 
disorderly state, 839 — miseries of the natives, 
840 — Its hostility to the government, tbtd — 
Its northern provinces, and part of the south- 
ern, lost to die crown of England, ibid —its 
conduct during the contest between the houses 
of Yorkand Lancaster, 84a -royal authority 
over It revives under Henry VIII , 844 — 
raised to the dignity of a kingdom, 845 — 
elections declared illegal m 850 — rising of 
the people to restore the cathohe viorship, 
S52 — pnests ordered to quit, 853 —English 
laws established throughout, ibid —scheme 
for perfecting its conquest, 854 — Edmund 
Spenser, his account of the state of Ireland, 
ibid — consuiuuon of its parliament, 857 — Us 
voluntary contnbution for certain graces, 858 
— free trade to be admitted, ibid — rebellion 
of 1640, 860 — itsmisgovernment at all times, 
861 — Its fresh partition 864 — declaration for 
Its settlement by Chatles II , ibid — different 
pailiLS in, their various claims, ibid —declar- 
ation not satisfactory, ibid — complaints of 
the Insh 865 — natural bias of Charles 1 1 to 
the religion of. ibid — unpopulanty of the 
duke of Ormond witli the Inshcaihohcs, $66 
— lord Berkley’s administration m 1670 ibid 
— the civil olfices of filled with cathobes m 
tbc reign of James II , ibid — cival war of,m 
i68g ibid — treaty of Limenck 867 — aathof 
supremacy imposed on the parliament of, 869 
— three nations and their religions in 870 — 
Us dependence on the English parliament, 
071 — nsiug spmt of independence in 872 — 
Jealousy and discontent of tlio nan cs of 
ammsc the English governmeat, ibut 
Insh agents for the settlement of Ireland dis- 
gust Charles II , 865 
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Irish catholics, penal laws against, 868 
Irish forfeitures resumed, 702 
Irish lords surrender their estates to the crown, 
853 

Irish, nati\es, claim the protection of the 
thione, 836 — not equitably treated in the 
settlement of the colonies, 855 — origin of the, 
830 — their ancient condition, 833 — their 
character, tbid — disaffected, their connexion 
with Spain, 861 

Jacohite faction, origin of the, 681 — party ren 
dered more formidable by the faults of 
government, 774 —their strength, 77s — 
strength of, in Scotland, in the reigns of 
George I and II , 828, 829 
facobites, intnguesof the, 752 — their disaffect- 
ed clergy send forth libels, 733 —decline of 
the, 773 

Jacobitism of the ministers of queen Anne, 
756, 757 Kd/e — of Sivift, ihid — powerful in 
the church, 720 — its general decline, 829 
James I (kmgofEngland), view of the English 
constitution under, chap vi , 206-266 — his 
quiet accession, notwithstanding the numer- 
ous titles to the crown, 208 — his and the 
other claims considered, 209-213 and twles 
— ^Elizabeth s intrigues against, 208 note 2 — 
four proofs against his title, 209 — his affec 
tion for hereditary right, 213 — posture of 
England at his accession, thtd —his early 
unpopularity, 214 —hasty temper and disre 

f ^d of law, 214 iicie i —his contempt for 
dizabeth,/inf neifi —the Millenary petition 
presented to, tbtd and note 4 — his conduct 
to the puritans at the Hampton Court con 
ference, 213 and noUs —proclamation for 
conformity, tbid — his first parliament sum- 
moned by irregular proclamation, 216 — em- 
ployed m publishing his maxims on the power 
of princes, tbid —dispute with, on the elec- 
tion of Fortescue and Goodwin, 217 —artifice 
of, towards the commons on a subsidy, 220 
— JiscoDtent of, at their proceedings, tbtd 
lyj note 2 —his scheme of an union with 
Scotland, 223 and notes — his change of 
title 22^ note 2 — continual bickerings with 
his parliament, tbtd — his impolitic partiality 
for Spain, 223 and notes 234-263, and notes 
289 -duties imposed by, 227 and note i — 
drfects of his character, 237 and notes — 
foreign politics of England under, 238 — his 
treatment of lord Coke, 239 note i — his use 
of proclamations, 241 note — his endeavours 
to raise money by loans, Udes, SLc, 242 and 
•tote —dissolves the parliament, 244 and 
tote — his letter and conduct to the twelve 
judges, 248, 249, — his unpopularity increased 
by the circumstances of Arabella Stuart, 
^Overb^lry, and Raleigh, 251-233 — his pro 
bable knowledge of the murder of Overbury, 
252 and note — calls a new parliament, 234- 
— his sudden adjournment of it, 259.— he 
letter to the speaker of the commons on peti 
tions against popery, 260 — reply of, to a 
second petition, adr — adioummcnt, dissolu 
tion, and proceedmgs against members of 
both houses, 263, 263 note 2 — libels against, 
263 and note 3 — his declaration of sports, 
283 — opposes the Arniiman heresy, 284 and 
— suspected of inclimuon to the papists, 
aSd and •loU 2 —an wcrs cardinal Bellar- 


mine, 289 note 1 — state of papists under, 
286-293 and notes —his reign the most im 
portautmthe constitutional history of Ireland, 
851 

James 11 (king of England), attnbutes hu 
return to popery to the works of Hookeri 
162 note — his schemes of arbitrary power, 

647 —issues a proclamation for the payment 
of customs, tbtd and note — his prejudice in 
favour of the catholic religion, 644 — his in 
tention to repeal the test act rd/tz— ms remark 
able conversation with Banllon, ibid and 
note — deceived in the disposition of his sub 
jects, 646 — supported by nis brother’s party, 

648 and note —prorogues the parliament, 

649 — his scheme for subverting theestabhsh 
ed religion, 652 —his success against Mon* 
mouth mspires him with false confidence, 
654 — rejects the plan for excluding the 

f inncess of Orange, 635 — dissolves the par 
lament, 65B —attempts to violate the right 
of electors, 639 — solicits votes for repealing 
the test and penal laws, tbtd — expels the fel 
lows from hlagdalen college, 660 — his infa 
tuation, 661 —his impolicy, tbtd — received 
500,000 Iivres from Louis XIV, 662 —his 
coldness to Louis XIV , tbtd — his uncertain 
policy discussed, zinf —his character, linf 
and note — reflections on his government, 664 
— compared with his father, ziiif— has a 
numerous army, 666 —influenced by his con 
fessor Petre, 068 —considered an enemy to 
the prince of Orange and the English nation, 
tbtd — his sudden flight, tbtd —his return to 
London and subsequent flight, 669 and note 
—vole agamst him in the convention, 6^2 — 
compassion excited for him by historians, 
680 — large proportion of the tones engaged 
to support him, 690 — various schemes for his 
restoration, and conspiracy in his favour, 
693 — issues a declaration from St Germain s 
tbtd and note 603 note — charged by Burnet 
with pnvity to the scheme of Grandval, 694 
note — his commission to Crosby to seize the 
pnnce of Orange, 693 note — civil offices, 
courts of justice, and the pnvy counal m 
Ireland, filled with catholics in the reign of, 
866 

James II (king of Scotland), statute of, to 
prevent the ahenation of the royal domains, 
454 

James VI (king of Scotland), his success in 
restraining the presbytenans, 814 — his aver 
Sion to the Scottish presbytery, 8r6 — forces 
on the people of Scotland the five articles ot 
Perth 817 

James VII (kmg of Scotland), his reign, 822 
his cruelties, 823 — attempts to introduce 
popery, tbtd — National rejection of fcjm from 
that kingdom, tbtd 
Jeffenes (judge), violence of^ 652 
Jenkes, committed by the king m council for a 
mutinous speech, 616 

Jenkms (judge), confined m the Tower by the 
long parliament 701 

Jenner (a baron of the exchequerl , committeo 
to the lower by the council, and afterwards 
to the custody of the serjeant by the com 
mens, 789 

Jwmjm (Henry lord),dictatonalstyle assumed 
by him in his letters to Charles I , 423 
Jesuits, their zealfsir the cathohe faith, 128.- 
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missionanes of, m England, 733 and note 

Jewel (John, bishop of Salisbury), opposes 
church ceremonies and habits, 132 and note, 
334 and «n/e 

cws permitted to settle m England, 510 
ohnson fDr Samuel), error of, ivith respect to 
lord Shaftesbury, 71S note 
Joseph (emperor of Germany), bis death, 750. 
Joyce, seizure of Charles by, 43s 
Judges m the reign of Henry VIII , their 
opinion that attainders in parliament could 
not be reversed m a court of law , 36 — of the 
court of star chamber, 52 and note a — of 
Elizabeth, remonstrate against illegal im- 
prisonments, r73 — privately conferred with, 
to secure their determination for the crown, 
245,246 and uoiei — the twelve disregard 
the king’s letters for delay of judgment, 248, 
249 — their answers on the petition of ngnt, 
277 — mstances of their independence xn their 
duty, 299 — theur sentiments on ship money, 
307 — sentence on the cause of, 312 — ^account 
StrafiTord guilty, 368 sndnote — their conduct 
on the trial of Vane, 516 — m the reign of 
Charles II and James II , them brutal man- 
ners and gross injustice, 581 and note — 
Scroggs, North, and Jones, their conduct, 
jSi and note — devise various means of sub- 
lectmg Junes to their own direction, 614 — 
their general behaviour infamous under the 
Stuarts, 736 — mdependence of the, tint — 
this important constitutional provision ownng 
to the act of settlement, rd/u’ — Pemberton 
and Jones, two late judges summoned by 
the commons in the case of Topham, 792 — 
PowTS, Gould, and Powell, their opinions 
concern Jig the power of the commons to 
commit, iSt</ 

Junes governed bj the crown under Elumbeth, 

272 — lined for verdicts, 49 614 — question of 
the nght of, to return a general verdict, 616 

Jurj, tnal by, its anaeut establishment, 20 
note 

Jury grand, their celebrated ignoramus on the 
indictment against Shaftesbury, 591 and 
note 

Justice, open administration of, the best sccunly 
of aval Uberly in England, 170, — courts of, 
sometimes corrupted and perverted, 172, 

273 

Justices of the peace under the PImtagenets, 
their junsdiction '21 — hmitation of their 
power 27 

Juxon (Dr Wiliam, bishop of London), made 
lord treasurer, 323 and / o'e — well treated in 
the parliament, 423. r ote i 

Kam (sir Edward), ambassador at Rome, to 
queen hlary, 90 and note i 
Keeling (chief jusUce), strong resolutions of the 
commons against for fining juries, 613 
Kentish petition of 1701, 7S5 
Kems and gallowglasscs, n a m es of mercenary 
troops m frebnd, 834 

Kildare (carls of) their great influence w Ire 
l^d, 844 — ^earl of), his sou takes up arms 
rinf — ^t prisoner to London, and committed 
to the Tower >h d — eiecuted with five of his 
uncles, ilX 

Kilhgrew and Delaval, parhamentary inquiry 
into their conduct, 704. 


King, ancient limitations of his authoniy 5 r 
England, iS -his prerogauve of restraining 
foreign trade, 230 and note t — ecclesnsuca' 
canons on the absolute power of the, 231 — 
his authority styled absolute, 233 — command 
of the, cannot sanction an Ule^ act, 273 — 
his power of commitung, 272-275 and tiote 
I , 2^ —power of the, over the mihtia con- 
sidered, 387 and note i 
Kings of England, vote of the commons against 
the ecclesiasucal prerogative of, 559— their 
dilBculties in the conduct of government, 8oq 
— their comparative power in politics, ibid — 
of Scothnd, always claim supreme judicial 
power Sio 

Kmg’s Bench (court of), its order prohibitmg 
the pubhshing a pamphlet, 612 — formed an 
article of impeachment against Scroggs, 613 

Knight ( ), proceedings against, oy the 

university of Oxford, 294 and note 
Knight s service, tenure of, 867 note —statutes 
amendmg, 868 

Knighthood, conferred by James I , &c., to 
raise money, 242 note, 302 and notes — com- 
pulsory, abolished, 363 

KnoUys (sir Francis), fncndly to the puritans, 
136 note, 150 —opposed to episcopacy, 156 
note, 158 

Knot (John), persecuting spirit of, against the 
papists, 111 note r — supports the dissenting 
innovations at Frankfort, 131 — his book 
against female monarchy, 203 —founder of 
the Scots reformation, particulars of his 
scheme of church polity, 812 

Lacy, his conquests in Ireland, 835 
Lambert (general), refuses the oath of allegt 
ance to Cromwc)), 471 note i —ambitious 
views of, 477 —a principal actor in expelling 
the commons, 479 —cashiered by parliament. 
480 — his character, 483 — panic occasioned 
by his escape from the lower, 496 — sent to 
Guernsey, 517 — suspected to have been 
pnvalcly a catholic, 527 
Landed proprietors, their indignation at the 
rise of new men, 749 

Landowaiers of England, became great under 
the Tudors, many of their estates acquired 
from the suppressed monasteries, 67 
Land lax, its ongin, 69S — its inequality ibid 
Lands, ancient English laws concerning then 
alienation, 24 — crown and churchj rcstora 
tion of, s°3 — >n Ireland, act for their resutu 
tion, 864 — Its insufliacncy, 865 — three thou 
sand claimants unjustly cut off from any hope 
of restitution, ibid 

Latimer (Hugh, bishop of Worcester), inter 
cedes for Jlalvcm priory at the dissolution, 
67 — zealous speech of, against the tempo- 
nsing clergy, 79 note i 
Latin ntual, antiquity and excellence of, 74 
Lattiudinanan divines, men most conspicuot.s 
in their writings in the reign of kiu^ Charlcj 
II , 647 

Laud (Wlliam, archbishop of Canicrbury ), Ins 
assertion concerning bishops, 2S1 rju'r- 1,32s 
ne'e 1 — high religious influence of, 286 note 
r — his talents and character, 322 and i^Us 
— his coiTCspondcace with lortl Strafford, 326 
&c , 336 note t , 353 and note —accused cj 
prosecuting Prynne.&c 328 —his conduct m 
the church, 333 —prosecution of thepuntans 
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ibid and note 2 — procures a proclamation to 
restrain emigrants, 335 2xAnote2 — cardinal’s 
hat offered to ibid note i — charges of popery 
against, 337, 338 and note i , 339 — union 
with the catholics intended by, 340 — turna 
against them, 345 and note 2 — impeacljed 
for high treason, 409 — confined m the Tytver, 
and in great indigence, ibid — partipulars of 
the charges agamst him, ibid — defifnds him- 
self with courage and ability, ibid — judges 
determine the charges contain no legal 
treason, ibid — commons chringe their im- 
peachment into an ordmanoi for his execu- 
tion, ibid — peers comply,' ibid — number of 
peers present, dnd 

auderdale (duke on,^Pne of the cabal, 547 — 
obliged to confinof nimself to Scotch affairs, 
562 — act of ^tfl^respecting the order of king 
and counjal'^to have the force of law in 
ScotlajadTSao — his tyranny, 821 
Ljivr(the ecclesiastical), reformed, 84-86 and 
notes — less a security for the civil liberty of 
England tlian the open administration of 
justice, 170 — Its ordinances for regulating 
the press, 176 

Laws agamst theft, seventy of, 21 — of England 
no alteration of, ever attempted without the 
consent of parhament 202 — not enacted by 
kings of England without the advice of their 
great councu, 18, 201 — penal, extension of 
the 795 and note — their graoual progress 
and seventy, 796 — have excited httle atten- 
tion as they passed through the houses of 
parliament, ibid — several passed in England 
to bind Ireland, 871 

Lawyers, their jealous dislike of the eccle- 
siastical courts 158 — Whitgift’s censure of, 
ibid note 3 —dislike of, by archbishop Laud, 
and the earl of Strafford, 328 

Layer ( ), accuses several peeis of conspir- 

mg in Atterbury's plot, 773 note 
Leeds (Henry Osborn, duke of), in the Stuart 
interest, 757 note 

Leicester (Robert Dudley, earl of), a suitor for 
the hand of Elizabeth, 99 — Cecil’s arguments 
against him, linf note-^ — assumes an interest 
in the queen, 100 — connexion wilhj broken 
off, ibid — combmes with the catholic peers 
agamst Cecil, 102 note 3 
I eicester (Robert Sidney, earl of), archbishop 
Laud’s dislike to, 340 note 
Leighton (Alexander), prosecution of, by the 
court of star chamber, 321 
Leinster, rebellion of tivo septs m, leads to a 
reduction of their distncts now called King’s 
and Queen’s counties 508 
Lent, proclamations of Elizabeth for obser\ ing, 
17s and note — statutes and proclamations 
for the observance of, 282 note 2 — licences 
for eating flesa in, ibid 

Lesley (bishop of Ross, ambassador of Mary 
queen of Scots), his answer concerning 
J-hzabeth, 115 note 2 

Leslie, remarks on his writings, 725 note — 
author of The Rehearsal, a periodical paper 
in favour of the Jacobites 753 
L’Estrange (sir Roger), busmess of hcensmg 
books intrusted to him, 612 
J ethin^ton (Maitland of), his arguments on the 
tiile of Mary Stuart to the English crown, 
lot and note — his account of the death and 
will of Henry VIII , 2cg note 


Levellers, and various sects, clamorous for the 
king’s death, 447 — favourably spoken of by 
Mrs Hutchinson, 458 note i 
Levies of 1524-5, letters on the dWiculty 01 
raising, 30 note i 

Libel (law of), indefinite, 719 — falsehood not 
essential to the law of, 720. and note — 
settled by Mr Fox’s libel bill m 1792, 

Libels publisiied by the puntans, 153 and notes 
— against James 1 , 263 and note ^ 

Liberty of the subject, comparative view of the, 
in England and France m the reign of Henry 
VIII , 31 — civil, its securities m England 
18 — public, dangerous state of, under the 
Stuarts, 609 — of conscience, declaration for, 
641 — Its motive, ibid — observations on its 
effects, ibid, 651 — similar to that published 
in Scotland, ibid — of the press, 719 — par 
ticulars relating to the, 720 
Licences granted for eating flesh in Lent, 282 
note 2 

Licensing acts, 612 — act, particulars relating 
to the, 718, 719 

Lichfield (bishopric of), despoiled in the refop 
mation, 80 

Limenck, treaty of, Z 6 j — its articles, 868 
Lmcoln (Theophilus Clhnton, earl of), refuses 
to take the covenant, and is excluded from 
the house of peers, 407 note 2 
Lingard (Dr John), artifice of, in regard to the 
history of Ajine Bolejm, 37 note 2 — his 
insmuation with regard to Catherine Howard 
and lady Rochford, 38 note 2 — his notice of 
the bill on the papal supremacy, 62 note 2 — 
his estimate of the value of suppressed 
monasteries, 67 note — his observations on 
the canon law s, and on Cranmer, 84 note 2 
— his extenuations of queen Mary’s conduct, 
87 note 2 — his apology for the charge of the 
Nag’s Head consecration, 95 note 4 
Litany, translated m 1542, 74 note X 
Littleton (lord keeper), carries away the great 
seal, 405 

Liturgy, chiefly translated from the Latin 
serv ice book, 74 and note — prayers for the 
departed first kept m, 73 — taken out on its 
first revisal, ibid — ameiinments of the Eng 
lish, under Elizabeth, 89 and note i — statute 
defending, 90 — revised, 724 — the established, 
the distinguishmg marks of _ the Anglican 
church, 725 

Llandaff ^bishopric of), despoiled in the Refer 
mation, 80 

Loan on property m 1524-25, raised by cardinal 
Wolsey 29-31 and notes — remitted to 
Henry VII by parhament, 32 — to Elizabeth 
not quite voluntary, nor without mtimidation, 
179 and note — always repaid, r8o — sohcited 
under James 1 , 242 —demanded by Charles 
I , and conduct of the people on it, 271, 272 
and note — committal and trial of several 
refusmg to contribute, 272 — their demand of 
a habeas corpus, ibid — tlieir right to it 
debated and denied 273, 274 
Lollards, the origin of the Protestant church of 
England, 55 — their re appearance and 
character before Luther, ibid 
London, levies on the city of, 29-33 — citizens 
of, inclined to the reformation, 62 — increast 
of, prohibited by proclamation, 17s — tumid 
tuous assemblies of, resigned to martial Hw 
X78 ~~ remonstrates against jakviug ship 
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money, 303 — prodamition against buildings 
near, 313. and twte 2 — ^oposed improve 
ments in 314 —lands in Derry granted to, 
tbtd . — oiTer of, to erect the king a palace m 
beu of a fine, &c , ibid note — corporation 
of, information against the, and forfeiture of 
llieu- charter, 591 —purchases the continued 
enjoyment of its estates at the expense of its 
muniapal independence, 6oo 

Long (fliomas), member for Westbury, pajs 
4/ to the mayor, for his return in 1571, 195 

Long parliament summoned, 358 — different 
political views of the, 359 — its measures of 
reform, 360, 361 — made but little change 
from the constitution under the Plantagenets, 
tbtd — errors of the, 365-372 — bill of, enact- 
ing their not being dissolved against their 
own consent, 371, 372 and note 

i-ord lieutenant, institution of the ofhee of, 386 
— appointment of, under militia bill, 387 
note 2 

Lords Portland, Ovford, Somers, and Halifax, 
impeached on account of the treaties of par 
tition, 706 

Lords, singularity of their sentence pronounced 
upon flnne Boleyn, 37 note 2 — house of, 
cold reception of the articles on religious 
reform prepared by the commons, 157 — dis 
agreements of the house of commons with 
the, 200 — impeachment of lord Latimer at 
the bar of tho; 255 — sentence of the, on 
Mompesson, tbtd — object to titles assumed 
by the commons, 257 note — unable to ivith 
stand the inroads of democracy, 453 —reject 
a \ote of the commons, btd — motion to take 
into consideration the settlement of the 
government on the death of the king, 454 — 
their messengers refused admituance by the 
commons, tbtd — retain their titles, tbtd — 
Croimvcll s description of, 471 — cmbarmssnig 
question conceniing the cngibihty of peers, 
Ml — commons desire a conference with the, 
tbtd and ttote 3 — receive a letter from 
Charles II , 4^ — declare the government 
ought lobe in the king, lords, and commons, 
tbtd — vote to exclude all ivho signed the 
death warrant of Charles I from act of in 
demniiy, 502 and note — in the case of lord 
Dauby, not iirongin refusing to commit,573 
and note — inquiry of the, in cases of appeals, 
577 — their judicial power historically traced, 
620 — make orders on private petitions of an 
original nature, 622 —antiquity of their ulti- 
mate jurisdiction, tbtd — pretensions of the, 
about the time of the restoration, 622. — their 
conduct in the case of Skinner and the Last 
India Company, 624 — state of, under the 
ludors and Stuarts, 632 — numbers from 
1454 to afiSt, tbtd — and of the spiritual lords, 
633 — every peer ot full age cnuikd to hts 
writ of summons, riijf — privilege of voting by 
proxy, originally by special permission of the 
King, lin/ —proceedings of the, 111 tlic con 
tuilion of i633, 672 — dispute with, about 
AylcJjiiry election, 787 — spiritual, ni Scot- 
land, elmasu the temporal to the number of 
ci,^hi, bi7 

rds supper, control ers es and lour tlieorics 
on tlic, 87-89 —modem Roaush doctrines on 
the, 77 note 

i-oudon (Dr ), his vaolent proceedmgs 

towards the men isUics, 64 M't i 


Louis XIV , his object in the secret treaty with 
Charles II , 552 — mutual distrust between 
them, 554 — secret connexions formed by the 
leaders of opposition with, 563 note — hts 
motives for the same, 566 and note — secret 
treaties with Charles, 569 — mistrusts Charles’s 
inclinations, and refuses him the pension 
stipulated for in the private treaty , 570 — 
connexion between Charles II and, broken 
off, 609 — his views m regard to Spam dangerv 
ous to the liberties of Europe, 700 — makes 
overtures for negotiations, 748 and itotes — 
exhausted state of his count^, 750 — acknow 
ledges the son of James 11 as kmg of 
England, 737 

Love (Christopher) executed for a conspiracy, 
435 — effects of his trial and execution, tbtd 
and note 3 

Luders (Mr ), observations in Ins report Ov 
election cases, 63S note 
Ludlow fgcneral), and Algernon Sidney, pro- 
ject an insurrection, 543 
Lundy kolond), inquiry into Ills conduct, 704 
Luther (Martin), his doctrines similar to tliose 
of Wiclific ss — treatise of, answered by 
Henry VIII , 56 — his rude reply and sub 
sequent letter to the king, tbtd and note — 
his allowance of double marriages, 62 note 1 
— his doctrine of consubstantiation, 76 — 
rejects the belief of 4fuing!c, tj 
Lutherans of Germany, less disposed than the 
catholics to the divorce of Henry VIII , 62 
and note 1 

M'Cne (Dr ) his misconception of a passage ir 
Hookers Ecclesiastical I'olity, 163 noit. 
Macdiarnnd (John), his Lives of Bntish Stales 
men 324 tio/e i 

Macdoii lids, their massacre m Glencoe, 8.6 
and note 

Mackenzie (sir George), account of his Jus 
Kegiuni, CoS 

Macplicrson (John', cvtract from his Collection 
of Stale Papers, 6^ note 

Madox (Dr , bishop of 'Worcester), hts 

Answer to Neal’s History of the Puritans, 
154 note 2 

Magdalen college, Ovford, evpulsion of the 
fellows from, 560 — m iss said in the cliapci 
of tbtd 

Magistrates under Elueibcth inclined to popery, 
112 note 2 

Mainvvarmg ( ), his assertion of kuigly 

jiowcr, 290 

Malt, imposiuon set upon, 239 note i 
Malv cm pnory tnterceded for at the dissolution, 

67 

Manchester (Edward Montagu, carl of), sus 
pected of being reluctant to complete the 
triumph of the parliament 111 tho contest with 
Charles I , 418 

Maritime glory of Ei gl uid first traced from the 
comraouwcalth 490 

M irkham (chief justice), his speech on tlie trial 
of habeas coipus, 274 

■Marlborough (John, carl ol), and Sidney 'carl 
of Godolplmi), hcnwick’s discoveries obIi„cs 
l*iem to ureal off their course of perfidy, 696 
Marlborough Oohii, duke oD, abandons tlie 
cause of the re olulion, C9a note — his whole 
life fraught with meanness and ireacher/, 
fiff— piescrves a secret conuexiuu with the 
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court of James, 753 — extreme selfishness and t 
ueachery of his character, 754 

Marlborough (Sarah, duchess of), her influence 
over queen Anne, 74S 

Marriages, ordered to be solemnized before 
justices of the peace, 460 

Martial law, origin, benefits and evils of, 177 
—instances of its use, tbid — ordered under 
Charles I , 276 note a — restrained by the 
petiuon of ngtit, 277, 278 

Martin Mar prelate, puritan libels so called, 
154 •'^d notes 

Martyr (Peter), assists the reformation in 
England, 78 — and in drawing up the forty 
two articles, 8a note a — objected to the 
English vestments of pnests, 85 

Martyrs under queen Mary, their number con 
sidered, 87 note 3 

Mary (pruiccss), unnatural and unjust proceed 
mgs in regard to, 39 — denied enjoying her 
own religion, 84 note 2 81 

Mary (queen of England), restores the Latin 
hturgy, 44 — married clergy expelled, ibid — 
averse to encroach on the pnvileges of the 
people, tbtd — her arbitrary measures at 
tnbuted to her counsellors, tbtd — duty on 
foreign cloth without assent of parliament, 
45 — torture more frequent than m all former 
ages, tbtd — unprecedented act of tyranny, 
tbtd — sends a knight to the Tower for his 
conduct m parliament, 53 — her re establish 
ment of popery pleasing to much of the 
nation, 86 — protestant services to, tbtd — her 
unpopularity, tbtd — her mamagewith Philip 
of Spain disliked, 87 —cruelty of her religion 
productive of aversion to it tbtd — and of 
many becommg protestants, 88 — her dislike 
of Elizabeth, and desire of changing the 
succession, 89 note — origin of the high com- 
mission court under, 151 note 1 — use of 
martial law by, 177 — Knox s attack on her 
government, and Aylmer's defence of, 203 — 
imposes duties on merchandise n itbout con 
sent of parliament 228 

Mary (queen of William III ), letters of, 
published by Dalrymple, 690 note 
Mary Stuart (queen of Scots), her prior right 
to the throne of England, 98 — her malevolent 
letter to Elizabeth, zoo note 3 — her oflensive 
and pecuhar manner of bearing her arms, 103 
and note — her claim to the English throne, 
104 — Elizabeth mtngues against, though not 
unfavourable to her succession, tbtd tiote — 
her difficulties in Scotland, and imprudent 
conduct, tbtd — Elizabeth’s treatment of, 
considered tbtd — strength of her party 
claim to England, 105 —her attachment to 
popery, and mtent of restonng it, los note i, 
100 — combmation m favour of, totd — statute 
rgamst her supporters, and allusion to herself, 
log and note — ^bill against her succession 
considered, tbtd — her succession feared by 
thepuntans, nr anditotei — mconfinement, 
and her son educated a protestant, 113 — her 
dehverance designed by the catholics, 121 — 
her correspondence regularly intercepted, 
tbtd — statute mtended to procure her exclu 
Sion, 122 —her danger from the common 
people, tbtd — reflections on her tnal, im 
pnsonment, death, and guilt 123 — her regal 
title and pnvileges examined, 124. 

Masham (lady), m mterest of Pretender, 757 


Mass (service of the), not tolerated m Germanj 
and England, 80 —performance of the, inter 
dieted by the act of uniformity, 92 —secretly 
permuted, tiid — instances of seventy agamsl 
catholics for heanng, tbtd —penalty for, and 
impnsonments, probably illegal, tbtd note 
Massacre of the Scots and English in Ulster 
86z 

Massachusetts bay, granted by cliarter, 335 
Massey, a catholic, collated to the deanery of 
Christchurch, 653 and ttote 
MatOtevfs Stble, 1537, Coverdalc's so called 
72 — notes against popery in, tbtd note 
Maximilian, his religious toleration m Germany, 
96 note 2 — said to have leagued agamst tlie 
protestant faitli, 107 and note 
Mayart (serjeant), his treatise in answer to lord 
Polton, 874 

Maync ( j, persecution of, for popery, 114 

Mazurc (FA J ), extracts from his Iftstotre 
de la Revolution, relatmg to James II and 
the pnnee of Orange, 651 notes — to the 
vassalage of James 11 to Louis XIV , 664 
note — another extract concenimg James II 's 
order to Crosby to seize the pnnee of Orange, 
6ps ntite — his account of the secret negotia 
tions between lord lyrcoimeland the French 
agent Bonrepas. for the separation of Eng 
land and Ireland, 867 note 
Melancthon (Phihp), bis permission of a concu 
bine td the landgrave of Hesse, 62. note — 
allowed a limited episcopacy, 84 —declared 
his approbation of the death of Servetus, 98 
note 2 

Melville (Andrew), and tlie general assembly 
of Scotland, restrain the bishops^ 813 — some 
of the bishops submit, tbtd — he is summoned 
^ before the council for seditious language, 
814 — flies to England, tbtd 
Members of parliament, free from personal 
arrevt, 218 

Merchants, petition on gnevances from Spain, 
226 and note — petition against arbitrary 
duties on goods, 227 

Merchandise, impositions on, not to be levied 
but by parliament, 227 — book of rales on, 
published, 229 

Michele (Venetian ambassador), his slander of 
the Enghsh 86 note 4 — states that Elizabeth 
was suspected of protestantism, 89 tiote 

Michell ( ), committed to the Tower by the 

house of commons, 255 

Middlesex (Lionel Cranfield, earl of), his 
parliamentary impeachment, 265 and note t 
Military force in England, historical view of, 
383-387 and notes 

Mihiary excesses committed by hlaurice and 
Gonng’s armies, 416, 417 and notes — by the 
Scotch, tbtd 

Military power, the two effectual securities 
agamst, 707 —always subordmate to the civii, 
780 

Mihtia, dispute on the question of, between 
Charles I and the parliament, 382 and note 
387, 388 — us origin, 779 —considered as a 
means of recruitmg the army, tbtd — esta 
bhshed m Scotland, 820 
Millenary petition, treatment of, by Janies I , 
214. and note 3 

Ministers of the crown, responsibility of, 571 — 
necessity of their presence in parliament, 734 
Muusters, mechames admitted to benefices m 
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England, 139 — eaily preibytenan, of Scot- 
land, were eloquent, learned, and zealous in 
the cause of the reformation, 813 — their 
influence over tlie people, tbid — interfere with 
the CTvil policy, 814 

I^isl’s Journal, the printer Mist committed to 
Newrate by the commons for hbcl in, 790 
Mitchell, confessing upon promise of pardon, 
eaecuted in Scotland at the instance of arch 
bishop Sharp, 8*i 

Molyneux, hts celebrated “Case of Ireland's 
being bound by acts 0/ parliament in Eng- 
land stated,” 871 — resolutions of the house 
of commons against his book, ibid 
Mompesson (sir Giles), his patents questioned, 
'54 

Monarchy of England limited, 17 — erroneously 
asserted to have been absolute, 201 
Monarchy established, tendency of the English 
government towards, from Henry VI to 
Henry VIII , 48 —not attributable to military 
force i^nf— abolished, 452 —extraordinary 
change in our, at the revolution, 67s and 
note — absolute power of, defined, 797 
Monasteries, their corruptions exposed by the 
visitations of, 63 — resignation and suppression 
of, 64 — papal bull for reforming, ibid note a 
— act reciting their vices, 63 note 1 — feelings 
and effects of their suppression, 66 — might 
lawfully and wisely have been abolished, 
ibid —several interceded for at the d&soluuon, 

67 —evils of their indtscnrainate destruction, 

68 —immense wealth procured by their sup- 
pression, ibid and note —how bestowed and 
distnbuted, ibid , 69 and note 1 —alms of 
the, erroneously supposed to support the 
poor, yo — m Irehnd, in the 7th and 8th 
centuries, learning preserved b>, 831 

hlonastio orders averse to the reformation, 36 
— their possessions great, but unequal, ibid 
and note — evils of, in the reign of Henry 
VIII , ibid — reformed and suppressed by 
Wolsey, ibid and note 3 — visitations of the, 
truly reported, 64. — protestant histonaas in 
favour of, ibid note 3 — pensions given to the, 
on their suppression, 63 note a 
Money bills, privilege of the commons concern- 
ing, 201 — ancient mode of proceeding in, 
discussed, 528 

Monk (general George), his strong attachment 
to Cromwell, 483 — his advice to Richard 
Cromwell, ibid — observations on his conduct, 

t B6 and notes — takes up his quarters in 
■ondon, 487 — his first tender of service to 
the king, 488 — can hardly be said to have 
restored Charles II , but did not oppose him 
so long as he might have done, ibid note — 
not secure of the army, 489 — represses a 
mutinous spint, and writes to the sjentiy of 
Devon, ibiJ note — his slowness in declaring 
for Charles, 400 — urges the most rigid 
limitations to the monarchy, 492 — suggests 
>110 sending the I mg’s letter to the tw o houses 
of parlianent, 493.— h.s chaiacter, 490 — 
advucs the exclusion of onl/four regicides 
from the act of miicmnity, 503 
Monks, pensions given to, on their suppression, 
65. and note 3 

hfonmouih (Jimci, duke of), remark on the 
death ol, 648 andru'e 

MontroulKa rebethun nunil ers execUicd for, 
654 note 


Monmouth (tovm), nght of election extended 

to. 035 

Monopshes, nature of, igr — victonous debate 
on, m the house of commons, ibid — parha 
mcntaiy proceedings against, 330-333 
Montagu (abbd), committed by the commons 
for publishing a book, 789. 

Montagu (Dr Richard, bishop of Chichester) 
his Homan catholic tenets, 338 — his intrigues 
with Panzaiu, 345 

Montague (lord) his speech m the house of 
lords against thestatutc for the queen’s power, 
04 — brings a troop of horse to Elizabeth at 
Tilbury, 123 and note a 
Montcagle (lord), his suit with the earl of Hert- 
ford, 311 and note 4 
Montreuil, negotiation of, 423 note 4 
Mordaunt Qord), charges against, 547 
More (Sir 'Ihomas), opposes the granting a 
subsidy to Henry VII , 23, note 3 — his con- 
duct upon another motion for a large grant, 
28 — apology for his proceedings agaiast 
Wolsey, 32 — beheaded for denying the 
king’s ecclesiastical supremacy, 33 — inclmea 
to the divorce of Henry VIII , 60 and note 
Morgan (Thomas), his letter to Mary Stuart, 
123 note I 

Monce ( , attorney of the court of wards), 

attacks the oath, ex officio, 138 — his motion 
on ecclesiastical abuses, 190 — his imprison- 
ment and letter, ibid 

Mortmain, effect of the statutes of, on the 
clergy, 63 

Morton (John, archbishop of C^(erbury) 
his mode of soliciting benevolences, called 
“Mortons fork,” 26 — his charge against 
the abbey of St Alban’s, 64 note 3 
Mortuanes, fees of the clergy on, limited, 59 
Mountnoms (lord), conduct of lord Stra^rd 
to, 326 and notes 

Moyl e ( Wal ter), his ^4 rguinent against a stand- 
ing Army, 701 note 

Murderers and robbers deprived of the benefit 
of clergy 55 

Murray (William), employed by king Charles 
to sound the parhamentary leaders, 423 
Murray (Afr Alexander)^ arbitrary proceedings 
of the commons against him, 788 — causes 
himself to be brought by habeas corpus before 
the king’s bench 792 
Mutiny bill passed, 707 

Nag’s Head consecration refuted, 93 and 
note 4 

Nasebj, defeat of Charles I at, 419 — consr 
qucnccs of, ibid 

Nation, state of the, proposition for an inquiry 
into the, 704 

National antipathy to the French not so great 
before the reign of Charles II , 548 
National debt at the death of William III , 
693 note —rapid increase of the, 749 
Nations, three, and three religions, m Ireland, 
870 

Naval tnnsactionsm the reignof William III 
626 

Navy of Charles I , reasons for increasing, 

303 

Neal (Daniel), hu History of the Puritans and 
Ansuer to Bishop Madox, 134 no'e 3 ~ 
statement of the puntan controversy under 
b-luab lb, 155. 
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lieihai^nds, Charies I nigotia fc. wiiH tae 

disaneced ci ths, :^3 

KctEIs (sit Henry), hia neiaonal to Ja m es I 
oa sammonmg a pari -a m ent, 243. 

charter gran-ed to, enabling it to re- 
tura cso members, 6^6 

Kewbury, battle of, its ccasequeaces to tne 
pre-aiing party, 405 

Mearport, treaty of, 442 — ob^ervauons oa the, 
>ra4 andtm'r 2 

tfcTTS, to pobli-h aav, wJioat authoaty, de- 
termined fay the j-dgea -n loCo to ne illegal, 
6ta and kc e 

He -spapeis, theirgyea* circulation m the -e,ga 
of ..\nne, Sj 2 — stamp daty la-d cn 
Xsyhs-fD" ‘Richard, ouhop of L chtield), pro- 
^ - ceedings of -he ’'O-u-e of common» aga-nst, 
=4+- 

h^colas (Heny), a fanat-c ’eader, 9S r,ie i 
humeguen, treaty of, hasty signature of the, 

h»me council a^, 472. and fj-'e 2 
J< oajle. (ambaisaocrm Enghmd from Henry II 
cf France), hii conduct secure^ the national 
mdependence, 47 njsie — unpcpalar-tj of 
qneen ilary reported by, Sa — ius account cf 
her neis-ecuuons 32 e-jir 
NoaH-e. {marshal de) emnct from his memo-ts 
relai.ng to Phihp ot Anjcu, 748 im r 
U'ob.iiy,pI.antduringJ:e-egnofHetiryVIII , 
43 — responsih'e ‘or varto.u> illegnl and san- 
gutaar> ado, e-f — of the ncttn -epreased 
Dj Henry VIII and the conrio; sar-cnamfaer 
52. — *a, inclined <0 the refo-mation 02 — of 
E'jlard, secame gdat under Jie ludots, 
denving thei- esta.es from the supn-essed 
ino-iis.eres, 6^ — a erse to the bhl cgam-t 
fre ceuuacj ot F’‘es-s, 73.— and to .he re 
fomaacn, 79 — such ad -anced into po-rcr 
ncder llary „5 — censured ^c., ‘o" religion 
under dial i,ueen 4 — comfamaUua 

o‘u~e ca.h3..cs tor Jlarj Stmirt, 103 
>> oncanfo'nuits, p-ci-estaat, !ai>s of fahraoctli 
respccang ch iv 132-169. — s-mmuoed and 
£— ipended by aruhc.shop Pjr,-er, 137 — num- 
ber of, in the Cicrg3 339 tie e 2.-— dcpn cd 
faj arcnbohop ^VIllt;^ 349 330 and u-lr 1 
— mcrea.ed under i-hzaceth 367 — remarhs 
on atus ngamst 531 — avad tnemsel esofthe 
o emooa held o»t fa, James II 037 
cn ji.r-srs sca.so~ o. 3he, its begum -rg 6so. — 
send fo— di cutncr..,is Lbe!lo_s pairphli.s, 704 
Non - Twu n n ce p cached by the clergj, and 
cnf.-ced m tne Ili^mu cs 2.>, ard lu-e 
Nu-'o.s. 'rbimas lluorard dos-e of, h-s ‘e. er 
to Wcisey on t-e g-nn: of 1323. .2 r^U ■}. — 
Ic-.er v4 me cjmi-iJ to d-nng the rcoelaon 
3 j k — s 2. — combmes wuh me cmhahc peers 
a.,sm CecJ, ton rs.c 3 
facrt — (John I..rd 1 cara-d. das.e oO, conn 

deniuJ rrurus er 01 Henry \ III., r- ei 

fre in '-..nceci me raro Se,— is--s eaec- .a 

P'CIC cd by Uhe ucm.. . 1 hmy , y — cn- 
unred m cns-ji d_i-r„ Eu « mu i re.gn ani 
IS -c— orcd _n — r Mmy d— , 'ci— , wi 

He-'yVI'I. to -n.0 1 me iurg-^u ecrp- 
72 e — a 5-7,-^ er of me p peoi 

{-a.nr 7u — m p-nmi a- the des.h ul Hemy 
>111, — p- pescd u.- sa o «. dt ilary 

- — ‘t. — u_>— c-er, wTcasca and irud u- 

^ ty ■-'i —u— , m pfam ihmj cnm; 


throne, and yaiSers gready from persecuuon. 
So and ncU 2. — parliamentary inquiry mio 
_the returns >cr, loo. 

Notmaa femihes, grea-. nmnber of seude ta 
ScoJaad, and become tne founders cf us 
aristocnicy. Son. 

hfo-th of England, slorr progress of tne re- 
fonnatioa in, 75 — coaaoi of the, its insntu- 
tioa and ponrer, 323. — act tor abohJung, 333 
_and e 

North (cnief jurtice), p-uclamabsa dtatraup by 
agams" peutions, 531 

No^ and Rich (shcnas), illegally put mm 
cmce, D03 

Ncrthampton (Henry Homard, eari of), declme* 
to fbrsrard the merchants peaaoas agamst 
Spam, 2C0 

No- harrp ca payment of so-p-mcney com- 
plained of m, 334 ic'e 3 
No-cumbmhmd lilgenija Percy, earl of), his 
ccanemoa wua the gunpaader conspiracy 
2S7 } o'e 2 — and cmcrs, tahe measures 

^against a standmg army ,051 
Ncrtca (Mr ), his defence of ihe faJl aga.nst 
^noa -esideci ouigesses 394 
No-jMgnara {Dan el Flnca, Curi of>, hu'ds 
■omces of tr_sr under Wi-uma III, ffy — 
uni es ’anth the uh-gs against tne treaty cf 
peace, 77t 

Noa eli ( -Hexander), parhameatary mquiry mto 
Ius e'tcnoa, 200 

Noy (WIiLam), tuscoTers aa early tax imposed 
fo” sn.ppmg 3^4- 

Nuas, peastoua gi-en to, oa th-m y-ppressoa 
05 mUs. 

OaJi, called er <3,— r .7, m the h.„h cotatuu-sma 
co-mt, ryi — attached m the noase of com- 
mons, 137 — admuustered to pap— 5 -ader 
James I , 2d3 — m me (uetgy, -6.^3, 373. — cf 
abjuraUGi, 757,733 
October dun generally Jacobi ef, 755. 
CEcohmpad— s (Jchal, his doctrines oa the 
Imtd s s-pper, 77 

Omces car created at aareasoaab'e salares, 
as babes to members of parha-ment, 734- 
Omcers of the cram, und_e poser exerted by 
i3. 

O’Neil a-tam ed la the parimmeat cf lyrp, and 
iuslard ort cited to the croxu S43 
Oc-'csr (yeahcr), b-s asseru-a cf me property 
of the SUDjCCC 2C2 

Oppos—oa CO tre court of Chares II., 519 
Otj_gey {Pa-rtCs-l, ius case cmipared •»"lli 
Ashmas, 713 

O-ange vi'^’iHiam p-nce cP, declares against 
the pum cl re-mcnons, sy — remarju. oa tus 
Conduct be o e here -.'..lua, 2,3. — oer-ied 
g-eatbencn £. om th e rebeJ.on cf iicnm j — h, 

633 — o\ enures c. tre ma on erus o, u,,2 — 

•■ccei Cs assmanccs of amichment Irum men 
ot ian», m England, 65^ — mvmouoa to ium, 
u 0/ and -r — hj des.ga of formmg an adi- 
ancea^aru- Lcj-sXIV.tfp — rei,_es.cd o 
ta-oC .oc adm.r.ismaima ot me gose-ume-t cf 
Eng-md upon n-Tumi, £72. — lotecf the cca 
>c_ un, declarrrg turn and the pnn^esS of 
Omcge omg and .^urea o'^Ecglmd, £72 
O-d -mnc- a smtre one of C-oci4eI’, 505. 
0-..inancc, o: i dec yuig, , _im— riy cmmc-v ed 




Index 


959 


Orkney (countess of), receives large grants 
from William III , 703 

Orleans (duchess of, sister of Charles II ), her 
famous journey to Dover, 501 
Ormond (duke of), engaged in the mterest' of 
the Pretender, 753 and no/e —his unpopu- 
lanty with the Irish catholics, 866 
Ormond (James Butler marquis of), sent to 
England by Charles II , 481 
Orrery (Roger Boyle, earl of), a catholic, 556 
Ovetbury (sir Thomas), his murder, 351 —ex- 
amination of, 232 iwte 

Oxford (university of), measure adopted to 
procure its^udgment in favour of Henry the 
Eighth's divorce, 61 — attached to popery, 
139, 140 and note — proceedings on doctmie 
of non resistance, —decree of the, against 

pcmiaous books, 608 — opposes the measures 
of James 11 , 360 —tainted with Jacobite pre- 
judices, 772 note 

Oxford, short parliament held at, in JIarch, 
1681, 593 

Oxford (John de Vere, earl of), fined for his 
retainers, 27 — censured by queen Mary’s 
council for his religion, 86 note 4 
Oxford (Robert Harley, earl of), sends abbo 
Gaultier to marshal Berwick to treat of the 
restoration, 734 —promises to send a plan for 
carrying it into efiect, ibid — account of pam- 
hlets written on his side, 734 note — hated 
y both parties, 739. — impeached of high 
treason 761 —committed to the lower, 762 j 
— impeachment against him abandoned, 763 , 

and note —his speech when the articles were | 
brought up, ibid 

Paget (William, first lord), his remark on the 
(Toubtful state of religion in England, 79 
note 2 — adtiscs the sendmg for German 
troops to quejl commotions, wid — his lands 
increased by the bishopric of Lichfield, 80 
Palatinate, negotiation of Charles I for its re- 
storation, 303 , 

Palatine jurisdiction of some counties under the 
Plantagenets, 21 

Pale old English, ill disposed to embrace the 
reformed religion m Ireland 849 — deputation 
sent from Ireland to England, ui the name of 
all thesubiects of the, 850 —delegates com- 
mitted to tiie Tower, 831 and note 
Pamphlets, account of some in the reign of 
Charles and James If , 721 note — and poll 
tical tracts, their character and influence on 
the public mind at the commencement of the 
last century, S02 

Panzam a priest, ambassador to Charles I , 
336 — his report to the pope of papists in 
i:^ngbnd, 343 note 

papists proceeded against forbearing mass, 32 
— tracts and papers to recall the people of 
England lo their faith, 93 and note 2 
Papists of England, the emperor Perd nmds 
intercession for, 96 —subsequent persecution 
of, 96-98 and ro/cj —attended the En-lisU 
church, 97 — combmauons of, under Eliza- 
beth, 106. — more ngorousl/ treated, and 
cmigraiion of, 110 note — their strength and 
encouragement under Elizabctli, 113. — erais- 
lancs from abroad, numbers and traitorous 
purposes of, 113 — executed for their religion 
under EhzaLcih iij —concealment of their 
tfcidier^ua purpo-Cs 115, — lord Untlei^hs 


provisions against, in the oath of supremacy, 
118 — his opmion that they were not redu.cd 
b> persecution, nut seventy against, p'x> 
ducuve of hypoentes, nJn/ —petition ag-imsi 
the banishment of pnests, 119 —heavy penal 
tics on, 120 and note 3. — the queen s death 
contemplated by, ibid — become disaffected 
to Elizibcth, 121 note i — excellent conduct 
of, at the Spanish invasion, 125 note 3 — de 
pressed state of, ibid — continued persecution 
of, between 1388 and 1603, 126 and note 3 — 
statute restneting their residence, r6ri/— exe- 
cuted for safety of the government, and not 
their rehgion, ibid — their simple belief con 
strued into treason, 127 — the nature of their 
treason considered, ibid note 2 — two parties 
among the, 128 — principal persecutors of, 
129 — proportion of, in England, under Eliza 
beth, 134 note 3 —excluded from the house 
of commons, 143 — treatment of, under James 
I , 286-292 and nates — state and indulgence 
of, under Charles I , 293, 335 —inclined to 
support the king, 337 and note i — teport of, 
m England, by Panzam, 342 «e/e —contri- 
butions raised by the gentry, 353 

Parker (Matthew), made archbishop of Canter- 
bury, 90 note I — his liberal treatment of 
bishop T unstall, 95 note 2 — his consecration 
admitted, ibid note 4 — his sentence against 
laxly Grey, 103 — his advice against alary 
queen of Scots,»tio — speech of, against the 
papists, III —defends the church liturgy and 
ceremonies, 132, 136 —Elizabeth’s coarse 
treatment of his wife, 133 note 2 — his order 
for the disaphne of the cfcrjpr, 137 rote i — 
summons nonconformists, ibid — orders cer- 
oficatesofthe clergy, 139 note^ — discussion 
ofchurchauthontywiih Mr Weiuwonh, 143 
— prosecutes the Puritans, 146 — supprossc-. 
their " prophcsyings, ’ 148 —defends the title 
of bishops, 166 note 1 

Parker (Samuel, bishop of Oxford), account of 
bis History 0/ his Ount Time, 357 note r 

Parliament, the present constitution of, recog- 
nised in the reign of Edward II , 19 — of 
Henry VI I secure the crown to his posterity, 
23 — anxious for ins union with Elizabeth of 
York ibid — power of the pnvy counal over 
the members of 32 note 1 — struggles of, 
against the crown, 53 — complaint of the 
house of commons against Fiohcr, 59 — xli 
vorce of Henry VIII brought before the 
houses of, 60 — addresses of, moved by Hciirj 
VIII to receive back queen Cathenne, 61 
— influence ol the crown 01 er, 192 and note 
— statutes for holding, 300 and » oie — cnor 
mous extension of its puvalegcs, 391 and 
rote 2 — few acts of justice humanity, gene 
rosity or of ivisdom from, mmifcstcd by, 
from tlietr quarrel with the king 10 their ex- 
pukion, 399 — defiaent m military force, 

— ofiers terms of peace to Charles I at New- 
castle, 421 — defiaent 111 political courage, 
433 — clcsen members charged with treason, 
ibid — duration of proposed, 438 — has no 
means 10 withstand the po ver of ( romwell 
45S — IS strongly attached to the estahlrshcd 
church, 458 — new one called decidedly 
royalist, 513. — its implacable rcacntirent a- 
^nst the sectaries, 528 — »-ssioa of, he d at 
Oxford in 1665, 551 — tendc-cy of long :>cs 
>1015 to form opposition ip, 333 — suppljc. 
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granted by, only to be expended for specific 
object'!, S 35 -'-strenuous opposition made by, 
to Charles II and the duke of York 535 — 
convention dissolved, 689 — ts spirit of in- 
quiry after the revolution, 703 — annual as- 
sembly oft rendered necessary, 707 — its 
members influenced by bribes, 753 — its rights 
out of dinger since the revolution, 734 — m 
flucncc over it by places and pensions, 781 — 
Its practice to repress disorderly behaviour, 
782 — assumed the power of mcapacitation, 
J83 — debates in, accoimt of their first publi 
cation, 802 — their great importance, 871 — 
seat in, necessary qualification for, 872 
Parliament of 1685, remarks on its beliaviour, 

Par 1 ?ament (convention), accused of abandon 
iiig public liberty at the restoration, 493 — 
pass several bills of importance, 301 
ParUament (long), called back by the council 
of officers, 479 — expelled again, 480 — of 
seventeen years duration dissolved, 383 and 
jtote — long prorogation of, 391 
Parliaments, probable cficct of Wolsey's mea 
sures for raising supplies without their inter- 
vention, 30 — bill for tneiinial, 707 — for sep 
tennial, 763 

Parliament of Scotland, its model nearly the 
same as that of the /Vnglo Norman sovereigns, 
806 — Its mode of convocation, tbtJ — law en 
acted by Janies I relating to, 807— ro>al 
boroughs ra the fifteenth century, tbid — its 
legislative authority higher than that of Eng 
land, 8to —summoned at his succession by 
James II , acknowledges the king's absolute 
power, 822 

Parliament of Ireland, similar to an English 
one 839 — Its constitution, 837 — m»et m 163 j 
Its desire to lasist on the confirmation of the 

t races, 859 — opposition in the, to the crown, 
60 — 111 1061, only one catholic returned to, 
81^ 

Parliament of the new protestant nation of Ire 
land alwajs whig, 871 

Parliamentary party (old), assemble to take 
measures against a standing army, 331 
Parry (Dr ''Villianil, executed for a plot against 
Elizabeth, 120 — account of him, tbtti tube 4 
Patry (Dr ), committal and expulsion oft by 
Parliament, 199 

Parry (Thomas), his letter concerning the 
papists under James I , 287 »abs 2 
Parsons (sir William), and sir John Borlase 
(lords justices), succeed lord btraftbrd m tlic 
government of Ireland, 861 
Parution treaty, earl of Portland and lord 
bomers the only ministers proved to be con- 
cerned m the, 732 

Party (moderate), endeavour to bring about a 
pacification with Charles, 299 — negotiation 
with the king, broken off by the action at 
Brentford, 401 — three peers of the, go over 
lo the king, 403 

Passive obedience (doctrine oO, passed from 
the Homilies into the statutes, 319 — remarks 
on the doctrine of, 606 

Paul IV Ipope), bis arrogant reply to the mes 
s-ige of Elizabeth, 90 and ucre i , 93 
Pauiet (sir Annas), his honourable and humane 
conduct to Mary Stuart, 123 noU 2 

fescham (Rev ' prosecution oft for a 

libellous serinr n, 739 


Pearce (Dr Zachary, bishop of Rochester), his 
right to a seat in parliament after resigning 
his see, 63 note 3 

Peasantry of England under Plantagenets, 20 
Peers of England, under the Plantagenets, a 
small body, 20 — their privileges not const 
derable, ibtd — disordered state oft under 
Henry VI and Edward IV j 23 — authority 
and influence of abbots, S.C , in the house oft 
63 — freedom of the, from the oath of tuprcm< 
acy, 94 —their interference with elections 
opposed, 195 — proceedings of James I 
against, for conduct in parliament, 262 note 
2 — not of the council could not sit m the 
star chamber, 316 note 

Peerage of England, probably supported the 
commons against the crown, 53 
Peerages, several conferred on old Irish laiiii 
h.s, 844 

Peerage bill, particulars of the, 764 
Pelhams (the), resign their offices, and oblige 
George II to give up lord Granville, 800 
Pemberton (sir Erancis, chief Justice), unfair m 
all trials relating to popery, 582 — his conduct 
on the trial of lord Russell, 602 
Pembroke (William Herbert, carl oQ, peers’ 
proxies held by, 269 , note 
Pembroke (Philip Herbert, earl of), sits m the 
house of commons, 434 

Penal statutes, power of the crown to dispense 
with, 358 — seventy of the, 360 — laws en 
forced against some unfortunate pnests, 393 
— against catholics m Ireland, 867 
Ponruddock enters Salisbury, and seizes the 
judge and sheriff, 464, 463 and note 
Penry (John Martin Mar prelate), tried and 
executed for libels against queen Elizabeth, 
&c , 134 and note, 171 

Pensioners, during the pleasure of the crown, 
excluded from the commons, 736 
Pepys (Samuel), his Diary cited concerning 
Lent, 282 note a — extract from, coiiceri.uig 
money expended by Charles II , 337 note 
Permanent military force, national repugnance 
to, 777 — Its number dunng the administration 
of sir Robert Walpole, 778 (See Army, and 
Standing Army ) 

Perrott (sir John), Ins justice in the govern 
ment of Ireland, 849 — falls a sacrifice to 
court intrigue, ibid 

Persecution, religious, greater under Charles II 
than during the commonwealth, 333 
Poisons (father), his book on the succession to 
the English crow 11, 207 note — hisZraiiArr 
Continonoiealth, ibid 

Petition of nght, its nature and proceedings in, 
228-276 and notes, 298 

Petition and advice, particulars of the, 470 — 
impowers Cromwell to appoint a successor, 
47s 

Petitions, law relating to, 317 — for the meeting 
of parliament checked by a proclamation of 
Charles II , drawn up by chief justice North, 
391 —interfering w itli the prerogativ e re 
pugnant to the ancient pnnciples ot our inon 
archy, 392 

Pelre (father), with a few catholics, takes the 
management of affairs, under James II , 633' 
and note — ^James II 's mtention of conferring 
the arehbishoprio of York on , 660 and note 
Petty (sir Willeam) his account of the lands 
forfeited ani^ restored in (rrland, 803 not^ 
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Philip II (king of SpainJ, his temptation to the 
English to dethrone Elizabeth, 207 note 
Philopatcr (Andreas Persons) his account of 
the confederacy against Cecil, 102 note 3 — 
justifies deposing a heretic sovereign, 116 
note 3 

PicVenng (lord keeper), his message to the 
house of commons, 189 

Pierrepoint (Henry, lord), hopes to settle the 
nation nndcr Richard Cromwell, ijfl —his 
aversion to the recall of Charles ll , 450 
note 3 

Put (Willuun, earl of Chatham), the incon 
sistcncy of his political conduct, 

Pius IV (pope), his embassy to Elizabeth, 93 
— moderation of his govermnent, ibtd — 
falsely accused of sanctioning the murder of 
Elizabeth, 04 note 3 

Pius V (pope), his bull deposing Elizabeth, 108 
— most injiinous to its own party, ibid — his 
bull explained by Gregory XIII , 113 
Place bill of 1743, 781 and note 
Plague m 1665, 550 

Plan for scttingoside Mary, princess of Orange, 
at the penod of the revolution, C55 and note 
Plantagenets, state of the kingdom under the, 
19-23 — privileges of the nation under the, 

19 —violence used by their ofiicers of the 
crown, ibui —inconsiderable privileges of the 
peers, gentry, and yeomanry, 20 — their 
courts of law, ibid —constitution of England 
under the, aod, 364 — conduct of, with regard 
to the government of Ireland 84a 

Plajs and interludes satirising the clergy, 
73 

Pleadings, their nature and process explained, 

20 note 

Plunket (titular archbishop of Dublin), exc 
cuted, 598 and note — sacrificed to the 
wicked policy of the court, ibid 
Pluralitcs, the greatest abuse of the church, 
144 and note — bill for restraining, 158 
Pole (cardmal Reginald), actively employed 
by the pope m fomenting rebellion m Eng- 
lamh 36 and note r -procures the pope's 
confirmation of grants of abbey lands, 87 — 
conspiracy of his nephew against queen 
Elizabeth, 93 note 3 

Polity of England at the accession of Henry 

Political writings, their influence, 802 
Poor, erroneously supposed to have been sup* 
TCrtcd bj alms of monasteries, 70 — statutes 
for their provision, ibid and note 
Pope, his authority in England, how taken 
awa>, 59-52. — his right of deposing sove- 
reigns, 530 

’opery preferred by the higher ranks in Eng- 
land, 86 — becomes disliked under queen 
Mary 87 

Popish plot, great national delusion of the, 579 
Popular party, m the reign of Charles II , ns 
connexion with France, 565 
Population, state of, under the Plantagenets, 
at 22 and note 1 

Portland (Wiliam Bentmck, earl of), receives 
large grams from Milham III , 703 
Pound (Mr ), sentenced b> the star chamber, 
E03 note 

Power, despotic, no statutes so cffcctu-al against 
as the vigilance of the people, Sot 
Povmngs Law or buiiitc of Drogheda, pro 


visions of, 842 — Its most momentous article 
843 —bill for suspending, 850 -attempts ta 
procure its repeal, 871 

Predestination, canon law against, under Ed 
ward VI , 84 note 2 —dispute on, 28}, 283 
and notet 

Prerogative, confined nature of the royal, 18 — 
strengthened by Henry VII , ^ — usual re- 
covery of, on the dissolution of parliament, 
297 — of a catholic king, act for limiting the, 
588 —of the kings of England m granting 
dispensations, 650 

Prejudices against the house of Hanover, 774 
Presbyterians, their government, attempt to set 
up, 15.} — erroneous use of Scripture in, i6t 
— consider the treaty of Newport as proper 
basis for the settlement of the kingdom, 49 ( 
-deceived by the king, 521 — remarks on 
Charles 11 's conduct 10,526 — implore his 
dispensation for them nonconformitv, 5^9 
Presbyterian party, supported by the uly of 
London, 432 — regain their ascendancy 4(1 
— ministry solicit a revision of the liturgy 
512 — clergy of Scotland, their power and 
ailempts at independence, 812 — restrained 
by James VI ,814 — intermeddle again with 
public affairs, 815 — church, its obstinacy, 
827 

Presbj tenan disciphnc of the Scottish church 
restored, 817 

Presence, the real, zeal ofHemyVIII in de 
fcivling 71 — pnncipal theories conceiamig 
the, 76-78 and notes —only two doctrines m 
reality, 77 note 2 —believed m England m 
the seventeenth century, 338 and note a 
Press, liberty of the, 719. 

Pretender (James Stuart, the), acknowledged 
king of England by France, and attainted ol 
high treason by parliament, 737 — has friends 
m the tory government, 755 and note —lands 
m Scotland, and meets with great success, 
760 — invades England, 761 — the Scotch 
Jacobites eager for the restoration of, 754 — 
the king of Sweden leagues with, for his 
restoration, 766 and note — becomes master 
of Scotland, and advances to the centre al 
England, 773 — rebellion of 1743 conclusive 
against the possibility of his restoration, ibid 
and note — deserted by his own party, 775 — 
insulted by France, tbtd 
Priests, antiquity and evils of their cehbacy, 
78 and note 3 —catholic, resigned or de- 
prived und-r Elizabeth, 91 — pensions 
granted to, ibid note a — Romish, persecu 
tion for harbounng and supporting, 96 — the 
most essential part of the Romish ricual 97 
— secret travels and deceitful labours of ibid 
— unite wall sectarians, 98 — ordered 10 de- 
part from England, unless they acknowledgo 
the queen s allegiance, 128 
Pnests and Jesuits, mingues of, against Eliza- 
beth, 108 —statute against, 109 
Pnests (popish seminary), executed under Eli 
zabeth, 114 — Lord Burleigh’s justification 
of their persecution, 117 — ordered to quit the 
kingdom, no 

Pnests (Romish), m Ireland, engage in a con 
spiracy w ilh tlie court of Spam, 852.— ordered 
to quit Ireland by proclamation, 3^C 
Pnnee of Wales (son of James II ), sus- 
picions attending tlie binh of, unfounded 
£64 and z ote 
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principles of toleration fully established, 771 
Printing, bill for the regulation of, 611 
Printing and boobselling regulated by pro 
clamations, 175, 176 and notes 
Pnors, pensions giien to, on their suppression, 
6s note a 

Prisoners of ivar made amenable to the laivs of 
England, 124 

Privilege, breach of, members of parliament 
committed for, 626 — punishment of, ex 
tended to strangers 783 — ie\er so frequent 
as in the reign of William III , 784 
Privilege of parliament discussed, 626 — ^not 
controllable by courts of law, 801 — import 
ant, the power of committing ml who disobey 
Its orders toatteiid as witnesses, 788 — danger 
of stretching too far, 793 and note — uncon 
trollable, draws with it unlimited power of 
punishment, 807 and tiote 
Privy council, illegal jurisdiction exercised by 
the, 47 — the principal grievance under the 
Pudors, tlnd — its probable connexion with 
the court of star chamber, st — authority of 
the 01 Cr parliament, tlnd — illegal cominit 
inent of the, under Elizabeth, 173 — power of 
us proclamations considered, 174 — its power 
of imprisoning, 272 and nott- — commission 
for enabling it to interfere with courts of 
justice, 302 note ^ — without power to lax 
the realm, 309 —of Ireland, filled with ca 
thohes by James 11 , 806 
Privy seal letter of, for borrowing money, 179, 
180 and noteSf 271 

Proceeding against Shaftesbury and College, 
596 and note 

Proclamation of Henry VII controlling llic 
subject s nght of doing all things not unlaw 
ful, 20 — of the sovereign in council, audio 
rily attached to, 174 — unwarranted power of 
some of diose under Elizabeth, 174, 175 — of 
martial law, against libels, £,c., 177 — of 
James I for conformity, 215 — for summon 
ing his first parliament, 2x6 -house of com 
mons, complaint against, 233 — debate of 
judges, S.C , on, 240 — illegality of, 241 and 
note — issued under Charles I , 3x2 
Projects of lord Wdliam Russell and colonel 
Sidney, 600 

Prophesyings, rclimous cxerascs so called, 148 
— suppression of, tiid —tolerated by some 
prelates, ibid 

Proposiuoiis (the nmctcen), offered to Charles 
I at York, 388 and note 3 
Protestants, ongm of the name, 81 note i — 
number of, executed under queen hlarj 87 
> ote 2 — increased by her persecution 38 — 
never approved of religions persecution, gS 
note 2 — faith, league of the catholic princes 
ag unst the joS no'e s — on„m of the diller 
ciiccs betw een 131 — emigration of, to Gtr 
maiij, ibid — dislike of, to the English htiirgy 
and ceiemoiues, 132-134 and note 8 — pro 
portion of, in England under I IizabcUi, 131 
note 3 —favour Arabella Stuart s claim on tlie 
crown, 2o3 no'e i — dissenters, bill to relieve, 
lest oil the table of the house of coni- 
rrons, 722 — lecces lou in danger, 754 and 
/ a/rr — cl urch established bj Kliz.ibclli in 
Ircl iiid, 640 — many of the wcaltliicr famihcs 
cenfonu to the S70 

Prcic uniisii, dwsohumi of the laonxtcncs 
esic 1 lal to It estaldi hir cut (A — strrn'»lh 


ened by the distribution of their revenues) 
SlC , 69 — slow progress of, m the north of 
England, 79 

Protestation of the house at commons against 
adjournment, 2^9 — on the privileges of par 
liament, 262 

Prynne (William), prosecution of, by the star- 
chamber, 321 and naio 2 , 322 and note i, 
328 

Pulteiiey (hfr ), his remark on the standing 
army, 778 

Purgatory (doctnne of), abolished by the re 
formers, 75 

Puntans address Elizaheth against the queen 
of Scots, 109 — laws of Elizabeth respecting, 
chap IV , 130-169 — rapid increase of, under 
Elizabeth, 136 — begin to form conventicles, 
138 — advised not to separate, litd note i — 
first instance of then: prosecution, ti:d — sup- 
porters and opposers of, m the church and 
state, litd — then: opposition to civil authority 
111 the church, 141 — not at all opposed to the 
rojal supremacy, tiid — predonunauce of, 
tiiider Elizabeth, 143 and note 3 — prosecuted 
by the prelates 116 — partly supported by 
the privy council, liid — tolerated to preserve 
the Protestant religion, 147 — deprived by 
archbishop Whitj,ift, 150 and note t — lord 
Burleigh favourable to, 151 — libels published 
by, 153 and notes — their church government 
Set up, 154 —dangerous extent of their doc- 
trines, 155 — their sentiments on civil govern 
ment, tiid — severe statute agamst, 159 — 
slate of their controversy with the church 
under Elizabeth, liid note 1 — names of sects 
of, tiid — object to the title of bishops, 160 
note I — Elizabeth’s reported offer to, 167 
note 3— avil liberty preserved by the, 170. 
— their expectations on the accession of 
James I, ai) note — summoned to a con 
ference at Hampton Court, 215 and notes — 
alarmed at the king’s proceedings, 219 — 
ministers of the, deprived by arclibishop 
Bancroft, 280 and note — character of the, 
litd — difference with the Sabbatarians, 281, 
282 — doctrinal puntans, tbui and note 

Purveyance, abuses ol, 219 — taken away 363 
— procccduigs of parliament against, tbtd 
222 

Pjrenocb, treaty of the, 4S4 

Quartering soldiers (coinpulsoo), treason ol 
368 

Raleigh (sir Walter), instances of his flattery of 
monarchy, 201 and t ote 3 — his execution, 
character, and probable guilt considered, 253 
and notes — Ills lirst success m the Munster 
colonies, 854 

Rat the first political, 416 note 2 

Re iding, a Roniisb attorncj, tnal of, 582 

Real presence denied m the articles of the 
church of England, 77 

1 Rebellion (northern), excited b> the harsh in 
novations of Henry VIII appeased by con 
dilatory measures, but made a pretext for 
•■cvcral executions of persons of rank, 36 — 
I III Ireland in 1641 850 86. — success of the 

, insurgents 111 the, E63 — ol rCgo, forfeitures 

t oil account of the 8 d 3 

recovery (comiiioiil, for cutting off the entail 
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Recusancy, persecutions for, under Elizabeth, 
95 — heavy penalties on, under Elizabeth, 
113 — annual fines paid for, 120 noie 3 

Recusants, seventy against, productive of 
hypoentes, 119 — annual fines paid by, 120 
note 3 — statute restraining their residence, 
126 — penalties upon, under James I , 287 
note r , 289 note r 

Reed (alderman Richard), his treatment for 
refusmg to contnbutc to the benevolence in 
I 5 ^S> 33 

Reeves (John), his History of English Law, 
character of, 25 note r 

Reformation of the church gradually prepared 
and effected, 55 — disposition of the people 
for a, 62 — uncertain advance of the, after the 
separation from Rome, and dissolution of 
monastenes, 71 —spread of, in England, 
tint —promoted by translatingthe Scriptures, 
72 — prmcipal innovations of the, in the 
church of England, 72-79 — chiefly in towns 
and eastern counties of England, 79 —German 
troops brought over at the time of, tin/ 
— measures of, under Edward VI , too zeal- 
ously conducted, 83 —toleration not considered 

E raeticable in the, 80 — in Germany, caused 
y vices of the superior ecclesiastics, 83 — its 
actual progress under Edward VI , 85 
Re/ormatio Legnnt Ecclestnsttcum^ account of 
the compilation and canons of, 84 note 2 
Reformers, their predilection forsatincal libels, 
153 —for the Jlosaio polity, 155 note 3 — of 
Scotland, their extreme moderation, 812 and 
note 

Refugees, popish, their e-xertions against Eliza 
beth, 108 1 13 

Regalities of Scotland, their power, Sro 
Regicides, execution of the, 504 —some saved 
from capital punishment, sid 
Religion Reformation of, gradually prepared 
and effected 55 — state of, m England, at the 
beginning of the sixteenth century, ibid — 
different restraints of governments on, 80 — 
Roman catholic, abolumed in Scotland, Sir 
Religious toleration, 721 — infrmgement ofj 
77 t 

Remonstrance on the state of the kingdom 
under Charles 1 , 862 andw/tr 
Republican party, first decisive proof of a, 444 
— composed of two parties, levellers and ana- 
baptists, 458 — government by, ill suited to 
the English in 1659, 481 — in the reign of 
William III , 688 noie 

Reresby (sir John), his conversation with lord 
Halifax, 595 and note 
Restitution of crown and church lands, 505 
Restoration of Charles II , remarks on the un 
conditional, 494 — popular joy at the, 501 — 
chiefly owing to the presbytcrians, 515 
Revenue, settlement of the, 685 — surplus, in 
Ireland, dispute between the commons and 
the government concemmg its appropriation, 
873 

Revolution m 1688, its true basis, 652. — its jns I 
tice and necessity, 665 — argument against it, 
dnd — favourablecircumstancesattendmgthc, 
668 — salutary consequences resulting from 
the, 670 — Its great advantage, 671 — its tem- 
perate accomplishment, 680 — m Scotland, 
and establishment of presbj tery, 823 
Reynolds (Dr ), at the Hampti'" rurt confer- ! 
ence, 215 note 2 


Richard II , statute of, restraining the papal 
authority, 59 — supply raised under, 309.— nis 
invasion of Ireland 841 

Richard III , first passed the statute of fines, 

Rniclieu (cardmal, Armaud du PIcssis), his in 
trigucs against England, 306 note 2 
Richmond (Charles btuart, duke of), his mar 
nage with Miss Stewart, 563 
Richmond Park extended, 303 note 2 
Ridley (Nicholas, bishop of London), liberality 
ofi to the princess hlary, 81 — assists in rc- 
modellmg the English church, 82 note a — 
firmness of, in the cause of Lady Jane Grey, 
83 —moderation in the measures of reform, 
tptd 

Right of the commons as to money bills, 560 
Robb ers and murderers deprived of the bcncr\ 
of clergy, 55 

Rochester (Laur Hyde, lord), his dismissal, 
653, and note — creates great alarm, 654 and 
note 

Rockingham Forest increased, 303 
Rockisane (archbishop of Prague), Ins reply to 
cardinal Carjaval at the council at Basle, 
511 note 2 

Rockwood ( ), persecution ofj for popery, 

IJ2 note 2 

Roman catholic prelates of Scotland, including 
the regulars, allowed two thirds of their re 
venues, 813 

Romish priests’ address to the king, to send 
them out of the kingdom, 531 and note — 
thar pohey, 557 —superstition, general ab- 
horrence of their, 647 
Root and branch party, 374 
Ross (Thomas), executed for publishing at 
Oxford a blasphemous libel, 819 
Royal families of Ireland ((J’Ncal, O Connor, 
O’Brien, O Malachhn, and hlac Murrough), 
protected by the English law, 837 
Royal power, its constitutional boundaries well 
established, 611 

Royalisb, decimation of the, by Cromwell, 467, 
466 and note x —discontent of the, 506 and 
note 

Rump (the), parliament commonly called, 447 
and note 5 — fanatical hatred ol^ to the king, 
ibid 

Rupert (pnnee), Bristol taken by^ 403 — and 
Newcastle defeated at Marston Jloor, 410 — 
consequences of the same, ibid 
Russell (admiral), engaged 111 intrigues, 691 — 
his conduct at the battle of La Hogue and 
quarrel with the board of admiralty, 692 — 
parliamentary mquiry into their dispute, 70] 
Russell (lord William), smcerely patriotic in his 
clandestine intercourse witli 1 ranee, 567 and 
note — and- the earl of Essex concert measures 
for a resistance to the government 601 — they 
recede from the councils of Shaftesbury, 6oz 
—evidence on his trial not sufficient to justify 
his conviction, ibid and note 
Rye-house plot, 579 and note 
Rysivack (treaty of), particulars relatmg to, 
700 

Sabbatanans, origin and tenets of, 2S2 and 
note r 

Salisbury (countess oP, her execution causes 
of, 36 — not heard in her defence, ibid no'e i 
Salisbury (Robert CleciJ, carl of), cxienu ites 
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the wrongs imputed to Spam, 326 — his 
scheme for procurmg an anni^ 1 evenue from 
the commons, 336 and note, — his death and 
character, 238 and tiatet — OVdham Cecil 
earl of), his forest amercement, 303. 

Sampson the puritan, his remonstrance against 
the papists, no 

Sancroft (Thomas, archbishop of Canterbury), 
his scheme of comprehension, 73a 
Sandvs (sir Edwm), his commitment to the 
Tower, 350, 358, and note i 
Savoy, conference at the, m 1561, 532 — ani- 
mosity between the parties, 525 — conduct of 
the churchmen not justifiable, tiuf and note 
— only productive of a more eicasperated 
disUmon_, 524. — general remarks on, ton/ 
Sawyer (su: Robert), expelled from the house 
of commons, 683 and /:ete 

Scambler (Edmund, bishop of Norwich), his 
character, 166 

Scandinavia, colonists from, settle on the coasts 
of Ireland, 830 

Scheme of comprehension and indulgence, 547 
observations on the, 723 
Schemes for raismg the dukes of York or Glou 
cester to the throne, 439 — of Shaftesbury 
and Monmoutb, 586 and note 
Schism m the constitutional party under 
Charles 1 , 377 and nates — of the non jurors. 

Schools (free), in Ireland, act passed in the 
reign of Elizabeth for erecting, 852 note 
Scotland, uncertam succession of me English 
crown in the royal family of, 98-12+— its 
claims not favoured, 103 —puntamcal church 
goiernment established in, 156 —union with 
England brought forward, 223 and notes — 
troubles commenced m, 352 353 and note — 
pnvy council of, abolished^, 743 and note — 
Its early state wholly Celticbeforethe twelfth 
century, 779 — its want of records, 806 — its 
wealth, 810 — character of its history from 
the reformatian, 811 — church of, still pre- 
serves the forms of the suteenth century, 
812 —establishment of episcopacy in, 825 
— could not remam mdifferent during the 
civil war m England, 819. — crown of, ten- 
dered to William and Mary, 823 —episcopal 
and presbytenan, chief controversy between, 
82+ — practice observed m summomng the 
nanonal assembly of the, 825 note — assera- 
bbes of the, judicious admixture of laymen 
m, ihid 

Scots, the, conduct of, to Charles 1 , 428 and 
notes — conclude a treaty with Charles, and 
invade England, 441 

Scots presbytenans smcerely attached to long 
Charles, 434. note i — army, excesses com- 
mitted by, 417 

Scot and lot boroughs, very opposite species of 
franchise in, 637 and«3/e 
Scripture, English translations of, proscribed, 
72 — ^permitted to be read, and prohibited, 
ibid and ij>te — effect of their genera] use, 
ibid 

Scroggs (chief justice), impeached for treason, 
396 

Scudamore Oord), anecdote of, 240 siote 1 
Seal, meat, lord keeper Littleton carries it to 
the l^g, 405 — new one ordered to be made 
by the parliament 406 
Seats in parliament, sie of 8o^ 


f 

Secretcorruption,78i — service-money disposed 
of to corrupt the parliament, 733 and note 
Secret treaty of 1670, anecdotes and particulars 
relatmg to, 353 and note — differences be- 
tween Charles and Louis as to the mode of 
Its execution, 533 — negotiation of, broken off 
through the apprehensions of Hyde and Sun- 
derland, 62s 

Secret historical documents brought to light by 
Maepherson and Dalrymple, 6^ 

Sectaries, persecuUon or toleration the only 
means of dealing with, 133 
Selden (John), summoned before the star cham 
her, 273 

Septs of the north of Ireland, liberty enjoyed 
“/> 837 — of Slunster and Leinster, their 
oppression, liid — offers made by some for 
permission to hve under the English law, 
ibid 

Serjeant of the house of commons, authonty of 

the, 195-197 

Session, court of, of Scotland, its origin and 
judicature, 810 

Settlement, act of, rights of the reignmg mon- 
arch emanate from the parliament and people, 
by the, 670 

Settlement of the revenue, 506 
Seymour (lord), of Sudely, courts the favour of 
tne young long, Edward VI ,42 — entertains 
a hope of marrying prmcess Elizabeth, ibid 
— accused of treason, and not heard in his 
defence, ibid — warrant for his execution 
signed by his brother, 43 
Seymour (William, marquis of Hertford), mar- 
ned to lady Arabella Stuart, 231 
Seymour (sur Francis), refusal to payship money 
3S4 and note r 

Shaftesbury (Anthony, third earl of), declara- 
tion of indulgence projected by, 558 — fall of, 
and his party, 562 — bad pnnaples of, 585 — 
desperate councils of, 602 — committed to the 
Tower with three other peers, by the lords, 
for calUng m quesbon the le^ contmuance 
of parliament, after a prorogauon of twelve 
months, 791 

Shaftesbury and College, impeachment of, 398 
and notes 

Sharp (James), archbishop of St, Andrew’s, an 
mfamous apostate and persecutor, 821 
She£ 5 eld (sir Robert), confined in the Tower 
for his complaint against Wolsey, 52 note 2 
Shelley (su- Richard), reluctantly permitted to 
enjoy his religion, in 

Shepherd (Mr ), expelled the house of commons, 
283 

Sheifield ( ), recorder of Salisbury, star 

chambei^rosecution of, 340 note 
Sherlock (l 5 r ) , his work entitled Case 0/ Resist 
ance to the Supreme Powers, 606 and note 
— his inconsistency, 680 note • 

Ship money, its ongm and imposition, 304 — 
extended to the whole kingdom, 306 — trials 
concernmg, 307 and notes — the long’s pro- 
posal of resignmg for a supply, 357 note i — 
declared illegal, 361 

Shirley (sir Thomas), parliamentary proceol 
mgs on his arrest, 218 

Shirley (Dr , andsu-JohnFagg), case between, 
626 

Shower, infamous address of the banisters of 
the Middle Temple under the direction qf 
§57 
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Shrewsbury, earl of, ensaged m inUigues, 6 qi 
r-his letter to king William after ienivicks 
accusation of him, ibtd. and iwte 
Shrewsbury (lady), fine and imprisonment, 
as I 

Sibthorp { — ), his assertion of kingly power, 
39s 

Sidney (sir Philip), writes a remonstrance 
against Eluabetn’s match with the duke of 
Anjou, 171 

Sidney (Algernon), receives pecunnry gratifi- 
cations from France, 568 — was a distressed 
man, s6g — his dislike to the pnnee of Orange, 
ibtd — his conviction illegally obtained, 604 
note — observations on his character and con- 
duct. tbid 

oidney (sir Henry), his representation to queen 
Elizabeth of the wretched condition of the 
Irish, 848 and note —his second government 
of Ireland, excites resistance by an attempt 
to subvert the liberties of the pale, 850 — his 
disappointment at the want of firmness m 
queen Elizabeth 8si note — account of the 
Protestant church m Ireland, 852 tioie 
Silenced preachers set at liberty, 112 note 1 
Six articles, law of, on the cehbacy of priests 
78 

Skinner (Thomas), case of, against the East 
India Company, 624 — committed by the 
commons for breach of privilege 625 
Smith (sirlhomasl, his treatise on the Common- 
wealth of England, cited concerning the star- 
chamber, 49 — his account of causes belong- 
ing to the court of star chamber, 53 — his na 
tural son sent with a body of English to settle 
m Ireland, 854 

Soap, chartered company for making, 303 
Somers (lord chancellor), puts the great seal to 
blank powers, 706 and notes 
Somers, Halifax, Wharton, Oxford, and Sun 
derland, kept out of administration by the 
dislike of queen Anne, 746 
Somerset (Edward Seymour), duke of, obtains 
a patent constituting him a protector dis- 
covers a rival in his brother, lord Seymour 
sirnis his warrant for execution, 43 — depnved 
of his aulhonty, 43, — accused of a conspiracy 
to murder some of the pnvy counallors, tiia 
— evidence not insufTiaeut, tbtd — meUned to 
the -cformation, and powerful in the council, 
73 —his destruction of churches to erect his 
p^ace, 80 —designed the demohtion of 
Westmmster abbey, ibid — his hberahly to 
die princess Ma^, 8r no‘e 
Somerset (Robert Carr, earl oQ, his guilt of the 
murder of Overbury exammed, 251, 253 and 
note 

Somerville, executed for a plot against Eliza 
beth, 120 

Souiliampton (Thomas Wnolhcjlcy), e.arl of, 
his estate in the New Forest seued, 303 — hu 
opposition to the statute against nonconform- 
- 533 

Southey iRobert), his assertion cn perscculioii, 
and toleration m the church of England, 98 
rote 2 

Sovereigns, their inviolabiTit} to cnmmal pro 
cess examined, 124 — their power weakened 
by the distmcnon of party, 798 
Spain dc-igii of irmafcmug Englind to the 
joke of 47 — dishke of the EngUsh to, under 
queen Marj 87 —king James s partiahij for. 


22; and notes — connection with England, 
under James I , 238 — hn> unhappy predilec- 
tion for, 253 note^ — treaty of roiml marriage 
with, 260, 263 — policy of Charles I wiifi, 
305 and nates — dechne of the power of,aftel 
the treaty of the Pyrenees, 548 
Speaker of the house of commons, power 0^ 
concerning bills, r^a, note 1 
Speech, freedom of, in parliament, 299 
Speed (John), his valuation of the suppressed 
monasteries, 67 note 

Spenser (Edmund), his Aeeo ml oj Ireland, 
844 note — the first three books of his Faery 
Queen, where wnlten, 854 
Spies, should be heard with suspicion m cases 
of treason, 717 

Spire, protestation of, by the Lutheran princes 
against mass, 80, 8 1 note t 
Sports, declaration of, by James I , 283-334 
Sprot a notary, executed in Scotland for con 
ceahng letters, Sro 

Stafford iWilliam Howard lord), convicted on 
the popish plot, 583 and note 
Standing army, without consent of parliament 
declared illegal, 678 and note — national re 
pugnance toitsnse, 778 

Standish (Dr ), demes thedivine privileges 

of the clergy, ss — censured m the journal of 
Henry VlTl , 56 note x 
St Bartholomew (day of), 2000 persons resign 
their preferments, 53 5 

St Germain s (court of), preserve a secret con- 
nection with Codolphin and Marlborough, 
753 

St John (Oliver), declines to contribute lo the 
benevolences, 245 —his statement of means 
for defence of the royal prerogative, 308 
St John’s College, Cambridge, nonconformist# 
of, m 1565, 140, note a 

St Paul’s cathedral, proposed improvement of, 
3M 

St- Phclipe, remarkable passage m his memoirs, 
748 note 

Sur-ch.-unbcr, court of, the same as the ancient 
Consilium Regis, or Orduianum, 30 and 
notes — account of the powers of tbid — 
augmented by cardinal Wolsey, tbid — ori- 
ginal limitation and judges of the, 53 — 
causes withm the cognis-mre of the tbid — 
Its arbitrary and illegal powers, ibid —not 
the court erected by Henry VII , tb d note 
a —examination of papvstsmlhc, 97 — security 
of the. 170 — power of, 173 —instances of Us 
extended aulhonty, 250 — mformitions m 
the, against London, 314 — jurisdiction of the, 
316 — caution of, m cojCS of inhcnLancc,3i7 
—offences belonging to, icui —mode of pro 
cessin lhe,3i3 — punishments inflicted by the, 
tbid and notes — hncs and sentences of the, 
319 -corrupt and partial, 321 note 2 — act 
for abolishing, 362 and note x — attempt to 
revive tile, 5-0 — report of comrailtee of the 
lords concerning the 521 
Stale, council of, con_ist of forty-one member, 
454 —test proposed to the, to v bich on^ 
nineteen subserbed, ib d 
Stationers, company of, power given lo, ovc/ 
printers and booklellers 176 
Siilute of the ijlhcf Edivard II recogni^ii'^ 
the existence of the rrcwiit con-titjti jn i 
parliament, 19 —of iithHentj VII protect- 
ing persons m llie kin^ «. service, 3:4 - extra 
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crxlinary, giMiig to Henry VIII all monejs 
paid bj way of loan, &.c , 33 — “iiinilar act 
releasing to linn all monejs ne had subse- 
quently borrowed, thid — iith Henry VII 
for payment of arrears of benevolences 26 
and Hole — of fines enacted by Henry VII , 
raerel V a transenpt from one of Ricbard III , 

24 — object of this enac'ment ibui — of Ed- 
ward I de donis cenditionahbus, ibid — re- 
vived under Henry VII , and their penalties 
enforced, 26 — of ist Henry VIII for amend 
ment of escheats, 27 — of nth Henry VII 
giving power to justices of the peace, ib d — 
for the evciusion of princess Mary from the 
succession in 1534, 39 — of Henrj VII con 
ceming the court of star-chamber, 52 and 
notes — of Henry VI for compelling clerks 
to plead their pnvilege, 55 — of 4th Henry 

VI 1 for brauii-Jg clerks convicted of felonj, 
ibid— of Richard II restraining the papal 
jurisdicUon 59 — ofHentyVIII taking away 
appeals to Rome, 60 — of ditto on the conse- 
cration of bishops, 61 — of mortmain of Ed 
ward I and III , 63 — of 27th Henry VIII 
censures the vices of monasteries 60 nn/r 1 
— of Henry VIII , 1st Edward VI , r4th 
Elizabeth, for support of the poor, jt) note 
— of 34th Henry VI II against the sale and 
readmg of Tiniil s Bible, 73 and t oU —of 
and, 3rd, and 6th of Edward VI on the . 
celibacy of pnests, 77 — of 2nd Edward VI 
against irreverently speaking of the sacra 
ment, 79 — for abolisnmg chanlnes, 80 and 
note I — of and and 3rd Edward VI against 
hearing mass, 81 — of 35th Henry VlII 
against importation of foreign books, 71 
note 2. — of supremacy and umformity, 1st of 
Elizabeth, gi — of 5tn Elizabeth against fan 
tastical prophecies 93 note — for the assu 
ranee of the queen s power, 94.— opposed by 
Mr Atkmson and lord Slontague, ibid — 
arguments for it, 93 note 1 —of 8th of Eliza 
beth on behalf of the bishops, ihid and t ole 
3 — of 2Sth and 3jth Henry VIII on the 
succession, 98 — of 13th of Elizabeth on aller- 
mg the succession 103 — ijtb Elizabeth, 
against papists, 109-116 — of a^rd ditto a- 
gainst recusancy, 113 —of 25th Edward III 
agamst treason, 114 — of Elizabeth com- 
manding papists to depart the kingdom, iig 
— of 27th Elizabeth for her seciintj, 122 — 
of 33rd Elizabeth restnetmg their residence, 
126 — of ijthEhzabeth forsubscnbmgchurch 
articles, 145 — of 23rd Ehzabeth against sedi 
tioas boow of seminary pnesis, vvTested 
against the puritan libels, 153-171 —of 35th 
Elizabeth for impnsomng nonconformists, 
159 — of 1st of Elizabeth, restraming the grant 
of ecclesiasucal lands, 166 — of 14th Elizabeth 
on recusants, 179 note — of Conjinttaiio 
Cartaruvi and ilasnis Carta, 227 — of 43th 
Edward III against new customs, 229 — of 
34th Henry VlII for court of couned of 
Wales, 236 rm/r— of34th Henry VIII , on 
makmg laws for Walec 243 — of 2nd and 3rd 
Edward VI forpreserving Lent, 282 note — of 
5th, 27th, and 34th of Ehzabeth , for increase of 
the fishery, ibid note — of 1st and 3rd Charles 
I for observance of Sunday, 284 note — of 
1st Edward IT Z)e Miiitibiis,yoo note — of 
iih Edward 111 for bolding parliaments, 
360 andno/e — of i6ih Charles I forabohsh 


ing court of stai chamber, S.c , 362 and 
notes — for determining forests, restraining 
purveyance, amendmg the stannary courts, 
Icvyiug troops, 363 — of rst and aslh of Ed 
ward III, and 4th Henry IV, amendmg 
military service, 3S4 — of Winchester, for de 
fence of the nation, 3S5. — of rst Janes I on 
furnishing soldiers, 3S6 note i — of Edivarc 
IV , constructive interpretation of, bj chief 
jusuce Ejtc 718 —of leasing making in Scot- 
land, 8t8 — English, quesuonon their validity 
111 Ireland, 871 

St.itute.>, Insh, account of the, 839 
Stawcll. a gentleman of Devonshire, refuses 
compliance to the speaker’s warrant, 594 
Steele (Sir Richard), expelled the house of 
commons for vv ruing a pamphlet reflecting on 
the nunistry, 7S2 

Stephens (Rev Mr ), Justice Po veil’s obaerva 
tions m passmg sentence on him for a hbel 
on ministers 719 note 

Stewart (Miss), her vnarnage with the duke of 
Richmond, 541 

Stone (pnmate of Ireland), his great sliare m 
the government of Ireland in the reign of 
George II . 870. 

Slone (John', nis committal by aulhoi ty of 
parliament, 197 

Stow (John) bis library seized, 176 
Straflbrd (Ihomas Wentworth, earl ofj, cha 
racter of, 324 and note — made president of 
the counal of the north, loid — lord heutenant 
of Ireland, 325. — his correspondence with 
Archbishop Laud, 3'6 and notes — his senti 
ments and practice on ship money, 330 — ad- 
vice to Charles I against war vvath Spam, 

331 — his sentunents and use of parliaments 

332 — summary of his conduct, S.C ibid and 
note I — his impeachment, 366 and note 2 — 
us jusuce discussed ibid 371 andi^/e— his 
ablegovernment of Ireland, 83S and no'es — 
procures six subsidies, 860 

Strangers amenable to law wherev er they dw ell, 

J24 

SuicUand CMr) his attack on the abuses of 
the church of England, 144 —taken from his 
seal tn the house of commons, 185 — restored 
to It, 186 

Strongbow (Earl), his acquisitions m Ireland, 
834 — his possessions divided among his five 
sisters, 836 

Stuart (Arabella), her title to thd English crown, 
208 and 1 aU i — her unhappy life and per 
secuUons, 2^0, 251 and ia>te i 
Stuart (house of), want of legal title to the 
crown 209 and note 

Stuart Henry VII , Henry VIII , Elizabeth, 
and the four kings of the house of, master- 
movers of their ow n policy 798 
Stuart papers m the hands of his majesty, 773 
na‘e 

Stubbe, his pamphlet against Elizabeth s mai 
na"e vvath the duke of Anjou, 171, 172 
Subsidies, popular aversion to, 25 — grant of^ 
m I3S8, 190 — in 1593-1601, 192 — less fre- 
quent in Scotland than in England, 8og 
Subsidy, vailue of, examined, 264. taote i 
Succession, dilficulues m regard to the, created 
by Henry s Evo divorces, 34 — Princesses 
JIaryand Elizabeth nominated in the entail 
after the kings male issue crown devased 
to the heirs of Hary, duchess of Suflblk, to 
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the exclusion of the royal family ol Scotland, 
tbid 

SufTolk (Frances Brandon, duchess of), emi- 
grates on account of her religion, 86 note 4 
Suifolk (family of Brandon, duke of), succes- 
sion of the crown settled in 99, 103, 207 — 
title of, nearly defeated by Elizabeth, lor — 
descendants of, Uvmg at the death of Eliza- 
beth, 210, 212 — present representatives of 
their claim, tbid note 2 

Suffolk (Edmund de la Pole, earl of) conspires 
against Henry VII , attainted, flies to the 
Netherlands, given up by the Archduke 
Philip on condition of safety, Henry VIII 
causes him to be executed, 34 
Suffolk, county of, assists in placing Mary on 
the throne, and suffers greatly from her per 
secution, 86 and noU 2 

Sully (due de), wears mourning for Elizabeth 
at the court of James I , 214 note 2 
Sunday, diffeiences on the observance of, 281, 
282 and I — statutes for, 283 and note 

Sunderland (Robert Spencer, earl of), early 
mention of his inclination to adopt the catho 
lie religion, 556 — his intentions, 648 note — 
enters into secret negotiation with the pnnee 
of Orange, 603 — reproached for his conduct 
in the peerage bill, 765 

Supply to the crown, ancient mode of, 028 — 
the commons are the granting, and the lords 
the consenting power, ibid — present practice 
of, 629 

SuppUeb, ongin of the estimates of, 53^ 
marks on the appropriation of, 686 
Supremacy of the church given to Henry VII I , 
61 —difficulty of repealing the act of, under 
Queen Mary, 87 — restored to the crown 
under Ehzabetn, go — character and powerof 
the act of, 91 — oath of, tbid note 1 — penalty 
for refusing, ibid — Lord Burleigh’s memorial 
on the oath of, 117 — act of, links the church 
with the temporal constitution, 130 — the 
sovereign’s rejected by Cartwright and the 
puritans, 141 — commission for executing in 
1583, ijo — acknowledged by some of the 
puritans, 141 — executions for denial of, rsg 
note I — act of rcsistaucc of the Irish to it, 
846 — oath of, calliohcs murmur at the, 852 
/ ote — imposed on the commons by the jth 
of Ehzabetli, never adopted by the Irish pre- 
liament, 809 — resolution of coiiimons of Ire 
land to excludi. those who would not take the 
oath of the, ibid 

Surrcy(Ihoraas Howard, earlof),fiitilcchargcs 
against, of the crime of quartering the ro>'at 
anils, 37 — ignoiiiiuious behaviour of his 
father tetd 

Sussex (Henrv Ratchffe, carl of), wntes to the 
burgesses of Yarmouth and others requesting 
ihim to vote for the person he should name, 

Sussex (Thomas Ratcliffe, carl of), his letter 
concu-mng Uic impnstnmcnt of ilary Stuart, 
lOj note I 

Sweden (king of), leagues with the Pretender, 
700 

Swift (Dr Joiuthan). cmploved bj govenmeut 
to rctahaio on libellers, 720 

Talbot (lord cliancellorl bill to prevent smug- 
gling strongl> opposed by him, 796 — his 
argumenls against it, li J 


967 

Tamstry, law of, defined 831 — strong indiiee- 
ment of the native Irish to preserve the, 837 
— custom of, determined to be void, S53 
Tax upon property m the reign of Henry VII I , 
mode of its assessment, 29 noU 2 -—discon- 
tents excited by it, 31 — opposed tumultu 
ously, and liiially abandoned, ibid 
Taxation under Henry VIII , mode of, 33 — * 
arbitrary, under the two Hennes, 34 
Taxation, arbitrary, restrained by the petition 
of right, 278, 308 

Taxations cot attempted by Elizabeth, 179 
note 

Txxes not to be levied m England without con- 
sent of parliament, 227 — larger in amount in 
the reign of Charles II tliaii at any former 
period, 53 1 

Temple (sir John), his relation of the number 
of Protestants massacred in Ireland, 862 note 
— his History 0/ the Irish Rcbelliot. unjustly 
deprenated 803 note 

Temple (sir William), new council formed by, 
590 and notes — urges the king to a decided 
line of policy, 566 

Tenancy, from year to year, of very recent in- 
troduction, 638 

Tenison, archbishop, extract from his speech 
on the union, 829 no'i 

Test act, dissenters give their support to the, 
560 and notes 

Testame) t, Hew, 1326, translated into English, 
and proscribed, 72 

Thompson (Richard), talcn into custody for 
preaching vinilent sermons at Bristol, and 
impeached upon strange charges, sot 
Thorough, a plinse used by archbishop Laud 
and the earl of Strafford to express th.ir sjs 
tem of government, 326 et seq 
Thurloo (John), letter from, to Henry Croifi- 
well, 177 note i 

Tindal (William), his translations of the scrip 
tures, 72 and not>. 

Tithes, subsisted during commoiiwcallli, 509 
Toleration, ancient avowal ot the principles of, 
gS ; ot,. 2 — religious, 7.1 no'e — acr, a mea 
sun, of religious libertj, 7.2 — no part of the, 
extended to paiiijts, or such as deny the 
irmity, ibi i — inlniigcun-iits of, by sLatutes 
under Anne, 721 — repeal'd by the vvhi,,s, 
723 — natural n„ht of the Irish, 846 — a doc 
trim, of the bcctaru.s, 430 
Tom I ell trdn, a hbcl agunst James I 263 
note 3 

Tonnage and poundage, granted to Heni> \ 1 1 1 
by his first parliament mislaken issertion of 
Hume ind Linj,7rd respecting it, 29 note r 
— the king’s right to, di pmed, 278 — de 
claration in the act for, 846 and note 

Topchfio ( ), his persecution of paputs unde 

riiz ibclh. III notes 

Topham (scrjiant at arms) actions brough. 

again:>thim fo-filst, impri-oiim-iit jyt 
Toiture, use of, denied bj th- judges, 301 — 
in lances of m Liigland ib { not, 2 
Tortures, used und' r the house of lud'ir, ti6 
and no‘e i — urdi-r Lliiabcth, demeil b> lord 
Burleigh 117 

Tory principle^ of the cler^v, 605 —firmly ad- 
here to the cstabhsh'-d religion, 606 — party 
thurngca„3in^tllie qm.<.naiiJ Ij d O>forj 
for tc iiniii„ whig- -Co r it, — minialrj un 
nojed U> the viv uaty of thu pre^, 3^2 
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Tones, ihtur fiiconsistcncy, 742 — ill received 
at court, and excluded from office, 776 
Toryism, its real character, 592 —cardinal 
maxim of, tbui 

Tower of London, historical assocntions con- 
nected with the, 116 
Towns, chartered, their junsdiction, 2r 
Iracts, political, extraordinary number pub- 
lished from the meeting of the long parlia- 
ment, 543 

Trade, foreign, pnclamations of Elizabeth re 
stncting, 175 — the kings prerogative of re 
straining, 229. 7 ioie — p-oject for a counal of, 

Transubstantiation, persecutions concerning, 
71, 77 — metaphjsical examination of, 77 — 
modem Romish doctrine of ibid note 2 
Treason, consideration of the law of, as applied 
to the papists under Elizabeth, 126 nole-^ — 
trials Kir, unjustly conducted under Eiiza- 
bcih, J71 — perversions of the law of, under 
James I , 246 note 2 — law of, 708 — statute 
of Edward III , 70^ — its constructive inter- 
pretationandmatcnalomission,rdi/f —various 
strained constructions of the, 710 — statute of 
Wlham III , 714 — prosecutions for, under 
Charles II , disgraceful to government, tbid 
— Scots law of. Its seventy and odium, 818^ 
Treasury, reduced state of the, m 1639, 353, 
354 and ttoies 

Treaty begun at Oxford, 401 — pretended, 
signed with France, secret, between Charles 
II and Louis XIV , 569 — of peace broken 
off and renewed by the Tory government, 
748 

Treaties of partition, two, 703 —impeachment 
of four lords on account of the, 70S 
Treby (chief justice), his conduct in the ease of 
Anderton, 715 

Trial by jury, lU ancient establishment, ei 
Trials for treason, &c., Unjustly conducted 
underElizabeth, 171 — of Russell and Sidney, 
6o2 

Triennial bill, its constitution and privileges, 
360 and note — act, repeal of, 519 — and of 
the act for its repeal, ibid 
Trinity, denial of the, or of the inspiration of 
any book of the Bible, made felony, 432 
note 3 

Triple alliance, public satis&ction at the, 548 
Trust estates, view of the laws relaung to, 246 
Tudor, house of, difficulty experienced by, in 
raising supplies, 25 — one of the most im- 
portant constitutional provisions of, 43 — 
strengthened by Mary, 44 
Tudors, military levies under the 287 
1 unstal (Cuthbett) bishop of Durham, liberally 
entertained by Parker, 95 note 2 
Tutchm (John), law laid down by Holt in the 
case of, 548 

Tyrconnel (earl of), charged with conspiracy, 
and attainted of treason, 854 — lord lieutenant 
of Ireland in 1687, his secret overtures with 
the French agents, 867 

Tyrone (earl of), charged with conspiracy, and 
attamted of treason, 854 
Tyrrel (Anthony), an informer against papists, 
220 note I 

UdJ ^ — ), tried and imprisoned for a libel on 
the bishops, rS4 una note a 171 
Ulster, the meet enlightened part of Ireland, * 


S54 — the colonisation of, first earned lnn» 
effect by sir Arthur Chichester, in the reign 
of James 1 , ibid — linen manufacture first 
established by Strafford 860 
Undertakers, agents between the king and the 
parliament so called, 243 
Uniformity, act of, passed under Elizabeth, 90 
and note 3 — us character and extent, 91 — 
links the church with the temporal constitu- 
tion, 130 

Union of the two crowns, sovereign and com 
withdrawn by, from Scotland, 827 — genera, 
observations on the same, 82S 
Universities, forcimi. bribed on the subject of 
Henry VIII 's divorce, 57 note a — difficulty 
of procunng the judgment of Oxford and 
Cambridge against the marriage, 61 
Usher (James), archbishop of Armagh, his 
scheme fora moderate episcopacy, 373, 374 
and notes — model of church government, 
511 and notes — scheme ofehurchgovemraent 
no inconvenient or impraciicahle, 522 
Utrecht, treaty of, arguments for and against 
the, 749 — negotiations mismanaged, 752 — 
advantages lost by the, ibid — misconduct of 
Lords Bolingbrokeand Oxford ui the manage 
ment of it, ibid 

Uxbridge, negotiations at, 412 and note s — 
rupture of the, 416 

Vagabonds, act of state agamst, under Eliza- 
beth, J79 

Vane (sir Henry), his message to the commons, 
1640, 357 — and General Lambert, excepted 
from act of indemnity, 515 — injustice of his 
condemnation, 516 and note — execution and 
character, 517 — bis communication to the 
lords justices relatmg to the connexion 
between Spain and the disaffected Irish, 861 
note 

Vaughan (chief-justicel, his argument with 
regard to the power of junes, 616 
Venner, insurrection ofj m 1660, 509 
Verdict, general, question of the right of junes 
to return a, discussed, 616 
Vestments of pnests, retaircd in England, 85 
— dislike of the German reformers to, ibid 
Vintners company, fined by the star chamber, 
320 

Visitations of monastenes, character and truth 
of, 64 

Vote of parliament, to prevent the meeting of 
caballing officers, 478 and note 3 — the parlia- 
ment dissolved m consequence, 479 and 
note 2 

Vowcll s Treatise on the order of parhament, 
extract from, 639 z ote 

Waldegrave (sir Edward), and his lady, Im 
prisoned for heanng mass 92 
^VaIes, court of the council of, its Jurisdiction, 
236 note —court and council abolished, 363 
— nght of election extended to, by Henry 
VIII , 634 

Waller’s plot, 403 — oath taken by both houses 
in consequence of, tbid 

Wallingford House, cabal of, form a coalition 
with the republicans, 478 — oblige Richard 
Cromwell to dissolve his parliament, 479 
Walpole (sir Robert), reconciles the church to 
the royal family, tji — remarks on his ad 
muiistration, 775 — character of the opposition 
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10 him, 57® —the successors of, do not carry 
reform to the extent they endeavoured, 780 
— and Pelham condemn the excessne par- 
tiality of their masters for their Hanoverian 
dommions, 800 and )Me — his prudent ad 
ministration, 804 

tValsingham {sir Franas), deceit ed by Charles 
IX , 108, — his advice against Mary queen of 
Scots, iia — fidelity of his spies upon her, 
I3I — his enmity to her, 133. and nole a — 
his moderation and protection towards the 
puritans, 146 — his disintcresteo liberahtv 
i6^ — his letter in defence of Llizabeth s 
government, j68 and note 2 
Valton (Dr Brian), ejected by the cotenant, 
408 

War with Holland, infamy of the 5^8 and«o/r 
— between William III and Louis XIV , its 
ill success and expenses, 697 — of the succcs 
Sion, its object tbtd 
Wards’, Iivenes fines tahen for, 27 
Warham (William), archbishop of Canterburj, 
Ins letter to Wolscy, on the grants, &.c , of 
1525, 30 note 

Warrant of committal, form and potter of, 
debated, 272, 273, 208 

Wartvick (Edward Plantagenet, carl of) his 
long captivity, attempt to escape with Perkin 
Warbeck^ his trial for conspiracy, induced to 
confess himself guilty m the hope of pardon, 
his execution, and the probable motive for it, 
31 —John Dudley, earl of, a concealed papist, 
81 note 3 

Wenlock, the first charter for returning mem- 
bers to pirlnment 637 

Wentworth (Paul), his discussion of the church 
aulhonty with archbishop Parker, 14s —Ins 
bold motion on a command of Elizabeth 184 
— Peter, his motion on the succession, 190 — 
his bold defence of the privileges of parlia- 
ment against Elizabeth, 187 — examined 
concerning it, tbtd — questions of, on the 
privileges, &.C. of parliament, j 88 — commuted 
to the Tower, ibid 

Westburj , borough of, fined for bribery, 193 
Westmuister, ancient courts of law held at, 20 
— abbey preserved from destruction In the 
reformation under Edward VI , 8a — hall, 
tumult in, on demand of a loan by Charles I , 
371 and note 

Westmoreland (Mildmay Fane, earl of), his 
, u>t«t amercement, 303 
Whalley (abbey of), Dr WhitakeFs Scheme for 
distributing Its revenues, 69 woi'es 
•Vhig and loiy .first heard of in the j ear 1670, 
590 — iheir first mecung, •■■y-i — remarkable 
fn^ph of the, 672 — neccssiv*' of accurately 
understanding their definition, 739 — their 
oistmclive principles, 740 — changes efiected 
circumstances 741 

}J^'Sgism, genuine, one of the tests of 707 
wjug part>,jusufied m iheir distrust of Charles 
II 1573 

"tt?*’ '■'^tiencc in thecounaTsof \\ illiara 
viia — oppose a generd amnestj , ibid — 

“Id measure of the, 738 — come mto power, 

Item his Men 0 rs, 7 .3 note 
Whitaker (Dr Thomas Dunham), his plan for 
the revenues of the abbey of Whalley, 69 


tne revenues of the abbey of i 
nett 2 

Whitbread, a Jesuit, hii tnal, 382. 


White (John, bishop of Winchester), speaks 
against the proieslants in his funeral sermon 
for queen Mary, 90 note i 

Whitelocke (sir James), cited before the star- 
chamber, 230 — Bulstrode, palliation of hi* 
fathers pliancy 298 no*e — cunoits anecdote 
recordea by, 487 

Whitgift (John, archbishon of Canterbury), 
orders given to, concerning papists in Den- 
bigh III — his allowance of torture, 1 16 rote 

1 — his ansver to Cartwright 149 urinate 

2 — rigour of his ecclesiastical government, 

150 and note — offic o oath tendered b> , 

151 — ^his intercession for Udal, 154 — his 
censure of lawyers 158 and note 3 —his 
bigoted sway over the press, 176 and rotes 
— his exclamation at Hampton Court, 816 

Wicliffe (John), clfect of hi> doctrines in 
England 55 

Wildman (major), unilcj the republicans and 
royalicLs against the power of Cromwe’I, ^64 
— colonel Creed and others iUeg3ll> im- 
prisoned 63 

Wilford (sir Jhomas) Elizabeth’s illegal com 
mission of martial law to, 178 

Wilkins (bishop), opposes the act for suppressing 
conventicles, 556 

William the conqueror, capacity of his descen 
dants to the seventeenln century described, 
798 

William the Lion, statutes ascribed to him, 
80S 

Wiliam HI receives the crown conjointly with 
his wife, 674 — discontent with ^ govern- 
nicnt, 670 — his character and errors, 682 — 
lus government m danger, linf — bis dis'at s 
faction 68j — his magnanimous and public 
spirited ambition, —dissolves the con- 
vention parliament, and gives his confidence 
to the tones, 6Zj) and notes — scheme for his 
assassination, 6^ and note — ^his magnani 
mous Caduct, ^7 — unjustly accused of 
neglecnng the navy , 698 and note — skill and 
discipline acquired by the troops under his 
command, 69^ — aware of the intentions of 
Louis XlV on the Spanish dominions, ibid 
— 700,000/ granted him dunng life, 701 — 
leaves a sealed order to keep up the army, 
ibid — obliged to reduce his army, and sent) 
home his Dutch guards, 702 — his conduct 
censurable w ith regard to the Irish forfeitures 
703 rote — unpopulantv ofhisadmimstrauon, 
704. — his conduct with respect to the two 
treaties of partition, 703 — his supenonty ov er 
the greatest men of the age, 707 — improve 
ments in the English constitution under him. 
ibid — his statute of treason, 70S — hatred ol 
the tones to, 726 — distinction of the cabinet 
from the pnvy coural dunng his reign, 730 
— reservedness of his dlspo^ltloa, 732 — ru 
paitiaUty to Btniinck and Keppel not con 
sistentvvnth the good sense and dignity of hil 
character, 732 — influences members of par 
Inment by bnbes, 733 — refuses to pass a bill 
for rendenng the judges independent, 736 — ' 
truly his own immster, 73S — never ptmular 
111 Scotland, Se6 — the onfy consistent mead 
of toleration, and note 

Wllmns ( ), his pretLcuoa of hog James* , 

» death, 246 no'e c — Dr John, E jhop of 
Lincoln, suspiaon of corruption in, t;5 no'e 

3 — fned hj the i Jt diainber, 320 — nuda 
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lord keeper, 323 — suspected of popish prm 
ciples, 343 note 2 ' 

Wills Ices of the clcrjy on the probates of, 
hunted, 59 , , 1 

Winciiesicr, statutes of, oil defence of the 
n ition, 3S3 I 

Wines, duties imposed on tlieir iraporLation, | 
228 note 3 ' 

Wisbech castle, factions of the prisoners in, 128 1 

note ' 

Withens (sir Francis), eapelled the house of 
commons, 594 1 

Woad, proclamation of E'laabeth prohibitms 1 
Its culttire, 17s and noU i , 

Wolsey (cardinal Fhonias), his motion for a 
supply of 800,000/ to be raised by a tax on 
lands and goods, 28 — opposed by the com 
mons, ibid — circumstantial account of this 
transaction, ibtd and note 3 — his arbitrary 
modes of raismg money without the inter- 
vention of parliament 29 — letters to, con- 
cemmg, 30 note — obloquy incurred by these 
measures, ibui —estimate of his character 31 
— articles against him never intended to be 
proceeded upon by the king, 32 note 1 — 
cause of the duke of Buckingham s evecution 
35 and note 1 — augments the court of star 
chamber, 52 — nmd in restraining the turbu 
lence of the uooihty, &.c , tbid 1 ote 2 — 
Luther s attack on 56 note 3 — a delegate of 
Clement Vll on Henry VIII ’s divorce 37 
— mejeases the fees of the clergj on wills, 59 
note 2 — his reformation and suppression of 
the monasuc orders 63 —did not persecute, 
but prosenbed heretic wntings, 71 
Wool &.C , anaent unjust tolls on, 229 
Wotton (sir Henrj ), his palliation of impositions, 
243 note 2 

Worcester, victoty of its consequences to the 
future power of Cromw ell, 453 


Wnght ( ), Ills case of conscience and con 

fi lenient, 113 noti. 

Wyatt (sir ihoinas), insurrection of, Sg note 


\ elverton (Mr ), his defence of the privileges of 
parliament, 185 

Yeomen of the guard, establishment of the, 
385 

Yeomanry of England, under tlic Plantagcnels, 
descnl) d, so 

York, council of, summoned, 3^8 and notej , 
3S9 no '03 

\ork (James, duke of), protests against a clause 
in act of uniformity, 525 — suspected of being 
i catholic before the restoration, 52S and 
tote — his marriage with lady •biine Hjde, 
538 and t otc — conv erted to the Romi.h faitli, 
551 — paruculars relating to his conversion, 
tlid and no'u — alwajs strenuous against 
schemes of comprehension, 556 —obliged ta 
retire from the ofilce of lord admiral, 560 
and note —dangerous enemy of the constitu 
tion 563 — his accession to the throne received 
with grea apprehension, 583 — engaged in a 
scheme 01 general conversion, 585 — resolved 
to L-vcite a civil war ratlier than j icld to tlie 
exclusion, 587 — plan for banishing him for 
life, 590 and — his unpopulanty among 

the nuddhng classes, 592 — lus tj ranny in 
Scotland, S20 

\ork (Philip, second earl of Hardvvack), his 
account of tl e dories m 1745, 773 note 

L orkslure, lev> of ship money refused in, 354 


"eal, religious, in Scotland, its furious effects, 
812 

Zuingle (Ulnc) Ins belief concerning the Lord 3 
Supper nearlj fatal to the reformation, 77 
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Bacon's Works, by Mallet 3 vols foho 1753 
Baxters Life, foho 

Burnet’s History of the Reformation, 3 vols 
foho i63i 

Burnet s History of lus own Times. 2 vols 
foho 

ButlePs Memoirs of Eng Cathohes, 4 v , iSio 
Clarendon’s Life, foho 

Clarendons History of the Rehelhon, 8 vols 
Svo Oxf 1826 

Coxe’s Life of hlarlborough, 3 vols 410, 

Coxe’s Memoirs of Sir Rob Walpole, 3 v ols 4to 
Dalrymple’s Annals of Scotland, 2 vols 410 
Hall s Chromcles of England. The edition m 
4to, published m 1808 
Harleian Miscellany, 8 vols ..to 
Harns’s Lives of James I , Charles I , Crom 
well, and Charles II 5 vols 1814 
Holmpshed s Chronicles of England Scotland, 
and sreland Edition in 410 1808 
Kennet s Complete History of England, 3 vols 
foho 1719 

Laing s Historj of Scotland, 4 vols Svo 
Lelauds History of Ireland, 3 vols 410 
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Life of 'William Lord Russell, by Lord John 
Russell, 4to 

Lingard’s History of England, 10 vols Svo 
Ma> s History of the Parliament, 410 1812 

Memou-s of Col Hutchmson, 410 1806 

Neal s History of the Puritans 2 vols 4I0 
Parliamentary Historj, new edition 
Rapm’s History of England, 3 vols folio 1732 
Robertson s Hist of Scotland 2 vols Svo 1794 
Riishvv orth Abridged, 6 vols Svo 1703 
Rimer’s Foedera, London, 20 vols 
Somers Tracts, by Sir IV Scott, 13 vols 4to 
Spenser’s Account of State of Ireland, vol 8, 
Todd’s edit of Spenser 
Statutes at Large by Ruffhead, except where 
the late edit of Slat, of the Realm is expressly 
quoted State Trials by Howell 

StrjTie s Ecclesiastical Memorials, Annals o 
Reformation and Liv cs of Archbishops Cran 
mer, Parker, Grmdal, and Whitgift, folio 
Temples Works, 2 vols folio 1720 
Wood’s History of University of Oxford, bj 
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THE BEST WORK FOR SELF-EDUCATORS. 

In Three VoU , clalh gilt, each 78. 6d . , half calf or half morocco, 1j38, 

THE 

UNIVERSAL INSTRUCTOR; 

Or, Self-Culture for All. 

Complete Cyelopxdta of Learning and Self-Education, meeting 
the requirements of all Classes of Students, and forming 
a perfect System of Intellectual Culture. 

WITH UPWARDS OP 2,000 ILLUSTRATIONS. 

HE enormous success which has attended the publication 
of Ward and Lock’s Universal Instrdctor is the 
best possible proof of its merit. The work has, mdeed, been 
welcomed both by press and public, as far surpassing anything 
of the hind ever before attempted, not only by tlie exc^ence of its 
articles, but also by the convcmence of its size, the cheapness of 
its price, and the attractiveness of its appearance. 

" 27te worly is excellent, and it is to be hoped it may meet with 
the popularity it deserves " — 

“The comprehensive excellence of the work u combined with cheap 
ness An undoubted boon,”— D aily CHRONicLn 

“ We are nuite sure that any person who could really master the con 
tents of one volume would bo one of the most accomplished men of his 
generation ” — Illustratkd London Naws 

**• Hundreds ef Educational and other foumMls have favourably 
reviewed the Univkrsai. Instructor, and the Publishers have received 
numerous letters from Schoolmasters and other persons testifying to toe 
great usefulness and value of the work 
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A CoMrurrx KucrcLorJBDiA ro» Tki*tt SniLUxai. 

In Four VoU., reyail 8to, cloth, 305 ; itrongly bound, half P«sun, 48*. I 
half ruula, 60* / half calf, S3s , m Sla VoU , cloth, 36 f / 
half.Pcrsian, S-Ia 

BEETON’S ILLUSTRATED ENCYCLOP>€DIA OF UNI 
VERSAL INFORMATION Comprising Geockaj-kv, Histost, 
BioGyaaKY, Chkonoloct, A»r, Scibnck, Literature, Rbugiom 
AMD PKiLOSorHV, and containing 4,000 Pages, CO 000 Artloles, ano 
Hondrods of En^vlngs attd Goloorcd Maps 

“ Ifo knota of no book which in such small compas* giv«* •• 
mueft iii/orrnaffort.'”— T he Scotsman 

" J. per/eot mino of in formation — Leeds Mercury 


18 /- HAYDN’S DICTIONARY OF DATES Relating to aU 

Ages and Nations , for Universal Reference. Containingabout 10,000 
distinct Articles, and 90,000 Dates and Facts Eighteenth 
Edition, Enlarged, Girrccted and Revised 1^ Benjamin Vincent, 
Librarian of the Royal Institution of Great Bnlain, In One Vol , 
medium 8vo, doth, pnc* JSs ; half-calf, 84*. ; full or tree-call, 
3/5 tfrf. 

TOE TIMES on the New Edition — “ We see no reason to reverso 
or quabfy the judgment we expressed upon a former edition, that the 
' Dictionary of Dates Is tjte moat Onivfraal Book of Reference in 
a moderate eompaaa tfiat tee know of Its tho Engliah lan- 
guage » 

7/6 VINCENT’S DICTIONARY OF BIOGRAPHY, Past and 

Present. Containing the Chief Events m the Lives of Eminent Persons 
of all Ages and NauotK By Benjamin Vincent, Librarian of the Royal 
Instlcutlaa of Great Britain, and Editor of “Haydn’s Dictionary of 
Dates ’’ In One Vol , medium 8vo, cloth, 7i». 6d, j naif-calf, 12a I (iiU 
or tree-calf, ISa 

“ It has the merit of condensing into the smallest possible compass the 
leading eeenta in the career of every mon atUl woman of 
eminence. It is very carefully edited, and must evidently bo 

the result of constant industry, combined with goodjudgment and taste.” — 
The Times 
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HAYDN S DOMESTIC MEDICINE By tho late Edwin 
Lankbstex, M D , F R.S , assisted by Distinguished Physicians and 
Surgeons. New Edition indudingan Appendix on Si dr Nursing and 
Mothers' Management With full pages Of EngTSTlngB. In One Vol , 
medium Svo, doth gUt, 7a 6d, , half-calf, tSa 

a The best work of its Kind ,” — Medicai. Prkss and Ciecih-ar 
“ Tho fullest and moat reliable ivorK of its kind,”— 'L ivor 
ruoL Aliion 
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HAYDN’S BIBLE DICTIONARY For the use of aU Readers 
and Students of the Old and New Testaments and of the Apocrypha. 
Edited by the late Rev Charles Boutell, M A New and Revised 
Ediuon. With many page? ot EngraYlngs, separately pnnted on 
tmted paper In One VoL, medium Svo, doth gilt, 7s 6d ; half- 
calf, 12a. 

“ Marl ed by great care and accuracy, elenrneaa com- 
bined with brevity, and a vast amount of informntion whi^ 
teW deligh! and benefit readers” — The Watchman 
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HIGH-CLASS BOOKS OF REFERENCE, 


TO^ HOUSEHOLD MEDICINE : A Guide to Good Health, Long 

/ Life, smd the Proper Treatme&t of &U Diseases and Ailnicnts. Bditeu 

Gtorcb Black, M B Edux. Aoouratoly niuatiatod with 460 
^ngravlngg Royid 8vo, cloth gilt, pnco 10a. OdL ; half calf, lOa. 
'‘Considerable Is the care which Dr Blade has Bestowed upon has work 
00 Household Medidne. Ho has gone carefully and ably Into all the sub- 
jects that can be included m such a volume. The tvarh ia ufortliy 
of study and attention, and llhely to produce real good.’*— 

ATIlKNAtUM 

THS BOOK FOR AMATEURS IN CARPENTRY, bK. 

7/6 EVERY MAN HIS OWN MECHANIC Being a Complete 
Guide for Amateurs m Hqusbhold Caiu>bntr7 amd Joineby, Oema- 
mental and Constructiomal Carpentry and Joinkrv, aud 
Household Building, Art and Practice. With about 760 Bins- 
tratlons of Tools, Prooossca, Buildings, &o Demy 8vo, cloth gilt, 
pnee Ta Qd. , half calf, ISIa, 

“ There is a fund of solid InformaDon of every kind in the work befoio 
us, which entitles it to the proud distinction of being a complete ‘ vaUe^ 
meemn’ of the subjects upon which it treats ’’—Tom Daily 
Telegraph 

BEETON’S ILLUSTRATED 

'6 DICTIONARY OF THE PHYSICAL SCIENCES With 

oxplanatory EngravlngB. Royal Bvo, doth gilt, 7a. Od. 

Tkt cart and labour httioued on thu neai •work has rtndtred it a tstn- 
fUU and trust-worthy Erttyclopadus on ths subjects which it includes The 
latest discoveries, improvements, and changes have been noticed and duly 
chronicled in the various articles, and no/atns have been spared it attain 
at once cempUUness clearruss, and accuracy in every part of ths both 


BSETON'S ILLUSTRATED 

Q DICTIONARY OF RELIGION, PHILOSOPHY, POLITICS, 
AMD LAW With oxplonatoiy Woodouts Royal Svo, doth gilt, 
7s Od, 

The object in the preparation o/ihis work has been it give a cemplsts 
compendium of the tsunltal points in the various subjects <f which it 
treats Each articlt is complete in itself, and the general scheme hai iesn 
to arranged that mformation in any of the departments can be readily 
found. 

TECHNICAL EDUCATION FOR THE PEOPLE. 

Ward & Lock's 

^6 INDUSTRIAL SELF-INSTRUCTOR la the leading branches 

of Technical Science and Industrial Arts and Processes With 
Oolourod Platos, and many Hundreda of Working Drawings D«- 
ilgnaand Diagrams, In Five VoU , demy <to, d pit, 70 od each, 
Thu New lYorh, devoted to the spread of Technical Education, appeals 
to all who take an interest in Manufactures and Cotulruciion, cAd in the 
brokets and operation of practical Science As a useful nnd interesting 
booh for youths and those engaged in self-education, it cannot fail to recom 
mend itielf, while it will be found a boob of useful reference to the general 
reader 

“Promises to )>« ons »f ths most useful boohs rmr tusuad 
from the Fno.h press ’’ — Frbkmam’s Joubnal. 
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HELP FOR THOSE WHO HELP THEMSELVES. 


THE AMATEUR'S STOREHOUSE. A Manual of Con- 
structive and Decorative Art and Manual Labour Beina the Sixth 
Volume of "AitATaua Woriv, Illusthatbd " With Folding Snp- 
plomonta and about 1,000 Engravings la tho Toxt Crown ^to, 
cloth gill, 7s, titl 

The (>res<nt volun eej'* Amateur Woke, Illustratod," tndudit — 
Bench Work— Ornamental Carpentry— Photography— Repousse 


Home Upholateiy and Furniture Making — Model Engine Build 
ing, &C., with Thouaanda of Useful Hints. Sugrestlons and 
Wrinkles for all who wish to profitably employ their leisure hours 

Aha en sale, unt/ertn with the ah<ne, 7s Cd each 
THE HOME WORKMAN Beins the Fifth Volume of 
“Amateur WoRk, Illustrateo " With Folding Supplomonts 
and about 1,000 Engravings. 7x Gd 

PRACTICAL MECHANICS Being the Fourth Volume of 
• Amateur Work, Ileustratud ” With Folding Sapplonionta and 
about 1,000 Engravings 7s Od 

THE WORKSHOP AT HOME Being tlie Third Volume of 
“jV-iATKUR Wore, Illustrated " With Folding Supplomonts, 
and about 1,000 Engravings 7s Od 

MECHANICS MADE EASY Being the Second Volume of 
“Amateur Work, Illustrated” Wall Folding Supplomonts, 
and about 1,000 En^avlngs m the FcxL 7s Od, rVnd 

AMATEUR WORK, ILLUSTRATED Vol I With Folding 
Supplomonts and about 1,000 Engravings 7s Od. 

Among the subjects treated of m these Fne Volumes will It found — 
Lathe Making — Electro Plating — Modelling in Clay— Organ 
Bulldthg — Clock Making— Photography — Boat Building — Book- 
binding— Gas Fitting— Tools and Furniture — Veneering — French 
Polishing — Wood Carving— Plaster Casting — Fret-Work — Decora 
tion — Working Drawings- House Painting and Papering — Violin 
Making — Electric Bells— Brass Casting — Wood Jointing— Brazing 
and Soldering — Boot Mending and Making — China Painting — 
House Painting— House Peering— Gilding— Picture Frame Mak 
ing— Printing — Pianoforte Tuning — Forge Work — Bird Stuhing 
and Preserving, &c &c., with Thousands of Useful Hints on a 
variety of subjocts 

BEETCN’S DICTICNARY CF UNIVERSAL INFCRMA 
TION Science, Art, Literature Religion and Philosophv 
N ew and Revised Edition, with Hundreds of Now Artlolos Com- 
plete m One Volume, comprising about 2,000 pagOS, 4,000 columns, 
25,000 comploto Artlolos In Iwo Vols , royal 3vo, with many Illus- 
trations, IGs , half Persian, 31s , m One Vol , half roan, without 
Illustrations, 18s 

“A. most valuable work of reference ” — ^Tub Times 

BEETCN’S DICTICNARY CF UNIVERSAL INFCRMA 
TION, relating to Geographv, History, Biography, Mythology 
and Chronology New -ind Revised Edition, with Hundrods Of Ad- 
ditional Artlolos With Maps In Two Vols , royal Svo, cloth, with 
many Illustrauons, ISs , half Persian, 31s / m One Vol , half roan, 
without Illustrations, ISs 

“A combinatlosi of accuracy, compactness, eomprs- 
hensiveness and c/ieajJiieas.''— G lasgow Herald 


WARD, LOCK & CO , London, Melbourne, and New York. 


NEW AND STANDARD REFERENCE BOOKS. 


Price IMPORTANT WORK ON TUB VIOLIN —S^conv, Edition 
Dcdtcaitd by S/tctal Ptrmtsstan to H R II thi Dukt of Edinburgh 
0/6 VIOLIN MAKING As it Wts .and as it Is A Historical, 

' ThcorcticaJi and Practical Trcatwc on the Art, for the Use of all Violin 

Makers Tnii Plajers, Amateur and ProfessionaL Preceded by an 
Essay on the Violin and its Position as a Musical Instrument By 
Edu AHD Herov At-LKN With PhotogTaplis, Folding Snpplomonta 
and 200 Engravings Demy 8 vo, cloth gilt, price 10s 6d 
“A book which all who love to hear or play the instrument will receive 
with acclaniaiion Yorrsiiirk Post 

7/6 EVERYBODY’S LAWYER (Beeton's Law Book) Revised 
by a Bauuistbr Lntirely New Edition, brought down to date, in 
eluding the Results of the Legislation of 1887 A Practical Compendium 
of the General Principles of tnglish Junsprudence comprising up. 
wards of 15,000 Statements of the Law With a full Index, 37,000 
References Crown 8 vo, 1,720 pp , cloth gilt, 7s, Otl 

7/6 BEETON’S DICTIONARY OF GEOGRAPHY A Universal 

Garclleer Illustrated by Mapa—Ancicnt, Modem, and Biblical, and 
several Hundred Engravings Containing upwards of ia,ooo distinct 
and coinpJeteArticlcs Post Svo, cloth gilt, 7s 6d, , half calf, JOa Oil 

IlG BEETON’S DICTIONARY OF BIOGRAPHY Containing 
upwards of 70,000 Articlej, profusely niuatratoii by Portraits Post 
8vo, cloth gilt, 7s Od , half calf, JOs Od 

7/6 BEETON’S DICTIONARY OF NATURAL HISTORY 

Containing upwards of 3,000 Articles and 400 Engravings. Crown 
8vo, cloth gilt, 7s 6d , half calf, 10s 6d 

7/6 BEETON’S BOOK OF HOME PETS How to Rear and 

Manage in Sickness and in He lUh With many Oolourod PlatOS, and 
upwards of 200 Woodcuts from designs principally by Harrison 
Wkik Post 8vo, half bound, 7tf. Otf , 1/alf calf, 20s Ocl 

7/6 THE TREASURY OF SCIENCE, Natural and Physical 

By F ScitoEDLER, Ph D Iranslaled and Edited by Henpy Mbd- 
LOCK, Ph D , &C. With more than 600 Illustrations Crown 8vo, 
clotli gilt, 7s Gd , half calf, lOs Gd 

7/6 A MILLION OF FACTS of Correct Data and Elemen- 
tary Information concerning the entire Circle of the Sciences, and on 
all subjects of Speeui ition and Practice. By Sir Ricuard Pnillivs 
C rown 8 vo, cloth gilt, 7tf Od , half calf, 20 -t Gd 

10/6 THE SELF AID CYCLOPiCDIA* for Self-Taught Stu- 

dcuts Comprising General Drawing , Architectural, Mechanical, and 
Engineering Drawing, Ornamental Drawing and Design, Mechanics 
^ and .McchaiiisTn the Steam Engine By Robert Scott Burn, 
t S A E , S.C. Witli upwards of 1,000 Engravings Demy 8 vo, half 
bound, price XOs Gd. 

12/- LAVATER’S ESSAYS ON PHYSIOGNOMY With Memoir 

of the Author Illustrated with 400 Profllos Royal 8 vo, cloth, Itis 

12/- BROOKES’ (R) GENERAL GAZETTEER, or, Geogra- 

pmcal Dictionary Medium 8 vo, clotli, price 1^3. 

7/- BROWN'S (Rev J) DICTIONARY OF THE BIBLE 

Medium 8 vo, cloth, price 7 #, 

^WARD, LOCK & CO , London^ h/lelbournuj 3 nd New VorL 



WARD & LOCK’S POPULAR DICTIONARIES. 


THE STANDARD 

DICTIONA RIES OF LA NGUAGE. 

The Cheapest Dekivativb Dictionast Puelished Se. 6 d , 

, WARD AND LOCK’S STANDARD ETYMOLOGICAL 

DICTIONARYOF THE ENGLISH LANGUAGE Demy 8vo, cloth 
pit, marbled edges, 500 pp , iSs Gd. } half russia, Gs, Ilpostrated 
Edition, cloth gilt, 3a 6d , half roan, Ga 

“ The work is brought well up to date ^ Itogethaf, fov its 

size, it will he fottnd to bo the moat complete poptUar Hiction- 
ary of our language yet published — The Athbn^um 
BREWER’S ETYMOLOGICAL & PRONOUNCING DIC- 
TIONARY OF DIFFICULT WORDS By the Rev E Cobham 
Brewer, LL D Demy Svo, cloth or half roan, r,6oo pp , price 6s, 

WEBSTER’S UNIVERSAL PRONOUNCING AND DE- 
FINING DICTIONARY OF THE ENGLISH LANGUAGE. 
Condensed by C A Goodrich, D D With Walker’s Key to the Pro- 
nunaation of Classical and Scriptural Names, &c Royal Svo, half-roan, 
Ga , Illustrated Edition, cloth, Oa , ditto pit, 7 s Cd , half- 
morocco, lOa Gd , Smaller Edition, demy Svo, cloth, 3a 6d, 

6 WEBSTER’S IMPROVED PRONOUNCING DICTIONARY 
OF THE ENGLISH LANGUAGE Condensed and adapted by 
Charles Robson Cloth, pnce; 9 s 6d, , half roan, 3 s, 6d f Illus- 
trated Edition, half morocco, 6s 

WALKER AND WEBSTER'S ENGLISH DICTIONARY 

With Key by Longmuir Svo, cloth, Gs / half roan, 6 s, , 

6 AINSWORTH’S LATIN DICTIONARY, English-Latm and 
Latm-English Additions by J Dymock, LLD Imp idmo, cl , 3 s, 6d, 
6 NEW FRENCH ENGLISH AND ENGLISH FRENCH PRO 
NOUNCING DICTIONARY On the Basis of Nugent, with 
many New Words. Imp idmo, cloth, 3 s, Gd,, i8mo, half roan, . 9 s, 

WARD AND LOCK’S NEW PRONOUNCING DIC- 

n TIONARY of the ENGLISH LANGUAGE Crown Svo, doth, 300 

O pp , price la, , Thicker Edition, half roan, Sa Od, 

_ WEBSTER’S POCKET PRONOUNCING DICTIONARY 

- OF THE ENGLISH LANGUAGE Revised Edition, by William 

G Webster, Sou of Noah Webster Containing 10,000 more words 
than " Walker’s Dicuonary " Royal i6mo, cloth, price la 

1/- WARD AND LOCK’S POCKET SHILLING DICTIONARY 
OF THE ENGLISH LANGUAGE Condensed by Charles Rob- 
SON Super royal 32mo, cloth, 768 pp , la 

1/- WARD AND LOCK'S SHILLING GERMAN DICTIONARY 

O /_ Containing German English and English German, Geographical Die* 

"/ tlonary,&c. Cloth, goo pp ,Xs , half roan, ; 9 s, 

1/- WALKER AND WEBSTER’S DICTIONARY Containing 

upwards of 33.000 Words — nearly 13,000 more than any other Dic- 
tionary issued at the same price, rSmo, cloth, la, , half roan, la, Od, 

Qd WEBSTER’S SIXPENNY POCKET PRONOUNCING 

DICTIONARY OF THE ENGLISH LANGUAGE Revised 
Edition, by W, G Webster, Son of Noah Webster Strong cloth, Gd , 

Id. WEBSTER’S PENNY PRONOUNCING DICTIONARY 

Containing over 10,000 words. Price Id , ; or Unen wrapper, 2 d , 


WARD, LOCK & CO , London, Melbonme, and New York. 




RECENT IMPORTANT BOOKS 


IMPORTANT NEW WORK, EDITED ly Sir GEORGE YOUNG 

PRAED’S POLITICAL POEMS The Political and Occa- 

» 0 Qal Poems ot Wlnthrop Mackwortk Praed now first Collected 
Edited, with Introduction and Explanatory Notes, by Sir Gsorgb 
YoukGi Bart Crown 8vo, doth extra, bevelled, uncut edges, 6a , ; 
half coif, 83 

**The delightful humour of Praed haa made many a 
reader love him aa well aa laugh with him It will be 
dij]lcult to imagine a greater treat for the lover of pohtical verse, 
crammed with topi^ illusions Gratitude may blunt our critical powers, 
for wo must oton to halting read theao pages with ever- 
increasing enjoymentP’ — ^Tiib Daily Nkws 

“ Now, for the first time, is afforded the opportunity of judging the 
entire work of a toHtfli* whose Keen wit and untiring vivacity 
assign him a foremost place among English satirists 
lnE filoRNiNG Post 

“Turn where we may in this booK of poems, we come 
upon something bright, clever and amusing,'^ — St. James's 
Gazbtte. 

“One of the most delightful writers, and one of the least 
voluminous, to be found anywhere out of the ranlcs of the 
absolutely immortal "—Saturday Review 

IMPORTANT ILLUSTRATED WORK ON CATHEDRALS OP 
ENGLAND AND WALES 

10/6 OUR NATIONAL CATHEDRALS Their History and Archi- 

lecture, from the Earliest Records to the Present Time , with Special 
Vninm.. Accounts of Modem Restorations Profnsoly Illnstratod with 
° ““ Colourod Platoa and Wood Engravinga In tho Text Vols. I and II 

now ready (To be Completed m Three Volumes ) Crown 4 to, hand 
somely bound, doth gdt, bevelled boards, 10s, 6d, per Vol 

NEW WORK BY EDWARD HERON-ALLEN, 
yiQ THE SCIENCE OF THE HAND The Art of Recognising 
' the Tendencies of the Human Mind by the Observation of the Forma- 

tions of the Hands Translated from the French of M le Capitaine 
D'Arpbntigny, and Edited, with Commentary on the Text, &c , by 
Edward Heron Allen, Author of “ A Manual of Cheirosophy ’’ 
With mastratlons by Miss Rosasiuno B Horsley Imp i6mo, 
parchment, bevelled boards, red edges, 78 Gd, 

ENTIRELY NEW WORK, FULLY ILLUSTRATED 

2lQ IRISH WONDERS The Ghosts, Giants, Pookas, Demons, 

' Leprechawns, Banshees, Fames, Witches, and other Marvels of the 

Emerald Isle. Popular Tales as told by the People By D R 
McAnally Profusely Illustrated by H R Heaton Large crown 
Svo, cloth gilt, 2a Gd, 

“ This ia certainly the booK for a dull hour. It is full of 
ejifortafjwiiojiA"— LiVERrooLMERCuRY 

BY SIR ED WARE WATKIN, Bart, MP 

7/6 CANADA AND /RESTATES By Sir Edward William 

' ^ ‘“‘1 a Portrait of the late Duke 

of Newcastle, K G Crown Svo, cloth, 7a Gd, 

SirEdward Watkin has written a very valuable worK, which 
should be read by all who taKe an interest in the bw-nina 
question of imperial federation, the grandest problem which the 
nineteenth centuiy^as propounded for the consideration of this ‘neat httle. 
tight httle Island '^"—Allen’s Indian Mail 


WARD LOCK & CO , London, Melbourne, and New York 
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HIGH-CLASS PRESENTATION VOLUMES. 


SCIENCE MADE EASY —THE BOOK FOR SPARE EVENINGS. 
POPULAR SCIENTIFIC RECREATIONS in Natural 

Philosopht, Astronomt, Geologt, Chemistry, &c. Trandated 
and Enlarged from “LesR&reahons Scientlfiques” of Gaston Tis- 
SANDIER. with about 900 ninitratlona Royal Svo, Boa pp , Cioth 
gilt, price 7s 0Aj gilt edges, 9s, , half calf, iSa 
Science is not only made easy, hut rendered ahaolutely 
dellglUfid A more fascinating book of its class we have never 

met witL“— Western Morning News 

“ It IS Just the booh that boys want, and that they will needlly 
devour, aoyninng vcduahle information while thinking uey are 
only having a grand treat,"— Soaru Wales Daily News 


THE PRESENT BOOK FOR EVERY ENGLISH GIRL 

THE YOUNG LADIES* TREASURE BOOK A Complete 

Cyclopanlia of Practical Instruction and Direction for all Indoor and 
Outdoor Occupations and Amusements suitable to Young Ladies 
Profusely Illustrated with Wood Engravluga and Coloured Plates 
Royal Svo, cloth gilt, 7s 6d, , half-calf, ISs 

The suijecis treated in this work include Household Elegancies and 
Artistic Occupations — District and Parish Work — Indoor and Outdoor 
Amusements and Exercises — Simple Science for Girls — Hints on Social 
Etiquette — Study and Self Improvement — Dress, Needlework, and 
Appearance— Home Pets — Home Duties and Domestic Econony 

“ Well worthy of a place in every household. WiU 

be most acceptable as a ^t-book, and will certainly be a book in daily 
use wherever it is jound ’’—Birmingham Daily Post 

TIVO BEAUTIFULLY ILLUSTRATED WORKS 

7/6 GOD'S GLORIOUS CREATION, or, The Mighty Marvels 

' of Earth, Sea, and Sky The Earth’s Plmic m the Umversal plan — 

Wonders of the Water — Wonders of the Land — Wonders of the Atmo- 


7/6 THE CREATOR’S WONDERS IN LIVING NATURE, or 

' Marvels of Life m the Animal and Vegetable Kmgdoms Organic 

Life in all parts of the World, on Land and In the Ocean Translated 
from the German of Dr Keiman, J Ki^in, and Dr Tnoiid, by 
T Minsholl. Beautifully Illustrated with Oilgiual EngravlngH. 
Royal Svo, doth gilt, price 7s 6d. 


BEST WORK ON CHEIROGNOMY AND CHEIROMANCY 

A MANUAL OF CHEIROSOPHY Being a Complete 

Practical Handbook of the Twin Sciences of Chelrognomy and Cheiro- 
mancy, by means whereof the Past, the Present, and the Future may 
be read m the FoimahOQ of the Hands. Preceded ly an Introductory 
Anrumcni u^n the Science of Ckeirosofky and its claims to rank as 
a Physical Science. ^ Edward Hbrov Allen, Author of "Codex 
Chlromennae,’’ &c. With full page and other Engravings by 
Rosamund B Hobslev Imperial r6mo, parchment, bevell^ boards, 
red edges, Ss 


WARD, LOCK & CO , London, Melbourne, and New York, 



HIGH-CLASS PRESENTATION BOOKS 


THE SELECTED EDITION OF THE WAVERLEV NOVELS 
Magaiflcantly Illustrated with Original Designs hy Eminent Artists 
Super royal 8vo, cloth gilt. 

1 IVANHOE. lOs ea. j 3 KENILWORTH -ya Cd. 

2 ROB ROY 7a. 6d. 1 4 WAVERLEY 7s. Od. 

*,* Nos 3 and 3 In One Volume, pnce His 6d 
This Edition is the best ever offei ed to the Euhlic. It « 
printed from a new fount of type, the paper is of extra quality and fine- 
ness, and the printing' conducted -with the greatest Care The lllits- 
ti ations ai e not niai e fancy shetches, but pt esent cot 1 ect 
lepiesentations of Localities, Ststoi ical Eeisonages, Cos- 
tumes, Ai chitectural details, &c. 

The Daily Tbleghapu on “ Ivanhoe.’’ 

*T!‘he ancient favounte now comes forward in a new and snmp- 
tnous di ess, yorgeoiisly appai elled with the utmost sViU of the 
binder, and enriched with pictures iihich add life and reality to the 
stirring narrative Zt would bo difficult to speah with too 

much commendation of some of the tllusti ations that accom- 
pany the story in this edition ” 

The Times on “Rob Roy ’’ 

"Admirably illusti atcd • Considering its size, and the 

: excellence of its production, the volume is a mat tel of cheapness.’* 


Vo?u“me 


THE ILLUSTRATED HISTORY OF thE WORLD, for 

the English People From the Earliest Period to the Present Time 
Ancient, Medisval, Alodem Profusely Ulustiatsd with High 
class Engravlnga Complete m Two Volumes, royal 8vo, cloth gilt, 
price 7s, 6d, each , half calf, ISs each 

“ Two handsome and massive volumes, in which a vast field 
of history is surveyed . The illusli ations deset ve special 
pi aise , They are really illustrative of the text ’’—Daily News 
“ One of tho most valuable and complete extant It is 
heautifully pnntcd and profusely illustrated, and has the look as well as the 
character of a standard book The work will form a valuable addition to 
the library, useful for reference and instrucuvo m details,” — Norwich 
Abcus. 

WORTHIES OF THE WORLD Containing Lives of Great 
Men of all Countries and all Times With Portraits and othor Illus- 
trations. Royal 8vo, cloth gilt, pnce 7s, Gd , half calf, His. 

" The booh is an excellent one for ft ee libraries and young 
men’s institutions ”-—Ths Graphic 

” We know of nothing In the same class of literature equally t eadable, 
inipai tial and valuable as these sketches "—Derby Mercury 

A COMPANION VOLUME TO "WORTHIES OF THE 
WORLD " 

EPOCHS AND EPISODES OF HISTORY A Book of 
Memorable Days and Notable Events With about 200 Wood En- 
gravings Royal 8vo, cloth gilt, pnce 7s, Gd , bevelled boards, gilt 
edges, 9a. 

"No more instructive or entertaining booTe could be 
placed in the hands of a youth than ‘Epochs and Episodes of His- 
tory ’ ’’—Doncaster Free Press 


WARD, LOCK & CO , London, Melbourne, and New York, 



LIBRARY EDITIONS OF STANDARD BOOKS 



WARD, LOCK & GO’S NEW SERIES OF 

LIBRARY EDITIONS OF STANDARD BOOKS. 

Well pnnted on good paper, demy 8vo, or royal 8vo, and neatly 
bound in cloth gil^ bevelled boards, gilt top 

HALLAM’S WORKS Comprising “Constitutional History 
of England,” “Europe duniig the Middle Ages,” and “ Literature of 
Europe " In Six Vots , demy 8vo, 30 s 
GIBBON’S ROMAN EMPIRE, With Milman’s and other 
Notes, and niustratlona In Four Vols , royal 8vo, 30s ^Tif calf, 45* 
PHELPS’S SHAKESPEARE, Shakespeare’s Complete Works 
Edited by Samuel Phelps With Engravings In Two Vols , royal 
8vo, ISs 

LOCKE’S WORKS The Human Understandmg — On Tolera- 
tion — Education — Value of Money In Four Vols , demy 8vo, ffOs 
MONTAIGNE’S ESSAYS Translated by Charles Cotton 
In Two Vols , demy 8vo, TOs 

DE QUINCEY’S ESSAYS Confessions of an English Opium 
Eater, &c With Memoir In One Vol , demy 8vo, Ss 
BACON’S WORKS The New Atlantis, Proficience and 
Advancement of Learning, Miscellaneous Essays With Memoir In 
One Vol , demy 8vo, 3 s 

SYDNEY SMITH’S ESSAYS, Social and Political With 
Memoir In One Vol , demy 8yo, 3 s 
ROLLIN’S ANCIENT HISTORY OF THE EGYPTIANS, 
ASSYRIANS BABYLONIANS, GRECIANS, &c By M Rollin 
With Ulustratlons In Two Vols , medium 8vo, iOs 

MOTLEY’S DUTCH REPUBLIC With Map and lUus- 
tratlons In Two Vols., royal 8vo, iOs, 

ABBOTT’S HISTORY OF NAPOLEON BONAPARTE 
With Engravings In One Vol , demy 8vo, 3 s 
ADAM SMITH’S WEALTH OF NATIONS (An Enquiry 
into the Nature and Causes of) In Two Vols, demy 8vo, 10 s 
Uniform luith above 

BEETON’S BOOK OF ENGLISH POETRY 3 s 
BEETON’S FAVOURITE MODERN POETS 3 s 


Moxon’s Miniature Poets. 

Elegantly bd , (a) cloth gilt, (^)hf parchment, ortr) hf red cloth, Is each 
Nos I to 7 alsom paste grain, Us Gdt each, or the 7 Boohs in 
handsome box, S^s OH 

1 Wordsworth Edited by 6 Longfellow Edited by 

Irs Turner Palgravk H W Dulcken, Ph D 

2 Praed Edited by Sir G 7 Tupper Ed by Author 

Young 8 Goethe’s Faust I 

3 Byron Edited by Swin- Bayard Tavlok 

nuRNE 9 Keble’s Christian Year 

4 Scott. Edited by Morti- lo The Seraphim, &c Mrs 

MBR Collins Browning 

5 Leaves from Poets' ii Lady Geraldine’s 

Laurels Ed by Lady Wood Courtship, &c Ditto 


Edited by Swin- 
Edited by MoRTi- 
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NEW PUBLICATIONS. 


BEETON’S DICTIONARY OF INDUSTRIES AND COM* 

MCRCb. locludms AccouuU, Agriculture, Building, Banking, En- 
' cmcerlng, Medianism, Mining, Manufactures, Seamanship and bhip- 
; mng, Steam Engines, and many other Pracucal and Useful Articles 
With 300 Explanat ory Woodouts Royal S vg, doth gilf, 7 s Ga 

BEETON'S DICTIONARY OF LITERATURE, FINE ARTS 

AND AMUSEMENTS Including Arclulccture, Books of All 
i Nations, Heraldry, Journalism, hlusic. Musical Instruments, Painting 
Sculptuie, and many other separate Subjects ^rtaiiuog to Culture 
general Information With Explanatory Woodonto Ro>al 8to, 
cloth gilt, price 7 a Btf 

FIRST AID IN ACCIDENT AND SUDDEN ILLNESS 

A Book of Ready Reference m tunes of Emergency, a Manual of In 
blrucllon for Amhulauce Students ind a Plain Practical Guide to the 
rendering of Help in case of Sudden lllucssor Accident Bj George 
Bi ACk, B Edm With ntunoroua Explanatory Engrtivlngs 
Cronai 8so, cloth, Js, Git.: Popular Edition, boards, A’* 

“The number of the subfccls treated, the care and perspicuity with 
which each is dealt with, and iho many illustrations which accompany every 
chapter make the aolume one which ouQht to bo tPctcOMOU dUf/ 
housc/iolii " — YorXstii re Pest 

rriOMAS CARLYLE'S lYORKS-CHEAP ED/TIOM 
Complete and Unabridged Editions, well printed m bold type. 

1 THE HISTORY OF THE FRENCH REVOLUTION. 

Complete in One Volume 640 pages In paper wrapper, 1 », } half* 
cloth, marbled sides, Ss, , tcA clolli gilt, red edges, Sis 

2 SARTOR RESARTUS, HEROES AND HERO WOR 

SHIP, AND PASl AND PRESENT Complete m One Volume 
600 pages In paper wrapper, Js , halTcloth, marbled sides. Sis ; 
red cloUt gilt, red edges, Sia 

3 OLIVER CROMWELL’S LETTERS AND SPEECHES. 

Complete m One Volume 830 pages In paper wrapper, la / half* 
cloth, marbled sides, Sii , red clotli gilt, red edges, /is, 

FOXE’S BOOK OF MARTYRS Editcil by Dr A Clarke, 
MA With Introductory Essay, Life of John Foxe, flc PReSRJi tatiok 
Fditidk, crown 410, cloth cain, gilt, with eoparalo full pagO Illua 
tratlona. 7 s GA , Liurarv Ldition, cloili gilt, illustrated, Os ; 
PiioiUBb Lditiok, cloth As Gd^ (Eermtits the chui/eii edituin af 
toxE’s Martyrs «,//.? thtPnbbc) 

A NESY TECHNOLOGICAL DICTIONARY 
A DICTIONARY OF THE TECHNICAL AND TRADE 
TERMS of Architectural Design and Buildiug Construction Being 
Practical Descriptions, with Technical details, of the Different Depart- 
ments connoted with the various Subjects , with derivations of, and 
brcndi and German cquwalcnts or synonyms for tlie various Terms 
By the Editor of The Technical Journal '' Demy 8vo, cloth, Gs, 

THE TEACHER'S BIBLE COMPANION A Handbook 
to the Study of the Holy Scriptures Comprfsmg a Biblical Cvcio* 
pmdia and a complete Dictionary of the Bible Crown 8vo. cloth. 
Js Oil , trench morocco, 3 s GU , .-.uu,, 


10/6 the ALTAR OF THE HOUSEHOLD A Book of Faraaly 

‘0 Two Volumes, each serving the purpose far Six month s. Ss each 

WARD, LOCK & CO., London, Melbourne, and New York. 



LIBRARY EDITIONS OF STANDARD WORKS 


MOTLEY’S DUTCH REPUBLIC The Rise of the Dutch 
Republic By John Lothrop Motley A New Edition, with 
Map and numerous full-page Illustrations Royal 8vo, doth gut, 
price 7s 6d, , In Two Volumes, Library style, cloth, gilt top, lOs, t 
without Illustrations, One Volume, cloth, Os 

BONNECHOSE’S HISTORY OF FRANCE The History 

OF France, to the Revolution of 18^8 A New Edition, with numer- 
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